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Criminal and Civil Contempt, 2nd Ed.
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294 pages

Disability Law and Practice: Book One
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382 pages

Evidentiary Privileges, 6th Ed.

Completely updated, the 6th edition covers
the privileges that may be asserted at the
grand jury and at trial.
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N.Y. Lawyer’s Deskbook and Formbook
(2015-2016)

Award-winning and packed with new informa-
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N.Y. Lawyers' Practical Skills Series (2015-2016)
An essential reference, guiding the practitioner
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of practice. Nineteen titles; 16 include forms on CD.
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More than 500 of the forms from Deskbook
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Municipal Ethics in New York State: A Primer
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A must-have for anyone looking for help navi-
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986 pages

Foundation Evidence, Questions

and Courtroom Protocols, 5th Ed.

The new edition of this classic text has been
completely reorganized to better follow the
process of a trial; the sections on Direct,
Re-direct and Cross Examination have been
greatly expanded.

PN: 41074 / Member $65 / List $80 / 344 pages

interest restrictions, including those under Article
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blower protection, and more.
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Preparing For and Trying the Civil Lawsuit,
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Probate and Administration of New York
Estates, 2nd Ed.

A comprehensive, practical reference covering all
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preparation of the estate to settling the account.
Offering step-by-step guidance on estate issues,
sample forms and checklists, it incorporates the
numerous tax law changes in 2014.

PN: 40054 / Member $185 / List $220/ 1,096 pages

New York Contract Law: A Guide for
Non-New York Attorneys
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Industry, 3d ed.
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practical tips and advice along with a comprehen-
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private projects. This book is designed for readers to
become familiar with New York’s tax laws and the
methods for handling taxpayer disputes relative to
the construction industry.
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Civil-Litigation Documents
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to make your best case at trial.
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The Legal Writer: Writing It Right

Written by the Hon. Gerald Lebovits, this book puts
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PRESIDENT’'S MESSAGE

Diversity and Inclusion
Are Everyone’s Business

“We have no hope of solving our problems without harnessing
the diversity, the energy, and the creativity of all our people.”

— Roger Wilkins (civil rights leader, history professor and journalist)

hy should every bar asso-
ciation and every attorney
care about and work to

increase diversity and inclusion in the
legal profession? In our increasingly
diverse nation and interconnected
world, diverse lawyers and judges
enhance public confidence in the fair-
ness of our legal system and the rule
of law. People of diverse backgrounds
bring unique perspectives and expe-
riences to bear on legal and societal
issues, enriching the discussion for
everyone. Recent research! confirms
that having a diverse group improves
the way everyone in the group
thinks — by disrupting conformity
and enhancing deliberations — result-
ing in objectively better decisions. So
increasing diversity and inclusion is
not only the right thing to do, it is the
smart thing to do.

NYSBA has made strides in increas-
ing both diversity and inclusion. We
have adopted a diversity policy; estab-
lished seats for racially and ethnically
diverse attorneys on our governing
House of Delegates and our Execu-
tive Committee; created Committees
on Diversity and Inclusion and LGBT
People and the Law to complement
our longstanding Committees on
Women in the Law, Civil Rights and
Disability Rights, which sponsor pro-
grams and awards targeting profes-

sionals in diverse groups; conducted
and published studies on diversity
in the legal profession in New York
and in our Association; increased the
number of diverse leaders and mem-
bers throughout our Association; spon-
sored an annual Celebrating Diver-
sity in the Profession Reception and
Diversity Trailblazer Award; submit-
ted amicus briefs to the U.S. Supreme
Court supporting diversity in college
admissions to increase diversity in
law schools; and instituted pipeline
projects and internships to encourage
minority middle and high school stu-
dents to aspire to a legal career and to
assist minority law school students to
succeed in the profession.

But we can and must do more. I
have created a Subcommittee on Diver-
sity and Inclusion in our Membership
Committee, to help ensure that our
recruitment and retention efforts focus
on diverse attorneys. Our Committees
on CLE and Diversity and Inclusion
are collaborating to develop lists of
diverse attorneys in various practice
areas, as a resource to ensure diverse
speakers and authors are included in
all NYSBA programs and publications.
We will be collaborating with and sup-
porting women’s and minority bar
associations around the state. To foster
camaraderie and collaboration among
women leaders of our Association and

women’s, minority and local bar asso-
ciations as well as women judges, in
the last year I have hosted gatherings
of women leaders at my home and in
Rochester and Albany and plan to do
50 again this year.

Please help make our Association
more diverse and inclusive by seeking
out and welcoming diverse law stu-
dents, attorneys and judges — at every
meeting and bar event you attend — to
join our Association and participate
fully in our activities. If each member
invites even one diverse person to
participate, we will make measurable
progress and we all will benefit.

Diversity and inclusion are essen-
tial to our profession as well as to our
Association. The number of minorities
and women in many legal workplaces
in New York, including the bench, has
grown. Encouraged by corporations’
increasing demands that diverse attor-
neys handle their work, law firms
hire women and minority attorneys
in significant numbers. But challenges
remain. The number of minority attor-
neys and women leaving law firms
remains disturbingly high and the
percentages achieving equity partner-
ship and leadership roles in firms and

CLAIRE P. GUTEKUNST can be reached
at cgutekunst@nysba.org.
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corporate law departments remain
disturbingly low.
A principal reason for these leaks

in the pipeline to leadership is the too-
frequent failure of individual members
of the dominant group within most
law firms — white men — personally to
address the challenges of retaining and
promoting diverse attorneys, by men-
toring and supporting them, includ-

ing them in informal networks and
assisting them in developing business.
Although sympathetic to the cause of
diversity, too many within large firms
rely on a diversity director and formal
diversity programs; too many in firms
of all sizes do not personally take the
important day-to-day actions needed
to combat unconscious bias and make
their firms truly inclusive.

I challenge you to renew your per-
sonal commitment to hire and sup-
port diverse attorneys in your own
workplace, every day. We all benefit
by making diversity and inclusion - in
our Association and in the profession
— everyone’s business. |

1. http://www.nytimes.com/2015/12/09/
opinion/ diversity-makes-you-brighter.html?_r=0.

NEW YORK STATE BAR ASSOCIATION

ATTORNEY ESCROW

ACCOUNTS

Rules, Regulations and Related Topics

Fourth Edition

Attorney Escrow Accounts—Rules, Regulations and Related
Topics, Fourth Edition, the go-to guide on escrow funds and
agreements, IOLA accounts and the Lawyers’ Fund for Client
Protection, offers comprehensive coverage of the most
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and clearly discusses the legal and ethics issues encountered.

Completely updated, adding new sections and updated case
and statutory law, this edition includes every ethics opinion
cited in the text as well as forms and all relevant statutes

and regulations.
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Tentative Schedule of Spring Programs (subject to Change)

Mastering Microsoft Word in the Law Office
(9:00 a.m. — 12:00 p.m., live & webcast)
July 12 New York City

A Lawyer’s Guide to Adobe Acrobat & PDF
Files

(1:00 p.m. — 4:00 p.m., live & webcast)
July 12 New York City

U.S. Supreme Court & N.Y. Court of Appeals
Round Up 2016

(12:00 p.m. — 2:30 p.m., live & webcast)
July 20 Albany

Bridging the Gap — Summer 2016

August 9-10 Albany, Buffalo, Washington
(video conference)

New York City (live)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal
Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

or for more information call toll free 1-800-582-2452

In Albany and surrounding areas dial (518) 463-3724 e Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member, you'll receive a substantial discount)

Legal Ethics in the Digital Age
(9:00 a.m. — 1:00 p.m., live & webcast)
September 29 New York City

Henry Miller — The Trial
October 5 Long Island
October 19  Albany
November 29 New York City

Abstracts and Title Issues
(9:00 a.m. -1 p.m., live & webcast)

October 20 Albany

which features people and events in legal history.

Moments in History

The Irish Copyright War

King Diarmait mac Gerbaill of Tara issued the first known ruling
of what today we call copyright infringement. The dispute arose
after Colm Cille, an Irish monk later known as St. Columba,
surreptitiously copied a psalter, or book of psalms, while visiting
Abbot Finnian of Moville. Columba was widely respected as a
missionary, collector of manuscripts, and prolific scribe who often
copied the works of scholars he visited. When Finnian learned
what he had done, he demanded the copy, insisting it belonged
to him as much as the original. Columba refused.

The argument went before the king, who ruled for Finnian.
Diarmait’s decision is best known for the aphorism it coined:

“To every cow her calf, so to every book its copy.” But the ruling
also presaged modern copyright laws and the limits on copying
original works.

“Moments in History” is an occasional sidebar in the Journal,

The ruling stunned and

angered Columba, who left Tara and enlisted the aid of his
clan. They returned with him in 561 to launch the Battle of Cul
Dreimhne, also known as the Battle of the Book, which deposed
the king and left 3,000 dead.

The Royal Irish Academy in Dublin holds what is believed to

be Columba’s copy of the psalter. The academy describes the
book’s 58 leaves, covering psalms 31 to 106, as “the oldest extant
Irish manuscript of the Psalter and the earliest example of Irish
writing.”

Excerpted from The Law Book: From Hammurabi to the
International Criminal Court, 250 Milestones in the History of Law
(2015 Sterling Publishing) by Michael H. Roffer.
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Highlights from
Today’s Game:

Trademark Coverage on the Offensive

By Christopher Psihoules
and Jennette Wiser

This article is adapted from one that appeared in the Spring/Summer 2016 edition of Inside, a publication of the Corporate
Counsel Section of the New York State Bar Association. To join the Corporate Counsel Section, visit www.nysba.org/Sections/

Corporate_Counsel/Corporate_Counsel_Section.html.

Pre-Game Warm-ups
Over time, many sports teams and franchises have devel-
oped distinctive brands, logos, slogans and other trade-
marks identifiable to fans around the globe. This article
examines the lengths sports teams have gone to protect
their right to the exclusive use of those marks. The abil-
ity of a sports team to prevent someone else from using
a similar or identical logo or slogan is largely dependent
on the reputation and goodwill connected to the mark. As
such, teams began to treat their marks as property rights,
and now often require licensing agreements for their
marks to be used. In 2014, according to the International
Licensing Industry Merchandisers’ Association,! the
sports and collegiate licensing category of the number
of registered trademarks grew for the fourth consecutive
year with $907 million in royalty revenue on retail sales
of $16.6 billion.2

A trademark or service mark includes any word,
name, symbol or device, or any combination thereof,

CHRISTOPHER PSIHOULES is a Deputy Attorney General working for the
Attorney General's Office in Newark, NJ. He focuses his practice on all
aspects of energy law. Chris has a strong interest in sports law, copyright,
trademark, trade dress, internet, false advertising, licensing and unfair
competition law. Chris is admitted to practice in the State of New York
and the State of New Jersey. He holds a Bachelor of Arts in Political
Science with a Finance cognate from the University of Scranton and a
Juris Doctor from Pace Law School. Chris is an avid New York Giants,
Chicago Cubs, Brooklyn Nets and New Jersey Devils fan.

JENNETTE WISER is an associate attorney at Epstein Drangel LLP in New
York, NY. She focuses her practice on all aspects of intellectual property
law, including anti-counterfeiting, copyright, trademark, trade dress, inter-
net, false advertising, licensing and unfair competition law. Jennette is
admitted to practice in the State of New York and the U.S. District Courts
for the Southern District of New York and the Eastern District of New
York. She holds a Bachelor of Arts in Political Science and International
Studies from the University of North Carolina at Chapel Hill and a Juris
Doctor from Pace Law School. Jennette is a born and bred Carolina
Tarheels fan.
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used by a person, or which a person has a bona fide
intention to use, in commerce to identify and distinguish
his or her goods from others and to indicate the source of
such goods.3 In the United States, trademark protection
afforded to sports teams can include anything from logos
and slogans, to mascots and colors, and even sounds.*
In order to gain protection as a trademark, a mark must
be distinctive and capable of identifying the source of a

met when a manufacturer other than the team used the
mark because the public was likely to identify the mark
as being associated with the team.15

Since Boston Prof’l Hockey Ass'n, other courts have
considered the protection of various types of trademarks
for sports teams. This article discusses some of these cases
and comments on
the importance and

Registered ownership of valid trademarks gives
sports teams the ability to police and enforce
such marks and sue for trademark infringement.

particular good. Arbitrary or fanciful marks and sugges-
tive marks are considered inherently distinctive and are
given a high degree of protection.> Descriptive marks
require “secondary meaning” for protection, which is
acquired when consumers primarily associate the mark
with a particular source, rather than the underlying
product or service.® Generic marks (marks that describe
the general category to which the underlying product
or service belongs) are not protected under trademark
law.” Registered ownership of valid trademarks gives
sports teams the ability to police and enforce such marks
and sue for trademark infringement.® The standard for
trademark infringement is “likelihood of confusion,” i.e.,
the use of a trademark in connection with the sale of a
good or service constitutes infringement, if it is likely to
cause consumer confusion as to the source of those goods
or services or as to the sponsorship or approval of such
goods or services.?

The Lineup

Trademark protection was not a part of the sports world
until 1975, when the Fifth Circuit Court of Appeals dis-
cussed protection of professional hockey teams’ symbols
or logos in Boston Prof’l Hockey Ass’n v. Dall. Cap & Emblem
Mfg., Inc.10 In Boston Prof'l Hockey Ass’n, Plaintiffs brought
an action to enjoin defendant from manufacturing and
selling embroidered emblems that depicted their teams’
symbols.!! Plaintiffs asserted a cause of action for com-
mon law unfair competition and sought relief under 15
U.S.C.S. §§ 1114 and 1125 of the Lanham Act.1?2 The dis-
trict court denied Lanham Act relief and granted limited
relief for unfair competition, requiring only that defen-
dant place on the emblems or the packaging a notice
that they were not authorized by plaintiffs.13 The issue
on appeal was whether the unauthorized, intentional
duplication of a professional hockey team’s symbol on
an embroidered emblem, to be sold to the public as a
patch for attachment to clothing, violated any legal right
of the team to the exclusive use of that symbol.14 The
court reversed and remanded the district court’s decision,
holding that the likelihood of confusion requirement was
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benefits of trade-
mark protection in
the sports industry.

The Game
First Quarter — Slogans, Cheers and Chants
As discussed, Boston Prof’l Hockey Ass'n established trade-
mark protection in team logos and symbols. Since that
case, teams have broadened the protection and enforce-
ment of their trademark rights to include slogans and
cheers or chants distinctly recognizable with the team. One
widely talked about dispute involved the protection of the
New Orleans Saints (“Saints”) “Who Dat?” cheer. “Who
dat say dey gonna beat dem Saints?” generally shortened
to “Who Dat?” has been a traditional chant at the Saints’
Superdome since the 1980s. The National Football League
(NFL) alleged that the sale of unlicensed shirts featuring
the cheer by local T-shirt vendors led fans to believe that
the Saints endorsed the products. The origin of the chant is
unclear, with some suggesting that it has been around for
over 150 years, appearing first in minstrel and vaudeville
shows and later performed in a Marx Brothers number
and a 1938 MGM cartoon called “Swing Wedding.”16
Spectators believed that the saying belongs to the city and
the people of New Orleans and public officials proclaimed
that “Who Dat?” is in the public domain.1” The T-shirt
vendors ultimately settled with the NFL, but the dispute
raised a question of how far sports teams will go to protect
and enforce their trademark rights.18

More recently, Texas A&M University (“Texas A&M”)
sued the Indianapolis Colts (“Colts”) for trademark
infringement over the “12th Man” slogan.!® The “12th
Man” refers to the fans at a football game as the league
allows only 11 players (per team) on the field at one time.
The slogan suggests that the fans are a part of and con-
tribute to the game. Texas A&M alleged in its complaint
that it has used the mark “12th Man” since 1922 and has
“expended considerable effort and resources in offering
a wide range of quality products and services under
the [mark].”20 In furtherance of its efforts, Texas A&M
filed for and obtained U.S. trademark registrations in the



mark, i.e., US. Trademark Registration Nos. 1,612,053;
1,948,306; and 3,354,769.21

According to the complaint, the Colts began using the
“12th Man” mark in 2006 but stopped its use in 2008 after
receiving a cease and desist letter from and engaging in
communications with Texas A&M.22 However, in 2012,
Texas A&M became aware that the Colts had started
using the mark again.23 Subsequently, Texas A&M sent
another cease and desist letter to which the Colts never
responded.?4 The Colts continued to use the mark in 2015
in connection with the advertising and promotion of sin-
gle-game tickets, as well as merchandise made available
through the Colts” website and authorized licensees.2

This is not the first time that Texas A&M has asserted
its rights to the “12th Man” against another sports team.
In 2006, as a result of a dispute, Texas A&M granted
a license to Football Northwest, LLC for the Seattle
Seahawks (“Seahawks”) use of the mark.26 It is worth
noting that the Seahawks have registered a number of
variations of the mark “12th Man,” including but not
limited to “12,” “The 12’s” and “Bring on the 12,” and
recently brought a lawsuit against an apparel company
for infringement.2”

Apart from team emblems and logos, slogans and
cheers have become synonymous with certain sports
teams. Actions like Texas A&M University are likely to
continue as teams realize the potential benefits and prof-
its to be gained by protecting and enforcing such slogans
and cheers or chants.

Second Quarter — Mascots

Courts have also held team mascots protectable under
trademark law. In Univ. of Ga. Ath. Ass'n v. Laite,?8 the
Court affirmed the district court’s finding of a likelihood
of confusion between the University of Georgia Bulldog
(“Georgia Bulldog”) and the portrayal of an English bull-
dog wearing a red sweater emblazoned with a black “G”
on a red-and-black can of beer called “Battlin” Bulldog.”%°
The University of Georgia Athletic Association (“UGAA”)
brought an action for the unauthorized use of the Georgia
Bulldog against the beer wholesaler, Bill Laite Distributing
Co. (“Laite”), for trademark infringement and false desig-
nation of origin under the Lanham Act and other related
state law claims.30 The district court ruled in favor of
UGAA granting a permanent injunction against the beer
distributor.3! Laite argued on appeal that the Georgia
Bulldog is not a valid trademark or service mark because
it is a descriptive mark and lacks secondary meaning.32
The Appellate Court found that the Georgia Bulldog was
not a descriptive mark and was, at best, suggestive, if not
arbitrary and therefore, UGAA was not required to prove
secondary meaning.33 Further, the Appellate Court found
that the sale of products depicting the “Battlin’ Bulldog”
created a likelihood of confusion.3* The combination of
similar design elements on the “Battlin’ Bulldog,” such
as the colors and the monogram on the sweater, led

the Appellate Court to find the marks to be alike.3> The
Eleventh Circuit concluded that while “Laite devised a
clever entrepreneurial ‘game plan,’ [it] failed to take into
account the strength of UGAA’s mark and the tenac-
ity with which UGAA was willing to defend that mark.
Like the University of Georgia’s famed ‘Junkyard Dog’
defense, UGAA was able to hold its opponent to little or
no gain.”36

In a similar case also involving a Bulldog mas-
cot, Corporation of Gonzaga University (“Gonzaga”)
brought an action against Pendleton Enterprises, LLC
(“Pendleton”) alleging trademark infringement and
unfair competition under the Lanham Act,% in connec-
tion with its Bulldog mascot wearing a Gonzaga jersey
and spike collar used in conjunction with the identifica-
tion of Pendleton’s radio station and bar services.38 In
its decision, the Court discussed Gonzaga’'s well-known
basketball team, noting that “[i]n producing and promot-
ing the sport of NCAA basketball, Gonzaga adopted
and widely publicized [its name and nickname] and
team symbol, Spike, a bulldog who wears a Gonzaga jer-
sey.”3 Gonzaga argued that Pendleton’s use of its marks
(including its mascot) in connection with its business and
services was intended to cause the consuming public to
recognize the marks as symbols of Gonzaga and even
cited to specific instances of actual consumer confusion.40
The Court agreed with Gonzaga and held that a rational
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factfinder could conclude that Pendleton’s use of the
Gonzaga mascot, along with the other Gonzaga marks,
is likely to cause confusion, mistake or to deceive as to
the affiliation or association of Gonzaga with Pendleton’s
business.41

As demonstrated in Univ. of Ga. Ath. Ass’'n and Corp.
of Gonzaga Univ., while mascots are not traditionally
thought of as trademarks, in some instances their asso-
ciation with a team and distinctiveness will afford them
trademark protection.

the apparel and the universities and thus created a likeli-
hood of confusion.>2

Bd. of Supervisors for La. State Univ. set a precedent,
which supports a team’s exclusive right to license its dis-
tinct and respective colors for the production and sale of
merchandise. As a result, teams and schools have taken
steps to protect their associated colors. For example,
Boise State University registered the color blue as applied
to artificial turf in a stadium with the U.S. Trademark
Office.53

Sports teams and franchises have taken, and continue to take,

aggressive measures to insure their marks are protected.

Third Quarter — Colors

Perhaps as unconventional is when a distinct set of col-
ors is associated with a team and afforded protection
by the courts.*2 In Bd. of Supervisors for La. State Univ. v.
Smack Apparel Co.,*3 the Fifth Circuit upheld the district
court’s finding that a T-shirt maker who used school color
schemes in combination with specific facts and indicia
about the school infringed on the schools” trademark
rights to those color schemes, even if neither the school
logo nor other marks appeared on the T-shirt.** Smack
Apparel Co. marked the first time a court had analyzed
the trademark rights of a color scheme separate and apart
from an accompanying word mark or logo.

In Smack Apparel Co., Louisiana State University,
the University of Oklahoma, Ohio State University,
the University of Southern California, and the schools’
licensing agent brought a trademark infringement action
against Smack Apparel Company (“Smack”).45 The suit
alleged that Smack’s T-shirts, bearing the distinctive color
schemes of various universities and professional sports
teams together with sarcastic phrases related to the team,
created a likelihood of confusion among customers.46 All
of Smack’s products were unlicensed.4”

Plaintiffs alleged that Smack’s products were identi-
cal to, and competed directly with, Plaintiffs’ officially
licensed products. The Eastern District of Louisiana
agreed, granting summary judgment to the Plaintiffs.48
On appeal, the Fifth Circuit noted that for an unregis-
tered mark to obtain protectability, the mark must be
“capable of distinguishing the applicant’s goods from
those of others.”4% The Court applied the multi-factor test
set forth in Pebble Beach Co. Tour 18 I Ltd.50 to determine
that the combination of color scheme and school indicia
had developed a secondary meaning.! Having found
secondary meaning, the Court turned to the likelihood
of confusion analysis, and held that the Smack products
essentially created a link in the consumer’s mind between
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Fourth Quarter — Sounds

Even sounds, like the NBC chimes, the MGM roaring lion,
and the Harlem Globetrotter’s “Sweet Georgia Brown”
can be afforded trademark protection.>* Registration of a
sound mark is rare and requires a high level of distinction
and recognition with its source. The Trademark Trial and
Appeal Board has commented that

a sound mark depends upon aural perception of the
listener which may be as fleeting as the sound itself
unless, of course, the sound is so inherently different
or distinctive that it attaches to the subliminal mind
of the listener to be awakened when heard and to
be associated with the source or event with which it
is struck. Thus, a distinction must be made between
unique, different, or distinctive sounds and those that
resemble or imitate “commonplace” sounds or those
to which listeners have been exposed under different
circumstances.5>

University of Arkansas successfully registered a
sound mark for the “Hog Call” Razorback chant in con-
nection with “providing collegiate athletic and sporting
events.”% Arkansas described its mark as “a collegiate
cheer which consists of the following words: Wooooooo00.
Pig. Sooie! Woooooooo. Pig. Sooie! Woooooooo. Pig.
Sooie! Razorbacks!”57 While the registrations of sound
marks remain uncommon, Arkansas’ success may lead to
other universities and teams seeking protection for, and
enforcing, their sensory marks.

Post-Game Report

As evidenced by the above cases, sports teams and
franchises have taken, and continue to take, aggressive
measures to insure their marks are protected. Teams have
capitalized on their trademarks by charging considerable
fees to use such marks. Licensing revenue, income earned
by a company for allowing its intellectual property to
be used by another company, is a significant source of
revenue for many sports teams, as teams grant permis-



sion to third parties to use their marks on things such as
apparel, bags, accessories, video games and a number of
other products. Even though the sports licensing business
is a $16-plus billion industry, many believe the business
has been mature for quite some time.>8 As is the case with
sports business in today’s world, evolution is inevitable.
One such transformation came in 2015, when the NFL
made a seven-figure equity investment in Outerstuff, one
of its largest apparel licensees, creating one of the first
vertical business models for the league.>

Whether the future of sports licensing lies in leagues
making direct investments into the companies that license
their marks, or the next revenue-generating idea, it is evi-
dent that licensing will continue to progress. “The indus-
try is changing and leagues are looking for new ways to
do business,” said Outerstuff CEO Sol Werdiger.®® As the
licensing market continues to find ways to expand, so too
will teams continue to look for further legal protection in
their marks from the courts. |
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BURDEN OF PROOF

Introduction

How many of you have some nag-
ging (or major league) uncertainty
about metadata, notwithstanding the
fact that you bandy it about in con-
versation, or even refer to it in court
proceedings? With whatever level of
understanding of metadata you may
have, is it clear to you what meta-
data contains, or how it can be used
in litigation? Well, relief is at hand, in
the form of a decision by Justice Dan-
iel J. Doyle of Supreme Court, Mon-
roe County, Gilbert v. Highland Hosp.!
where disclosure of a medical record’s
“audit trail” was the subject of motion
practice.

Gilbert
In Gilbert, plaintiff sought recovery for
the wrongful death of Cynthia Gilbert,
allegedly as the result of medical mal-
practice:

[1]t is alleged that the Defendant
hospital was negligent in failing to
properly diagnose Cynthia Gilbert
and that medical condition sub-
sequently resulted in her death.
As alleged in the Complaint, the
Plaintiff alleges on November 26,
2013, the decedent presented at
the hospital with severe abdomi-
nal pain, nausea, and vomiting,
and articulated a prior history of
bowel obstructions. The decedent
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On the Audit Trail

was at the hospital for approxi-
mately 5 to 6 hours before being
discharged with a diagnosis of con-
stipation and without being seen
or evaluated by a medical doc-
tor. The next day, the Plaintiff col-
lapsed and died and a subsequent
autopsy determined the cause of
death was “an intestinal volvulus,
which led to a small bowel infarc-
tion and perforation of her small
intestine,” (citation omitted), and
that this intestinal volvulus was
undiagnosed by the Defendant’s
agents and employees. As part of
the Plaintiff’s allegations of negli-
gence, it is alleged that, “Defendant
was negligent in failing to have
protocols and procedures in place
to mandate that a patient present-
ing to the Emergency Department
in the condition that the decedent
was in be evaluated by a medical
doctor before being discharged.”2

Plaintiff alleged, inter alia, that “the
decedent was not seen or evaluated
by a medical doctor prior to her dis-
charge.”3 In connection with this claim,
Plaintiff sought disclosure of records
to establish whether the “Emergen-
cy Department Attending Physician
ever reviewed the Plaintiff’s medical
records and plan of care prior to her
discharge,”* and sought the metadata
contained in the patient’s electronic

medical record when the records pro-
duced up to that point in the litigation
did not provide relevant information.
Specifically, plaintiff sought produc-
tion of “the audit trail of the decedent’s
medical records; an audit trail [is] a
form of metadata created as a function
of the medical provider’s computeriza-
tion of medical records.”>

The defendant opposed the motion,
arguing lack of relevancy, material-
ity, and necessity, that the request
was a “fishing expedition,” and that
“because the Plaintiff is not arguing
that the medical records that have
been produced are not authentic, the
Plaintiff is not entitled to the audit
trail.”6

Metadata in electronic medical
records is not a maybe; it is required
by both federal and state law.”

Metadata Defined

Justice Doyle explained that “Metadata
is, ‘secondary information,” not appar-
ent on the face of the document ‘that
describes an electronic document’s
characteristics, origins, and usage,’”8
citing a 2010 Fourth Department deci-
sion, Irwin v. Onondoga County Resource
Recovery Agency.?

Irwin was an Article 78 proceed-
ing arising from the partial denial
of a FOIA request for certain pho-
tographs and any “associated meta-
data” with respect to those photo-



graphs. Ultimately concluding that
some of the withheld photographs
were properly subject to disclosure,
the Fourth Department ordered the
release of the metadata associated with
the exchanged photographs, caution-
ing that the decision was limited to the
facts of the case before it, and citing as
“informative” a 2009 decision of the
Arizona Supreme Court.10

Having advised at the outset that
“[w]e will provide an extensive defini-
tion of the term metadata later in this
opinion,”! the Irwin Court proceeded
to do just that:

Nearly “every electronic document
contains metadata” (citation omit-
ted). As earlier referenced, we now
set forth a detailed definition of the
term metadata for those lacking
familiarity with the term. Metada-
ta is “secondary information” not
apparent on the face of the docu-
ment “that describes an electronic
document’s characteristics, origins,
and usage” (citation omitted).

“Some examples of metadata for
electronic documents include: a
file’s name, a file’s location (e.g.,
directory structure or pathname),
file format or file type, file size,
file dates (e.g., creation date, date
of last data modification, date of
last data access, and date of last
metadata modification), and file
permissions (e.g., who can read the
data, who can write to it, who can
run it). Some metadata, such as file
dates and sizes, can easily be seen
by users; other metadata can be
hidden or embedded and unavail-
able to computer users who are
not technically adept. Most meta-
data is generally not visible when
a document is printed or when
the document is converted to an
image file. Metadata can be altered
intentionally or inadvertently and
can be extracted when native files
are converted to image files. Some-
times the metadata can be inac-
curate, as when a form document
reflects the author as the person
who created the template but who
did not draft the document. In

addition, metadata can come from
a variety of sources; it can be cre-
ated automatically by a computer,
supplied by a user, or inferred
through a relationship to another
document” (citation omitted).

There are three types of metadata,
each of which is of a different
nature and is described as follows:

“Substantive Metadata

“Substantive metadata, or applica-
tion metadata, is information cre-
ated by the software used to create
the document, reflecting editing
changes or comments, and instruc-
tions concerning fonts and spacing.
‘Substantive metadata is embed-
ded in the document it describes
and remains with the document
when it is moved or copied.” Such
information is useful in showing
the genesis of a particular docu-
ment and the history of proposed
revisions or changes . . .

“System Metadata

“System metadata reflects auto-
matically generated information
about the creation or revision of a
document, such as the document’s
author, or the date and time of its
creation or modification. System
metadata is not necessarily embed-
ded in the document, but can be
obtained from the operating sys-
tem or information management
system on which the document
was created ... [S]ystem metadata
is most relevant if a document’s
authenticity is at issue, or there
are questions as to who received a
document or when it was received.

“Embedded Metadata

“Embedded metadata is data that
is inputted into a file by its creators
or users, but that cannot be seen
in the document’s display. Com-
mon types of embedded metadata
include the formulas used to cre-
ate spreadsheets, hidden columns,
references, fields, or internally or
externally linked files. Embedded
metadata is often critical to under-
standing complex spreadsheets

which lack an explanation of the
formulas underlying the output in
each cell.

“The two most common ways of
producing metadata for ESI [elec-
tronically stored information] are
to produce documents (i) in a TIFF
or pdf format with an accompa-
nying ‘load file” or (ii) in ‘native

i

format’” (citation omitted).

The production of a hard copy of a
document (i.e., one in paper form)
or the production of a document
electronically but in what is basi-
cally a “picture” or “static” form,
such as a portable document file
(pdf) or tagged image file format
(tiff), limits the information pro-
vided “to the actual text or superfi-
cial content of the document” (cita-
tions omitted). Only when an elec-
tronic document is produced in
its “native” form can metadata be
disclosed.12

The Irwin Court ordered the disclo-
sure of metadata, but cautioned that its
holding was limited:

The metadata at issue in this case
includes file names and exten-
sions, sizes, creation dates and lat-
est modification dates of digital-
ly-stored photographs, and thus
it appears to be of the “system”
variety. Records stored in an elec-
tronic format are subject to FOIL
(citation omitted). We are therefore
constrained to conclude that the
subject “system” metadata, which
is at its core the electronic equiva-
lent of notes on a file folder indi-
cating when the documents stored
therein were created or filed, con-
stitutes a “record” subject to dis-
closure under FOIL (citation omit-
ted). We do not, however, reach
the issue whether metadata of any
other nature, including “substan-
tive” and “embedded” metadata,
is subject to disclosure under FOIL.
Moreover, we do not address the
issue concerning whether and
when metadata of any nature is
subject to disclosure under the
CPLR.13
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Gilbert's Holding

Noting that the scope of disclosure is
to be liberally construed, and that evi-
dence is relevant “if it has any tendency
in reason to prove the existence of any
material fact, i.e., it makes determina-
tion of the action more probable or less
probable than it would be without the
evidence (emphasis in original) (cita-
tion omitted),”14 defendant’s argument
that the audit trail was not material
and necessary was rejected:

The Defendant argues that the
audit trail is not “material and
necessary” because it would not
demonstrate all of the efforts of the
Emergency Department Attend-
ing Physician, only those efforts
that bore a relation on accessing
the decedent’s electronic records.
While it true that the audit trail
will not account for the Attending
Physician’s actions, which did not
relate to accessing and viewing
the decedents electronic records,
the audit trail will account for the
Attending Physician’s accessing
and viewing the decedent’s elec-
tronic records, a topic the Plaintiff
may wish to explore further during
a deposition or on cross-examina-
tion. The Fourth Department has
held that if, “there is any possibil-
ity that the information is sought
in good faith for possible use as
evidence-in-chief or in rebuttal or
for cross-examination,” it should
be considered evidence material
and necessary.15

The court easily dispensed with the
argument that the request was a fish-
ing expedition:

The Defendant argues that the
Plaintiff’s request for the audit
trail is a “fishing expedition.” To
the contrary, the Plaintiff has not
offered “a litany of theoretical
questions followed by hypothetical
speculations calculated to justify a
fishing expedition” (citation omit-
ted). Rather, the Plaintiff requested
the decedent’s audit trail, a doc-
ument the Plaintiff knows must
exist because it is mandated by
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Federal and New York law, for
the specific reason of quantifying
the level of involvement of the
Emergency Department Attending
Physician with the decedent’s care
while she was in the Emergency
Department.16

Addressing the defendant’s final
argument that metadata was only sub-
ject to disclosure when the authenticity
of the records already produced was
questioned, the court, citing a 2008
Southern District decision,!” noted that
“system metadata is not typically dis-
closed,”!8 but was subject to disclosure
in two circumstances:

In discussing system metadata, the
Aguilar court noted system meta-
data is typically not relevant and,
therefore, not disclosed, but noted
that, “[s]ystem metadata is rele-
vant, however, if the authenticity
of a document is questioned or if
establishing who received what infor-
mation and when is important to the
claims or defenses of a party.”19

Noting the plaintiff made a proper
request for the audit trail, the court
ordered it produced.

Conclusion

Metadata, including audit trail mat-
ter, will not be relevant in the vast
majority of cases in which electronic
data is exchanged, and its production
should not be routinely requested in
disclosure. However, as illustrated by
Gilbert, where relevant in a particu-
lar case, it should be demanded and,
where the demand is objected to, the
necessary motion should be made.
Have a wonderful summer. |
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Exclusive Use and
Domestic Violence

The Pendente Lite Dilemma for Matrimonial Trial Judges
By Hon. Richard A. Dollinger and Colleen Moonan

This article is adapted from one that appeared in the Spring/
Summer 2016 issue of the Family Law Review, a publication of
the Family Law Section of the New York State Bar Association.
To join the Family Law Section, visit www.nysba.org/Sections/
Family/Why_Join_the_Family_Law_Section_.html.

t is one of the most contentious decisions a matrimo-
Inial trial judge may need to make: when to remove a

spouse from his or her house?

Even as I review the precedents and pen this article, I
am still unsure.

The collision of emotionally-laden factors — the nature
and extent of marital discord, the impact on children, the
risk of escalating domestic violence, the financial con-
sequences of dislocation, the temporary divestiture of a
spouse from marital property — militates against any easy
answers to the question. But, if New York is committed
to a zero-tolerance policy on domestic violence it should

be manifest in judicial decisions involving couples living
under one roof while enduring a contentious divorce.

Legislative History and Judicial Frustration

The often cited statutory source for the authority to
award temporary “exclusive use and possession” pro-
vides little guidance on balancing these weighty com-
peting and critically important variables for families.
Domestic Relations Law § 234 (DRL) permits a court to
make “such direction between the parties, concerning
the possession of property, as in the court’s discretion

Hon. RicHARD A. DOLLINGER is @ member of the New York Court of Claims
and an acting Supreme Court Justice in the Seventh Judicial District in

the matrimonial part. CoLLeeN MoONAN is a second-year student at the
University of Buffalo Law School and interned with Justice Dollinger.
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justice requires having regard to the circumstances of the
case and of the respective parties.” The statute’s second
sentence expressly permits a court to make these “direc-
tions . . . from time to time before or subsequent to final
judgment.”1

But a plea for legislative guidance on this compli-
cated issue arose even before the enactment of DRL §
234. Section 1164-a of the now-defunct Civil Practice Act,
enacted in 1953, applied only to separation actions and
was designed to “prevent any injustice which might arise
as a result of a spouse’s continued rights as a tenant by
the entirety notwithstanding a judicial decree of separa-
tion.”2 Section 1164-a was seldom cited in pendente lite
matters before Kahn v. Kahn.3 In 1960, a trial court judge

After the enactment of the Equitable Distribution Law
in 1980, the Second Department latched onto another
standard, holding that if one spouse had an alternative
residence, then the standard was somewhat less onerous
to a litigant, only requiring proof of the “existence of an
acrimonious relationship between the parties, and the
potential turmoil which might result from the husband’s
return to the marital home.”? Subsequent cases, enlarging
the concept, described the precondition for “exclusive
use” as “domestic strife.”10 But the requirement that the
offending spouse has established “alternative residence”
was a prerequisite to applying the lesser “the existence of
an acrimonious relationship between the parties, and the
potential turmoil which might result from the plaintiff’s

Studies have found that aggression against either parent

has unique effects for children’s emotional security.

who later ascended to the Court of Appeals, Bernard
S. Meyer, analyzed § 1164-a of the then Civil Practice
Act seeking guidance on whether to exclude a husband
who threw his glasses at his wife, chased her down their
street in the middle of the night and later assaulted her.
Borrowing from an American Law Reports annotation,
Justice Meyer in Mayeri v. Mayeri* concluded that a party
could be excluded from the marital domicile if there was
“an immediate necessity to protect the safety of persons
or property.” He fortified that conclusion by citing Smith
v. Smith,5 a California case which, under a temporary
injunction statute, held that a spouse could be excluded
from a marital residence for discharging a weapon. Justice
Meyer suggested that New York’s temporary injunction
statute gave trial judges the same power to exclude a bel-
ligerent spouse during the pendency of a divorce action.®

Within two years, the legislature, perhaps reading of
Justice Meyer’s frustration with a lack of legislative guid-
ance, enacted DRL § 234 in 1962. The new statute gave
courts the discretion to “direct” a spouse’s possession of
his or her residence during a divorce, but no “direction”
on how to do it or what factors to consider. The statutory
history casts no more illumination on the legislative intent.
Even after § 234 was enacted, there was a conflict over
the extent of judicial authority to exclude any tenant by
the entirety from property during a matrimonial matter.
In 1971, the Second Department adopted Justice Meyer’s
formulation from Meyeri v. Meyeri, holding that any party
seeking such “direction” from a court needed to prove
such possession was necessary “to protect the safety of
persons and property.”7 By 1978, the Second Department
held that sworn factual allegations of prior incidents of
violence and abuse, combined with a protective order from
the Family Court, justified an exclusive use order.8
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return to the marital home” standard, to justify exclu-
sive use during the pendency.!! The First Department
approached the “exclusive use” test in a more generic
fashion in Delli Venneri v. Delli Venneri 2 wherein the
court held domestic “strife” was a recognized standard
for an award of temporary exclusive possession. But that
case involved unique facts: the litigant refused to leave
the residence, and attested that if permitted to re-enter, he
intended to occupy the marital bedroom, a circumstance
which, the Court acknowledged, “all other consider-
ations aside, is rife with the potential for strife and tur-
moil.”13 The decision in that case hinged, in part, on proof
that the excluded party has access to an “alternative resi-
dence.” The court added that it “rejected any rule which
would ignore other salient facts and limit the award of
temporary exclusive possession to only those instances
where, based on past experience, there is a verifiable
danger to the safety of one of the spouses.” The First
Department later accepted the two-prong test — available
alternative residence and avoiding domestic strife — in
Fleming v. Fleming!4 (declining to grant exclusive posses-
sion because the offending parties actions were no more
than “petty harassments”), and in Kenner v. Kenner.1>
The Third Department in Grogg v. Grogg expanded the
notion, concluding that “marital strife” — as exemplified
by a litigant breaking into the house to recover personal
items — and allegations of “serious marital discord” were
sufficient to justify exclusive possession pendente lite.16

The Trial Court View

The lower courts have generally required more evidence
of “strife” than the “petty harassments such as the hostil-
ity and contempt admittedly demonstrated herein that
are routinely part and parcel of an action for divorce.”1”



In 2002’s Estis v. Estis, '8 a wife and husband obtained
mutual orders of protection but still endured police vis-
its and the children’s treating therapist concluded the
shared living arrangement was harmful to the children.
Yet, the orders of protection had never been forced and
the accused argued there was no evidence of any verbal
attacks upon the spouse. The wife argued that the best
interests of the children required the husband’s removal
under DRL § 234. The court noted:

The statute does not delineate any factors that the
Court must assess, analyze and weigh. The invocation
of words such as “domestic strife” and an amorphous
often times subjective standard such as “the best inter-
est of child” as a predicate for such applications is a
concept that may ultimately lead a Court into award-
ing exclusive occupancy in every litigated matter and
will provide little guidance to counsel in advising
clients. It could also be said that the parties are adver-
sarial, uncivil and less than cordial to [ ] each other
in many cases that reach the point requiring Court
intervention, regretfully often in the presence of their
children.1?

The court then ventured outside the record into a dis-
cussion of how divorce impacts children.

It has been postulated that the whole trajectory of
a child’s life is altered by the divorce experience.
(Wallerstein, Judith, The Unexpected Legacy of
Divorce. Hyperion, 2000). The same author states that
children who grow up in wretched families with par-
ents that [avoid] divorce, who stay together “because
of the children,” grow to be the most unhappy adults
of all. Other studies and our Courts have found that a
child who loses contact with a parent due to divorce
is much more at risk than a child whose both parents
remain actively involved as a resource to the child,
even throughout the divorce process, and that they
fare as well as a child in an intact family.20

The court provided no source for the “other stud-
ies” and citations to “our courts” and their conclusions
regarding the impact of divorce and accompanying
domestic violence on children. The court held that the
allegations did not exceed “petty harassments such as
the hostility and contempt admittedly demonstrated
herein that are routinely part and parcel of an action for
divorce.”21

Estis also reflects an outdated view of the use of mutu-
al orders of protection, pendente lite. New York’s Family
Court Act, amended in 1997, reflects a legislative disposi-
tion against mutual orders of protection (even on consent)
unless justified by separate pleading and a finding of
facts.?2 The federal Violence Against Women Act (VAWA)
makes mutual orders of protection unenforceable in other
states unless they meet that exacting standard.?3

VAWA is designed to discourage judges from issuing
mutual orders against domestic violence victims who

have not committed acts of abuse, or who acted in self-
defense, by making such orders unenforceable across
state lines.?4 In addition, the notion that mutual orders
will somehow quell incipient domestic violence has been
roundly debunked as being based on misconceptions of
domestic violence, sending the wrong message (“trivial-
izing abuse”), and endangering and confusing to children
as well as, ultimately, to the police.?> In short, the judicial
impulse to “calm the roiling waters” by issuing mutual
orders of protection as an alternative to granting exclu-
sive use and possession, even if upon consent, may create
more problems than it cures.

Whether Estis would be similarly decided in the sec-
ond decade of this century and stand up in the face of
new research on the extent and impact of domestic vio-
lations may be debatable, but it does reflect the judicial
hesitancy to grant exclusive use pendente lite.

One court recently acknowledged that reluctance:

The courts are generally reluctant to deprive one
spouse of equal access to a marital residence prior to
trial and recognize the unfairness that could result
from forcibly evicting a spouse from his or her home
on the basis of untested allegations in conflicting
affidavits. The party seeking exclusive occupancy
must present specific, detailed factual allegations as to
incidents of violence or abuse, of police intervention
or severe family strife (McKinneys DRL §234, Practice
Commentaries, Alan D. Sheinkman, p.464 f.). The fact
that violence or abusive conduct occurred does not,
standing alone, mandate that the court grant a motion
for temporary exclusive occupancy. The court must
consider, among other things, the financial circum-
stances of the parties, whether one spouse or the other
has available alternate residences, whether one spouse
or the other has a particular need to reside in the mari-
tal residence for employment, business, geographic
or other reasons, and whether there are children and,
if so, what custody or visitation arrangements are
required.26

In that case, the court noted there was a confrontation
between the wife and her daughter (“reactive striking”
as described by the Court), a no-violence order of protec-
tion, and there was a “disruptive and tense environment”
that was “detrimental to the children,” one child was suf-
fering from “extreme depression” and was forced to live
with her grandparents and yet the court did not grant
exclusive use and possession. More recent cases reflect a
further judicial reluctance to grant pendente lite exclusive
use and possession.2’

In fact, recent case law suggests that fewer spouses
may be applying for exclusive use in divorce cases, which
may be attributable, in part, to the use of orders of pro-
tection, often granted ex parte, pursuant to DRL § 252 or
under Article 8 of the Family Court Act. But, given all
the pertinent variables in this complex calculation, what
seems to be missing from judicial consideration of appli-
cations for “exclusive use and possession” is a detailed
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recognition of undisputed social science research that
documents the extent of domestic violence and especially
its impact on children living a besieged household.

Behavioral Research Studies
The recent research indicates that domestic violence
comes in many packages and “petty harassments,” and
when aggregated during the time a divorcing couple
share a residence it can easily compound into what
experts would clearly characterize as a form of violence.
Experts define “domestic violence” to include name-
calling and verbal “put downs,” isolating a partner from
family and friends, withholding money and preventing
a partner from being alone with his or her children. The
New York Office for Prevention of Domestic Violence
describes “coercive control” — including intentional con-
trol tactics by a spouse — as a form of domestic vio-
lence. These behaviors include restricting daily activities,
manipulating or destroying family relationships, stifling
a party’s independence, controlling access to information
and services, extreme jealousy, excessive punishments for
violations of rules, and other inter-personal conduct.28
These executive initiatives are grounded in decades-
old but nonetheless almost incontrovertible social science
research. The Centers for Disease Control and Prevention
describes a child’s exposure to intra-family violent and
abusive behavior as a life-threatening crisis of nearly his-
toric proportions:

Recent research by Kaiser Permanente and the Centers
for Disease Control and Prevention (CDC) strongly
implicates childhood traumas, or “adverse childhood
experiences” (ACEs), in the ten leading causes of death
in the United States. ACEs include physical violence
and neglect, sexual abuse, and emotional and psycho-
logical trauma. ACEs are associated with a staggering
number of adult health risk behaviors, psychosocial
and substance abuse problems, and diseases. History
may well show that the discovery of the impact of
ACEs on noninfectious causes of death was as power-
ful and revolutionary an insight as Louis Pasteur’s
once controversial theory that germs cause infectious
disease.??

Other studies have found that aggression against
either parent has unique effects for children’s emotional
security, and aggression — verbal and physical — against
both mothers and fathers was related to increased levels
of emotional insecurity in children (i.e., higher negative
emotional reactivity, behavioral dysregulation, negative
cognitive representations of the family). In turn, higher
levels of emotional insecurity were related to higher
levels of internalizing problems, symptoms of PTSD, and
externalizing problems.3? Numerous studies conducted
during the past three decades have shown that children
with divorced parents have an elevated risk of a variety
of problems, including conduct disorders, emotional
disturbances, difficulties with social relationships and
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academic failure, and exposure to chronic, unresolved
conflict between parents increases the risk of comparable
problems for children.3!

Expanding Recognition of the Impact of Domestic
Violence/Differing Standards of Proof

The New York Legislature has already embraced the
expansive notion of domestic violence as it impacts chil-
dren, albeit not in the text of DRL § 234. In the legislative
findings accompanying the enactment of § 252, the legis-
lature noted there are

few more prevalent or more serious problems con-
fronting the families and households of New York
than domestic violence. It is a crime which destroys
the household as a place of safety, sanctuary, freedom
and nurturing for all household members. We also
know that this violence results in tremendous costs
to our social services, legal, medical and criminal jus-
tice systems, as they are all confronted with its tragic
aftermath.

Domestic violence affects people from every race, reli-
gion, ethnic, educational and socio-economic group.
It is the single major cause of injury to women. More
women are hurt from being beaten than are injured in
auto accidents, muggings and rapes combined.

The corrosive effect of domestic violence is far reach-
ing. The batterer’s violence injures children both
directly and indirectly. Abuse of a parent is detri-
mental to children whether or not they are physically
abused themselves. Children who witness domestic
violence are more likely to experience delayed devel-
opment, feelings of fear, depression and helplessness
and are more likely to become batterers themselves.32

Domestic Relations Law § 240(1)(a) requires a court
to consider domestic violence in all matters related to the
best interests of the children. The recent amendments to
the temporary and permanent maintenance guidelines
both suggest domestic violence should be a factor in
evaluating support awards.33 Domestic Relations Law §
240(1)(a) requires that for domestic violence to be con-
sidered by the court as a mandatory factor in its deter-
mination of custody, two elements must be met: (1) the
allegation must be contained in a sworn pleading; and
(2) the allegations must be proven by a preponderance of
the evidence.34

The broad statutory command to “consider” domestic
violence in matrimonial matters contrasts with a more
demanding standard of proof involving Family Court
decisions regarding neglect. In the family courts, domes-
tic violence in a child’s presence can justify a finding of
neglect but only if the child’s mental or emotional health
is impaired or placed in imminent danger.3> By placing
this qualifier on the finding of neglect, the legislature,
according to the Court of Appeals, recognized that the
consequences of domestic violence relating to emotional
or mental impairment to a child — unlike physical injury



— may be murky, and that it is unjust to fault a parent too
readily.36 In the latter case, the Court of Appeals suggest-
ed — more than a decade ago — that mental or emotional
impairment of a child’s health might exist when children
were exposed to regular and continuous extremely vio-
lent conduct between their parents, several times requir-
ing official intervention, and where caseworkers testified
to the fear and distress the children were experiencing as

violence on children exposed to it has also been estab-
lished. There is overwhelming authority that a child
living in a home where there has been abuse between
the adults becomes a secondary victim and is likely to
suffer psychological injury.

Moreover, that child learns a dangerous and mor-
ally depraved lesson that abusive behavior is not only
acceptable, but may even be rewarded.40

Domestic violence comes in many packages and when aggregated during

the time a divorcing couple share a residence it can easily compound into
what experts would clearly characterize as a form of violence.

a result of their long exposure to the violence. But, courts
have held that an incident of domestic violence witnessed
by a child is not enough to establish neglect.3” In Matter of
M.S. (B.].),38 the Court noted that a child’s crying during a
parents’ fight does not support a finding of “substantially
diminished psychological or intellectual functioning” as
described in the statute. The Court highlighted cases in
which something more substantial is required.3?

However, the neglect standard involving the impact of
domestic violence on children, borrowed from the Family
Court Act, seems inappropriate in the setting of pendente
lite choices regarding exclusive use of a marital residence.
First, the legislature, in amending DRL § 240(1)(a) in the
1990s, did not require that proof of mental or emotional
harm be offered before a court could consider the impact
of domestic violence in divorce disputes. Because the leg-
islature declined to include that language in the statute,
the New York courts should shy away from appending
such rigorous proof requirements to judicial decision-
making when pendente lite choices arise involving dispu-
tatious and stressful home environments. In addition, the
lesser demanding standard can be justified because the
neglect finding carries substantial collateral consequences
to a parent, whereas the temporary relocation, mandated
by a finding of exclusive use of a residence, does not
impair a parent’s access to children or foreclose further
litigation over the aggressor in such cases or the exact
nature of the domestic violence.

Public Policy Considerations and the Trial Court’s
Practical Challenges
The New York courts have long been on the forefront
of detecting domestic violence and enforcing the strong
public policy to protect children from exposure to domes-
tic violence. The Second Department, more than a decade
ago, recognized:

The devastating consequences of domestic violence

have been recognized by our courts, by law enforce-
ment, and by society as a whole. The effect of such

But, in almost all of these cases, the considerations
of domestic violence occur after a trial or hearing and
perhaps well after the commencement of the action and
years after abuse begins, when a trial has produced
substantial evidence of the conduct and its harm and a
final custody/residence determination is made. Children,
trapped in a hostile environment during their parents’
divorce, may not be able to wait that long for relief.

Now, New York’s courts need to incorporate the
expert language of professionals on domestic violence
and its broad articulation in the Domestic Relations Law
when evaluating applications for exclusive use and pos-
session during the pendency of a divorce.

First, it is readily apparent that most couples do not
seek judicial intervention until their relationship has
reached a boiling point. Verbal abuse, put-downs, name
calling and humiliation between spouses often may
have reached the point of constituting domestic violence
before a complaint is filed. Children, exposed to this
pre-complaint rage, may already be experiencing the
consequence of observed and lived-through abuse and
violence. By the time any matter gets before the court on a
temporary motion, the violence may be well-established
and even tolerated by a spouse, despite its impact on the
children. Worse yet, by the time the action is resolved -
perhaps a year later — the abusive environment may be
second nature to all of its participants and the emotional
damage — documented in countless studies — will have
taken firm root, especially in the younger children.

Second, a court must deal with the reality of readily
available orders of protection, often routinely granted
on an ex parte basis based on sworn statements.4! In this
court’s experience, the race to obtain an ex parte order of
protection, which can include “stay away” from the home
provisions, often moots the application for exclusive use
and possession. But even the winner of the race to the
courthouse and a successful applicant for a protection
order needs to provide, in short notice, sworn facts that
support the commission of domestic violence, sufficient
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to justify exclusion of an owner from the residence. As
a consequence, the matrimonial trial court must be pre-
pared to evaluate the continuing viability of such orders
of protection, even at the preliminary conference stage.
Third, the court needs to determine, usually on rela-
tively short notice, the critical differentiation between
what courts have previously referred to as “petty harass-
ments” or “marital strife” and acknowledged forms of
domestic violence. It is easy to characterize this differ-
ence as one “in the eyes of the beholder” but, given the
well-established progression of domestic violence — from

Importantly, courts need to consider that even involv-
ing experts — appointing a psychological evaluator, for
example — or requiring parental attendance at “parenting
classes” will delay any decision regarding intra-family
violence by weeks or months and leave children exposed
to accelerating steps of violence in the home.

In that regard, in considering domestic violence as a
basis for granting exclusive use, courts may be caught
between competing versions of facts: couples often have
widely varied views of the same incident and its origin.
In some instances, the instigator may not be the actual

Nesting arrangements are a stopgap measure and require that

the parents have an alternative residence “outside the nest.”

simple verbal comments to more serious depression and
anxiety-producing turmoil — a court needs to carefully
sift through the allegations and, if necessary, require an
immediate hearing at the time of the application for
exclusive use and possession.

Fourth, it seems that while the standard for determin-
ing the extent of domestic violence necessary to justify
exclusive use should be a uniform one, the impact of eas-
ily perceived intra-family verbal assaults, foul language
and other demeaning behavior on children would appear
to require more discerning criteria. Mild marital strife
— caustic verbal exchanges, vulgarity, put-downs — may
be tolerable between two hardened adults, but corrosive
when overheard by children and directed against a par-
ent they love. Waiting for the parents” conduct to escalate
into the crime of harassment or worse before granting
exclusive use may be self-defeating: the children will
have already endured — and learned — the demeaning and
destructive conduct of their parents. The presence of any
forms of domestic violence, even what may appear to be
the lesser no-physical-contact form, could seem to justify
granting exclusive use when children are involved.

Fifth, the court must contemplate whether expert wit-
nesses — or, at least third-party witnesses (or affidavits)
— are essential in establishing a hostile environment in
the home. New York courts have concluded that expert
testimony is not required to establish the harmful emo-
tional impact on children who witness such abuse.42
While non-party affidavits or expert testimony would be
helpful to courts, practical factors — the lack of therapeutic
intervention prior to commencement, the length of time
needed for expert assessment of the family environment
- suggest that when considering a request for exclusive
use, courts will be relying often on accounts from the par-
ties alone and may need to rely on credibility evaluations
of the parties to temporarily resolve such applications.
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perpetrator, as the level of agitation may have caused
an outburst. However, regardless of the fault, the conse-
quence — verbal and physical violence directed against
a parent and observed by the child — erodes the child’s
sense of home life. In this regard, doing nothing — send-
ing the parties back to the neutral corner, so to speak, in
the home — may send a deleterious message to the parents
and the child. The parents assume that their behavior is
permissible to the court: the children assume that such
behavior is acceptable within a family. Neither conclusion
is in the best interests of the family unit.

Sixth, courts, in contemplating a request for “exclusive
use,” may not expect parental cooperation or even appre-
ciation from a child. The notion of “exclusive use” of a
marital residence runs contrary to the usual advice given
to divorcing couples by their counsel. Attorneys often
caution a spouse that leaving the home can be interpreted
as relinquishing the title of primary residential parent or
conceding residence or custody to the other spouse. In
that regard, a voluntarily departing spouse should not
have the inclination to avoid family conflict in front of
the children — regardless of who is at fault — held against
them by the courts in subsequent primary residence, cus-
tody or visitation decisions. Conversely, even if a parent
is excluded temporarily by a court order in an abundance
of caution, the court may need to carefully consider proof
at a hearing before drawing any final conclusions.

Seventh, some courts, as an alternative to granting
exclusive use, have considered “nesting” arrangements,
which recognize that the children “possess” the marital
residence and the parents alternate entering the resi-
dence. Under the typical “bird-nesting” arrangement, the
parents alternate living in the house and the children
remain in their own bedrooms. Under this alternative,
the parents’ inter-personal conflict in the presence of the
children may be substantially reduced and the children



have the security of remaining in their own rooms and
share the same routines. While almost never mentioned
in New York cases, the concept has been entertained,
pendente lite, in other states and judicial comment
seems divided.#3 44 In one of these cases, In re Marriage of
Levinson,45 the father articulated the rationale for the bird-
nesting arrangement:

Well, the children have the continuity of their home,
what'’s clearly their home. And it’s a very comfortable
home for them. And it’s the only home they’'ve ever
known. They were brought from the hospital, each
of them, to this home. And they each have their own
bedroomes, their playroom, their kitchen. And the nest-
ing arrangement allows for the children to have that
stability of the home. And the only difference is, which
they understand, is that mommy and daddy take turns
in being with them when in the home. So they’re not
subjected at this point to the disruption of having to
pack up and move out for periods of time and to go to
an inferior environment, by every measure, size, qual-
ity, just in every way. It’s a small apartment compared
to a large, luxurious home. So my belief is that it is best
for the children to have the stability and this continuity
and to minimize the disruption and the impact of our
divorce. And I believe that the nesting arrangement
allows for that. It also allows for the stability of the
children to have substantial amounts of time with each
parent and to enjoy the bond and the love that they
receive from each parent. So it’s my belief that it is the
best — excuse me, that it is the best of the alternatives
that we have available.46

Notably, the court-appointed evaluator in that instance
also testified to benefits of the nesting arrangement —
“they’re in one location, not packing a little bag, going
back and forth. From their perspective life is consistent”
- but concluded that the separate residences, ultimately,
were in the children’s best interests.4”

The only New York mention of the nesting approach,
pendente lite or otherwise, is found in A.L. v. R.D.48
Whatever its merits, nesting arrangements are a stopgap
measure and require that the parents have an alternative
residence “outside the nest.” But, in high-conflict divorc-
es, the lack of daily personal contact between the litigants
while the children have continued parental contact with
both litigants separately in the marital residence may
defuse the potential for violence between the parents.
Any court considering this option should be mindful that
violent tendencies not be displaced from the now-absent
spouse to the children.

Lastly, practical financial considerations no doubt
impact any decision on “exclusive use.” Seldom can
a parent immediately leave a home. Finding close-by
accommodations, to facilitate any visitation, can be a sub-
stantial challenge. Suitable accommodations of sufficient
size, to accommodate overnight visitation with children,
can be tough to attain in short order. A couple’s ability
to finance two households — the marital residence and

the new off-site lodging for the departed spouse — may
make the transition virtually impossible. A court will
need to investigate resources — borrowing from retire-
ment accounts, cashing stocks, withdrawing funds from
a home equity line of credit, or preliminary orders for
equitable distribution of marital assets — to finance these
new accommodations and the court will need to permit
such actions as exceptions to the automatic orders in
divorce matters.

In addition, any court, calculating the consequences of
granting exclusive use, must acknowledge that the tem-
porary decision — resulting in the eviction of one parent
from the family home — could easily make matters worse.
By siding with one party based on less than a full airing
of proof, any judge could easily err. But in considering
the possibility, a court should err on the side of reducing
the family’s exposure to violence, regardless of whether
it has properly and justifiably pinpointed the perpetra-
tor. If the violence subsides, even for the few months
that the divorce progresses, the litigants and the children
will have a sense that a lack of violence should be norm
in their lives, regardless of whether they ultimately live
with their mother or father. A final factor should make a
grant of exclusive use more appealing: when the divorce
is over, the households will be divided and the husband
and wife separated. While accelerating that division
through the grant of exclusive use is difficult, nonethe-
less the separation of parents involved in all forms of
domestic violence as soon as practically possible must be
considered beneficial to the children.

A Zero-Tolerance Approach

In the face of all of these complications, New York’s judi-
cial decision-making on applications for exclusive use
during the pendency of an action should still reflect the
state’s “zero-tolerance” policy on domestic violence. If
there is evidence of domestic violence — of any variety —
in a home with children, there should be a presumption
that a non-offending parent should be granted exclusive
use and possession pendente lite.#? The current standard
— safety of persons or property — is cast in the language
and images of the 1970s and even unfortunately implies
that “persons” and “property” have equivalent weight in
any “exclusive use” determination. The use of the word
“necessary to protect” the safety of a person suggests that
physical harm — an advanced form of domestic violence
— is somehow a prerequisite to granting exclusive use
and ignores the impact of abusive — but not physically
threatening — behavior on children. The mere suggestion
that “exclusive use” should hinge, in any fashion, on the
“voluntary establishment of an alternative residence”
suggests that preventing domestic violence may depend,
in part, on the untenable notion that the convenience of
one party’s ability to secure short-term housing away
from the home is somehow decisive for a court or the
litigants. The preliminary conference forms for matrimo-
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nial matters should contain an attestation by clients, con-
firmed by counsel, that the parties have been informed
of the range of conduct constituting domestic violence
and affirm that is does not exist and, if it does, what steps
are being taken to prevent it in the future. Finally, mat-
rimonial court calendars should recognize a preference
for hearings on “exclusive use” applications and some
standard — perhaps hearings within 10 days of applica-
tion or a temporary grant of exclusive use — should be
implemented.

Recognizing that all forms of domestic violence
should trigger consideration of a grant of exclusive use
during the pendency of an action presents an enormous
challenge to New York’s judges and the entire matri-
monial litigation system. Expedited hearings, decisions
based on disputed affidavits, wading through the inevi-
table finger-pointing between the couple, discerning the
impact of abusive behavior on children, evaluating orders
of protection, finding resources to create alternative
accommodations: the challenges to the judiciary can be,
simultaneously, immediate and endless as well as costly
in time and effort.

But if New York is a “zero tolerance” zone for domes-
tic violence, these challenges must be overcome and the
new language, incorporating the notions of domestic vio-
lence to insulate families from destructive abuse during
the pendency of an action, must become a part of judicial
decision-making. [
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Health Care Proxies —
Ten Difficult Issues

By Robert N. Swidler

This article is reprinted with permission from the Elder
and Special Needs Law Journal. For information on joining
the Elder Law and Special Needs Section, visit www.nysba.
org/Elderlaw.

ealth care proxies have proven valuable and pop-
Hular among New Yorkers because they enable a

person to appoint a trusted family member or
friend to make health care decisions for the person if he or
she loses the capacity to make those decisions personally.!
Health care providers like proxies as well, because they
clarify who has the legal authority to act for an incapable
patient,2 and often provide guidance about the patient’s
wishes regarding end of life care. Each day, in hospitals,
nursing homes and other care settings across New York
State, providers seek and accept decisions from health
care agents on behalf of incapable patients, with few or
no problems.

But difficult problems and questions can still arise.
This article addresses 10 difficult issues in connection
with the creation and use of health care proxies, through
FAQs and brief answers. Elder Law attorneys may find
it useful to consider these issues and anticipate these
problems. Again, these are difficult issues, and not all
attorneys will agree with the conclusions below.

1. Can a Person Who Lacks Health Care Decision-
Making Capacity Still Create a Health Care Proxy?
Yes, as long as the person is “competent.” More specifi-
cally, the health care proxy statute (“the proxy statute”)
provides in Public Health Law § 2981.1 (PHL) that:

(a) A competent adult may appoint a health care agent
in accordance with the terms of this article.

(b) For the purposes of this section, every adult shall
be presumed competent to appoint a health care agent
unless such person has been adjudged incompetent or
otherwise adjudged not competent to appoint a health
care agent, or unless a committee or guardian of the
person has been appointed for the adult pursuant to
article seventy-eight of the mental hygiene law? or
article seventeen-A of the surrogate’s court procedure
act.
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In contrast, “capacity to make health care decisions”
means “the ability to understand and appreciate the
nature and consequences of health care decisions, includ-
ing the benefits and risks of and alternatives to any
proposed health care, and to reach an informed deci-
sion.”> A determination under the statute that a patient
lacks capacity to make health care decisions triggers the
authority of the agent.6

The difference in these standards is significant. It
means that in some instances an adult who would be
found to lack capacity to make health care decisions
nonetheless is still competent, and therefore can still law-
fully appoint a health care agent.”

This opportunity to allow a person who lacks health
care decision-making capacity to create a health care
proxy can be quite valuable in appropriate cases. For
example, a patient with dementia or a developmental
disability who needs surgery may not be able to make a
complex health care decision, but may be able to under-
stand that he or she is appointing a family member to
make the decision for him or her. It is helpful, lawful, and
ethical for such a patient to execute a health care proxy.

However, the practitioner must recognize that a deter-
mination of incapacity to make health care decisions,
made at or about the time of the execution of the proxy,
could be proffered to rebut the presumption of compe-
tence.® Accordingly, before allowing a person who lacks
health care decision-making capacity to execute a proxy,
it would be important to secure an evaluation by a quali-
fied professional who can document that the person is
competent to create the proxy, even though incapable to
make the pending health care decision.

And obviously no one should coax a person into sign-
ing a proxy when the person does not understand
what he or she is doing. That is neither helpful
(because the pre-sumption of competence would be
rebutted) or ethical, and could be fraudulent.

2. Can an Adult With an MHL Article 81 Guardian
Still Appoint a Health Care Agent?

Sometimes. A person who has a guardian is no longer
presumed competent to create a health care proxy.® But,
as noted above, in some cases an incapacitated person
will still have the ability to understand what it means to
appoint someone to make health care decisions for them.
The MHL Article 81 guardianship statute directs the
court and the guardian to take into account the incapaci-
tated person’s wishes and preferences, and to impose the
least restrictive form of intervention.10 In an appropriate
instance, a person with a guardian may be able and per-
mitted to appoint a health care agent. But a practitioner
would need to carefully review the guardianship order
and secure a qualified professional’s evaluation and
documentation of the person’s ability to understand what
they are signing. If the guardian supports the appoint-
ment, that documentation should be sufficient. If the

guardian opposes the appointment, a judicial determina-
tion should be sought.

3. Where There Is Both an MHL Article 81 Guardian
and a Health Care Agent, Who Makes Health Care
Decisions?

In general, a health care agent has priority over a guard-
ian. The proxy statute states very clearly:

Health care decisions by an agent on a principal’s
behalf pursuant to this article shall have priority over
decisions by any other person, except as otherwise pro-
vided in the health care proxy or in subdivision five
of section two thousand nine hundred eighty-three of
this article.1
Moreover, the guardianship statute includes a consis-
tent provision that provides that

“No guardian may . . . 2. Revoke any appointment or
delegation made by the incapacitated person pursuant
to . .. [the proxy statute].12

However, a guardian could always commence a
proceeding to try to invalidate the proxy, or remove the
agent, or override an agent’s decision based on specified
findings.13

4. Can a Person Appoint Co-Agents and Provide

for Decisions by Agreement or by Majority Vote of
Co-Agents?

No. The statute authorizes an adult to appoint “a health
care agent” and “an alternate agent” to serve if the agent
is not reasonably available, willing and competent, or is
disqualified, or under conditions described in the proxy.14
This rather clearly contemplates the appointment of only
a single agent.

This was intentional. While some individuals might
prefer to have decisions made by co-agents, or by a
majority vote of a group, those procedures can impose
enormous burdens and risks on health care providers
who may need a prompt, clear, authoritative decision. In
any case, the adult can always direct the agent to consult
with others before making a decision.

5. Does a Health Care Agent Have Any Authority
While the Patient Still Has Capacity?
No. The statute is very clear that the agent’s authority
commences only upon a determination that the principal
lacks capacity to make health care decisions.15

Despite that clarity, in health care settings it is very
common for a family member or friend to try to make
decisions for a patient who has not been found to lack
capacity “because I'm my Mom'’s health care proxy.” And
indeed, in many instances health care providers accept
decisions from such a person on behalf of the patient.
There is no support in the statute for this practice.

To be sure, sometimes this practice causes little harm
because the patient clearly lacks capacity and the absence
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of a determination is just a procedural defect that can
be remedied. But in other instances, the participants are
contravening a fundamental ethical principle: when a
patient has capacity, providers must seek a decision from
the patient, not someone else.

6. Does a Health Care Agent Need a HIPAA
Authorization to Get Access to Medical Records?
No. First of all, the Health Care Proxy Law itself gives the
agent a limited right “to receive medical information and
medical and clinical records necessary to make informed
decisions regarding the principal’s health care.”16 Based
on that provision an agent can access records relating to
pending decisions, and according to one court, records
useful for ongoing care decisions.1”

But the HIPAA privacy rule extends the agent’s
authority even further: it gives an individual the right to
access his or her own medical record,!8 and further pro-
vides that when an individual lacks capacity, his or her
HIPAA privacy rights may be exercised by a “personal
representative.” It defines the personal representative as
a person who under applicable law has “the authority
to act on behalf of an individual who is an adult or an
emancipated minor in making decisions related to health
care.”19 That person is the health care agent.

Accordingly, a health care agent can access some
medical records pursuant to the health care proxy law,
and a broader range of medical records by virtue of being
the patient’s legal representative under HIPAA.

7. Can the Agent Override a Decision Previously
Expressed by the Patient?
In general, no. While the law empowers the agent to
make “any and all [health care] decisions on the princi-
pal’s behalf that the principal could make,”20 it goes on to
provide as follows:
2. Decision-making standard. . . . the agent shall
make health care decisions: (a) in accordance with the
principal’s wishes, including the principal’s religious
and moral beliefs; or (b) if the principal’s wishes are
not reasonably known and cannot with reasonable
diligence be ascertained, in accordance with the prin-
cipal’s best interests . . . .

If, for example, a patient directly tells staff, or leaves
a written instruction, that he or she consents to a do-not-
resuscitate (DNR) order, and then loses capacity, the agent
is obligated to honor those instructions.2! Conversely, if a
patient expresses a wish for aggressive care, the agent is
obligated to honor that wish.

To be sure, the agent may sometimes have a valid rea-
son to override the patient’s prior decision. For instance,
in the DNR case described above, the agent might have
information that the patient never actually agreed to
the DNR order, or was pressured or coerced. The agent
might have proof that the patient did not understand
what he or she was agreeing to, or that the patient sub-
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sequently changed his or her mind.?2 The agent might
contend that the clinical circumstances are different now
and the patient would no longer want the DNR order.
More generally, an agent has broad latitude to interpret
the patient’s wishes and apply them to actual decisions,
when there is room for such interpretation.

But what the agent does not have is the authority to
do is to interpose his or her own wishes and values as a
basis to override the prior expressed wishes of a capable
patient. That would defeat a key purpose of the statute: to
ensure that such wishes would be respected in the event
of a loss of capacity. Put differently, the agent cannot
simply say, “I don’t care what mom told you, I'm telling
you this.”

Conlflicts such as this also raise procedural issues: can
a provider simply disregard the instructions of an agent
who appears to be acting contrary the patient’s wishes?
For one thing, in the example above where the agent
opposes a DNR order, the practitioner needs to consider
the applicability of PHL § 2984.5, which provides:

5. Notwithstanding the provisions of this section
or subdivision two of section twenty-nine hundred
eighty-nine of this article, if an agent directs the provi-
sion of life-sustaining treatment, the denial of which in
reasonable medical judgment would be likely to result
in the death of the patient, a hospital or individual
health care provider that does not wish to provide
such treatment shall nonetheless comply with the
agent’s decision pending either transfer of the patient
to a willing hospital or individual health care provider,
or judicial review in accordance with section twenty-
nine hundred ninety-two of this article.

But this provision rather specifically applies to a dis-
agreement between the agent and the provider: it refers to
“a hospital or individual health care provider that does
not wish to provide such treatment.” In contrast, this
FAQ and the example above posits a conflict between the
agent and the patient’s clearly expressed prior wishes. For that
reason, in this author’s view, PHL § 2984.5 is inapplicable.

No published court decision has addressed this issue.
Until it is resolved, a provider and its attorney under-
standably will be wary about withdrawing or withhold-
ing life-sustaining treatment in defiance of an agent’s
instructions, and may be inclined to seek a court ruling
before proceeding. But if the patient’s decision is very
clear, and the clinical decision cannot wait for judicial
review, legal and ethical principles support honoring the
patient’s decision.

8. Can a Health Care Agent Exercise Other Personal
Rights on Behalf of the Patient, Such as Deciding
Who Can Visit?

No. The health care proxy law gives the agent only the
authority “to make health care decisions,”?® which it
defines as “any decision to consent or to refuse to con-
sent to health care.”?# It further defines health care as any



“treatment, service or procedure to diagnose or treat an
individual’s physical or mental condition.”2

In practice, providers tend to interpret “health care”
broadly enough to encompass decisions closely linked
to treatment, like discharge planning. But a health care
proxy does give an agent authority akin to that of a
guardian of the person, such as who can visit or call, or
whether the patient can sign documents, etc.

However, the person who is the health care agent may
have much broader authority based on other instruments
(like a power of attorney) or sources (such as the Depart-
ment of Health regulations regarding the “designated
representative” of a nursing home resident).26

9. Can a Health Care Agent Remove a Patient From
a Hospital Against Medical Advice (AMA)?

Yes — provided the decision is consistent with the patient’s
reasonably known wishes.

A discharge “Against Medical Advice,” or AMA,
occurs when a patient leaves the hospital before it is safe
to leave, and despite being warned that leaving could
jeopardize the patient’s health or life.

Capable patients can and sometimes do leave the
hospital AMA. As noted previously, the agent can make
“any and all decisions on the principal’s behalf that the
principal could make.”?” As also noted previously, dis-
charge decisions are generally regarded as health care
decisions within the meaning of the statute. So it fol-
lows that a health care agent could remove an incapable
patient AMA.

But the statute’s decision-making standard provides
for a reality check on such a decision:

2. Decision-making standard. . . . the agent shall
make health care decisions: (a) in accordance with the
principal’s wishes, including the principal’s religious
and moral beliefs; or (b) if the principal’s wishes are
not reasonably known and cannot with reasonable
diligence be ascertained, in accordance with the prin-
cipal’s best interests . . . .

Accordingly, before a hospital allows an agent to
remove a patient against medical advice, it should and
usually will probe the agent’s rationale carefully to
determine whether it is based on the patient’s reasonably
known wishes — because by definition it will not be in the
patient’s best interests.

10. Can a Health Care Agent Complete a MOLST for
an Adult?

Yes, if the patient has been determined to lack capacity. A
Medical Order for Life Sustaining Treatment (MOLST) is
a medical order (a physician’s directive to staff) regarding
end-of-life decisions that includes the necessary patient,
agent or surrogate consents, and that is portable — it will
remain valid if the patient is transferred from one setting
to another. New York state law specifically recognizes
the MOLST’s validity as a DNR order.28 But if completed

by a competent patient, or by a duly authorized agent or
surrogate acting under the Family Health Care Decisions
Act, it is valid for other end-of-life decisions as well.
And indeed, the DOH-approved MOLST form
includes a signature line for the “Decision-Maker,” asks
below that line “Who made the decision?” and provides
optional answers — including “Health Care Agent.” M

1. N.Y. Public Health Law (PHL) Article 29-C, Health Care Agents and
Proxies, 1990 N.Y. Laws, c. 752.

2. This article uses the term “patient” to describe the person for whom a
health care agent is making decisions because it conveys a sense of the clini-
cal context better than the statutory term “principal” does.

3. N.Y. Mental Hygiene Law Article 78, which was repealed in 1981, pro-
vided for a “Committee of the Incompetent or Patient” to care for the person
and property of an incompetent person. It was replaced in 1981 by the current
guardianship statute, Surrogate’s Court Procedure Act (SCPA) Article 17-A.
References to MHL Article 78 are now deemed to refer to SCPA Article 17-A.
Bills that would correct this reference along with other minor corrections to
surrogate decision-making laws have been introduced repeatedly since 2011,
but have not been passed. E.g., S.4791 (Hannon) (2015), A.6936 (Clark) (2015).

This article creates a guardianship for developmentally disabled persons.
PHL § 2980.3.

PHL § 2981.4.

See, e.g., In re Mildred M.]., 43 A.D.3d 1391 (4th Dep’t 2007).

See, e.g., In re Rose S., 293 A.D.2d 619 (2d Dep’t 2002); In re Camoia, 48
MISC 3d 1221 (Sup. Ct., Kings Co. 2015) (Reported in Westlaw); In re Cox, 47
Misc. 3d 1211(A) (Sup. Ct., Kings Co. 2015) (Reported in Westlaw).

9. PHL§2981.1.
10. SCPA art. 17-A or MHL § 81.22(a).

11. PHL § 2982. The exception, PHL § 2983.5, relates to decisions by the
patient himself or herself.

12. MHL § 81.22(b).2.

13. PHL § 2992. See e.g., In re Walter K.H., 31 Misc. 3d 1233 (Sup. Ct., Erie Co.
2011).

14. PHL § 2981.6.
15. PHL § 2981.4.
16. PHL § 2982.3.

17. Mougiannis v. N. Shore — Long Isl. Jewish Health Sys., Inc., 25 A.D.3d 230 (2d
Dep’t 2005).

18. 45 CFR § 164.524.
19. 45 CFR § 164.502(g)(2).
20. PHL§2982.1
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21. In fact, where the patient previously, when capable, provided clear con-
sent to treatment or the withdrawal of treatment, there generally is no legal
requirement to secure a redundant consent from an agent or surrogate at all.
The Family Health Care Decisions Act is more explicit than the Proxy Law
this regard. PHL § 2994-d(3)(a)(ii). But even in such cases, for a variety of
legal, ethical, risk management and professional reasons, providers often will
seek a decision from the agent or surrogate as well.

22. E.g., Univ. Hosp. of the State of N.Y. Upstate Med. Ctr., 194 Misc. 2d 372
(Sup. Ct., Onondaga Co. 2002).

23. PHL § 2982.

24. PHL § 2980.6.

25. PHL § 2980.4.

26. 10 N.Y.C.R.R. §§ 415.2(f); 415.3.
27. PHL§2982.1

28. PHL § 2994-dd; 10 N.Y.C.R.R. § 400.21(e). See https:/ /www.health.
ny.gov/professionals/patients/patient_rights/molst/.
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An Analytical Approach
to Litigation Strategy and
Dispute Resolution

By Al Fenichel, Susan Koski-Grafer, and H. Stephen Grace, Jr., Ph.D.

Introduction

Competition in business and commerce, human judg-
ment, economic conditions and a host of unpredictable
factors regularly produce situations where disputes arise.
Often situations are ambiguous and subject to varying
interpretations of responsibility and whether damages
have occurred. This article discusses how a systematic
analytical approach can contribute to a successful out-
come in disputes, claims and lawsuits, even when the
circumstances are highly contentious and include “bad

facts,” i.e., problematic facts, on one side or the other or
both.

What Are “Bad Facts”?

Bad facts are events and actions that actually did occur in
a disputed matter where damages are being claimed and
which appear to have a significant impact on the position
you or your client are taking. They are facts that look as
though they could prevent you from winning your case.
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Examples might include circumstances where, in
some way, you or your client;
¢ did not act in complete accordance with a contract
or agreement;
¢ did not carry out a responsibility without making
any mistakes; or
¢ took or failed to take an action that would expose
you to criticism and a lawsuit has resulted.

Bad facts make defending a position more difficult, but
addressing them with a skillful and systematic analytical
process can overcome many challenges. Even if it is not
possible to make bad facts “go away,” there are steps you
can take to address them and potentially reduce their
impact.

Six Critical Process Steps in Addressing Bad Facts

1. Analyze actions and relationships of all involved
parties.

2. Identify and examine the bigger picture.



3. Consider if proper actions and controls could have
mitigated the alleged damages.

4. Identify what would likely have happened if the
disputed actions did not occur.

5. Assess whether real damages have occurred, and if
so, evaluate liability and causation therefor.

6. Produce a clear, understandable and credible report.

Step 1: Analyze actions and relationships of all
involved parties

Even when a mistake or a deficiency has occurred, the
faults or missteps involved are seldom completely one-
sided. More typically, all or most of the opposing parties
have not acted with absolute perfection and, as a result,
each may have contributed in some way to the problem
and loss being disputed.

In order to defend a case involving bad facts, as an
early step it is necessary to perform a business analysis to
understand the actions that occurred and to identify the
relationships that are relevant to the matters being dis-
puted. Later it will be necessary to compare these actions
to what would be expected from all parties involved
under usual, customary, and reasonable business prac-
tices. But an initial step is to read and analyze documents
and depositions, and identify and analyze other informa-
tion that speaks to the issues of the case.

The Value of Early Analysis

Conducting a comprehensive and painstaking com-
plete business analysis of all the facts and circumstances,
individual actions and relationships can consume weeks
or even months in a complex case. However, that type of
analysis, whether done by yourself or with the assistance
of outsiders, is not the only alternative. Either a full busi-
ness analysis or a “quick view” analysis, conducted to
ascertain the impact of selected key issues, can be highly
significant in assessing the business merits of a claim and
in supporting the development of legal arguments and
settlement strategies.

In past cases, such as discussed below in Step 3, a
detailed business analysis uncovered persuasive infor-
mation regarding embezzlements and self-dealing trans-
actions with related parties, arrangements concealed
from business owners and partners, misleading reports,
contributory failures and missteps on the part of both
plaintiffs and defendants, and other undisclosed facts
and circumstances that were not originally recognized
or cited. The new information had a major impact on the
outcome of each case.

Step 2: Identify and examine the bigger picture

It is necessary to identify and examine the “bigger
picture” in a disputed situation - to look at the impact of
external factors not under the control of any of the parties
involved, and also to look at what conditions or actions
have occurred in similar industries or in similar business
situations.

Examples of external factors include general economic
conditions, industry dynamics, a change in government

regulation, monetary or tax policy, the impact of new
technology, or any myriad other factors and risks that
exist in a business environment.

Examples of conditions or actions in similar industries
or business situations include such matters as starting or
terminating business ventures, executive hiring and fir-
ing, investment decisions, oversight and corporate gov-
ernance practices, and any other matters that typically
occur in business endeavors.

The authors are familiar with cases where compari-
sons to similar industry and business situations often
demonstrated that an alleged improper action was in fact
a prudent business action in accordance with usual, cus-
tomary, and reasonable business practices.

“Bad facts” do not have to be “fatal flaws” for either
plaintiffs or defendants, and in many cases will not
govern the outcome of a dispute when other factors are
revealed.

Step 3: Consider if proper actions and controls could
have mitigated the alleged damages

Faults and missteps are seldom one-sided. Typically,
all or most of the opposing parties have not acted with
absolute perfection and, as a result, each may have
contributed in some way to the problem and loss being
disputed. If a party experiencing a loss has contributed to
the problem through inaction, failure to exercise appro-
priate and customary business judgment, or by not hav-
ing reasonable and customary internal controls, this will
be relevant in assessing damages, liability and causation.

It is important to review each party’s policies, systems
and controls to ascertain the extent to which the person or
organization had, or should have had, operating proce-
dures and oversight, and governance processes in place
— controls which would guard against the risk of loss or
would serve to identify problems and enable manage-
ment to take mitigating actions.

Appropriate and reasonable internal controls are
sometimes prescribed by government standards and
regulation, or set forth as responsibilities listed in
contracts. They may also be described in professional
standards and recommendations of industry organiza-
tions. Customary and reasonable controls also rise from
experiences and practices of other companies in the
business environment. When a plaintiff in a lawsuit has
suffered a loss, but has some responsibility for the loss
that occurred because of not having adequate systems
and controls, the degree to which these controls were
absent or deficient will be highly relevant to the out-
come of the case.

Examples of two cases that utilized the expert services
of H.S. Grace & Company, Inc. (HSG), a litigation support
and business consulting firm, are described below. Both
of these cases went to trial, although often such cases are
resolved through pretrial negotiations and settlement.

The cases involved losses arising in the failed opera-
tions of a number of real estate investment trusts, and
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embezzlements that occurred in an aircraft leasing com-
pany, respectively. In each case, a bank was sued for
allegedly causing the losses by failure to follow proper
procedures and carry out necessary fiduciary responsi-
bilities. And in each case, there were some “bad facts” on
the defendant side, whereby some lapses in usual proce-
dures and controls had arguably occurred in the banks
involved. However, a business analysis and close exami-
nation of the processes, personnel, controls, governance
structures and procedures in the plaintiff organizations
revealed many weaknesses and missteps that ultimately
were recognized as the principal causes of the losses that
occurred.

The results achieved in these two cases were driven
not only by an expert understanding of banks and the ser-
vices they provide, but also by HSG’s understanding of

their case, at which time the defending law firm Fulbright
moved to have the case dismissed.

The presiding judge had in pre-trial hearings made
clear her interest in seeing the creditors’ interests pro-
tected. Following the testimony of Stephen Grace and
the defense motion to dismiss, she took the matter under
advisement and two weeks later recommended a dis-
missal to the Federal District Court. The case against the
defendant was dismissed and, as a result, no payments
were required of the defendant.

ALG Inc.

The second case, ALG, Inc., Plaintiffs v. NationsBank,
N.A., Midwest, et al., Defendants,?2 involved Nations-
Bank and was clouded with bad facts. An employee at
a large global aircraft leasing firm had been able to open
a fictitious account at the bank. He (and later he and a

In business disputes and claims, it is important to know

not only “what was actually done” but also, “what typically
occurs in similar situations.”

the operations of the multiple partnerships/LLCs in the
ALG matter, and the firm’s understanding of the opera-
tions of real estate investment trusts in the USA Capital
matter. Very simply, in these cases, HSG’s examination of
the plaintiffs’ claims, and business analysis and compari-
son of the plaintiffs” actions to what would be expected
under usual, customary and reasonable business prac-
tices, showed that the plaintiffs were responsible, in large
part, for the damages they were claiming.

USA Capital

In the first case, it was alleged that Wells Fargo (HSG
client) aided and abetted the “looting” of a real estate
investment fund which had filed bankruptcy.! HSG's
assignment was to examine the business merits of the
trustee plaintiff’s case. When the HSG business analysis
was carried out, it became evident that the bank had in
fact interacted with the plaintiff, related individuals and
related entities in a usual and normal manner, and was
not part of (and would not be expected to be part of) the
trust entities” oversight and control systems. The HSG
analysis and report further established that the weak-
nesses in oversight and controls within the trust entities
themselves created a high-risk environment that enabled
certain key employees to operate with virtual carte
blanche moving money within a web of companies and
ultimately to violate both SEC and Nevada state securi-
ties requirements. When this case went to trial, because of
a long-standing commitment requiring him to be out of
the country, testifying expert and HSG President Stephen
Grace reported as to the findings of his analysis shortly
after the plaintiffs opened. The plaintiffs then completed
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colleague) embezzled close to a million dollars — checks,
wires, etc. — using this account. The firm went bankrupt
and sued for about $1 million in direct damages and $11
million in consequential damages. Interestingly, HSG
found that the embezzler had used three other major
banks before hitting HSG’s defendant client. Further,
HSG’s business analysis indicated that internal controls
at the bankrupt firm appeared to have been purposely
set up in a very weak manner by senior executives in
furtherance of their own purposes. The analysis further
showed that there were a number of other unusual facts
indicating lax procedures and deliberate failure to follow
customary governance and division of responsibilities
practices. All these failures were set out in HSG’s report
and testimony. In the resolution of this case, the jury
threw out the $11 million of consequential damages the
Plaintiff was claiming, and found that there was joint con-
tribution on $120,000 of the $1 million of direct damages.
The jury found the bank liable for 5% of the $120,000 of
the direct damages and as a result the bank was required
to pay only $6,000, a minuscule amount compared to the
initial claims that had been made.

Step 4: Identify what would likely have happened if
the disputed actions did not occur

After developing an understanding of the processes,
controls and governance of both the plaintiff and defen-
dant or other opposing parties in a dispute, the next step
is to answer the question “If the disputed action had not
occurred, what would likely have happened”? Was there really
a loss when compared to what would have happened
or what the aggrieved party would have done or expe-



rienced in other likely outcomes? How did that party’s
selected business processes and typical operations, and
also external economic conditions, affect the choices that
would have been available to that party if the disputed
action did not happen?

In business disputes and claims, it is important to
know not only “what was actually done” but also “what
typically occurs in similar transactions” and “what would
a prudent person, manager, executive, business partner,
director or board of directors member customarily have
been expected to do in this situation”? This involves
conducting a scenario analysis of potential outcomes that
could reasonably be expected to occur in light of the facts
and circumstances and industry operating environments
involved. This is challenging when a disputed situation
is complex. Having experience in the business transaction
or judgment at hand, and/or familiarity with the envi-
ronment and customary and reasonable practices of the
industry involved, aids in recognizing when the “facts
don’t add up” or that “key information one would expect
to be present is missing.”

Analyses and testimony in the two example cases
pointed out that the damages claimed by the Plaintiffs
would have occurred in the absence of the alleged mis-
steps of the defendants. Therefore, the alleged defendant
missteps were not the cause of the damages claimed.

Step 5: Assess whether real damages have occurred,
and if so, evaluate liability and causation therefor

This step answers the questions that quantify losses
and damages, evaluates the cause of these losses, and
determines whether there is liability on the part of the
party or firm being challenged. When the results of the
analyses are combined with the calculations utilizing sta-
tistical and operational models, and market and pricing
assumptions, it is possible to determine estimates of the
actual financial impact of the disputed matters.

It is also necessary to evaluate the assumptions and
calculations in any damage model submitted by the
opposing party. For example, were the assumptions that
were made logical and reasonable under the business
conditions involved? Were the calculations reasonable
when compared to other relevant information? Were the
damages caused by the actions of one party or by the
actions of several parties? Were the damages caused, in
whole or in part, by external forces not under the control
of any of the parties involved?

Upon completion of Step 5, it is important to ask the
question: Was there really a loss when compared to what
would have happened or what the aggrieved party would have
experienced in other likely outcomes?

In business disputes and claims, it is important to
know not only “what was actually done” but also, “what
typically occurs in similar situations.” It is critical to be able
to answer the question, “What would a prudent person,
manager, executive, business partner or board of directors
member have been expected to do in this situation?” This is

challenging and requires extensive knowledge of busi-
ness conduct and customary and reasonable practices
and conditions in the industry involved. Without such
knowledge, one may not be aware that some “facts don’t
add up” or that “key information one would expect to be
present is missing.”

Answering business conduct and economic questions and
assessing damages requires a comprehensive set of knowledge,
skills and experience.

With enough time, research and personal effort, any
party in a disputed matter can carry out some form of
analysis using the steps outlined in this article.

A party to a dispute may choose to hire one or more
experts to analyze and opine on some or all of the issues
involved. Considerations when deciding whether to
carry out a needed analysis alone or to seek outside assis-
tance include such matters as:

1. Knowledge and skill sets needed. Business today
involves a very wide range of endeavors, transac-
tions, industries and operating conditions and regu-
latory environments.

2. Credibility and persuasiveness of a self-interested
party providing a report or testimony to a judge,
jury or others versus having this information come
from a professional third party who is an indepen-
dent expert on such matters. If it is a self-interested
party presenting the information, a judge or jury or
mediator may tend to discount some or all of the
information as “just that party’s argument to defend
their own position.”

3. Time deadlines and resources. Individuals and
groups that are experts on a given subject or in
overall business analysis and litigation support can
often produce useful information quickly, effectively
and economically. Persons who have had direct
experience in similar cases are able to quickly iden-
tify key factors that support investigation and strat-
egy for settlement negotiations or litigation in court.

The affordability of experts selected depends upon the
value they bring to the case for the cost involved. In an
ideal situation, an expert firm provides reliable upfront
estimates of the cost of its services in steps and incre-
ments, is able to do its work quickly and effectively, and
is able to uncover facts and arguments that are highly
relevant and persuasive in the dispute.

Step 6: Produce a clear, understandable and credible
report

When all the information available about the dispute
or claim has been assembled and considered, the final
step is to produce a clear and credible factual report, one
that will be readily understandable when presented to
litigants, judges, juries, and any other interested par-
ties. Such a report should be more than a mere recitation
of facts and statistics and detailed findings — rather, it
should be an explanation that fully communicates what
has happened in the disputed matter.
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In addition to format and content that may be dictated
by a legal or claims process, a good report will contain an
overall summary in layman’s language, along with exam-
ples and illustrations of key findings and explanations of
the reasons for judgments made. The index or table of
contents of a report, if well-designed, can also provide a
good “at a glance” outline of the analysis performed and
the conclusions reached.

Whatever the prescribed form or content of the report
may be, the report will be most beneficial if it is written
up in clear, direct, and readily understandable language.

Conclusion

A comprehensive and systematic analytical process is a
valuable approach in dealing with disputes, claims and
lawsuits, even when the positions of the opposing parties
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‘\lew York, New York, USA — December 21, 2013: Surrogate's
Courthouse in New York City located at Chambers Street.
Showing pedestrians and traffic.

What's in a Name?
That Which We Call
Surrogate’s Court

The Historical Origins of a Uniquely New York Term of Art
By Dennis Wiley

larly those who work or practice in the New York

State Surrogate’s Court, the term “Surrogate” is so
ingrained in our area of law that few, if any, see anything
unusual about the word. Like many busy professionals,
we simply accept things for what they are, file our papers
and conference our cases, and move on with our busi-
ness. For the uninitiated, however, “Surrogate” may seem
like an odd name for a court or a judge, particularly one
charged with the probate of Last Wills and Testaments
and all other “matters relating to estates and the affairs
of decedents . ..."”1

For many trusts and estates attorneys, particu-

Which it is, quite frankly. Google “Surrogate” or
“Surrogate’s Court” and the uniqueness of these terms
becomes readily apparent. Outside of New York State,
Surrogates are practically unheard of. Most jurisdic-
tions have “probate” judges, and “probate” or “orphan”

DEenNIs WILEY is a senior associate in the Estates, Trusts and Taxation
Department at Rivkin Radler LLP, in Uniondale, N.Y. Mr. Wiley gratefully
acknowledges the assistance of Kristen Dombroski in the research and
preparation of this article. Ms. Dombroski is a second-year law student at
the University of Buffalo Law School.
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courts. In fact, according to this author’s research, of
all the various probate systems throughout the United
States, only two states — New York and New Jersey —
have ever used the word “Surrogate,” and it appears that
only one foreign jurisdiction (the Canadian province of
Ontario) had ever formally adopted it in connection with
its own probate courts.

Perhaps even more surprising, “Surrogate” is entirely
absent from the modern vernacular of English jurispru-
dence. If the country from which we borrowed so much
of our own legal system doesn’t use the term, then why
do we? How did the word “Surrogate” become synony-
mous with probate judges? Surprisingly, the answers to
these questions pack a lot of historical punch that is
uniquely New York.

Probate in Medieval England

The origin of the term Surrogate, and how it came to
signify the trier of last wills and testaments, covers a fas-
cinating period of history, and the forces that shaped its
modern use can be traced back to the Norman conquest
of England in 1066. Primitive testamentary instruments
were already in existence throughout Anglo-Saxon Eng-
land, but after William the Conqueror’s coronation as the
new King, existing governing systems — including the
law of succession — underwent tremendous change.2 The
Crown was very suspicious of religious authorities, par-
ticularly with respect to dying persons (English historians
Sirs Frederic Pollock and Fredric Maitland remarked that
the Crown felt that “a boundary must be maintained
against ecclesiastical greed”3), and consequently directed
the removal of clergy from common court proceedings,
while also establishing the law of primogeniture, the
right of the firstborn son to inherit the family estate, for
the succession of land (but not for personal property).*
These suspicions were not entirely unfounded. The
Roman Catholic Church had long maintained a strong
interest in the afterlife and the last wills of its followers,
on the ground that “the ‘last will’ of a dead man was . . .
intimately connected with his last confession,”> providing
opportunity for some clergy to unjustly enrich them-
selves at the expense of their followers.

The Crown’s efforts to minimize the Church’s role
upon its subjects had limited effect, however. While pri-
mogeniture arguably “saved” English real estate from the
influence of local clergymen, deathbed gifts of personal
property to the Church remained common in the Middle
Ages. Gradually, over the course of the 12th and 13th
centuries, the Church, through its own judiciary (known
as the ecclesiastical courts), increasingly asserted juris-
diction over the probate of decedents’ wills,® eventually
— with the blessing of the English monarchy — becoming
the probate courts in feudal England.” Church authority
eventually pervaded the administration of all decedents’
estates, including those who died without wills, with the
local bishop often personally supervising the distribu-
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tion of estate assets to ensure that the prevailing custom
of splitting the estate into thirds was maintained. That
custom provided one share of the estate to the decedent’s
spouse, one share to his children, and the last to the
Church.8

The function of the ecclesiastical courts was more
than ministerial. Just like in modern times, wills in feudal
England had to be validated, or “proved,” in order to take
effect. This was generally done before the bishop in whose
diocese the decedent’s personal property was located,
with the archbishop retaining jurisdiction in cases where
the testator had a sizable estate in two or more dioceses.?
Bishops, however, were very busy people, so they often
delegated certain duties and responsibilities to so-called
“professionals” trained in canon (church) law, or who
were at least somewhat familiar with it.10

The Church’s firm grip over probate in England
remained largely unchallenged through the 14th century.
With the rise of the Tudor dynasty in the 1400s, and the
resulting Reformation in the 16th century, however,
attempts were made to reform the laws of succession
and to rein in the power of the ecclesiastical courts,
particularly during the rule of King Henry VIII (he of
the beheadings fame). Money, of course, was a primary
driver of such change, as the Crown became increasingly
desperate to refill its coffers (Henry VIII, unlike his father,
Henry VII, had a proclivity of finding things on which the
Crown could spend its treasure),!l and certain Church
assets —including the “business” of probate — seemed ripe
for the picking. But reform proved hard in an agrarian
society rife with special interests.12 With respect to bills
that came up for vote in Parliament seeking to clamp
down on the Church’s monopoly on probate,

[tlhe House of Lords, where the bishops and abbots

still had more votes than the lay peers, agreed to the

Bills reforming sanctuaries and abolishing mortuary

fees, which affected the lower clergy only, but when

the Probate Bill came up to the Lords the Archbishop

of Canterbury “in especial” and all the other bishops

in general, both frowned and grunted.!3

Despite vigorous opposition, the ecclesiastical courts
ultimately could not escape unscathed. Under Henry
VIII, the Church of England affirmatively split from the
Roman Catholic Church in 1533, and the Crown assumed
the role as the supreme head of the Church of England.
So, you may ask, what does all of this have to do with

the use of “Surrogate” to describe probate courts? With
its new authority, the Crown seized control of the Church
and imposed administrative regulations and restrictions
that, over many years, culminated in the promulgation
of the Canons of 1603. Adopted by the Crown as the
law of the land, subordinate only to common and stat-
ute law,14 the Canons expressly preserved the Church’s
domain over English probate and estate administration,
specifically authorizing, under Canon 127, each ecclesias-
tical judge — typically the presiding bishop — to continue



the practice of appointing a so-called “professional,” or
deputy, to keep court upon his absence. But the Canons
went one step further, and formally bestowed the title
“Surrogate” (derived from Latin, it means “substitute”)
upon such deputies.’> Thus, “Surrogates,” when prop-
erly appointed by the presiding bishop, had the power to
prove wills, among other things.

Probate in Colonial New York

During this time, “Surrogates” and ecclesiastical justice
were nonexistent in the New World. In 1624, the Dutch
settled the colony of New Amsterdam in what is now
known as New York City, and they brought with them

dictions, called “ridings,” and in each was a Court of Ses-
sions, composed of resident justices of the peace, which
handled all probate, guardianship and estate accounting
matters. Within the city of New York, the Mayor’s Court
continued to handle probate. Proofs and proceedings
were had before the court in the first instance, with the
governor — like the bishops in the English ecclesiastical
courts — retaining final say over the granting of letters to
fiduciaries.?2

In February 1685, the Duke ascended to the Crown
as King James II, and subsequently his title to New York
merged into the royal kingdom. Seeking a more formal
and structured implementation of English law upon his

The origin of the term Surrogate, and how it came to signify

the trier of last wills and testaments, can be traced back to the
Norman conquest of England in 1066.

their own laws and customs in connection with probate
and estate administration.1¢ Little changed in this regard
following the Dutch surrender to the English in 1664, at
least initially.

The colony’s new English owner, James, the Duke of
York (his brother was Charles II, the King of England),
never visited his new kingdom, as doing so was out of the
question for English royalty. (Surprisingly, it would take
almost another 300 years for the first English King to visit
the United States.) To rule his lands from afar, the Duke
decided to appoint a governor to oversee the colony, who,
like the hereditary nobleman in the “counties palatine”
governance system used in England, had autonomous
legal authority to adjudicate crimes and civil matters.1”

After the Dutch turned over the colony to him in
1664, the Duke commissioned a stalwart Royalist, Colo-
nel Richard Nicolls, as his first governor of New York.18
Among the first acts of the new governor upon arriving
in the New World was to implement its first body of laws,
known as the “Duke’s Laws.”1? These laws evolved over
time, and were revised periodically to incorporate the lat-
est principles of English common law and, of course, the
occasional written instructions received from the Duke
himself.20 With respect to decedents’ estates, the Duke’s
Laws vested probate authority in three tribunals, the
Court of Assizes (which later became the highest court
of the land at the time) and the lower Court of Sessions,
and, in New York City, a reconstituted Dutch court which
the English renamed the “Mayor’s Court.” Responsibility
for intestate estates was assigned to local justices of the
peace.?1

As the colony expanded over the next 30 years (both
in terms of land area and population), however, more for-
mal governing structures were established. The Province
of New York was divided into three administrative juris-

new royal province, James II sent a secret letter of instruc-
tion, dated May 29, 1686, to then-Governor Thomas Don-
gan, formally delegating “ecclesiastical” authority of the
province to the governor’s office, including the power to
probate wills.23

Three years later, in 1689, the newest heir to the Eng-
lish throne, King William III, further expanded the gov-
ernor’s probate authority by permitting the governor’s
commander-in-chief to also take proofs of wills.24

This expansion of executive power was quickly
affirmed by the governor’s office, and later, by the pro-
vincial legislature. Following Governor Sloughter’s death
in 1691, his successor, Lieutenant Governor Richard
Ingoldsby, began inserting a clause in all letters testa-
mentary and letters of administration, expressly stating
that the final decision to grant letters belonged solely to
the governor and not to any inferior court. In addition,
the governor’s office began annexing certificates to wills
proved before the governor’s secretary, as evidence of his
authority to do so as the governor’s delegate.2>

Approximately one year later, on November 11, 1692,
the New York provincial legislature required all wills in
the province to be proved in New York City before the
governor or his delegate. A distinct office blossomed in the
governor’s office to handle probate, called the Preroga-
tive Office, which was shortly renamed the Prerogative
Court.26 In more remote counties, the Court of Common
Pleas (one in each county) took proof and transmitted
papers to the Prerogative Court in New York City for
probate.

Remarkably, by 1700, the New York provincial probate
system had the look and feel of the English ecclesiastical
probate courts, although there was still no mention of
“Surrogates” in New York, or in any other colony in the
New World. That soon changed.
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John Bridges, LL.D.

In 1701, Edward Hyde, who also went by the more exotic
name, Viscount Cornbury, was appointed governor of
New York. A relative of her royal highness Queen Anne,
Governor Cornbury arrived in New York on May 3, 1702,
accompanied by his friend, a Cambridge-trained barris-
ter, John Bridges, LL.D.2” Not much seems to be known

to handle probate in provincial New York for the next
several decades, but its power remained more ministe-
rial than judicial, as the final disposition of any estate
matter remained with the governor and his delegate. As
the colony grew, local delegates were appointed to assist
with the administration of estates, and they eventually
assumed the title of “Surrogates.”33 These delegates were

In New York, the word “Surrogate” has been permanently

ensconced in our body of laws, by virtue of its place in
Article VI, § 12 of our state Constitution.

about Dr. Bridges, but the little that is known indicates
that by the time he arrived in the New World, he was a
highly educated and well-connected young man. His law
library was considered extensive, and its size and breadth
quickly became renowned throughout the colony.28

Dr. Bridges’s career rose quickly. A month after arriv-
ing in New York, the Queen appointed him Second Jus-
tice of the Supreme Court of Judicature and then, a month
after that, Chief Justice of New York. In September 1702 —
only four months after arriving in New York — Dr. Bridges
was appointed as the governor’s delegate in the Pre-
rogative Court, a position he held for less than a year. As
delegate, Dr. Bridges began adding the title “Surrogate”
after his signature to all probate documents,? the first,
it is believed, to do so, presumably borrowing the term
from the ecclesiastical courts of England, which, under
the Canons of 1603, had officially promulgated its use.

From New York, the use of “Surrogate” quickly spread
to New Jersey. Governor Cornbury was likely the cata-
lyst, having been appointed as the executive head of that
province on December 5, 1702. As in New York, the gover-
nor’s office proceeded to expressly reserve all New Jersey
probate matters to itself, with Governor Cornbury per-
sonally taking proofs of wills and granting letters proved
elsewhere in the province.30 The governor later commis-
sioned Thomas Revell as his New Jersey “Surrogate.”31
From that point forward, the term became imbedded in
New Jersey probate, as evidenced by, among other things,
Governor Cornbury’s terse response, by letter dated May
12, 1707, to the New Jersey Assembly’s request for the
creation of an office for probate of wills in every county
(“[Clonsidering the remoteness of Cape May County
and the County of Salem, I did appoint a Surrogate at
Burlington before whome any of the inhabitants of Either
Division might have their Wills proved . . ..”).32

With Dr. Bridges having planted the “Surrogate”
seed, the rest, as they say, is history. Dr. Bridges died on
July 6, 1704, only two years after arriving in the New
World, likely having no idea of his lasting impact upon
the New York judiciary. The Prerogative Court continued
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little more than notaries who received evidence concern-
ing the validity of a will, which was forwarded onto the
governor’s deputy’s office for final approval.

Following the creation of the state of New York in
1776, provincial governing structures and systems largely
remained in place, although they became increasingly
cumbersome for the growing populace to utilize.3* In
response, the New York State Legislature created the
Court of Probates in 1778, which replaced and assumed
the role of the Prerogatives Court, except with respect
to the appointment of the local county Surrogates. Ten
years later, the legislature created a Surrogate’s Court in
each county and, following the abolishment of the Court
of Probates in 1823, the Surrogate’s Court slowly grew in
power and responsibility, eventually evolving into courts
of record in the process.®

Notably, as the term Surrogate slowly rooted itself
into New York jurisprudence in the 18th and 19th cen-
turies, the opposite occurred in England. As the power
of the English state grew, the power of the ecclesiastical
courts (and their bishop-appointed Surrogates) dimin-
ished, until, in 1857, the courts were abolished in their
entirety, and replaced by the newly created civil Court of
Probate.36 And just like that, Surrogates were no more in
England.

Here in New York, the word “Surrogate” has been
permanently ensconced in our body of laws, by virtue of
its place in Article VI, § 12 of our state Constitution. It is
a historically rich, and uniquely New York, term of art,
with a backstory that is much more interesting than its
name may suggest. |
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CONTRACTS

BY PETER SIVIGLIA
w

art 5 of The Legal Writer, which
Pappeared in the June 2016 issue

of the NYSBA Journal, empha-
sized — quite correctly — the impor-
tance of writing unambiguous con-
tracts. Ambiguity in a contract is an
error that creates a playground for liti-
gators, while the job of transactional
attorneys, those who write contracts,
is to place commercial litigators on the
endangered species list.

The article provides many valu-
able techniques to avoid creating those
playgrounds. This article complements
the June article, offering a perhaps
unique perspective on the contract
and a few observations and additional
techniques learned in a lifetime of con-
tract preparation.

A. What Is a Contract?

Initially, it is essential to appreciate
what is a contract: A contract is simply
a set of instructions. It is no different
from the plans and specifications to
construct a bridge or a computer pro-
gram to operate a system. If there are
errors in those plans or specifications
or in the computer program, the bridge
might collapse or the system might
crash. Likewise, ambiguities or errors
in a contract are combat zones for
litigators, jeopardizing the transaction,
with clients paying the battle costs.

B. The Prime Directive

So, realizing that a contract is no more
than a set of instructions, the prime
directive in contract preparation is
accuracy stated as simply as possible.
“Clarity” is not part of the prime direc-
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Effective Contract Drafting —

Part 5.1

tive because an instruction can be clear

but it can also be wrong. For example:

¢ “Excuse me, can you tell me where
the ladies’ room is?”

e “Sure. Straight down this hall, first
door on your right.”

Clear? Yes. But wunfortunately
wrong, for the first door on the right is
the men’s room. Accuracy and simplic-
ity are, therefore, the goals; in combi-
nation, they will produce clarity.

C. The Writer's Disease and the
Antidotes

The condition that afflicts all writers
is that they will read the words that
they write to mean what they intend
the words to say rather than what the
words actually say. Baseball Hall of
Famer Ted Williams, perhaps the great-
est hitter in baseball, said: “I think
without question the hardest single
thing to do in sport is to hit a baseball.”
Well, on a comparable note, I think in
writing the hardest single thing to do
is to write a sentence that has the same
meaning to the writer and to everyone
else who reads it.

There are two prescriptions to treat
the affliction, and my wife, who teach-
es expository writing, prescribes both.

The first is to read the document
aloud. Reading the words aloud
requires a focus that often reveals flaws
that otherwise hide in silence.

The second is to set the document
aside for a period after completing and
vetting the initial draft — preferably for
at least a day — and then to examine
it. By distancing themselves from the
draft, writers will examine the draft

with greater objectivity — that is, more
critically; and that objectivity will aid
in detecting flaws in the drafting.

As an example: Being a compulsive
nerd, I write the yearly supplements for
Commercial Agreements years in advance
of their publication. Periodically, and
in the year of publication, I review
the supplements. Invariably, with each
reading, I will make corrections. And
sometimes — horrible to admit — I will
come across a passage and say: “How
could I have written that 1’

D. A Frequent Flaw
One of the most common errors in writ-
ing is the misplacement of modifiers.
Here’s an example of such a disaster.
An employee was entitled to cer-
tain payments “on termination of her
employment by the Company.” The
employee quit her employment and
moved, claiming the payments. She
read “by the Company” as modifying
“employment.” The Company, on the
other hand, argued that the preposi-
tional phrase modified “termination,”
and since the employee left volun-
tarily, she was not entitled to the pay-
ments. Grammatically, the employee
had the better argument. An adjectival
prepositional phrase generally modi-
fies the noun to which it is closer. But
the issue is not free from doubt. From
the employee’s point of view, the lan-
guage should have read “on termi-
nation of her employment with the
Company.” From the Company’s point
of view, the language should have read
“on termination by the Company of her
employment.”



Nitpicking? Perhaps. But one case
and one party’s money turned on this
issue.

Sometimes the misplacement can
be humorous (or perhaps even insult-
ing), as in the following letter.

Dear Bill,

As you do not wish to exercise
your options at this time, I am
returning your check and the
notice of exercise. I just don’t feel
real comfortable sitting on a check
from anyone of this size.

Another example? Note the literal
difference in meaning between the
following two sentences, though the
writer’s intent in the first is clearly the
statement made in the second:

Never include a provision in a
contract that you do not under-
stand.

Vs.

Never include in a contract a pro-
vision that you do not understand.

Reading the document aloud, and
reading it after setting it aside for a while,
should reveal errors like these.

E. The Passive Voice

“Don’t use the passive voice” is one
statement in the June article with which
I disagree. In the contract, the passive
voice has a special place and can play
a useful role. To make the argument,
though, we must first understand the
difference between the active and pas-
sive voices.

In the active voice, the subject of the
sentence performs the action: John ate
the frog.

In the passive voice, the subject of
the sentence is the object of the action:
The frog was eaten by John.

The passive voice is appropriate
and should be used when the result of
the action is the essence of the message
and the cause of the action is either
unknown or unimportant or when the
writer wishes to be vague.

So, in the contract, where loop-
holes are the enemy and the force of
the statement is irrelevant, the passive
voice is sometimes the shorter and
safer route to comprehensiveness. For

example: If you damage the equip-
ment, you will repair it.

But someone else might damage the
equipment. Therefore: If you or any-
one else damages the equipment, . . . .

Still, lightning or falling rocks or an
avalanche might damage the equip-
ment. Thus: If you or anyone else or
anything damages the equipment, . . . .

Yet, what if the equipment is parked
on a hill and the brake slips, and the
equipment rolls down the hill into a
mud pond fouling all of its parts? The
last version should cover the situa-
tion, but I would not want to argue
the point. So: If you or anyone else or
anything damages the equipment or
the equipment becomes damaged in
any other manner, . . . .

Or, more simply, use the passive
voice when the result of the action is
the essence of the message and how it
occurs is immaterial: If the equipment
is damaged, regardless of the cause, . . . .

Another example? The passive
voice is sometimes the better choice in
default clauses:

If a petition is filed by or against
you in a bankruptcy or other insol-
vency proceeding and, if against
you, it is not dismissed within 30
days, . ...

VS.

If you file a petition in a bankrupt-
cy or other insolvency proceeding
or if anyone files a petition against
you in any such proceeding and
the court does not dismiss it within
30 days, . . . .

[This portion of the article was
brought to you by the Passive Voice Anti-
Defamation League.]!

F. Two Metaphors
The purpose of the first metaphor is to
stimulate good writing: Your writing is
your mind walking naked across the page.
As an added incentive, the disci-
pline and the critical and analytical
functions required to write well are
exercises that will improve your mind.
The purpose of the second meta-
phor is to produce good writing: What
the wheel is to the world of mechanics,
grammar is to the world of writing.

A proper knowledge of grammar,
which deals with sentence structure,
is essential to creating unambigu-
ous, error-free contracts. Misplaced
modifiers and unclear antecedents,
such as those highlighted in item D
above, are dishes on which litigators
dine. Even improper punctuation can
serve as a main course. For example,
below is a termination clause from
a contract between a cable company
and a telephone company. Though
the entire clause is poorly written,
only the second comma in the clause
was at issue.

This agreement shall be effective
from the date it is made and shall
continue in force for a period of
five (5) years from the date it is
made, and thereafter for succes-
sive five (5) year terms, unless and
until terminated on one year prior
notice in writing by either party.

The cable company argued that the
contract should remain in effect for at
least five years. The telephone company
argued that because of the placement of
the second comma, either party could
terminate the contract at any time on
one year’s written notice to the other.
The commission that decided the issue
ruled in favor of the telephone com-
pany, stating, with grammatical cor-
rectness, that the second comma should
have been omitted for the contract to
have a minimum life of five years. That
comma allowed the telephone com-
pany to terminate the contract during
the initial five-year period, resulting in
a savings to the telephone company of
more than $2 million.

G. Two Essential Tools

The two tools that every writer should
have immediately available when
writing are a good dictionary and a
good grammar book. Modesty pre-
cludes me from suggesting two other
books that the contract writer should
at all times have available.

H. Conclusion

Contracts are the highways of com-
merce. Let’s not create potholes. l

1. See § 5:7 of Siviglia, Writing Contracts, a
Distinct Discipline, Carolina Academic Press.
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UBE-Shopping: An
Unintended Consequence
of Portability?

By Suzanne Darrow-Kleinhaus

Introduction
reparing for the Uniform Bar Examination (UBE)
Pmay require more than just learning the law; it also
means learning in which jurisdiction you should
take it. While there is not much that is new about the
UBE’s individual components — the Multistate Essay
Examination (MEE), the Multistate Performance Test
(MPT) and the Multistate Bar Examination (MBE)! — what
is new is that where you take the UBE may make the
difference between passing and failing. This is possible
because of the convergence of bar exam test practices of
“portability,” “relative grading,” and “scaling” of scores.
By adopting the UBE, jurisdictions agree to weight
the MEE at 30%, the MPT at 20%, and the MBE at 50% in
determining an examinee’s score. As a result, the UBE, as
currently administered,
¢ leads to the situation where the same skill level
could result in different UBE scores depending on
where the candidate takes the exam;
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e fails to ensure that the scores used to grant licensure
in a UBE jurisdiction are sufficiently reliable for
high-stakes testing when it is possible to achieve dif-
ferent outcomes on the same test by the same candi-
date if taken in different UBE jurisdictions;

e results in a “portable” score but not an “accurate”
one because the written score — 50% of the total —
depends on the strength of the applicant pool in the
jurisdiction where the candidate wrote the exam;

e presents a candidate with the opportunity to “UBE
shop” and “game the system” by taking the UBE in
a jurisdiction where the same essay and MPT per-
formance would result in a higher score and then
transferring that inflated score for admission in a
“harder” jurisdiction; and

¢ makes it possible for a candidate to file a discrimi-
nation lawsuit challenging his or her UBE results.



The Possibility That One Can “Game the Test”

Makes a UBE Score Inherently Unreliable

The National Conference of Bar Examiners (NCBE), the
entity that produces the MEE, MPT, MBE, and MPRE
components of the bar exam, claims that the UBE pro-
vides more consistency in bar admission requirements
than non-UBE jurisdictions and is, therefore, more reli-
able. NCBE points to the UBE’s equal weighting of
components and uniform scoring as opposed to differ-
ences among non-UBE jurisdictions in their grading and
scoring.2 NCBE further claims that the UBE provides the
consistency essential for comparisons between jurisdic-
tions of examinees’ competency because all UBE examin-
ees “will be taking exactly the same exam and receiving
scores that will have the same meaning across the coun-
try.”3 Scores have the same meaning because the UBE is
“uniformly administered, graded, and scored”* by the
jurisdictions that adopt it. Consequently, although UBE
jurisdictions may set differing cut scores for admission,
what remains “consistent” is the assurance that a UBE
score represents an examinee’s fitness for the practice of
law within the UBE roster of jurisdictions.

The question, however, is whether the scoring process
followed by UBE jurisdictions achieves this level of reli-
ability. An example shows why “uniform” scores may
not “have the same meaning” and therefore may not be
sufficiently reliable for high-stakes testing.

Let’s begin with the mean MBE scores from the July
2015 bar exam.> The following are those scores that are
available from jurisdictions that publish their state’s
mean MBE score, although not the standard deviation
(“s.d.”):

July 2015 MBE Mean for Selected Jurisdictions®

Jurisdiction MBE Mean
California 142.4
Pennsylvania 142.2
Georgia 140.2
National 139.9
Tennessee 139.8

The largest difference in mean MBE score among these
jurisdictions is 2.6.

Now consider NCBE's published national mean MBE
scores in 2014, as well as their standard deviation:

2014 National Mean and
Standard Deviation of MBE SCORES’

MBE
Date Nat. Mean s.d.
]uly 2014 141.5 16.0
Feb. 2014 138.0 15.3

NCBE claims that its standardization process of equat-
ing makes it so that an MBE score of 140 in July has
the same meaning as a 140 in February; the difference
in mean from July to February is because the February
candidates are weaker.8 A July candidate who is rela-
tively weak on the MBE but better on the written would
do better by taking the bar exam in February, when his
or her essay score would be even higher because of the
comparative grading.

By this logic, then, the candidates in July 2015 in Ten-
nessee (mean MBE score of 139.8) are weaker than the
candidates in California (mean MBE score 142.2). But
the UBE scales a written score to the candidates in the
jurisdiction where the UBE was taken. So because of the
way the UBE is scaled, that same July candidate in a UBE
jurisdiction could now achieve a similar result by picking
a jurisdiction more like the February national pool where
the mean MBE score is 138 and simply transferring that
score to her own preferred jurisdiction (forum shopping,
rather than deferring until February). But to do that, she
would have to choose wisely so that her written perfor-
mance is comparatively higher enough, and we don’t
have the information to make that choice.?

Consider an example:

Written scaled = (candidate written score s.d.) (state-
wide MBE s.d.) + (statewide mean MBE score)

Suppose our candidate scores 124 on the MBE: she
would need 156 on the written to total 280, the UBE
passing score in that jurisdiction. In her home jurisdic-
tion (like the July national mean), the MBE mean is
141.5 and the s.d. is 16, so she would need to be 0.91
s.d. above the mean in her written performance (82nd
percentile).

But now choose a jurisdiction where the pool looks
more like a February pool, with a mean of 138 and s.d.
of 15.3. Now she would need to be 1.2 s.d. above the
mean (89th percentile in that weaker jurisdiction) to
reach a 280.

It seems likely that our candidate’s strong written
performance in her jurisdiction would rank her even
higher in a weaker jurisdiction, so it would work to
forum shop, but once again, we do not have the neces-
sary statistics to test the hypothesis. Testing requires
knowing the MBE mean and the standard deviation
from that mean for that jurisdiction because the essays
and performance test raw scores are scaled using that
number.

Nonetheless, it can be inferred that achieving a dif-
ferent numerical score for the exact same performance
is possible depending on where the candidate wrote the
exam because of “relative grading.” Relative grading
or “rank-ordering” occurs when graders make grading
distinctions among papers where the “top grade does not
necessarily indicate an excellent paper; it just indicates a
paper that is better than the other papers.”10 For the UBE,
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this means that the examinee’s written portion — the MEE
and MPT - is scored “relative” to the other examinees’
answers in that jurisdiction. These “ranked” scores are
then scaled to the MBE.11

Returning to our example, if we apply this process to
scoring our candidate’s written bar exam components,
she can “appear” better and therefore be “ranked” higher
when in the company of one group as opposed to anoth-
er. NCBE has acknowledged this situation: it has been shown
that “an essay of average proficiency will be graded lower if
it appears in a pool of excellent essays than if it appears in a
pool of poor essays. Context matters.”12 Finally, when this
“ranked” score is then scaled to the MBE score for that
group, she may end up with a higher UBE score than she
would otherwise receive. Thus, while the score is “por-
table,” it is not accurate because the written score — 50% of
the total — depends on the strength of the applicant pool
in the jurisdiction where she wrote the exam.

The size of the applicant pool would also play a role,
especially if that affects the standard deviation of the
MBE distribution in that jurisdiction.3 This requires
understanding how essay scores are scaled to the MBE.
According to Dr. Susan Case, former director of testing
for the National Conference of Bar Examiners, scaling the
essays to the MBE is essential to ensure that scores have a
consistent meaning over time.!4 Essentially, essay graders
engage in relative grading so that the top performers in a
group get the same top scores as those in a prior group,
regardless of whether the pool is less competent than a
prior pool.

With the UBE, however, essays are not scaled to a
national distribution that has been scaled across time, but
are instead scaled to that jurisdiction’s MBE distribution
by forcing them to have the mean and standard devia-
tion as that of the MBE distribution for that jurisdiction.
In other words, the same skill level on the essays and
MPT would get a different score in different jurisdictions,
depending not only on the relative written skill of the
jurisdiction’s candidates, but also the relative MBE skill.
This can have a significant impact on individual scores,
especially in smaller jurisdictions.

Using the NCBE’s method of scaling,5 let’s see what
would happen with a hypothetical candidate. Let’s
assume we have a candidate who scores 125 on the MBE
when the national mean is 140 and the standard deviation
is 15 (so this candidate is 1 s.d. below the national mean
because the MBE is her relative weakness). However, our
candidate is good at essays and the MPT so her written
score is 1 s.d. above the mean for her jurisdiction. Accord-
ing to the methodology that NCBE uses in scaling MBE
scores, our candidate’s essay score will be computed to
be 140 + 15 = 155 because the jurisdiction’s MBE mean
is 140 and its s.d. is 15. That would give our candidate a
total UBE score of 155 + 125 = 280, which is high enough
for admittance in several jurisdictions, including New
Mexico, Idaho, Washington and New York.16
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Now let’s consider what happens if the jurisdiction’s
MBE mean is down at 135, with a standard deviation still
at 15. If our candidate

scores 1 s.d. above the mean on the written, then
her written score will be standardized to 135 + 15 =
150. That means that her total UBE score would be
150 + 125 = 275. She would no longer be eligible in
Idaho (where the minimum required is 280) simply
because of the slightly lower mean but same variance
in MBE scores in her jurisdiction. Her skill level did
not change: that of the pool of candidates did. Is this
what we want to mean when we tout the “portability”
of the UBE?17

Now consider that the jurisdiction’s MBE mean is at
14018 but the standard deviation is not as large — make it
12 rather than 15. The MBE score is still 125 but now our
candidate’s written score that is 1 s.d. above the mean in
her jurisdiction gets scaled to 140 + 12 = 152. Her total
score on the UBE is then 152 + 125 = 277 and again she
would not be able to transport that score to Idaho for
admission.

But those are pretty simplistic examples. If our candi-
date is really that good at the written component (in the
84th percentile in her jurisdiction if she is 1 s.d. above the
mean) and she chooses a jurisdiction where the applicant
pool is, for whatever reason, weaker in written perfor-
mance, then her performance will be more than 1 s.d.
higher in that jurisdiction. It can get a bit complicated to
estimate this, but just say that the MBE mean is down at
135 as in the second example, and relative to the weaker
pool her written score winds up being 2.5 s.d. above the
mean. Then her written score would scale to 135 + 22.5 =
157.5 and that elevates her total UBE score to 125 + 157.5
= 282.5. This would give her entry into just about any
UBE jurisdiction.1?

It would seem likely that with smaller sample sizes, it
would be more likely to see variations from the normal
distribution. However, it is not possible to determine how
seriously that would distort the standardization because
so little information about the national sample and the
individual jurisdictions is available. Nonetheless, it is
possible to see that the more you “work the numbers”
the way the NCBE does,?0 the more you see that the same
skill level could result in different UBE scores, depending
on where the candidate takes the exam and what that
jurisdiction’s applicant pool does on that particular exam,
in terms of both skill level and also the range or spread
of scores.

“UBE Shopping” May Make a UBE Score “Fair” for
the Examinee

“Forum shopping,” however, may level the playing field
for the individual in a way that the current scoring and
weighting of the bar exam components does not. While
relative grading may make a UBE score “unreliable” as to
the “receiving” jurisdiction, it may make the UBE “fair”



to the individual. By having a choice among UBE juris-
dictions as to where to take the exam, an examinee who
performs better on the written component can compen-
sate for a weaker MBE score by having that written score
ranked and scaled in a “weaker” jurisdiction.

On the other hand, how “fair” is it to the other exam-
inees in the UBE jurisdiction to which the score is trans-
ported? While essay grading by rank-ordering is con-
sidered a “grading fundamental”2! and practiced within
non-UBE jurisdictions as well as UBE jurisdictions, it has
different implications in a UBE setting. Even assuming
that, in both a non-UBE jurisdiction and a UBE jurisdic-
tion, an examinee’s raw scores on the written portion
are added up and scaled to the MBE mean and standard
deviation for that jurisdiction, the difference is that the
non-UBE earned score remains in that jurisdiction. It is
not transferred for admission to practice law in another

and performance tests as well as multiple choice ques-
tions, as does the UBE.24 According to Dr. Johnson:

when the correlation between multiple choice and a
different format item is relatively low, significant differ-
ences in accuracy of equating are seen between men and
women, and the use of multiple choice items as anchors
is of questionable efficacy (Kim & Walker, 2011), pre-
sumably because the two formats are not measuring
the same underlying ability. Susan Case . . . reported
the correlation between MBE and MPT to be down
at .38, which may be the cause for concern in many
jurisdictions. Very large sample sizes do not cure the
problem.25

However, whenever NCBE is questioned about the
“reliability, validity, integrity, and fairness of the test
and the processes by which it is created and scored,”26 it
appears to have but one answer: trust us because we ran

The size of the applicant pool would also play a role,

especially if that affects the standard deviation of the

MBE distribution in that jurisdiction.

jurisdiction where a completely different group of candi-
dates sat for the bar exam. The examinee with the “por-
table score” was not “ranked” against these examinees to
achieve his or her score.

NCBE Claims That the UBE’s Consistency Will
Make the Bar Admission Process More Comprehen-
sible to the Public
NCBE’s claim that the UBE’s consistency will make the
bar admission process more understandable to the public
is insupportable when much of that process remains hid-
den from public scrutiny. NCBE is not making the bar
admission process more comprehensible to the public
when it speaks in hypotheticals, even as it purports to
“unlock” the mysteries of scaling essay scores to the MBE.

While NCBE releases the national MBE mean following
each administration of the bar exam and some jurisdic-
tions release their individual MBE mean, there is a general
absence of information regarding the mean and standard
deviation for the MBE and the written component used to
determine bar scores in jurisdictions. Without this informa-
tion, there is no way to replicate, and therefore validate, the
“equating process” followed by NCBE and jurisdictions in
arriving at examinee scores. Nor is there any way to assess
the “validity and reliability of using only multiple choice
items as anchors to equate forms of a mixed-format test.”22
Recent studies in this area indicate a cause for concern as
to whether NCBE’s equating method works equivalently
for different subpopulations.23

Equally concerning is the validity and adequacy of
using only multiple choice items as anchors to equate
forms of a mixed-format test — one that consists of essays

the tests and we say that they are reliable. When NCBE
informs the public that its test instruments are valid and
reliable, we have only its word for it because NCBE does
not share how it verifies its own questions — just that it
does.?

And it’s not like NCBE has not been asked. In
response to the legal academy’s questioning of the MBE
in light of the decline in the mean score for the July 2014
administration of the Multistate Bar Examination, Erica
Moeser, president of the National Conference of Bar
Examiners, wrote that “we are confident of the correct-
ness of the scores as reported. Because of the importance
of getting things right, we engaged in more replications
of our equating procedure internally — and indeed, more
review of our procedures for selecting test items — than
usual. Had we detected error, we would have reported
and acted upon it. We found no error.”28

Scoring Issues With UBE's “Portability” May Make
Admissions Committees Vulnerable to Legal Claims
There is a difference between an exam score earned by
an examinee in an individual jurisdiction scoring its own
written exam and an exam score earned in one jurisdic-
tion that is “transported” to another. Even if the UBE
is uniformly administered, graded, and scored by the
jurisdictions that adopt it, we have seen how it is possible
that a 280 score in one jurisdiction is not the same as a 280
score in another.

Let’s consider our hypothetical candidate once again.
Suppose she takes the bar exam in one UBE jurisdiction
and scores a 278. She understands how close she is to the
magic 280 that would allow her admittance to Idaho, and
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she understands that the scaling seems weird. Could she
not file a discrimination suit, based on NCBE'’s scoring
practices?” and seek discovery to force release of informa-
tion about the mean and standard deviation for the MBE
and the written score in each of the two jurisdictions?
How long will it be before a disappointed examinee chal-
lenges the portability of a UBE score?

Now that we know the UBE can result in a different
numerical score for the exact same performance depend-
ing on where the examinee wrote the test, what we decide
to do next is critical. Of course, we can ignore what we
know and allow bar candidates to “UBE shop.” Or we
can insist that a “uniform score” be truly uniform. The

2. See National Conference of Bar Examiners and American Bar Association
Section of Legal Education and Admissions to the Bar, Comprehensive Guide
to Bar Admission Requirements 40 (2016), (Chart 9: Grading and Scoring.
While the UBE weights the MBE at 50% and the written portion, MEE and
MPT, at 50%, Chart 9 shows the range about jurisdictions: MBE weights range
from 33 to 50%, the MEE and/or local essay exam from 25 to 60%, and the
MPT or local performance test from 8.7 to 26%.) www.ncbex.org/pubs/bar-
admissions-guide/2016/index.html#p=1.

3. Susan M. Case, The Testing Column, The Uniform Bar Examination:

What's In It for Me? The Bar Examiner, Feb. 2010, at 50, 52 (Case, What's In

It For Me?), http://www.ncbex.org/assets/media_files/Bar-Examiner/
articles/2010/790110_TestingColumn.pdf. See also UBE Score Portability,
National Conference of Bar Examiners, www.ncbex.org/exams/ube/score-
portability /. NCBE advises jurisdictions that because every UBE jurisdiction
uses the same essay questions, the same performance tasks, and the same
grading guidelines, as long as the candidate sits for all portions of the UBE
in the same UBE jurisdiction and in the same administration, a portable UBE

“Forum shopping,” however, may level the playing field

for the individual in a way that the current scoring and
weighting of the bar exam components does not.

“only way for the UBE to be truly portable is to get every
jurisdiction to agree to use and pay a centralized scoring
service to grade it and standardize it based wholly on
a national distribution. That scoring service would, of
course, be NCBE.”30

Before we proceed down that road, however, we
need to ask the following questions. They are important,
but the answers are even more important because they
determine the future of legal education and access to the
profession.

* Over what aspects of the licensing process do we
want “centralized control?”

* Do we want a “central collection point” for all
bar exam data for all bar candidates as NCBE has
offered to become?3! Is NCBE the right entity for
this purpose? If so, what oversight shall there be
and by whom?

¢ Is the next step a national law license?

Finally, the very question of whether the UBE achieves
its primary purpose of assessing whether a candidate is
competent to practice law is in doubt. As presently con-
ceived and administered, the UBE cannot be a measure
of a candidate’s “minimum competency” if the same
person can be found “competent” to practice law in one
UBE jurisdiction and “incompetent” in another when it
is the same person with the same skill level writing the
same exam. [ |

1. UBE: Uniform Bar Examination, National Conference of Bar Examiners,
www.ncbex.org/exams/ube/. The National Conference of Bar Examiners
(NCBE) develops and sells these three test instruments to jurisdictions. The
MBE is a multiple-choice exam with 200 questions testing examinees’ knowl-
edge of Civil Procedure, Constitutional Law, Contracts and UCC Article 2,
Criminal Law and Procedure, Evidence, Real Property, and Torts. The MEE
includes essay questions covering these MBE subjects and five additional
areas. The MPT consists of two performance tasks where examinees complete
“lawyerly” assignments using the material from the provided Law Library
and Client File.
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score is earned that can then be transferred to other states that have joined the
UBE network.

4. Jurisdictions That Have Adopted the UBE, National Conference of Bar
Examiners, www.ncbex.org/exams/ube/.

5. Email from Nancy E. Johnson to Suzanne Darrow-Kleinhaus, Professor of
Law and Director of Academic Development and Bar Programs, Touro Law
Center (Feb. 15, 2016, 2:49 p.m. EST) (on file with author).

6. The information in the table entitled July 2015 MBE Mean for Selected
Jurisdictions was collected from multiple websites. See Derek T. Muller, Cali-
fornia Bar Exam Takers Are Far More Able Than Others Nationwide But Fail at
Much Higher Rates, Excess of Democracy, http:/ /excessofdemocracy.com/
blog/2015/11/ california-bar-exam-takers-are-far-more-able-than-others-na-
tionwide-but-fail-at-much-higher-rates (California Mean of 142.4); July 2015
Pennsylvania Bar Examination Statistics, Pennsylvania Board of Law Exam-
iners, www.pabarexam.org/pdf/statistics /july /j2015.pdf (Pennsylvania
Mean of 142.4); Georgia Bar Examination Statistics, Supreme Court of Georgia
Office of Bar Admissions, https://www.gabaradmissions.org/georgia-bar-
examination-statistics#0715 (Georgia Mean of 140.2); National Conference
of Bar Examiners, 2015 Statistics, The Bar Examiner, Mar. 2016, at 14, 44
(Table entitled: 2015 MPRE National Summary Statistics Based on Scaled
Scores) www.ncbex.org/pdfviewer /?file=%2Fassets%2Fmedia_files%2FBar-
Examiner%?2Fissues%2FBE-March2016-Abridged.pdf; Statistics of the Ten-
nessee Bar Exa