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A Message from the Section Chair

Dear Section Members:

It’s once again my plea-
sure to bring you up to date on
the activities of our Section.

To begin, we have been
working on two special
projects over the past several
months. The first has to do
with NYSBA Communities,
which are closed internet
discussion and information
sharing sites. They replace
email listserves and offer additional features, such as a
document library, member directory, and personalized
profiles.

As a first step we have set up the Senior Lawyers Ex-
ecutive Committee Community, and detailed instructions
explaining how to access and use the Community have
been prepared by our Technology Committee working
with NYSBA staff (Stephanie Bugos, our Section’s Liai-
son, and Brandon J. Vogel). The instructions have been
distributed to the Executive Committee members to test
for any open issues, problems, etc. Once this is completed
the instructions will be provided to our Section’s mem-
bers, and we will roll out a Section-wide Community so
that we can all experience the many benefits which the
Community offers.

The second project was proposed by Fern Schair,
Chair of our Pro Bono Committee, and is the establish-
ment of a Pro Bono Award intended to recognize out-
standing pro bono work performed by a member of our
Section and to promote the goal of increasing access to
justice. The Pro Bono Committee members are in the
process of working out the details, with the hope that we
may be able to present the first award during the 2017
Annual Meeting. Stay tuned for further information but,
in the meantime, give some thought to whether there is a
Section member you would like to nominate.

Our 2016 Annual Meeting program, “Real Property
Law: An Update and Primer,” was well attended and
well received. Marie Flavin, Esq., who presented on the
topic “Basics of Section 1031 Exchanges,” has contributed

an article, The Reverse Exchange, for this issue of The Senior
Lawyer. Future articles on other aspects of 1031 exchanges
are planned.

Rosemary C. Byrne, Vice-Chair of our Section, has
dedicated her On Seniority column this issue to “The Pow-
er and Joy of Reminiscing” and follows up with an article
on the most memorable “legal first” of Anthony R. Paler-
mo, Co-Chair of our Law Practice Continuity Committee:
Remembering a Cold War Spy Trial, Tony Palermo and U.S. v.
Rudolf Abel. The Abel trial and the subsequent exchange of
Abel for American pilot Francis Gary Powers is the subject
of Steven Spielberg’s Academy Award nominated film,
The Bridge of Spies. Whether or not you have seen the film,
I think that you will find this article both interesting and
entertaining.

Among the other articles in this issue is The Senior
Lawyer in Transition: Tips and Considerations for the Job
Search by Julie Anna Alvarez, Director of Alumni Career
Services at Benjamin N. Cardozo School of Law. This
article is the result of a request from one of our Section
members for information/advice on a transition scenario
which some of our members may face. Other articles in
this issue cover subjects as diverse as Medicaid crisis
planning, liability of a lender for injury at the mortgaged
premises, and ethical considerations for the retiring attor-
ney. If there is a subject you would like addressed in one
of the issues of The Senior Lawyer, please let us know and
we will do our best to deliver.

It bears repeating that, in all of our activities, our Sec-
tion is committed to achieving diversity. To that end [ am
inviting, and encouraging, all Section members to par-
ticipate in the work of our Section by, for example, join-
ing one or more of our committees, submitting an article
for consideration for publication in The Senior Lawyer, or
participating in the creation of one of our CLE programs.
Make plans today to share your particular talents and
experience with your Section colleagues.

I hope that you enjoy this issue of The Senior Lawyer,
and I look forward to seeing you at our Fall CLE program,
which is being held this year in Westchester County.

Carole A. Burns
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ON SENIORITY
By Rosemary C. Byrne

The Power and Joy of Reminiscing

“Sometimes you will never know the value of a moment until it becomes a memory.”

It is said that anyone old
enough to have a memory
enjoys reminiscing. We have all
heard children use “remember
when” to recall family vaca-
tions, sports triumphs and
other special times. For those
of us “of an age” reminiscing
can be even sweeter. There is so
much more to remember!

Seniority is a perfect time
to recollect and reminisce and
“On Seniority” is an ideal
forum in which to highlight the value and joy of those
activities. Mental health professionals and geriatricians
suggest that reminiscence plays an important role in
successful aging. These experts agree that learning of
our heritage and recalling and sharing our personal and
professional memories—often called “story telling”—can
enhance family and business relationships and help foster
and safeguard our own sense of identity and self-esteem.

Have you considered using some of your time in
seniority to study genealogy or to explore and learn more
about your heritage? Many of my senior friends and
colleagues (and coaching clients) are spending enjoyable
and enriching hours researching their lineage and family
history. For some this activity, which began as an inter-
esting educational challenge or intellectual exercise (like
solving a mystery) merely to satisfy their curiosity, has
now become a new hobby. Friends of mine (a couple), for
example, began their inquiry because they were intrigued
by the somewhat amusing Ancestry.com TV ad. You may
have seen it. The spokesman (in full traditional German
garb) relates that he always thought he was German but
then had his DNA tested (by Ancestry) and discovered
he was actually Scottish and Irish and has “traded his
lederhosen for a kilt!” My friends had their DNA tested,
found some interesting results and are now delving more
deeply into finding their ancestors and making the pur-
suit a part of their future travel plans.

Others search for old photos or family documents,
or track down long-lost relatives (making use of social
media), or journey to the foreign places from which their
ancestors emigrated (often finding or reconnecting with
other branches of their family). They take time to convey
what they have learned to their children, grandchildren
and other family members. To preserve and protect their
heritage and their personal and family history they share

—Dr. Seuss

stories and discuss the meaning and importance of their
family and cultural traditions. This process of storytelling
and reminiscing clearly helps to strengthen family bonds
and to recognize and build connections between genera-
tions and the past and the present.

Sharing memories and reminiscing with colleagues
and friends (new or of long-standing) also helps us find
points of connection we can use to develop and maintain
personal and professional relationships—an essential
component of a successful seniority. It puts us on com-
mon ground—in shared space. Consider, for example,
how shared memories of that fateful day in Dallas in 1963
when John Kennedy was assassinated or of planes hitting
the Twin Towers on September 11th almost instantly unite
us and give us a common bond.

I have found that the relative importance of the recol-
lection often matters less than the fact that it is uniquely
shared with others. Bonds can be created by recollections
of any shared experience—from the demise of beloved en-
tertainment icons or natural disasters such as Superstorm
Sandy to joyous events such as Neil Armstrong’s first
steps on the moon, the success of favorite sports teams, a
great vacation, where you went to high school or college,
or the birth of a first child or grandchild. Each can create a
bond which enhances a relationship.

Recalling our past accomplishments and experienc-
es—and sharing them—can also help to enhance our own
sense of identity and self-efficacy. Memories give shape
to our past—where we were and where we are now—and
can assist in confronting current challenges. Looking
back at the highs and lows of our lives and careers gives
us insights helpful in “looking forward.” Indeed, look-
ing backward often paves the way to looking forward. It
reminds us of our strengths and capabilities and the attri-
butes gained through a lifetime of working, caring, coping
and achieving.!

For lawyers, reminiscing frequently involves telling
stories of our “legal firsts.” These stories can be teaching
moments, making us smile as we recall who we were then
and who we’ve since become—what we’ve learned or
how we’ve progressed. Ofttimes those reminiscences can
be sweet memories of career highlights; other times they
can be bittersweet recollections of “the one that got away.”
Yet, at this point in our lives, it actually matters little
whether our “firsts” had good or bad results. Regardless
of the outcome, they provide important life lessons for us
to use and pass on to others.
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For this “On Seniority” column, I've included one of
my memorable “legal firsts” and asked two colleagues
to share recollections of theirs. I hope you will enjoy
them and let them serve as a springboard to your own
reminiscing.

Remembering Legal Firsts

One “first” that has special meaning for me began
when I was a student clerk in the SDNY. Just after I start-
ed I was asked to work on a habeas petition from a state
court proceeding and appeal. I diligently and thoroughly
researched the issues and wrote a memo suggesting
that there were grounds to grant the petition. Little did I
realize at the time that granting such petitions was fairly
atypical. Despite my memo (or perhaps because of it), I
was fortunate to be offered a post-graduate clerkship in
the same chambers and when I returned the matter was
still on the Court’s docket. To make the long story short—
after much research, oral argument and discussion (going
as far back as Blackstone and early English common
law) the Judge granted the petition. The Second Circuit
affirmed, albeit on different grounds, and I celebrated
the success of my efforts and contribution. The celebra-
tion was a bit premature, however, because the Supreme
Court agreed to hear the appeal, and yes, reversed (6-3)
in Smith v. Phillips, 455 U.S. 209 (1982).

I am still reminded that I have the “distinction” of be-
ing the law clerk who worked on the only case in which
my Judge was reversed by SCOTUS. The case was memo-
rable for both of us and we still recall it when we meet.
Our memories of it have become part of the special bond
between us. Moreover, I continue to take some consola-
tion from the fact that the dissent was written by Justice
Thurgood Marshall, relying heavily on the reasoning of
the District Court!

A friend and mentor of mine, now a seasoned and
distinguished trial lawyer and appellate advocate, had a
similar early career story of having defeat snatched from
victory. He recalls having argued his first case in the Ap-
pellate Division, First Department, about 22 years after
joining his firm. The joy of his 3-2 victory was short-lived.
Leave to appeal was granted and in the first of his many
career arguments in the N.Y. Court of Appeals he lost 6-0.
To his chagrin the case has ever after been cited in the
casebooks and innumerable decisions as establishing the
scope of discovery under Article 31 of the CPLR. Allen v.
Crowell-Collier Pub. Co., 26 A.D.2d 516 (1st Dep’t 1966),
rev’d, 21 N.Y.2d 403(1968). Thankfully, he notes “things
have gotten a bit better in the ensuing 48+ years.”

The reminiscences of senior women often reflect the
times in which we first practiced, the barriers we have
overcome and the friends we made along the way. A fe-
male colleague recalls her first trial in Geneseo, New York
in 1980. She has memories of the beautiful courthouse in

which it was held, as well as the kindness and patience of
other attorneys and the trial judge. Her story continues,
“Perhaps the one memory that will always stay with me
is that on the very first day of jury selection, when all the
attorneys showed up, another female attorney appeared
to represent one of the other defendants. At that time, it
was fairly unusual to see two female members of the bar
in the same case. But what made this even more memo-
rable for me was that we were both wearing the very
same suit and blouse. We looked like twins.” They have
remained good friends ever since. Thankfully, the selec-
tion of attire available to female attorneys, as well as the
frequency of their appearance in trial courts, has expand-
ed greatly since then.

* % o

Whether our firsts were successes or bumps on the
learning curve (or both), few of us can say that the events
surrounding our first trial became the subject of a Steven
Spielberg-directed, Academy Award nominated film or
that the portrayal of a man we helped prosecute would
earn esteemed British actor Mark Rylance a well-deserved
Academy Award. Not so, for Rochester attorney Tony
Palermo! Read on to the next story ~~

* X oF

If you have a reminiscence of your “legal first,” or
have discovered interesting or unexpected facts in your
genealogy or family tree, or visited the birthplace of your
ancestors or discovered new relatives and you would
like to share the stories, please send them my way—rcb@
sbscoaching.com.

Until next time—
Rosemary

Endnote

1. Iwould offer one word of caution—strive to keep your
reminiscences in balance and perspective. Like so many things in
life, reminiscing and storytelling may be pleasures best undertaken
in moderation. Live in and focus on the present to avoid having
the enjoyable and desirable goal of “learning from the past” cross
the line to the not-so-desirable result of “living in the past.”

Rosemary C. Byrne (rcb@sbscoaching.com) of Step-
by-Step Coaching LLC is a corporate attorney and former
litigator, with an encore career as an NYU-trained and
certified Life Coach and certified Retirement Coach. A
frequent speaker on transition and retirement life plan-
ning, she is Vice Chair of the NYSBA Senior Lawyers
Section and co-chair of its Financial and Quality of Life
Planning Committee. She is a graduate of the Benjamin
N. Cardozo School of Law and served as a member of the
law school’s Board of Overseers. A co-author of No Win-
ner Ever Got There Without a Coach, her article “Planning
for Seniority: A Baby Boomer’s Playbook” appeared in
Experience magazine, published by the ABA.
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Remembering a Cold War Spy Trial

Tony Palermo and U.S. v. Rudolf Abel
By Rosemary C. Byrne

Spanning almost 60 years, the career of Anthony R.
Palermo is replete with achievements and accolades. He
is a distinguished bar leader dedicated to the practice of
law and its core values of ethics, integrity and service to
clients and the community. Now Of Counsel with Woods
Oviatt Gilman LLP, Tony has been an Assistant U.S. At-
torney in both the Southern and Western Districts of New
York. He has had broad practice experiences in both small
and large firm settings, as well as service as President of
the Monroe County and New York State Bar Associations,
and Member of the Board of Governors and Secretary of
the American Bar Association.

Yet, despite this stellar career, the most memorable
“legal first” for Tony was his initiation to the trial bar as
a member of the team which successfully prosecuted the
Russian spy Rudolf Abel in October of 1957. Some may
recall the case because several years after his conviction
Abel was swapped for Francis Gary Powers, an American
pilot shot down over Russian territory. For most of us,
however, that prisoner exchange and the Abel trial which
preceded it were lost in history until revived by Steven
Spielberg’s Academy Award nominated film, Bridge of
Spies which earned Mark Rylance a best actor award for
his portrayal of Abel.

For Tony Palermo, the Abel case is unforgettable.
After all, it was his first trial and he is now the lone sur-
viving member of the cohort of prosecutors and defense
attorneys who tried the case.

The year was 1957. America was in the throes of the
Cold War. We were gripped with fears of nuclear weap-
ons, the Soviet Union and communism. There were orga-
nized civil defense drills. Children were taught to “duck
and cover” under their desks to protect against nuclear
explosions or go to the school’s bomb shelter at the sound
of the air raid siren. The Russians had already tested a
nuclear weapon. Later that year they would launch Sput-
nik I (the so-called “Doomsday Machine”) inaugurating
the space race and further exacerbating fears of nuclear
attack. (On a personal note, it was also the year the Dodg-
ers abandoned Brooklyn!)

Tony Palermo was a newly minted Georgetown Law
School graduate working in the Internal Security Divi-
sion of the Justice Department in Washington. Prior to
attending law school Tony had completed Army Service
which included Counter Intelligence School and German
Language studies.

In early July of 1957, less than a year after he had
graduated from law school, the 27-year-old Palermo was
sent to New York for what he believed would be a two-

day assignment working on an investigation and matter
in the Eastern District. Six months later, with the trial
completed, he would return to Washington having served
as a member of the four-man team that prosecuted Rudolf
Abel, the highest ranking foreign spy ever convicted in
the United States, and having played a key role in one of
the most important spy trials of the 20th century.

Tony has graciously taken the time to share with me
some of his recollections of the Abel trial and the impact
that experience and the release of the Bridge of Spies film
have had on his career and his seniority.

By today’s standards (and perhaps even those of
1957), the time span of the Abel case is remarkable. The
entirety of the trial took less than six months—from the
end of June when Abel was arrested, through his indict-
ment in August, the two-week trial in October and his
sentencing in November.

Equally extraordinary was the level of Tony’s re-
sponsibility in the proceedings. Notwithstanding that
he had been admitted to practice less than a year, Tony
and a colleague were charged with the preparation and
presentation of the case to the grand jury. Their task was
particularly difficult since there were few precedents for
charging a foreign citizen, such as Abel, with spying, and
the government’s star witness was refusing to testify. Tony
recalls spending weeks interviewing and prepping FBI
and INS investigators and other witnesses, marshalling
the evidence, interviewing Reino Hayhanen, the star wit-
ness, and then ultimately persuading him to testify before
the grand jury. Hayhanen was a Russian defector and
KBG agent believed to be Abel’s assistant, who brought
Abel to the government’s attention and assisted in locat-
ing him. He had steadfastly resisted testifying for many
reasons, including fear of Soviet reprisals against family
members residing in Russia.

Tony was present in the courtroom for most of the
pretrial and trial proceedings. He prepared the submis-
sions in opposition to the defense’s pretrial suppression
motion claiming that Abel’s Fourth Amendment rights
had been violated. Those claims were rejected by the trial
court and a unanimous Court of Appeals for the Second
Circuit. The constitutional protection afforded foreign
citizens and the legality of the search of Abel’s art studio
and his room at the Hotel Latham were key issues the
Supreme Court would ultimately address and affirm (5-4)
after not one, but two, hearings.1

Today;, it seems inconceivable that an attorney in his
first year of practice would be given that degree of respon-
sibility in any trial, let alone one involving national secu-
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rity and receiving worldwide attention. While the gov-
ernment was confident of its position on the legal issues,
a junior attorney could not help but be concerned about
the possibility of his “getting it wrong” and “enabling a
spy to go free.”

Tony was not consulted on the film, but he has been
invited to share the story of the Abel investigation and
trial with audiences ranging from Monroe County at-
torneys to Los Angeles radio listeners on the eve of the
Academy Awards. When the film was first released, a full
house at the Brooklyn Historical Society heard Tony’s
recollections, as well as those of John Donovan, the son
of the late James Donovan (Abel’s defense attorney),
and other experts on Abel and the trial. A video of that
presentation is available at http:/ /www.c-span.org/
video/?400022-1/trial-soviet-spy-rudolph-abel. I encour-
age you to view it.

In these pages I cannot presume to do justice to the
story and details of the Abel trial, the twists and turns of
the investigation, the personalities of the major charac-
ters, or the legal issues the case involved. I leave that to
Tony Palermo, Steven Spielberg and his screenwriters,
and to others who have researched and written on the
subject.? I can, however, share some of the highlights of
Tony’s recollections and note some interesting aspects of
the story which I have gleaned from my conversations
with him. If you love history, or spy stories, or challeng-
ing legal issues (or all three), you may enjoy reading
more about these topics or considering them as you view
(or review) the Bridge of Spies film or watch the Brooklyn
Historical Society video.

* How the government learned of Abel (a KGB colo-
nel) through Hayhanen (another KGB operative),
who defected at the American embassy in Paris and
told officials there was a Soviet espionage agent in
the US,;

e How the government discovered the artist’s studio
in Brooklyn rented by Abel using the false identity
of a deceased NYC American citizen named “Emil
Goldfus.” Note the irony that Abel went by the
code name “Mark” and that the studio he rented
was just across the street from the U.S. Courthouse
in which he would be convicted of conspiracy
to commit espionage, transmission of national
security information to a foreign government and
failure to register as a foreign agent;

e How the government located and lost Abel in May,
and then relocated him about a month later in June
and apprehended him at the Hotel Latham (not
exactly as portrayed in the film!);

® The respective roles of the FBI and the INS in ques-
tioning Abel and the searches which would become
the subject of the Supreme Court arguments;

¢ The serendipitous chain of events leading to the
1954 discovery of the famous hollowed out nickel
containing an undecipherable numeric message on
microfiche and Hayhanen’s role in deciphering it in
1957.

As trial lawyers tend to do, Tony retained memora-
bilia from his first trial, including copies of the affidavits
and briefs submitted in connection with the suppression
motion, and a copy of the original indictment. The entire
record is available through the Library of Congress. He
also has vivid recollections of the characters of Abel and
Donovan and many of the memorable moments in the
proceedings which reflect them.

Tony recalls Abel as a “man of quiet reserve,” polite,
thoughtful, intelligent and articulate. He spoke several
languages and was an artist who sketched the judge dur-
ing the trial. In Tony’s view, Mark Rylance’s portrayal
was “spot on” and “absolutely captured the persona of
Abel.” He especially recollects early Court proceedings
in which Abel was not yet represented by counsel. When
the indictment was read Abel was sufficiently astute to
“respectfully” request a copy. The record reflects that he
was given Tony’s! At that hearing District Judge Matthew
Abruzzo, who handled certain of the pre-trial proceed-
ings, told Abel that he was entitled to an attorney—in-
deed two attorneys since this was a capital case. “Would
two be better than one?” Abel laconically asked. “Not if
the one is a good one,” replied Judge Abruzzo.

Given a week to retain counsel, Abel was unsuccess-
ful and returned to Court. It was Abel who asked “would
the Court consider asking the Bar Association for help.”

Enter Jim Donovan. Contrary to the film’s depiction
of him as a rather low-key insurance attorney, at the time
of the trial in 1957 James B. Donovan was a well-respect-
ed and skilled 43-year-old Brooklyn lawyer and graduate
of Harvard Law School, with a distinguished record of
government service, including the Nuremberg prosecu-
tions where he served as the assistant to Justice Robert
Jackson. At the behest of the Brooklyn Bar Association,
Donovan agreed to take the Abel case and vigorously
defended him at trial and through appeals to the Second
Circuit and the Supreme Court. Five years later it would
be Donovan who negotiated the prisoner exchange which
would return Abel to Russia, where he died a decade
later. Later in 1962 Donovan negotiated the release of over
a thousand prisoners held by Cuba following the failed
Bay of Pigs invasion.

Tony has high praise for the skill, courage and integ-
rity of Jim Donovan. In a time when fear of nuclear war
and communism permeated America, he agreed to de-
fend a Russian spy accused of stealing American defense
secrets. He did so at great risk to himself, his family and
his career and in so doing he was considered by many
“the second most hated man in America.” Notwithstand-
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ing the likelihood that he would be publicly vilified,
Donovan took the case believing that in America even

a Soviet spy was entitled to a fair trial and a capable
advocate. In the Spielberg film Donovan argues: “Who
we are is our greatest weapon in this cold war.” While it
is unclear whether he actually ever uttered those words,
they seem to sum up Donovan’s view, and in today’s
troubling times they continue to ring true.

Given Donovan’s fortitude and integrity, perhaps
even patriotism, in taking the case through trial and
appeal, Tony was particularly disturbed by one scene in
the film. It depicted a late night visit by Donovan to the
trial judge at home urging him to spare Abel the death
penalty and suggesting that the time might come when
Abel could be useful in a prisoner exchange.

Tony saw Donovan as a zealous and creative advo-
cate in defending his client’s life. He may even have been
prescient in anticipating what would happen five years
later on the bridge in Potsdam when he argued at sen-
tencing that it was possible that in the future an Ameri-
can of equivalent rank might be captured by the Soviets
and use of Abel in an exchange of prisoners might be
considered in the best interests of the United States. In
Tony’s view, however, he would never have committed
an ethical violation of the magnitude portrayed in the
film. To the contrary, Donovan discussed his intention
to ask the Court to spare Abel’s life in advance of sen-
tencing and, according to Tony, the subject was formally
discussed in Chambers with the Court and all lawyers
present. The Government did not object to the request
and did not ask for the death penalty, but did urge the
Court to consider a severe punishment for the serious
offence of which Abel was convicted. It is regrettable
that artistic license attributed an extraordinary ex-parte
communication and breach of ethics to Jim Donovan who
Tony believes was a man of the highest ethical caliber.

* % %

Tony Palermo’s work on the trial of Rudolf Abel
surely places him in the Hall of Fame of “legal firsts.”
For Tony, the release of Spielberg’s film has provided a
new focus for his seniority. It afforded him an exciting
intellectual challenge and the opportunity (which he has
joyously seized) to reminisce—to shed light on a major
episode of American history and share his knowledge
of the character and personalities of Jim Donovan and
Rudolf Abel, two major players in that story. It has given
him the chance to keep his mind active and to use his
considerable legal prowess and experience in discuss-
ing the numerous substantive issues surrounding the
case and the dearth of precedents at the time by which to
resolve them.

The late William F. Tompkins, former Assistant At-
torney General in charge of the DOJ’s Internal Security
Division, gave Tony the priceless opportunity to partici-
pate in a trial which would be so important to the nation
and to him. Tony remains deeply grateful for the faith and
confidence Tompkins and the DOJ placed in him.

As Tony puts it:

Today, as I reflect upon my participa-
tion in this historic landmark trial in
1957, it is difficult for me to imagine a
more memorable initiation to litigation
practice. While certainly aware of my
substantial involvement in a very sig-
nificant Cold War event, I could not then
have accurately predicted the impact this
experience would have upon my future
professional career. [The experience] cer-
tainly opened new career opportunities
for me, including becoming an Assistant
U.S. Attorney in the SDNY (which was
created by President George Washington
by Executive Order) and later becoming
AUSA-In-Charge in Rochester, NY, my
birthplace where I have engaged in the
general practice of law since 1960.

For us, Tony’s recollections of the Abel investigation
and trial make a real life spy drama come alive and give
us the opportunity to learn history through the eyes of
someone who lived it. He helps us see that the challenge
of balancing privacy and security is timeless.

In Tony’s words, “Bridge of Spies is the gift that keeps
on giving” and he has made extraordinary use of that gift.
He demonstrates to all of us that while memories and
reminiscences may be the products of our past, used well,
as Tony Palermo has, they can be the raw materials and
building blocks of our futures.

Thanks, Tony, for sharing the memories!

Endnotes
1. U.S. 0. Abel, 362 U.S. 217 (1960).

2. Of particular note are Strangers on a Bridge, written by the late Jim
Donovan; Abel: The True Story of the Spy They Traded for Gary
Powers by Vin Arthey, a British historian; and a case commentary
written by Professor Jeff Kahn of SMU Dedman School of Law in
Dallas, which was published in the Journal of National Security
Law and Policy in 2011.
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The Senior Lawyer in Transition:
Tips and Considerations for the Job Search

By Julie Anna Alvarez

Lawyers at any stage in their careers may find
themselves in transition—from winding down a practice
preceding retirement, to seeking a new job (or an entirely
new career) because retirement is not an option—for a va-
riety of reasons. Let us look at some of the considerations
and resources available to senior lawyers facing a change
in their professional lives.

First and foremost, there is no need to go it alone dur-
ing a time of transition. There are professionals available
to help you assess your future, strategize a plan of action
to follow toward reaching your objectives, and who can
share appropriate resources to support your search. Many
law schools around the country offer counseling and re-
sources to their alumni through their career services office
at no cost. If you do not live near the school from which
you graduated, a majority of schools can arrange for
reciprocity with a school in your current region in order
to access certain resources. To obtain more information
and assistance, contact your law school’s career services
department. You may also opt to hire a career coach who
will be able to work with you on a more frequent and
focused basis and who will keep you accountable in the
process. The International Coach Federation site at www.
coachfederation.org is a good starting place to find the
right coach for you. Additionally, there are online resourc-
es, such as AARP’s website (www.aarp.org/work/job-
search) or their new AARP Life Reimagined work cur-
riculum offerings that can provide a good starting point
for general guidance, inspiration and practical tools.

While the focus of this article is on the job search,
for those senior lawyers whose path is retirement, hiring
new or additional staff as part of a succession plan for
your practice is likely a part of the solution. One piece of
advice to assist in the succession planning process is not
to overlook graduates of your alma mater or area schools
that are known for producing graduates that are well-
trained in practical lawyering skills (or provide focused
training or concentrations in particular practice areas that
reflect yours) as a source of talent. Seek out graduates
of schools that tend to have a population that includes
a large number who have a strong desire to “someday”
have their own law firm practice—that “someday” will
come sooner for them as you get closer to achieving your
goal of exiting practice. Contact the career services office
or the alumni office to be put in touch with the admin-
istrators who can help you connect with the talent you
need.

Discovering and Preparing for Your New Career
Direction

Self-awareness and some introspection are necessary
at the earliest stage of this process of reinvention. Do you
want to continue to practice, but in a different setting or
with a different focus? Are you looking for a non-practice
alternative that builds on your past legal experience? Do
you want to work for someone else or do you want to be
an entrepreneur? What skills or knowledge would you
need to obtain, if you do not already have them, in order
to effectuate the desired transition? These and a host of
other self-reflective questions will guide you to arriving at
your overall career search goal while providing a number
of pathway options to consider at the early stage of your
journey. Viewing a variety of job postings from your law
school’s job bank or other resources, such as job databases
like Indeed.com, can help you begin to sort through what
sounds attractive, as well as what you are qualified for
and what requires more preparation.

To save yourself from wasting time or a career mis-
step, exploring the options that are of greatest interest to
you is non-negotiable. One of the best ways to ensure that
your new aspiration is not just a case of the “grass being
greener on the other side” is to speak with others who are
engaged in the same or similar work. Over the years, you
probably engaged in “informational interviews” or what
I like to call “informational coffee chats” with colleagues,
during which you learned more about what they do over
the course of a great conversation. Now your objective is
not only to learn about what they do so you can determine
if this is the path for you, but to also ask questions about
what are some typical pathways to entry to this type of
work for a seasoned attorney, where are the best places
to network, what qualifications are being sought, and
any additional advice that this professional can provide.
A crucial question to ask at the conclusion of your coffee
chat for best results is the following: “Is there anyone else
with whom I should be speaking?” This will help you to
organically grow your professional network in the new
field. Once you have engaged in enough self-assessment,
research, exploration, and information gathering, you will
be set to fully launch your active job search.

The insights you have gathered will help you to both
refresh and tailor your resume and other application
materials to appeal to your target employer. You will now
be fully conversant in any buzzwords, professional affili-
ations, volunteer work, or evidence of continuing educa-
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tion you can present to make yourself the most compel-
ling candidate possible. Being an experienced attorney
in and of itself is not enough to get you where you want
to go next. You have to demonstrate to a prospective em-
ployer that you have prepared yourself for this transition
and are committed to this new path, as well as illustrate
through your materials that you have an understanding
of their world and needs.

Finding a New Opportunity for Yourself

The Internet and technology tools need to be an
essential part of an effective job search in today’s day
and age. However, do not let that rattle you just because
LinkedIn was not around the last time you changed jobs.
The fact is many of the fundamentals of an effective job
search rely on techniques and skills with which you are
already very familiar—and in which you very well may
excel beyond your millennial colleagues. Virtually all the
senior lawyers I have encountered in my work have more
than sufficient tech savvy to handle the needs of a job
search.

In structuring your job or career search, it is wise
to devote a substantial amount of time to the endeavor
(or at least as many hours as you can solidly commit to
the purpose) and set daily, weekly and monthly goals
for how you will invest that time. When considering job
search fundamentals, most people will agree that there
are three main conduits to finding a job. Devoting the
time you have allocated based on the likely rate of return
for each of these conduits makes the most sense. The sug-
gested breakdown would then be the following for each
pathway to finding a new opportunity:

® 10% Job Postings

® 20% Targeted Direct Outreach to Potential Employ-
ers with Follow-up to uncover potential positions
not posted (sending out tailored resumes and cover
letters by hard copy or email, then calling the em-
ployer within a week to ten business days) and

® 70% Networking—and even the online networking
through LinkedIn and other means ideally should
at some point become in-person networking!

Technology has made setting up ongoing alerts about
potential job opportunities easy and helps you be more
efficient with your time in reconnecting or connecting to
colleagues through social media. However, remember
that the key to your success is in the strength of personal
referrals from your network. Personal connections will
bolster positive results. So traditional networking goes
hand in hand with tech tools like LinkedIn. Go beneath
the surface, and you will find that many an applicant
getting a job through a job posting also had a colleague
put in a good word with someone internally at the
employer that placed that person’s application near the

top of the stack of resumes being reviewed. This is often
where the professional reputation you have built, the
number of people in your circle, and your confidence in
speaking to others will help you make strides in your job
search. However, your target employers have to be able
to Google you and find something positive and look you
up on LinkedIn. As such, it is imperative that your online
presence be professional and in keeping with the new
goals you have set for yourself. There are many resources
available on how to use social media for an effective job
search. One that is particularly helpful to lawyers is The 6
Ps of the Big 3 for Job-Seeking JDs by Amanda C. Ellis, Esq.

Once you put yourself out there in the marketplace,
at some point you will begin getting invited to inter-
views. You may feel like your years of experience exempt
you from having to practice, but that is a huge mistake.
Engaging in one or more mock interviews can make a
marked difference in acing the real interview. We do not
always see our own “blind spots.” Therefore, it makes
sense to do a trial run of how you may answer some of
the questions that may arise during an interview with
someone who can help you assess if your answers (or
your demeanor while delivering them) is helping you or
hurting you.

Are you conveying the “why” for your wanting to do
this new work in the best way possible? Are you connect-
ing with the employer effectively? Are you highlighting
the most compelling reasons that would inspire someone
to hire you? Your mock interviewer (whether it is a law
school career advisor or a lawyer colleague) will be able
to provide valuable feedback on how others perceive
your responses, so you can increase your likelihood of
getting a job offer.

Executing the fundamentals of a solid job search,
combined with the “secret sauce” of your personality,
skills, drive and networking connections will soon have
you accepting a job offer!

“But My Search Is Different...”

Every job search is different. However, I can hear
some of you clamoring that you have particularly diffi-
cult or unique circumstances to overcome. There is hope
for you too. This article can only address this topic in
broad strokes and is not meant to replace the individu-
alized advice you should get from a law school alumni
counselor or a professional career coach. However, with
some further exploration, there are resources that may
be particularly well-suited to your special circumstances.
For example, if you are an attorney looking to re-enter
the profession after a period of time, perhaps due to car-
ing for an ill parent, recovering from an illness yourself,
raising children, or bouncing back from a downsizing, it
may make sense to look into whether any of the growing
number of work re-entry programs or resources would
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be a good fit for you (the New Directions for Attorneys
program at Pace Law School, and iRelaunch.com, and
OnRampFellowship.com are examples).

A Real World Scenario

The two most important things to keep in mind
is that 1) your process, journey and results will be as
unique as you and your circumstances are; and 2) there
is a lot more gray than black and white when it comes
to career outcomes that can work for you. To provide an
illustration of how the senior lawyer search can play out
I will share (with permission from the subject) a real life
scenario.

Three years ago, I had a senior attorney alumnus
visit my office to get advice on entering an alternative
career. After learning more about him, I asked why he
wanted to leave the law. He spoke about his process
of winding down his law practice in recent years, but
admitted that he was not ready to fully retire given that
he was of the “sandwich generation,” caring for an elder
parent, while still having a child’s college tuition to pay.
Yet he strongly yearned to do something more fulfilling
and going back to his “first love,” playing clarinet, was a
strong point of focus.

The essential question I had to ask was: “Are you
ready to stop practicing law and not have any regrets,
either financially or because you would miss lawyering?”
He conveyed he would not miss practicing in the least,
but given his situation, could envision continuing some
legal work to provide stability to the family finances until
the new career transition was viable on its own. Through
further dialogue, we also discovered he had the neces-
sary entrepreneurial skillset and mindset to establish a
new career path that brought him back to his musical
roots. Our initial chat, in which we tossed about various
options, finally settled on two points of focus for him to
act upon: 1) expanding ways to play music with local
musicians; and 2) aiming to hang his shingle as a clarinet
instructor within the year. The first action step proved
easy, as he was already playing with a local metropolitan
orchestra in his area as a volunteer.

I provided advice and resources for creating a busi-
ness plan, networking, creating his LinkedIn profile, and
creating a website to add credibility to the services he
was going to provide to prospective students.

Within six months, he informed me he had wrapped
up his last case and had begun receiving musicians’
testimonials. After a year he reported: “I can claim only
a continual sense of renewed life, energy, and hope.”
Intensified networking not only helped him with new
opportunities to play clarinet with other musicians and
gain the above-mentioned testimonials, but he rekindled

relationships with former students from his “prior life”
who are now local school band directors—resulting in

a natural pipeline for referrals that could lead to paying
students. Since we communicate throughout the process
at different intervals, he and I can adjust his game plan
as “life happens.” Last year when his elderly parent was
confronting health issues, the plan was adjusted to take
on flexible legal work and still maintain a musical pres-
ence, while allowing him time to focus on his parent.
Hanging the shingle as a clarinet teacher full-time would
have to wait a bit more. However, by engaging in the pro-
cess mindfully, taking time for accurate self-assessment,
adopting a realistic view of his priorities, combined with
a willingness to take chances, engage in specific actions
to move his plan for transition forward, and make course
corrections as needed, this senior attorney has achieved
a workable and fulfilling balance that satisfies his current
life and professional needs. May the same be true for you
as you embark on your journey!

Julie Anna Alvarez is the Director of Alumni Career
Services at Benjamin N. Cardozo School of Law and is
an elected member of the Board of Directors of NALP
(The Association for Legal Career Professionals) for
2016-18. She is the author of the chapter “Working with
Alumni” in the 3rd Edition of NALP’s book Perspec-
tives on Career Services. Alvarez has also solo authored
three articles and co-written four articles published in
the NALP Bulletin. She previously served for two years
as national Co-Chair of the NALP Law School Alumni
Career Services Section and was elected to the NALP
Nominating Committee for 2014-2015. She has been a
career services professional since June 2006 (four years
with Fordham University School of Law before join-
ing Cardozo in October 2010). Throughout that time
she has counseled both students and alumni, though at
both schools her primary constituency has been alumni/
ae at all stages in their careers. A graduate of Harvard
University and Harvard Law School, she practiced as a
corporate associate at Cravath, Swaine & Moore and as
an IP/Entertainment associate at Fross Zelnick Lehrman
& Zissu before embarking on a varied alternative career
trajectory. That alternative career trajectory has included
work as a diversity management consultant, legal
counsel to an entertainment non-for-profit, Assistant
Director of the Legal Referral Service of the Association
of the Bar of the City of New York, Associate Director of
Admissions at New York Law School, and entrepreneur.
Alvarez has been a frequent speaker on career-related
topics including at the NYSBA Senior Lawyers Section
Fall Meeting in 2013 where she spoke on the “Technol-
ogy and the 21st Century Job Search” panel.
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New York’s Proposed Aid-in-Dying Bill:

What You Should Know

By Anthony J. Enea

Every year thousands of Americans grapple with
excruciatingly painful terminal illnesses. For many of
these individuals, the thought of their lives being un-
necessarily prolonged is abhorrent. While the issue of
euthanasia and/or physician assisted suicide has been
front and center in the American psyche since the days of
Dr. Kevorkian and Karen Ann Quinlan, the controversial
nature of this issue is still as strong today as it was forty
to fifty years ago.

While euthanasia is illegal in most states and has
been found morally unethical by many organized reli-
gions, there are now four (4) states (Washington, Oregon,
Vermont and Montana) where physician assisted dying
(PAD) is permitted. Additionally, it is also permitted in
Bernalillo County, New Mexico.

The major distinction between euthanasia and PAD
is who administers the lethal dose. With euthanasia, the
physician or other third party administers the lethal dose,
whereas with PAD, the lethal dose is self-administered by
the patient and the patient determines whether and when
to administer it.

New York State Assemblywoman Amy Paulin, D-
Scarsdale, has sponsored the Aid-in-Dying bill in the As-
sembly, while Senator John Bonacic, R-Mt. Hope
(Orange County), has sponsored the bill in the Senate.
The proposed legislation was first introduced in February
2015, and a new push for its enactment has occurred this
February.

Under the proposed legislation, the Public Health
Law of New York would be amended to include a new
Article 28-F “Aid in Dying” provision. The proposed leg-
islation would permit a terminally ill adult (age 21 years
or older and expected to live six months or less because
of terminal illness or condition) who has the capacity
(ability) to understand and appreciate the nature and
consequences of health care decisions (including risks and
benefits), and who is able to reach and communicate an
informed decision to a physician licensed to practice in
New York State, to decide to end his or her life.

The proposed legislation allows the attending physi-
cian (one who has primary responsibility for the care and
treatment of a patient’s terminal illness) to prescribe a
lethal dose of medication to the terminally ill patient that
he or she can self administer. The medication has to be
capable of ending life and can include any other ancillary
medication(s) intended to minimize the discomfort to the
patient.

The request for this medication must be made in a
writing which is signed and dated by the patient and
witnessed by at least two (2) individuals who, in the
presence of the patient, attest that to the best of their
knowledge and belief, the patient has capacity, is acting
voluntarily, and is not being coerced to sign the request.
One of the witnesses cannot be a relative of the patient
(by blood or by marriage). Additionally, the witnesses can
neither be individuals who would be entitled to inherit
upon the death of the patient, the attending physician,
nor the owner or operator of a health care facility where
the patient is residing or receiving treatment.

One of the issues that will surely arise when a deci-
sion is made by a terminally ill patient to end his or her
life is whether the patient has the requisite capacity to
make the decision. The proposed legislation provides that
if, it in the opinion of the attending physician, the patient
is suffering from a psychiatric or psychological disorder
or depression causing impaired judgment, the attending
physician shall refer the patient for counseling.

The proposed legislation further provides that no
medication to end a patient’s life shall be prescribed,
dispensed or ordered until the person performing the
counseling determines that the patient is not suffering
from a psychiatric or psychological disorder or depres-
sion causing impaired judgment, and that the patient has
the requisite capacity.

Although the proposed legislation has bi-partisan
support, it is not without controversy and opposition in
the NYS Assembly and Senate. Only time will tell wheth-
er the legislation is enacted. However, irrespective of
where one’s opinion falls on this issue, it is safe to say that
whenever any legislation is proposed that allows one to
end his or her own life, it should be approached carefully
and with a great deal of caution and deliberation.

Anthony Enea, Esq. is a member of Enea, Scanlan &
Sirignano, LLP with offices in White Plains and Somers,
New York. He is a past chair of the Elder Law Section
of NYSBA and Past President and Founding Member of
the New York Chapter of NAELA. His telephone num-
ber is (914) 948-1500.

This article originally appeared in the Spring 2016 issue of the
One on One, published by the General Practice Section of the
New York State Bar Association.
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Ethical and Professional Considerations for the Retiring

Attorney

This material was prepared by Matthew Lee-Renert, with thanks to Thomas Leghorn, Esq., for his guidance on malpractice issues,
in connection with Mr. Lee-Renert’s presentation at the Senior Lawyers Section Fall 2015 CLE program, Retirement Planning for
Clients and the Senior Lawyer. As a free benefit to Senior Lawyers Section members, a recording of that program is available at

SeniorLawyers@nysba.org.

Introduction

The “retirement from the practice of law” in New
York is a defined professional status that has specific
implications. Furthermore, retirement from the practice
of law does not eliminate an attorney’s ethical obligations
both during the course of retiring and thereafter. The pur-
pose of this outline is to highlight some of these ethical
and professional considerations and refer to resources to
provide guidance and direction in addressing such.

. Retirement as an Attorney Registration
Status

A. Registering as Retired: In New York, an attorney’s
professional registration is governed by Judiciary
Law 468-a and Part 118 of the Rules of the Chief
Administrator [22 NYCRR 118] and is overseen by
the Office of Court Administration. New York’s
attorney registration system does not provide an
“inactive” status for non-practicing attorneys, but
does provide for the “retirement from the practice
of law.” Under that status, an attorney’s biennial
registration fees (presently $375) are waived and
the attorney is exempt from New York’s Continu-
ing Legal Education requirements [22 NYCRR
1500.5(b)(4)]. However, a retired attorney is still
required to maintain his or her attorney registra-
tion and timely submit the biennial registration
form. Both the Judiciary Law and the Rules of the
Chief Administrator define the failure to comply
with the registration requirements as conduct to
be referred for disciplinary action [Judiciary Law
468-a(5) and 22 NYCRR 118.1(h)].

Definition of “retirement from the practice of law”
for Attorney Registration purposes:

Retirement—when an attorney, other
than the performance of legal services
without compensation, does not practice
law and does not intend ever to engage
in acts that constitute the practice of law.

Practice of Law—the giving of legal
advice or counsel to, or providing legal
representation for, particular body or in-
dividual in a particular situation in either
the public or private sector in the State of
New York or elsewhere, it shall include
the appearance as an attorney before

any court or administrative agency [22
NYCRR 118.1(g) (emphasis supplied)].

Therefore, in order to qualify as “retired” for the pur-
poses of being exempt from the registration fees and CLE
requirements, an attorney must no longer be practicing
law for compensation in any jurisdiction [See, e.g., Matter
of Kahn, 28 AD3d 161 (1st Dep’t. 2006]. It should also be
done with the intention that this is a permanent decision.
What happens if the attorney changes his or her mind?
The attorney should contact the Office of Court Adminis-
tration with regard to whatever administrative steps (i.e.
retroactive payment of fees) may be required.

B. Voluntary Resignation—For the retiring attorney
who wants to dispense with all New York’s reg-
istration obligations, removal from the roll of at-
torneys is necessary. In turn, this voluntary process
is administered through the Departments of the
Appellate Division, which are vested with the au-
thority to admit and remove attorneys in New York
[Judiciary Law Section 90]. Each of the four Judicial
Departments have information available on their
respective websites regarding the requisites for an
attorney’s application for voluntary resignation.

First Judicial Department—www.nycourts.gov/
courts/ad1/ (Information regarding voluntary
resignations is available in the website’s “Commit-
tee on Character and Fitness” section).

Second Judicial Department—www.nycourts.
gov/courts/ad2/ (Information regarding vol-
untary resignations is available in the website’s
“Attorney Matters” section).

Third Judicial Department—www.nycourts.gov/
courts/ad3/ (Information regarding voluntary
resignations is available under the website’s “At-
torney Admission’s” section under the website’s
“Information for Admitted Attorneys” section).

Fourth Judicial Department—www.nycourts.gov/
courts/ad4/ (Information regarding voluntary
resignations is available in the website’s “Attor-
ney Matters” section. This process is also codified
in Department’s rules of practice at 22 NYCRR
1022.26(b)).

The websites and /or Department rules of practice
[See, 22 NYCRR 691.11-a (Second Department) and 22
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NYCRR 1022.28(d) (Forth Department] advise that rein-
statement require a formal motion to the Court and other
possible administrative requirements.

Il. Ethical Issues Raised by Retirement

A. Withdrawal From Representation

An attorney seeking to retire in the midst of pending
matters is withdrawing from representation and is subject
to the requirements of Rule of Professional Conduct 1.16.
As it relates to an attorney retiring from the practice of
law, the subsections of Rule 1.16 include the following
provisions:

Rule 1.16(b)(2): A lawyer shall withdraw from
representation of a client when the lawyer’s physi-
cal or mental condition materially impairs the
lawyer’s ability to represent the client (emphasis
supplied).

Rule 1.16(c)(1): A lawyer may withdraw from
representing a client when...withdrawal can be ac-
complished without material adverse effect on the
interests of the client (emphasis supplied).

Rule 1.16(c)(9)—A lawyer may withdraw from
representing a client when...the lawyer’s physi-
cal or mental condition renders it difficult for the
lawyer to carry out the representation effectively.

Rule 1.16(c)(10)—A lawyer may withdraw from
representing a client when...the client know-
ingly and freely assents to the termination of
employment.

Rule 1.16(d)—If permission for withdrawal from
employment is required by the rules of a tribunal,
a lawyer shall not withdraw from employment in
a matter before that tribunal without its permis-
sion. When ordered to do so by a tribunal, a law-
yer shall continue representation notwithstanding
good cause for terminating the representation.

The foregoing provision for the attorney in a litigated
matter applies even to the attorney who is seeking to re-
tire fully from practice. In Ethics Opinion 178 (1971), the
New York State Bar Association (herein “NYSBA”) stated
that “once an attorney accepts employment in a litigation
matter, he is not at liberty to withdraw at will.” Ethics
Opinion 178 further provides that if the client does not
assent to the withdrawal, then the attorney is required to
obtain a determination from the Court whether, under
the circumstances of the matter, the attorney has the right
to withdraw over the client’s objection, and, if so, what
steps are necessary to secure the client’s interests [See,
also, Nassau County Bar Association Ethics Opinion No.
95-9].

Rule 1.16(e)—Even when withdrawal is otherwise
permitted or required, upon termination of rep-
resentation, a lawyer shall take steps to the extent

reasonably practicable to avoid foreseeable preju-
dice to the rights of the client, including giving
reasonable notice to the client, allowing time for
the employment of other counsel, delivering to the
client all papers and property to which the client is
entitled, promptly refunding any part of a fee paid
in advance that has not been earned and comply-
ing with applicable laws and rules.

B. Ongoing Ethical Obligations to Preserve
Confidentiality

Rule of Professional Conduct 1.6(a) defines confi-
dential information as,

information gained during or relating to
the representation of a client, whatever
its source, that is (a) protected by the
attorney-client privilege, (b) likely to be
embarrassing or detrimental to the client
if disclosed, or (c) information that the
client has requested be kept confidential.

An attorney is prohibited, pursuant to Rule 1.6(a)(1)
from knowingly revealing client information (subject to
certain exceptions specified in Rule 1.6(b)). Furthermore,
the New York State Bar Association in Ethics Opinion 842
(2010) stated plainly that:

The obligation to preserve client con-
fidential information extends beyond
merely prohibiting an attorney from re-
vealing confidential information without
client consent. A lawyer must also take
reasonable care to affirmatively protect a
client’s confidential information.

Pursuant to Rule of Professional Conduct 1.9, an at-
torney’s duty to preserve confidentiality is the same for
former clients [See, NYSBA Ethics Opinion 1061 (2015)].
That obligation does not conclude with the attorney’s
retirement and withdrawal from practice. As a practical
matter, two areas in which the retiring attorney should
be mindful of this issue are in the potential sale of the at-
torney’s law practice and in the maintenance or disposal
of client files.

Sale of the Law Practice [Rule of Professional Con-
duct 1.17]—For the potential sale of a law practice’s cases
and goodwill, Rule 1.17 sets forth specific procedures to
balance the obligation to preserve client confidences with
the need to provide sufficient information to the prospec-
tive buyer to evaluate the practice and perform conflict
checks.

Rule 1.17(b)(5): Absent the consent of the client
after full disclosure, a seller shall not provide
the prospective buyer with information if do-
ing so would cause a violation of attorney-client
privilege.
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Rule 1.17(b)(6): If the seller has reason to be-
lieve that the identity of the client or the fact of
the representation itself constitutes confidential
information in the circumstances, the seller may
not provide such information such information

to the prospective buyer without first advising
the client of the identity of the prospective buyer
and obtaining the client’s consent to the proposed
disclosure.

Subject to the foregoing restrictions, Rules 1.17(b)
(1), (2) and (3) provide a framework for the incremental
disclosure of information to the prospective buyer, as
necessary, in order to allow for the performance of a con-
flict check and to minimize disclosure in the event that a
potential conflict is discovered.

Maintenance and Disposal of Records and Files—
Appropriate care must be given to ensure that any
confidential records or information that the retired at-
torney maintains or disposes is handled in a manner that
preserves the confidentiality of such. As NYSBA noted in
Ethics Opinion 842 (2010), “even when a lawyer wants
a closed client file to be destroyed ‘[s]imply placing the
files in the trash would not suffice. Appropriate steps
must be taken to ensure that confidential information
remains protected and not available to third parties’”
[citing New Jersey Opinion (2006), quoting New Jersey
Opinion 692 (2002)].

The Rules of Professional Conduct do not have
specific guidelines for what may constitute “appropriate
steps.” Rather, NYSBA has explained that an attorney
should take reasonable precautions and that the deter-
mination of what is “reasonable” is “squarely” on the
attorney [Ethics Opinion 1019 (2014)]. Comment 17 to
Rule 1.6, in referring to attorney communications, states
that “factors to be considered in determining the reason-
ableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent
to which the privacy of the communication is protected
by law or by a confidentiality agreement.” Pursuant to
1.6(c), the lawyer’s duty to use “reasonable care” extends
to the prevention of “the lawyer’s employee’s, associ-
ates and others whose services are utilized by the lawyer
from disclosing or using confidential information of a
client.”

Insight can be gained from NYSBA'’s Ethics Opinions
relating to the use of electronic and digital media for the
purpose of communications and/or data maintenance. In
Ethics Opinion 842, which discusses the use of an online
“cloud” computer data system, NYSBA concluded that
“reasonable care” may include the affirmative inquiry
into the cloud provider’s obligations and policies re-
garding confidentiality; the adequacy of the provider’s
security measures; and, the availability of technology to
protect against possible infiltration. NYSBA reiterated
these considerations in Ethics Opinions 940 (address-
ing the use of electronic backup tapes for files) and 1019

(addressing a law firm’s use of a remote access system for
files and records). As a result, the Ethics Opinions appear
to suggest that an attorney has an affirmative duty to as-
sess the security afforded by the method of storage.

However, NYSBA has also stated that “exercising
reasonable care does not mean that the lawyer guarantees
that the information is secure from any unauthorized
access” [Ethics Opinion 842]. In that regard, Comment
17 to Rule 1.6, in discussing communication, notes that a
lawyer is not required to use special security measures if
the method of communication affords a reasonable expec-
tation of privacy.

C. The Retention of Records and Files
Mandatory Retention—Bookkeeping Records

Rule of Professional Conduct 1.15(d)(1), which ad-
dresses “Required Bookkeeping Records,” specifies cer-
tain records that a lawyer must maintain for seven years
after the events that they record:

Bookkeeping Entries:

Rule 1.15(d)(1)(i): For every account that “con-
cerns or affects the lawyer’s practice of law”

The records of all deposits in and withdraw-
als from the account which shall specifically
identify—

Deposits—the date, source and description of
each item.

Withdrawals—the date, payee and purpose
of each disbursement.

Rule 1.15(d)(1)(ii): For special accounts (escrow):

Deposits—the source, the names of all per-
sons for whom funds are or were held and
the amounts.

Withdrawals—the description, amount and
names of all persons to whom funds were
disbursed.

Documents Generated During the Course of
Representation

Rule 1.15(d)(1)(iii): Copies of all retainer and com-
pensation agreements with clients.

Rule 1.15(d)(1)(iv): Copies of all statements to
clients or other persons showing disbursements to
them or on their behalf.

Rule 1.15(d)(1)(v): Copies of all bills rendered to
clients.

Rule 1.15(d)(1)(vi): Copies of all records showing
payments to lawyers, investigators or other per-
sons “not in lawyer’s regular employ” for services
rendered.
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Rule 1.15(d)(1)(vii): Copies of all retainer and
closing statements filed with the Office of Court
Administration.

Rule 1.15(d)(1)(viii): All checkbooks, check stubs,
bank statements, prenumbered cancelled checks,
and duplicate deposit slips.

NOTE: For this Subsection, Rule 1.15(d) does not
refer to “copies.” In turn, the Rule has been interpreted
to require the retention of “original” records. As many
banks, however, no longer provide original cancelled
checks to account holders, it is suggested that an attor-
ney maintain the records in the form in which they are
received in the ordinary course of business [See, NYSBA
Ethics Opinion 758 (2002); Roy Simon, New York Rules of
Professional Conduct Annotated, at 826-828 (2014 ed.)].

Rule 1.15(d)(3); provides that a “copy” for the
records in this part can be one of the following;:
original records, photocopies, microfilm, optical
imaging, or other medium that preserves image
and cannot be altered without detection. In Ethics
Opinion 680, the New York State Bar Association
emphasized that common thread with all of the
record options listed above should be the inability
for someone to alter the images without detection.

The mandatory bookkeeping records do not necessar-
ily have to be maintained by the attorney himself if they
are being maintained by the firm from which the attorney
is retiring or another appropriately authorized party.
Rule of Professional Conduct 1.15(h), which addresses
the “Dissolution of a Firm,” requires that appropriate ar-
rangements must be made for the maintenance of records
by a member of the firm or the successor firm.

Client Files and Documents

Although the foregoing bookkeeping records are the
only ones specified for retention by the Rules of Profes-
sional Conduct, there may be duties created by Court
Rules or Statute that impose the retention of records and
documents in certain matters. For example, in the First
and Second Judicial Departments, there is mandatory
retention of specific records from cases involving claims
or actions for personal injury, property damage, wrongful
death and other similar matters listed therein [22 NYCRR
603.7(f) (1st Dep’t) and 22 NYCRR 691.20(f) (2 Dep’t.)].

On a more general level, the attorney’s duty falls
under the obligations to safeguard client property. In Sage
Realty Corp. v. Proskauer Rose Goetz & Mendelsohn LLP [91
NY2d 30 (1997)], the New York State Court of Appeals
determined that clients have a broad property right giv-
ing them presumptive access to the attorney’s entire file,
subject only to very limited exceptions [Id., at pp.36-38].
In turn, Ethics Opinions issued subsequently have treated
the client file as property covered by the provisions in
Rule of Professional Conduct 1.15(c), which set forth an
attorney’s duties, inter alia, to safeguard and, when ap-

propriate, deliver client property [See, e.g., NYSBA Ethics
766 (2003) (Discussing a former client’s right to the file in
light of the Sage Realty decision)].

The client’s property interest should also be consid-
ered in the context of the attorney’s withdrawal or conclu-
sion of representation. As noted earlier, and discussed in
NYSBA Ethics Opinion 766, Rule of Professional Conduct
1.16(e) requires that an attorney, upon termination of
representation, should deliver to the client “all papers
and property to which the client is entitled” [Id.]. This
requirement, however, does not preclude an attorney
from keeping a copy of the file in order to safeguard the
attorney’s own interests. In Ethics Opinion 780 (2004),
NYSBA concluded essentially that an attorney also has a
property interest in the file, albeit, one that is not superior
to that of the client. Thus, an attorney generally could
retain copies of the file, produced at the lawyer’s expense,
over the client’s objection.

Furthermore, Ethics Opinion 780 reflects that an at-
torney may negotiate for a release of liability as a condi-
tion of not keeping a copy of the client’s file. NYSBA
distinguished such circumstances from its longstanding
position that an attorney cannot demand a release from
liability as a condition of turning over the client’s file [See,
NYSBA Ethics Opinion 399 (1974)]. However, this should
be viewed as a negotiated transaction in which the attor-
ney has an obligation to ensure the fairness of this nego-
tiation. Rule of Professional Conduct 1.8(h)(2) provides
that a lawyer shall not:

settle a claim or potential claim for such
liability with an unrepresented client

or former client unless that person is
advised in writing of the desirability of
seeking, and is given a reasonable oppor-
tunity to seek, the advice of independent
counsel in connection therewith.

Beyond the documents and records for which reten-
tion is mandatory pursuant to the Rules of Professional
Conduct and/or other legal obligations, there are no
“hard and fast” ethical rules regarding the maintenance
and disposal of client files. Although NYSBA, in Ethics
Opinion 623 (1991), suggests that an attorney contemplat-
ing the disposal of a client file has an ethical obligation
to inspect the file before doing so, it also concluded that
“the ethics of our profession suggest that a considerable
amount of flexibility in articulating specific procedures
is necessary.” In light of the desire to “avoid hard-edged
rules” NYSBA offered suggestions in Ethics Opinion 623
“for the general edification of the bar” regarding how a
lawyer could approach and dissect the task of maintain-
ing and disposing of client documents:

* Documents belonging to the lawyer vs. docu-
ments belonging to the client: Ethics Opinion 623
preceded the Court of Appeal’s determination in
Sage Realty. In light of that determination, the docu-
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ments belonging to the lawyer is a much narrower
category, the definition of which is a question of
law and fact. The Sage Realty decision discussed
that this category may include assessments of the
client and other documents intended solely for
internal law office review and use [Sage Realty,

91 NY2d at 37-38]. Documents belonging to the
lawyer ordinarily can be destroyed by the lawyer
without consultation or notice to the client.

¢ Documents in Need of Salvaging (“DINS”) vs.
Documents That Can Be Destroyed: NYSBA de-
fined a broad category of documents as needing to
be salvaged, which include documents for which
there is a legal duty for the lawyer and/or client to
maintain and any documents that a client would
foreseeably need to establish personal or property
rights.

e DINS That the Lawyer Is Obligated to Maintain
vs. the Client’s Own Obligation: DINS identi-
fied by the lawyer as records that the lawyer is
required to maintain should than be maintained
as required by rule or statute. DINS that the client
should maintain should be returned to the client.
If the lawyer is unable to transfer them, the lawyer
should continue to maintain those documents.
Ethics Opinion 623 suggests that a lawyer may be
able to charge the client for the cost of maintaining
these documents provided the lawyer has given
the client adequate notice of the intention to do so.

* Communicating With the Client: Consistent with
the requirement for a lawyer to deliver all papers
and property to which a client is entitled at the
termination of representation [Rule 1.16(e)], the
Association of the Bar of the City of New York has
suggested that “it is good practice to discuss with
the client the retention and disposition of the files
at the time of the termination of the matter, or, in
appropriate circumstances when there is a con-
tinuing client relationship, at the conclusion of the
representation [NY City Ethics Opinion 1986-4].
However, that Opinion concluded that there is no
“hard and fast rule as to when the client should be
contacted, and good judgment should govern in
making this decision” [Id.].

In reviewing the file and contemplating what to
maintain, the lawyer should contact the client, preferably
in writing, to advise of the intention of disposing of the
appropriate portions of file. The lawyer should then pro-
vide a reasonable opportunity for access and retrieval /
delivery of the file. The lawyer should communicate the
existence of possible DINS and explain the significance of
such to the client. Ethics Opinion 623 advises that if the
client fails to respond within a reasonable time period, or
the lawyer cannot contact the client after reasonable ef-
forts, non-DINS materials may be destroyed. If the client

responds, the attorney should then act in accordance with
the client’s directions.

Medium in Which Records May Be Maintained—
According to NYSBA Ethics Opinion 940 (2012), the form
in which records may be maintained depends upon the
kinds of records at issue. Where the Rules allow for “cop-
ies” to be maintained [i.e., Rule 1.15(d)(1)(i)—(vii)], then a
digital/electronic format which cannot be altered without
detection may suffice. Where original records are required
[Rule 1.15(d)(1)(vii)], the “original” records should be
maintained in the form received in the ordinary course of
business. Furthermore, certain DINS, such as wills, deeds,
contracts and promissory notes, should be retained in
original form due to the potential legal and evidentiary
effect of such.

D. The Escrow Account

When Seeking to Close the Account—Although
arising incident to an attorney’s practice of law, the hold-
ing of funds in escrow may be viewed as an independent
fiduciary obligation. In turn, the retirement of an attorney
does not terminate an attorney’s obligations as to funds
deposited into an attorney escrow account. If funds on
deposit cannot be disbursed pursuant to the terms of the
escrow, and the attorney wishes to close the account, then
an attorney may seek the consent of all parties with an
interest in the funds to have them transferred to another
attorney for the continuation of the escrow. If an attorney
cannot do so, another option is to bring a stakeholder ac-
tion pursuant to CPLR 1006 for the attorney to be judi-
cially relieved the fiduciary obligation.

When a lawyer cannot locate the party entitled to es-
crow funds in order to disburse such, Rule of Professional
Conduct 1.15(f) provides that an application may be
brought for an Order to have the funds due to the lawyer
disbursed (in lieu of the consent of the missing party) and
for the funds due to the missing party to be deposited
with the Lawyers’ Fund for Client Protection for safe-
guarding and disbursement to entitled persons.

e If funds were obtained through a commenced legal
action commenced in the Unified Court System, the
application should be filed in the Court where the
action was brought.

¢ If no action brought in the Unified Court System,
the application should be brought in the Supreme
Court, in the County where lawyer maintains an
office for the practice of law.

Although Rule 1.15(f) specifies missing payees, it has
also been applied in situations where the attorney has
unaccounted remaining funds in escrow. The Lawyers’
Fund for Client Protection has sample pleadings for these
contingencies available on its website at www.nylawfund.
org (in the “Escrow and Ethics Materials” section).
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When Other Signatories will Actively Maintain the
Account

Remaining a Signatory on an Active Account—In
remaining a signatory on an account, an attorney has the
ability to access both the funds in the account and the
bank records related to such. A signatory on an attorney
escrow account may be found to have a responsibility re-
lated to issues with the account created by the conduct of
others [See, Matter of Galasso, 19 NY3d 688, 694 (2012), on
remittitur, 105 AD103 (2d Dep’t 2013)]. In turn, the retired
attorney, depending on the circumstances, may be found
to have an ongoing duty to safeguard the funds and, in
turn, bear a level of responsibility and liability for impro-
prieties that occur even if the attorney was not directly
involved in such [See, Matter of Posner, 118 AD3d 18, 21
(2d Dep’t 2014) (Attorney suspended for one year based,
inter alia, upon escrow misappropriations by partner even
though the attorney was no longer an active participant
in the firm)].

A useful resource for a retiring attorney in the process
of closing a law office is Planning Ahead: Establish an Ad-
vance Exit Plan to Protect Your Clients’ Interests in the Event
of Your Disability, Retirement or Death. This publication,
which was produced by NYSBA’s Committee on Law
Practice Continuity, is available on NYSBA’s website at
www.nysba.org/PlanningAhead as a free download. In
addition to covering many professional and ethical issues
related to closing an office, it also includes checklists and
sample forms to facilitate that task.

lll. A Brief Word About Malpractice
Insurance—"TAIL"

A retiring attorney will likely need and want continu-
ing malpractice coverage as claims against the attorney

may arise after the point that the attorney has retired from
active practice. When an attorney is retiring from a con-
tinuing law firm, the situation is relatively simple as the
attorney’s coverage will continue within the scope of the
firm’s policy for matters taking place while the attorney
was working for the firm, pre-retirement.

In contrast, when an attorney’s retirement does not
provide for such continuing coverage and the attorney
cancels malpractice coverage or lets it lapse, there will
usually be only a limited period of 30-60 days for which
reported claims will be covered. As a result, retiring
attorneys should consider a TAIL policy to cover an
extended period after the period of active coverage. The
recommended length of the policy will vary based upon
cost and needed coverage, but a consideration should be
the three-year statute of limitations. If an attorney will be
receiving continuing coverage from an existing firm, but
has concern that the policy may be cancelled or allowed
to lapse, the retiring attorney should make arrangements
for notice if the policy is being cancelled or lapsing so that
a TAIL policy can be purchased.

The “semi-retired” lawyer, who intends or is consid-
ering a limited continuation of practice, should consult
with his or her malpractice broker/carrier about scope
of needs. This may allow for a policy that scales down,
which, in turn, might reduce the cost of a subsequent
TAIL policy if and when the attorney retires completely.
Be wary of the idea of practicing in retirement without
coverage, especially if there is consideration to the idea of
returning to full time practice, as obtaining “prior acts”
coverage for an uncovered period may be costly and
onerous.

Request for Articles

If you have written an article you would like considered for
publication, or have an idea for one, please contact:

Carole A. Burns, Esq.
64 Twilight Road
Rocky Point, NY 11778
cabb1@optonline.net

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with
biographical information.
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What If? Answers to Frequently Asked Questions
About Closing a Law Practice on a Temporary or

Permanent Basis

By the Law Practice Management Committee Subcommittee on Law Practice Continuity

of the New York State Bar Association

If you are planning to close your office or if you are
considering helping a friend or colleague close his or her
practice, there are numerous issues to resolve. How you
structure your agreement will determine what the As-
sisting Attorney must do if the Assisting Attorney finds
(1) errors in the files, such as missed time limitations;

(2) errors in the Planning Attorney’s trust account; or (3)
defalcations of client funds.

Discussing these issues at the beginning of the rela-
tionship with your friend or colleague will help to avoid
misunderstandings later when the Assisting Attorney
interacts with the Planning Attorney’s former clients. If
these issues are not discussed, the Planning Attorney and
the Assisting Attorney may be surprised to find that the
Assisting Attorney (1) has an obligation to inform the
Planning Attorney’s clients about a potential malpractice
claim or (2) that the Assisting Attorney may be required
to report the Planning Attorney to the Disciplinary Com-
mittee (RPC 8.3. See also NYSBA Ethics Opinions 531,
734, 854).

The best way to avoid these problems is for the
Planning Attorney and the Assisting Attorney to have a
written agreement, and, when applicable, for the As-
sisting Attorney to have a written agreement with the
Planning Attorney’s former clients. If there is no written
agreement clarifying the obligations and relationships or
plainly limiting the scope of the Assisting Attorney’s role,
an Assisting Attorney may find that the Planning Attor-
ney believes that the Assisting Attorney is representing
the Planning Attorney’s interests. At the same time, the
former clients of the Planning Attorney may also believe
that the Assisting Attorney is representing their interests.
It is important to keep in mind that an attorney-client
relationship can sometimes be established by the reason-
able belief of a would-be client. (RPC 1.7, 1.8, and 1.9).

This section reviews some of these issues and the
various arrangements that the Planning Attorney and
the Assisting Attorney can make. All of these frequently
asked questions, except #9, are presented as if the Assist-
ing Attorney is posing the questions.

1.  Must I notify the former clients of the Planning
Attorney if | discover a potential malpractice
claim against the Planning Attorney?

The answer is largely determined by the agreement
that you have with the Planning Attorney and the Plan-
ning Attorney’s former clients. If you do not have an

attorney-client relationship with the Planning Attorney,
and you are the new lawyer for the Planning Attorney’s
former clients, you must inform your client (the Planning
Attorney’s former client) of the error, and advise the client
of the option of submitting a claim to the professional
malpractice insurance carrier of the Planning Attorney,
unless the scope of your representation of the client ex-
cludes actions against the Planning Attorney. If you want
to limit the scope of your representation, do so in writing
and advise your clients to get independent advice on the
issues.

If you are the Planning Attorney’s lawyer, and not the
lawyer for his or her former clients, you should discuss
the error with the Planning Attorney and advise the Plan-
ning Attorney of the obligation to inform the client of the
error. (RPC 1.4(a)). If you are the attorney for the Planning
Attorney, you would not be obligated to inform the Plan-
ning Attorney’s client of the error. You would, however,
want to be careful not to make any misrepresentations.
(RPC 4.1, 8.4(c)). For example, if the Planning Attorney
had previously told the client a complaint had been filed,
and the complaint had not been filed, you should not
reaffirm the misrepresentation and you might well have a
duty to correct it under some circumstances. In any case,
you or the Planning Attorney should notify the Planning
Attorney’s malpractice insurance carrier as soon as you
become aware of any circumstance, error or omission that
may be a potential malpractice claim in order to prevent
denial of coverage under the policy due to the “late no-
tice” provision.

If you are the Planning Attorney’s lawyer, an alterna-
tive arrangement that you can make with the Planning
Attorney is to agree that you may inform the Planning
Attorney’s former clients of any malpractice errors. This
would not be permission to represent the former clients
on malpractice actions against the Planning Attorney. It
would authorize you to inform the Planning Attorney’s
former clients that a potential error exists and that they
should seek independent counsel.

2. | know sensitive information about the Planning
Attorney. The Planning Attorney’s former client is
asking questions. What information can | give the
Planning Attorney’s former client?

Again, the answer is based on your relationship with
the Planning Attorney and the Planning Attorney’s clients.
If you are the Planning Attorney’s lawyer, you would be
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limited to disclosing any information that the Planning
Attorney wished you to disclose. You would, however,
want to make clear to the Planning Attorney’s clients
that you do not represent them and that they should seek
independent counsel, as well as that you are not able or
permitted to answer all of their questions. If the Planning
Attorney suffered from a condition of a sensitive nature
and did not want you to disclose this information to the
client, you could not do so.

3. Since the Planning Attorney is no longer practic-
ing law, does the Planning Attorney have mal-
practice coverage?

This depends on the type of coverage the Planning
Attorney had. Lawyer professional liability policies are
“claims made” policies. As a result, as a general rule,
if the policy period has terminated, there is no cover-
age. However, most malpractice policies include a short
automatic extended reporting period of usually 60 days
after the termination date of the policy. This provides the
opportunity to report known or potential malpractice
claims when a policy ends and will not be renewed. In
addition, most malpractice policies provide options to
purchase an extended reporting period endorsement for
longer periods of time. These extended reporting period
endorsements do not provide ongoing coverage for new
errors, but they do provide the opportunity to lock in
coverage under the expiring policy for errors that sur-
face after the end of the policy, but within the extended
reporting endorsement time frame. See Appendix 24 for
further information.

4. What protection will | have under the Planning
Attorney’s malpractice insurance coverage, if |
participate in the closing or sale of the office?

You must check the definition of “Insured” in the
malpractice policy form. Most policies define “Insured”
as both the firm and the individual lawyers employed by
or affiliated with the firm. This typically is broadened to
include past employees and “of counsel” attorneys. In
addition, most lawyers’ professional liability policies spe-
cifically provide coverage for the “estate, heirs, executors,
trustees in bankruptcy and legal representatives” of the
Insured, as additional insureds under the policy.

5. In addition to transferring files and helping to
close the Planning Attorney’s practice, | want to
represent the Planning Attorney’s former clients.
Am | permitted to do so?

Whether you are permitted to represent the former
clients of the Planning Attorney depends on (1) if the
clients want you to represent them and (2) whom else
you represent.

If you are representing the Planning Attorney, you
are unable to represent the Planning Attorney’s former
clients on any matter against the Planning Attorney. This

would include representing the Planning Attorney’s for-
mer client on a malpractice claim, ethics complaint, or fee
claim against the Planning Attorney. If you do not repre-
sent the Planning Attorney, you are limited by conflicts
arising from your other cases and clients. You must check
your client list for possible client conflicts before undergo-
ing representation or reviewing confidential information
of a former client of the Planning Attorney. (RPC 1.7, 1.8
and 1.9).

Even if a conflict check reveals that you are permit-
ted to represent the client, you may prefer to refer the
case. A referral is advisable if the matter is outside your
area of expertise, or if you do not have adequate time or
staff to handle the case. If you intend to participate in a
referral fee, the requirements of RPC 1.5(g) must be met.
In addition, if the Planning Attorney is a friend, bring-
ing a legal malpractice claim or fee claim against him or
her may make you vulnerable to the allegation that you
didn’t zealously advocate on behalf of your new client. To
avoid this potential exposure, you should provide the cli-
ent with names of other attorneys, or refer the client to the
New York State Bar Association’s Lawyer Referral Service
(telephone number 1-800-342-3661) or other appropriate
lawyer referral service.

6. What procedures should | follow for distribut-
ing the funds that are in the Planning Attorney’s
escrow account?

If your review of the Planning Attorney’s escrow ac-
count indicates that there may be conflicting claims to the
funds in the account, you should initiate a procedure for
distributing the existing funds, such as a court-directed
interpleader, pursuant to CPLR 1006.

If the client cannot be located, a judicial order may be
sought seeking to fix the Planning Attorney’s fee and dis-
bursements, and deposit the missing client’s share with
the Lawyer’s Fund for Client Protection. (RPC 1.15(f)). As
a matter of public policy, the Lawyer’s Fund will accept
deposits in sums of less than $1,000, without a formal ap-
plication and court order.

7. If there was a serious ethical violation, must | tell
the Planning Attorney’s former clients?

The answer depends on the relationships. The answer
is (A) no, if you are the Planning Attorney’s lawyer; (B)
maybe, if you are not representing the Planning Attorney
or the Planning Attorney’s former clients; and (C) maybe,
if you are the attorney for the Planning Attorney’s former
clients.

(A)If you are the Planning Attorney’s lawyer, you are
not obligated to inform the Planning Attorney’s
former clients of any ethical violations or report
any of the Planning Attorney’s ethical violations
to the disciplinary committee if your knowledge
of the misconduct is a confidence or secret of your
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client, the Planning Attorney. (RPC 8.3, RPC 1.6).
Although you may have no duty to report, you
may have other responsibilities. For example, if
you discover that some of the client funds are not
in the Planning Attorney’s escrow account as they
should be, you, as the attorney for the Planning
Attorney, should discuss this matter with the
Planning Attorney, and encourage the Planning
Attorney to correct the shortfall.

If you are the attorney for the Planning Attor-
ney, and the Planning Attorney is deceased, you
should contact the personal representative of

the estate. Remember that your confidentiality
obligations continue even though your client is
deceased. If the Planning Attorney is alive but
unable to function, you may notify the Planning
Attorney’s clients of the Planning Attorney’s
situation and suggest that they seek independent
legal advice.

If you are the Planning Attorney’s lawyer, you
should make certain that clients of the Planning
Attorney do not perceive you as their attorney.
This should include informing them in writing
that you do not represent them.

(B) If you are not the attorney for the Planning At-

torney, and you are not representing any of the
former clients of the Planning Attorney, you may
still have a fiduciary obligation (as an authorized
signer on the escrow account) to notify the clients
of the shortfall, and you may have an obligation
under RPC 8.3 to report the Planning Attorney
to the Disciplinary Committee. You should also
report any notice of a potential claim to the Plan-
ning Attorney’s malpractice insurance carrier in
order to preserve coverage under the Planning
Attorney’s malpractice insurance policy.

If you are the attorney for a former client of the
Planning Attorney, you have an obligation to
inform the client about the shortfall and advise
the client of available remedies such as pursuing
the Planning Attorney for the shortfall and filing
claims or complaints with the Lawyers’ Fund for
Client Protection, 119 Washington Ave., Albany,
NY 12210 (telephone number 1-800-442-3863); the
malpractice insurance carrier; and the Disciplinary
or Grievance Committee. If you are a friend of the
Planning Attorney, this is a particularly important
issue. You should determine ahead of time whether
you are prepared to assume the obligation to
inform the Planning Attorney’s former clients of
the Planning Attorney’s ethical violations. If you
do not want to inform your clients about possible
ethics violations, you must explain to your clients
(the former clients of Planning Attorney) that you

are not providing the clients with any advice about
ethics violations of the Planning Attorney. You
should advise the clients in writing to seek inde-
pendent representation on these issues. Limiting
the scope of your representation, however, does
not eliminate your duty to report pursuant to Rule
8.3.

As a general rule, whether you have an obligation
to disclose a mistake to a client will depend on the
nature of the Planning Attorney’s possible error or
omission, whether it is possible to correct it in the
pending proceeding, the extent of the harm from
the possible error or omission, and the likelihood
that the Planning Attorney’s conduct would be
deemed so deficient as to give rise to a malpractice
claim. Ordinarily, since lawyers have an obligation
to keep their clients informed and to provide in-
formation that their clients need to make decisions
relating to the representation, you would have an
obligation to disclose to the client the possibility
that the Planning Attorney has made a significant
error or omission.

8. If the Planning Attorney stole client funds, do
I have exposure to an ethics complaint against
me?

You do not have exposure to an ethics complaint for
stealing the money, unless in some way you aided or
abetted the Planning Attorney in the unethical conduct.
Whether you have an obligation to inform the Planning
Attorney’s former clients of the defalcation depends on
your relationship with the Planning Attorney and with
the Planning Attorney’s former clients. (See #7 above.)

If you are the new attorney for a former client of the
Planning Attorney, and you fail to advise the client of
the Planning Attorney’s ethical violations, you may be
exposed to the allegation that you have violated your
ethical responsibilities to your new client.

9. What are the pros and cons of allowing some-
one to have access to my escrow account? How
do | make arrangements to give my Assisting
Attorney access?

The most important “pro” of authorizing someone to
sign on your trust account is the convenience it provides
for your clients. If you suddenly become unavailable or
unable to continue your practice, an Assisting Attorney is
able to transfer money from your trust account to pay ap-
propriate fees, disbursements and costs, to provide your
clients with settlement checks, and to refund unearned
fees. If these arrangements are not made, the clients’ mon-
ey must remain in the trust account, until a court allows
access. This court order may be through a guardianship
proceeding, or an order for a court-directed interpleader,
pursuant to CPLR 1006. This delay may leave your clients
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at a disadvantage, since settlement funds, or unearned
fees held in trust, may be needed by them to hire a new
lawyer.

On the other hand, the most important “con” of
authorizing access is your inability to control the person
who has been granted access. Since serving as an autho-
rized signer gives the Assisting Attorney the ability to
write trust account checks, withdraw funds, or close the
account, he or she can do so at any time, even if you are
not disabled, incapacitated, or for some other reason un-
able to conduct your business affairs, or dead. It is very
important to carefully choose the person you authorize as
a signer, and when possible, to continue monitoring your
accounts.

If you decide to allow your Assisting Attorney to be
an authorized signer, you must decide if you want to give
the Assisting Attorney (1) access only during a specific
time period or when a specific event occurs (e.g., incapac-
ity) or (2) access all the time.

10. The Planning Attorney wants to authorize me as
an escrow account signer. Am | permitted also to
be the attorney for the Planning Attorney?

Not if there is a conflict of interest. As an authorized
signer on the Planning Attorney’s escrow account, you
would have a duty to properly account for the funds
belonging to the former clients of the Planning Attorney.
This duty could conflict with your duty to the Planning
Attorney if (1) you were hired to represent him or her on
issues related to the closure of his or her law practice and
(2) there were defalcations in the escrow account. Because
of this potential conflict, it is probably best to choose to be
an authorized signer OR to represent the Planning Attor-
ney on issues related to the closure of his or her practice,
but not both. (See #4 above.)

This article is Appendix 1 in E-Book—The Planning
Ahead Guide (2016), published by the Law Practice
Management Committee Subcommittee on Law Practice
Continuity of the New York State Bar Association, available
at http://www.nysba.org/PlanningAhead.
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A fitting and lasting tribute to a deceased lawyer or loved one can be made
through a memorial contribution to The New York Bar Foundation. ..

This meaningful gesture on the part of friends and associates will be appreciated by the family of the deceased.
The family will be notified that a contribution has been made and by whom, although the contribution amount
will not be specified.

Memorial contributions are listed in the Foundation Memorial Book at the New York Bar Center in Albany.
Inscribed bronze plaques are also available to be displayed in the distinguished Memorial Hall.

To make your contribution call The Foundation at
(518) 487-5650 or visit our website at

| THE NEW YORK
BAR FOUNDATION
Lawyers caring. Lawyers sharing.
Around the Corner and Around the State.
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Bioethics and the Law: Trends and Future Directions

Mary Beth Morrissey and Wendy J. Luftig

History: The Legal Foundation of Bioethical
Analysis

In recent decades, almost no theoretical discipline
has exerted more influence on the practice of health law
policy in this country than bioethics. Shaped by historical
events such as the Nuremberg Trials and the Tuskegee
Syphilis Study conducted by the U.S. Public Health Ser-
vice (1932-1972), bioethical principles first entered our
legal lexicon through the Belmont Report, issued by the
National Commission for the Protection of Human Sub-
jects (1979)! and the 1991 Federal Policy for the Protection
of Human Subjects in Experimentation, referred to as
“the Common Rule.”? The core principles comprising tra-
ditional bioethical analysis—patient autonomy from which
informed consent and privacy interests are derived; be-
neficence requiring a risk/benefit analysis for all medical
procedures; non-maleficence, embodying the standard that
medical professionals should “do no harm”; and justice,
referring to the equitable distribution of medical services
and advances among all populations, including vulner-
able populations—were articulated in a landmark work
by Beauchamp and Childress (1983).3 In turn, these prin-
ciples have shaped the legal foundation for the conduct
of clinical care and medical research, as well as provided
guidance for the behavior of physicians, hospitals, insur-
ers, pharmaceutical companies and other stakeholders in
the health care system.

In coming years, bioethical principles will continue
to exert a powerful sway on health law policy in the face
of rapidly changing medical and technological advance.
As one example, the Common Rule was recently revised
to address issues concerning the use of bio-specimens
such as blood, tissue and other biological material. Are
these substances individual property or a donation? Do
patients and research subjects providing such samples re-
tain privacy rights over genetic information? How should
these samples be collected, stored and eventually used for
future investigations? As medical knowledge advances,
these types of questions will invariably arise.

Human rights law has also influenced the develop-
ment of bioethics. From a policy perspective, the pursuit
of health and well-being is the goal of all developed and
developing societies, recognized by the World Health
Organization and under international law as a fundamen-
tal human right. But this goal remains elusive for many
peoples across the globe, even in light of the inalienable
human right to health.* The International Covenant for
Economic, Social and Cultural Rights established the
right to “the enjoyment of the highest attainable standard
of physical and mental health,”>® which is operational-
ized by nations through availability and accessibility of
adequate health systems and services. Through the early

work of Jonathan Mann and Lawrence Gostin, it is now
well understood that there is a reciprocal and interdepen-
dent relationship between health and human rights such
as rights to food, housing, education, and dignity.” 8 Yet
in the practical sphere many individuals and peoples are
denied equitable access to care and live in states of chronic
pain and suffering and the absence of dignity. In the
United States, the Institute of Medicine reported in 2011°
that an estimated 100 million Americans are living with
chronic pain. The locus of these concerns may be an ethics
of rights or an ethics of care, sometimes competing frame-
works. Within these frameworks, bioethical inquiry ex-
plores questions of moral experience, ethics and law from
the perspectives of seriously ill persons, as well as profes-
sionals, and asks the overarching questions: what is the
relationship between health and well-being and ethics?
And what is the relationship of health and ethical interests
to the law? There is a growing tension between a broad
professional, common sense understanding of health as
an achievement of technical rationality and natural sci-
ence paradigms upon which health systems and services
have been built, and the lived experience of health as an
achievement of ethics grounded in social practices.

Recent trends in scholarship suggest that there are
converging perspectives between bioethics and public
health, ecological ethics, humanism, as well as the qualita-
tive research movement. These influences are expanding
the boundaries of bioethics beyond traditional domains of
interest, and affording bioethics opportunities to engage
meaningfully in dialogues with professionals, schol-
ars and advocates across diverse forms of inquiry and
policy. For example, compelling narratives of suffering
experience for which natural science provides no cure or
solution, and stories of responsive care, caregiving and
community that locate possibilities for agency and self-
actualization, well-being, resilience, recovery and human
flourishing in relationship to others, are challenging the
advances of medicine and technology.

Medical Research: The Regulatory Schemes of the
NIH and the FDA, and Legislative Protections for
Patients and Clinical Trial Subjects

Medical research in America occurs under the legisla-
tive auspices of the National Institutes of Health (“NIH"),
the largest source of funding for scientific investigations in
the world, acting through the Public Health Services Act!’
and other legislative mandates, as well as through the
Food and Drug Administration (“FDA”), the regulatory
agency empowered to enforce the Food, Drug & Cosmetic
Act (“FDA Act”).! Funded by the congressional budget-
ary process, the NIH’s research mission is impressive. In
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a related fashion, the FDA oversees the process whereby
pharmaceutical and medical device companies receive
regulatory approval for marketing, advertising and dis-
tributing safe and effective products. Some notable con-
troversies have surrounded the drug approval process,
including the thalidomide incident of the late 1950s and
the push to hasten or “fast track” drug approval during
the height of the AIDs crisis in the 1990s.

Most recently, landmark federal legislation in the
form of the 21st Century Cures Act!?is currently pending
in the U.S. Congress. Designed to stimulate a more robust
research environment, leading to the streamlined ap-
proval of drug and device therapies, the Act has garnered
widespread bipartisan support. At its core, the Act sig-
nificantly increases funding for projects at the NIH that
will target diseases with no known cure, including many
forms of cancer. In addition, the Act infuses the FDA with
budgetary and other enhancements designed to acceler-
ate the process of drug development, testing and agency
approval for marketing.

The pace and direction of medical research have also
been affected by patient advocates eager to gain access to
promising but not yet authorized treatments. Beginning
with the Abigail Alliance case (2008),'3 individuals have
been more assertive in pressing for a right to promising
drugs that have not completed the process of regulatory
review. Although a constitutional right to obtain experi-
mental treatment for terminally ill patients was ultimate-
ly rejected by the court in Abigail Alliance, many states
have taken up this cause and recently passed “Right to
Try” laws intended to promote access to investigational
drugs by the terminally ill. Indeed, such a law is cur-
rently pending in the New York State legislature.!* While
the likelihood of the New York bill’s passage remains
uncertain, it is clear that health law policy will play an
important role as the public becomes more involved in
advocating for treatments and cures for intractable medi-
cal conditions.

Brave New World: Legal Challenges Posed by
Biotechnologies, Stem Cell Research and Genetic
Testing

Few would dispute that emerging biotechnologies,
stem cell research and access to the human genome have
sparked notable changes in the legal landscape with
respect to reproductive rights and access to innovative
treatments. As some illustrations, laws governing paren-
tal surrogacy, the in vitro creation of embryos, and fetal
testing and surgery—topics beyond imagination not that
long ago—are now the norm in many states.

At the same time, however, medical progress has
also triggered an increased awareness of the sensitivity
of personal health and genetic data, as well as the poten-
tial for discrimination as a result of the misuse of these
categories of information. The first key federal legislation

directed at such individual privacy concerns is, of course,
the Privacy Rule of the Health Insurance Portability and
Accountability Act (“HIPAA”) of 1996.15 More recently,
the completion of the Human Genome Project in 2003
and the subsequent ability to map an individual’s unique
genomic profile have reignited the discussion about how
such information will be used.

A key challenge to the characterization of genetic in-
formation was at the heart of the Myriad Genetics case,'®
in which the U.S. Supreme Court held that naturally
occurring DNA is a product of nature and not patent
eligible, while also observing that the artificial creation
of new DNA sequences might be patent eligible. It is im-
portant to emphasize that preserving rights related to
genetic information may pose unique legal challenges,
since an individual’s genomic profile contains not only
key health information about the particular individual,
but also about children and other relatives. The Genetic
Information Nondiscrimination Act of 2008,'” dubbed by
some as the first civil rights legislation of the twenty-first
century, was a landmark statute designed to prohibit the
misuse of genetic information for purposes of obtaining
health insurance and in the employment arena. Currently,
several challenges under this law have focused on the
use of “wellness programs” by employers. No doubt, as
further progress is made in understanding the blueprint
of our genetic code, additional legal challenges may be
anticipated.

Organ Donation and Transplantation: The Legal
and Ethical Rationing of Scarce Medical Resources

Since the first successful kidney transplantation
operation in the U.S. in 1954, the ethical and legal rami-
fications associated with these procedures have been
debated. The dramatic medical success of transplantation
surgery and its record of achievement in saving the lives
of desperately ill patients cannot be denied. Yet, numer-
ous controversies continue to surround this medical
specialty. Among these issues are: (a) formulating criteria
for determining when death occurs so that organs may
be harvested; (b) developing an equitable process so that
scarce organs may be fairly allocated; and (c) establishing
guidelines relating to the decision-making process for or-
gan donation.

This innovative field of medicine is governed by three
key statutes: (a) the Uniform Anatomical Gift Act and
revisions thereto (1968, 2005);!8 (b) the National Organ
Transplant Act (“NOTA”) and subsequent amendments
(1984, 1990)" which outlaw the sale of human organs and
provide for an Organ Procurement and Transplantation
Network; and (c) the Uniform Determination of Death Act
(1981)?° which was intended to provide a “comprehensive
and medically sound basis for determining death in all
situations.”
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Despite the strength of this foundational legislation
and the overarching structure for managing an equitable
system of organ allocation, NOTA has come under criti-
cism primarily because it prohibits any form of com-
pensation for the donation of human body parts. As one
example, in Flynn v. Holder,*! a 2012 Ninth Circuit case,
the court issued a narrow yet noteworthy ruling, hold-
ing that the selling of bone marrow extracted through
a special technique would not violate the NOTA ban.
Other challenges have been brought relating to the or-
gan allocation regulations and guidelines used by the
United Network for Organ Sharing. As transplantation
techniques become more sophisticated and increasing
numbers of U.S. citizens are eligible for life-saving trans-
plantation, the challenge will be to insure that the legal
guidelines in place are equitable and fair in terms of ac-
cess, and that as many patients as possible are able to
benefit from this medical breakthrough.

Serious lllness and the End of Life: Controversial
Legal and Bioethical Decisions

Advances in biomedical technology have enabled
physicians to sustain life under circumstances that would
have caused certain death just a few decades ago. In this
regard, some of the most challenging issues in bioethics
concern the provision of marginally beneficial or non-
beneficial care, or the prolongation of suffering in serious
illness or at end of life. In light of judicial policy making
in the landmark case of Karen Ann Quinlan (In re Quinlan
1976)?* and in U.S. Supreme Court decisions in Cruzan
v. Dir., Mo. Dept. of Health (1990),%* Vacco v. Quill (1997)*
and Washington v. Glucksberg (1997),% issues such as in-
dividual rights and liberty interests, as well as the legal
authority of health care agents and surrogates to make
decisions when an individual no longer has capacity,
have taken center stage. Federal and state legislation and
regulations have been designed to address these difficult
circumstances, including the Federal Patient Self-Deter-
mination Act,?® the New York Health Care Proxy Law,?’
the New York Family Health Care Decisions Act?® and
the MOLST Program.?’ In New York, there is a right to
palliative care under existing palliative care laws.30 3!

Historically viewed as legally and ethically distinct
from decisions to forgo life-sustaining treatment, Aid-in-
Dying is being actively debated in many states. Bills have
been introduced in the New York State legislature (A.
5261-C (Paulin)/S. 5814-A (Bonacic);*? S. 3685 (Savino)
/A. 2129A (Rosenthal)®). However, public policy issues
such as the basis of social allocation or who benefits, the
benefits to be allocated, how the benefits will be financed
and delivered, and impact upon the public’s health, espe-
cially vulnerable persons and groups who may not have
equitable access to palliative and end-of-life care, have
not been addressed in proposals advanced to date.

Bioethics as Lived Social Practice: Education and
Training

The existential structure of this orientation is ground-
ed in a view of ethics as giving expression to and making
visible lived moral experience that is socially constituted.
The focus of this orientation is on practice and the life-
world, not on expertise or technique. Ethics is not im-
posed from the outside through appeal to expertise or
authority. Methodology is instead viewed as a tool that
gives access to lived moral experience and social prac-
tices, but in itself is not a source of authority. The focus
under this orientation is on the life-world, the intention-
alities of the patient, evaluation of the patient’s pain and
suffering, and processes of engagement with the patient
that involve an ethical stance of non-neutrality and sur-
rendering of authority in order to respond responsibly to
the call of the patient as the suffering other. It envisions
the full integration of ethics into a palliative approach to
care, which seeks to relieve pain and suffering through
provision of both appropriate medical care and social
support to the patient and family as the unit of care. This
view is also grounded in the notion that ethics is acces-
sible to all persons who participate in the social world,
and is not a property of the elite.

On the professional side, integration of bioethics edu-
cation in medical and graduate school curricula, as well
as in mandated continuing professional education for
physicians and all health care practitioners, is imperative.
Such education is consistent with goals of the Affordable
Care Act to strengthen the generalist level workforce.
Equally important, however, is diffusion of bioethics con-
tent into education and end-of-life decision counseling for
seriously ill persons and their family caregivers.

Conclusion: The Integration of Bioethical and
Legal Paradigms in Formulating Future Health
Law Policy

As this discussion has suggested, applying a bioethi-
cal perspective has enabled policymakers to address nu-
merous challenging legal issues emerging from advances
in medicine and biotechnology. Whether the topic is
clinical care, human subject research, the implications of
genetic knowledge, the role of the professional in treating
illness and the alleviation of suffering, organ donation
and transplantation, or the controversies surrounding
medical interventions at the beginning and the end of
life, in each instance bioethical principles have offered an
indispensable framework for developing laws and poli-
cies grounded in individual autonomy, equity and human
rights. As medical and scientific knowledge moves inexo-
rably forward, it is likely that the union of bioethics and
law will continue to serve as a touchstone in the evolution
of health law policy.
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The Reverse Exchange
By Marie C. Flavin

The tax-deferred exchange under Section 1031 of the
Internal Revenue Code is one of the last great investment
opportunities to save on the sale of investment property.
Section1031 provides a valuable technique for increasing
and preserving profit, and serves as an exception to the
general rule requiring the recognition of gain or loss on
the sale of property. By reinvesting 100% of the property
owner’s cash equity into a like-kind replacement property
of equal or greater value, the property owner can effective-
ly lock in his appreciation and defer a taxable event.

Two requirements must be met to defer the capital gain
tax: (a) the Exchanger must acquire “like-kind” replace-
ment property and (b) the Exchanger cannot receive cash
or other benefits (unless they pay capital gains taxes on this
money). The most common exchange variation, the delayed
exchange, begins when the Exchanger’s first Relinquished
property is sold and is completed when the last Replace-
ment Property is acquired within the prescribed period
of time. Timing is crucial when conducting a like-kind
exchange. What happens if our taxpayer is in the position
of needing to close on a Replacement Property prior to the
sale of a Relinquished Property?

What Is a Reverse Exchange?

Areverse exchange is the “flip side” of a deferred
exchange, where the Exchanger directly or indirectly
acquires a like kind replacement property before disposing
of a relinquished property. The Code and regulations do
not expressly permit a reverse exchange. On September 15,
2000 the IRS issued Rev. Proc. 2000-37. This ruling stated
that the IRS will not challenge the tax deferred status of any
reverse exchange that is structured as a “qualified exchange
accommodation arrangement” (“QEAA”).

The safe harbor guidance outlines a tax deferred
approach for reversing the order of the steps of a typical
delayed exchange of like kind properties. Most delayed
exchanges are accomplished today by transferring a relin-
quished property to a qualified intermediary (“Ql”) in the
first leg of a transaction. The QI completes the tax deferred
transaction in the second leg of the deal by acquiring a re-
placement property that is “direct deeded” from the seller
of the replacement property to the Exchanger. The safe har-
bor guidance for reverse exchanges removes any priority or
“ordering rule” as an artificial impediment to successfully
completing a tax deferred exchange.

What Does Rev. Proc. 2000-37?

Rev. Proc. 2000-37 introduced a new lexicon of terms
and phrases for safe harbor reverse exchanges. An Ex-
changer, who will be the ultimate owner of the parked
property, must enter into a “qualified exchange accommo-
dation arrangement” (“QEAA”). An Exchanger also must

engage the services of an “exchange accommodation title-
holder” (an “AT”) under a written “qualified exchange ac-
commodation agreement” (a “QEA agreement”). The QEA
agreement must provide that the AT is holding the property
for the benefit of the Exchanger in order to facilitate a tax
deferred exchange under Section 1031 and Rev. Proc. 2000-
37. The QEA agreement must state that AT agrees to report
the acquisition, holding, and disposition of the parked
property as provided in Rev. Proc. 2000-37 and that the AT
will be treated as the beneficial owner of the property for all
federal income tax purposes.

The AT must have “qualified indicia of ownership” of
the parked property, which means legal title to the parked
property or other indicia of ownership, e.g., a contract for
deed or the ownership of all of the outstanding ownership
interests in disregarded entity that holds legal title to the
parked property.

The property held by the AT is referred to as the
“parked property. The QEA agreement must be entered into
no later than five (5) business days after the AT first acquires
qualified indicia of ownership of the parked property. An
AT must meet the same qualifications as those of a quali-
fied intermediary, as established in the deferred exchange
regulations. The AT cannot be the Exchanger, a legal entity
related to the Exchanger or a “disqualified person,” such as
the Exchanger’s attorney, accountant, employee, real estate
broker, partner or spouse.

An exchange agreement with a QI establishes the es-
sential interdependence between the transfer of the relin-
quished property by the Exchanger and the acquisition by
the Exchanger of a replacement property. The QI serves as
the common “link” for transforming through the use of a
tax deferred exchange what would otherwise be a taxable
sale of the relinquished property and the purchase of a re-
placement property. The exchange agreement with a QI also
creates the required barrier to the Exchanger’s constructive
receipt of the exchange proceeds while the proceeds are
held by the QL

Why Would a Taxpayer Need to Do a Reverse
Exchange?

Allowing reverse exchanges significantly aids Exchang-
ers whose transfer of a relinquished property is delayed or
whose acquisition of a replacement property is accelerated
by events beyond the Exchanger’s control. In a fast paced
real estate market, owners of real property often face the
prospect of losing the opportunity to acquire a desirable
replacement property, if the current owner of the property is
unwilling to wait while the Exchanger completes the dispo-
sition of a relinquished property. This reverse exchange rul-
ing gives Exchangers a useful tool to side step such timing
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problems and complete legitimate business and investment
exchanges on a tax deferred basis.

What Is the Duration of the Parking Period?

A safe harbor reverse exchange must be completed
within 180 days after the parked property is first acquired
by the AT. The durational limit on safe harbor transac-
tions reflects an apparent effort by the IRS to maintain the
symmetry between a safe harbor parking transaction and a
deferred or “forward” exchange, which by statute must be
completed within the lesser of 180 days and the due date
of the Exchanger’s return for the year in which the relin-
quished property is transferred.

What Are the Phases of a Reverse Exchange?

The typical reverse improvement exchange involves
two phases. In Phase I, the Holding Entity acquires title to
the Replacement Property: The process begins with the
Exchanger assigning its rights to acquire the replacement
property under the purchase agreement to the Holding
Entity. Since the Holding Entity does not have the capital to
acquire the replacement property, it must borrow the funds
necessary for the acquisition. The financing can be pro-
vided from several sources: the Exchanger, an affiliate of
the Exchanger, or a third-party lender (a bank, credit union
or the seller). The Holding Entity will give its lender(s) a
promissory note(s) for the amount of funds borrowed. This
note(s) will be secured by a deed of trust or mortgage on
the replacement property.

The Holding Entity will enter into a Qualified Ex-
change Accommodation Agreement with the Exchanger
under which the Holding Entity agrees to hold the Replace-
ment Property for a period of time not to exceed 180 days.
Upon closing the title to the replacement property is taken
in the name of the Holding Entity.

Phase 1I deals with a Simultaneous or Delayed Ex-
change. At some point in the process the Exchanger will
prepare to close on the relinquished property, and a
Qualified Intermediary will enter the transaction under
an Exchange Agreement with the Exchanger. The Quali-
fied Intermediary assigns into the Exchanger’s rights as
the seller of the relinquished property and instructs the
settlement agent to transfer the relinquished property
from the Exchanger to the buyer through direct deeding.
The exchange proceeds from the sale of the relinquished
property will be held by the Qualified Intermediary in an
exchange account until the exchange is concluded. When
the Exchanger is ready to take title to the replacement
property, the Qualified Intermediary will be assigned into
the Exchanger’s position under the Qualified Exchange
Accommodation Agreement with the Holding Entity. The
Qualified Intermediary will wire the exchange funds to the
settlement agent to close the transaction. The Exchanger
may need to assume the balance of any outstanding loans.
The Holding Entity will use the exchange proceeds to pay
down or pay off the loans it received to acquire the replace-

ment property. The settlement agent will be instructed to
record a deed to the replacement property (generally a quit
claim or bargain and sale deed) directly from the Holding
Entity to the Exchanger. If the combination of exchange
funds and any assumed third-party loans are not sufficient
to equal the total consideration due to the Holding Entity,
the Exchanger will be required to either deposit sufficient
additional cash into the closing or assume the remaining
debt. In a reverse exchange intended to obtain the protec-
tion of Revenue Procedure 2000-37, the Holding Entity
must transfer the replacement property to the Exchanger
within 180-days of the Holding Entity’s acquisition of title.

Which Property Does the Accommodator Take Title
To?

In structuring a reverse exchange, it is generally prefer-
able to park title to the Replacement Property; however, it
may not always be possible or desirable to hold title to the
Replacement Property, referred to as the “Exchange Last”
format. There are three key elements to look at to help de-
termine if an Accommodator will be comfortable taking the
Replacement Property.

If the Exchanger is getting new financing, time con-
straints or lender requirements may not allow the Accom-
modator to hold title. This is a particular concern when the
Replacement Property is residential in nature, as residential
loans are typically sold on the secondary market. Because
the loan is often required to be entirely non-recourse as to
the holding entity and assumable by the Exchanger, the
loans are not marketable, and most residential lenders will
not wish to participate.

One way around this challenge for reverse exchanges
done under the guidance of Rev. Proc. 2000-37 is to have the
loan made to the Exchanger directly. The Exchanger would
then simultaneously loan those funds to the Holding Entity.
The Holding Entity would give the Exchanger a Promis-
sory Note and a Deed of Trust or Mortgage. The Exchanger
would then assign those documents to the lender for col-
lateral on its loan. While this approach will help prevent the
lender from having to take a non-recourse note, it will do
nothing to appease the lender who is looking for a “cookie-
cutter” deal, and the Exchanger should be made aware that
there will probably be higher bank fees assessed for their
troubles.

The second element is whether there a clean environ-
mental report on the Replacement Property? Unless the
Replacement Property is residential (under four units) or
undeveloped residential land, most Accommodators will
require a Phase I Environmental Site Assessment Report.
They may be willing to accept a Transaction Screen on raw
land or vacant lots. An Accommodator’s interests are dif-
ferent than a bank’s. They may require the environmental
report even though the lender is comfortable without one.

The third key element is what is the nature and use of
the parked property. If given the opportunity Accommo-
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dators like to stay away from gas stations, corporate pig
farms, dry cleaning facilities, meat packing plants, race
tracks, properties under construction (if improvements
are not necessary to the exchange) and any other type of
facility that may expose them to environmental claims or
greater than average liability. The nature of the property
is very often taken into account by Accommodators when
structuring and pricing the exchange.

If one of the above conditions prevents an Accom-
modator from holding title to the Replacement Property,
or if the Exchanger has a preference for them not to hold
title to the Replacement Property, they will look to the
Relinquished Property, referred to as the “Exchange First”
format. There are several considerations when determining
if they can park the Relinquished Property.

The largest impediment to the Relinquished Property
parked exchange is the requirement that the down pay-
ment in the Replacement Property be equivalent to the
equity in the Relinquished Property upon closing. To have
a complete tax deferral the Exchanger’s down payment
on the Replacement Property must equal or exceed the
expected proceeds from the sale of the Relinquished Prop-
erty. If the Exchanger does not have sufficient cash for the
down payment, or if the Relinquished Property sells for
more than anticipated the Exchanger will have boot.

As with the Replacement Property, unless the Relin-
quished Property is residential in nature and under four
units the Accommodator will require an environmental
report prior to taking title. This requirement can be espe-
cially troublesome for Relinquished Property that is not
currently under contract. Most commercial contracts will
call for a Phase I E.S.A. as part of the due diligence, but if
there is no contract the Exchanger may not have completed
any environmental reports.

Does the Exchanger Have Use of the Parked
Property During the Exchange Period?

Rev. Proc. 2000-37 does not require the Exchanger and
AT to deal with each other on an arm’s length basis with
respect to the parked property. In effect, the safe harbor
rules allow the Exchanger to lease or manage the parked
property during the safe harbor period on terms that
would permit the Exchanger to enjoy most of the eco-
nomic benefits of owning the parked property and bear the
operating losses while title to the parked property remains
in the AT. Rev. Proc. 2000-37 allows for the use of either a
lease or a property management agreement.

Are There Any Identification Periods During a
Reverse Exchange?

Rev. Proc. 2000-37 does not require the Exchanger to
identify any specific property as the target relinquished
property at the time the QEA agreement is signed. How-
ever, within 45 days after the replacement property is first
acquired by the AT, the Exchanger is required to identify

one or more relinquished properties. Rev. Proc. 2000-37
adopts the same identification rules that apply in deferred
exchanges, which require written identification be delivered
to another party to the exchange and limit the number of
alternative and multiple properties that can be identified.

What Are the Risks and Drawbacks of a Reverse
Exchange?

Currently there are two main drawbacks to completing
a Reverse exchange: Risk and Cost.

Revenue Procedure 2000-37 (“Rev. Proc. 2000-37") has
gone a great distance towards removing the tax risk as-
sociated with reverse exchanges structured within its “safe
harbor” guidelines. It did nothing, however, to relieve the
inherent risk Exchangers face when engaging another party
to hold title to property on its behalf. Exchangers must
now, more than ever, do their homework on the exchange
accommodation titleholder they choose to work with on
reverse exchanges.

Just because real property cannot usually disappear
as quickly as cash does not mean an Exchanger should not
undertake an appropriate investigation into the security,
service, and expertise offered by the accommodator. A
prudent Exchanger will want to know as much, if not more,
about the accommodator holding its property as it would
want to know about the accommodator company holding
its exchange funds. Who is the accommodator? Who backs
them and what is their financial strength? Are they bonded
and insured?

The importance of complying with the reverse ex-
change guidelines of Rev. Proc. 2000-37 is even more
apparent in the light of Technical Advice Memorandum
200039005 (May 31, 2000) released by the IRS shortly after
Rev. Proc. 2000-37 was published and in which the IRS
denied an Exchanger non-recognition treatment by con-
cluding that a pre-safe harbor “parking arrangement” was
not an exchange, but rather a purchase by an agent of the
Exchanger. As a result, for Exchangers who are not able to
fit their reverse exchange into the safe harbor guidelines
of Rev. Proc. 2000-37, the prospects of tax success must be
evaluated.

When attempting to calculate the cost associated with
completing a reverse exchange it is not sufficient for an
Exchanger to look only at the fee being paid to the Hold-
ing Entity. While Accommodator’s fees to hold title are
substantially greater than the fees charged for direct deed
simultaneous or delayed exchanges, it is not uncommon
for the exchange fee to be dwarfed by the combined total
of fees for transfer taxes, attorney’s fees, lender’s fees, title
insurance, and environmental reports. The prudent Ex-
changer will review all potential costs involved in the trans-
action with his advisor prior to proceeding with a reverse
exchange to insure a sufficient tax benefit will be received
by completing a reverse exchange.
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Are There Non-Safe Harbored Reverse
Exchanges?

Under Section 3.02 of Rev. Proc. 2000-37
which specifically states, “the Service recognizes
that “parking” transactions can be accomplished
outside of the safe harbor provided in this
revenue procedure,” Rev. Proc. 2000-37 leaves
open the option for Exchangers to structure a
reverse exchange that does not comply with
all of the provisions of the Revenue Procedure
and, therefore, Exchangers may elect to pursue
reverse exchange structures that will take longer
than 180 days or which will not have identified
relinquished property. Since there is no regula-
tory authority to assist in structuring a reverse
exchange outside the parameters of the safe har-
bor there is a much higher risk associated with
such exchanges, and therefore, a non-safe-harbor
reverse exchange should be attempted only if
there is an absolute need to proceed outside of
Rev. Proc. 2000-37.

Do Many Taxpayers Utilize Section 1031
to Conduct Reverse Exchanges?

Prior to Rev. Proc. 2000-37 being released,
taxpayers and their advisors were more conser-
vative in their approach to Reverse Exchanges.
Section 1031 did not address these type of park-
ing transactions. Taxpayers had to look at case
law to determine how the IRS viewed these types
of exchanges. The existence of this safe harbor
undoubtedly encourages many Exchangers to
structure future deals to stay within the safe har-
bor parameters, if possible. For those investors
who recognize the advantage of preserving their
equity by deferring capital gain taxes in a 1031
exchange, but who fear they will not find replace-
ment property within the 45/180-day time limit,
the reverse exchange offers an attractive solution.

Marie C. Flavin, Esq., Senior Vice President
and Northeast Regional Manager of Invest-
ment Property Exchange Services, Inc. (IPX),
is a member of the New York and Connecticut
Bars, and has been practicing real estate law
since 1992. Marie has been focusing on 1031
exchanges with IPX since 1999 and has facili-
tated over 20,000 tax deferred exchanges. As
Northeast Regional Manager of Investment
Property Exchange Services, Marie frequently
lectures and writes articles on IRC § 1031 tax
deferred exchanges. She teaches Continuing
Legal Education and Continuing Professional
Education to attorneys and CPAs throughout
the Northeast. Marie received her B.A. from St.
John’s University and her ].D. from St. John's
School of Law in 1992.
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BERGMAN ON MORTGAGE FORECLOSURES:
When a Lender Is Sued (or Not) for Injury at the

Mortgaged Premises

By Bruce J. Bergman

The title suggests what seems an anomalous notion.
But mortgage lenders and servicers and their attorneys
will know and can confirm that mortgage holders are
sued on occasion by someone claiming either to have
been injured at the mortgaged property or having suf-
fered damage to an adjoining parcel resulting from condi-
tions at the mortgaged property. That generally a mort-
gage lender or servicer need not worry about losing such
a claim is tangentially confirmed by a recent case, Koch v.
Drayer Marine Corporation, 118 A.D.3d 1300, 988 N.Y.S5.2d
233 (4th Dept. 2014), although they might yet have to
worry. So there is a dual lesson here.

Before highlighting the meaningful enlightenment
that case offers, there is another branch of the equation

which can readily create confusion which, in turn, should
be addressed.

We speed then to the essence of the underlying con-
cept. If a lender is not in control of the mortgaged premis-
es—the buzzwords are “care, custody and control”—then
it will not be liable for events at the property which may
cause damage or injury. And, without having become a
mortgagee-in-possession, the lender typically would not
exercise control over the property and so liability would
not be an issue. But then comes an artificial, relatively
recently minted, forced obligation of care, custody and
control upon mortgagees: the maintenance mandate
which can be imposed upon the foreclosing party once
the judgment of foreclosure and sale “issues.” [For ex-
tensive review of this subject, see 3 Bergman on New York
Mortgage Foreclosures, §27.12, LexisNexis Matthew Bender
(rev. 2014).]

Effective as of 2010, and pursuant to RPAPL §1307,
under certain (ambiguous) circumstances therein delin-
eated, a foreclosing party of residential property (holding
only a lien) can be obliged to maintain the mortgaged
premises. If such is the case, then the requisite care, cus-
tody and control can emerge together with the unwanted
liability which accompanies that dominion.

When the statute was passed, that foreclosing lenders
could become liable in tort during the course of a foreclo-
sure was easily predictable. A recent case where a lender
may be answerable in damages for deaths by fire at the
premises confirms this. [See, Lezama v. Cedano, 119 A.D.3d
479,991 N.Y.S.2d 32 (1st Dept. 2014.]

Thus, an immediate distinction must be made be-
tween what might be seen as the “usual” situation—a
lender sued where there is no foreclosure judgment—with
the factors eliciting the maintenance obligation—and the
perhaps less common circumstance of the maintenance
obligation having been triggered. The analysis here pro-
ceeds regarding the former.

It should be emphasized that if a lender has become
a mortgagee-in-possession, although that is a right rarely
invoked, it then might indeed be liable for injuries at the
property. That (and the mentioned maintenance obliga-
tion) aside, the law has always been clear (albeit some-
what obscure) that a lender would need to have exercised
some degree of care, custody and control over the prop-
erty to be liable for torts—generally not applicable to a
mere mortgage holder. [For a more expansive review of
this concept with case citations, attention is invited to 1
Bergman on New York Mortgage Foreclosures, §2.24[9], Lexis-
Nexis Matthew Bender (rev. 2014.]

While the first new case cited isn’t the precise fact pat-
tern, it nonetheless underscores the critical point. There, a
man sued the borrower/owner of the property—a ma-
rina—claiming he was injured when a plank collapsed
while he was fishing from the dock.

The owner, who was in foreclosure, argued that the
judgment of foreclosure and sale in the foreclosure action
extinguished ownership so it could not therefore be li-
able. No, said the court, a judgment does not divest title;
only the foreclosure sale does. But, the borrower/owner
showed that shortly after the foreclosure was begun, she
and her staff put the boats in storage and thereafter never
had any further contact with the premises. In addition,
the foreclosing bank denied the owner’s access to remove
the boats from storage for the summer season, barred the
owner from sending rental renewals to customers and
hired another marina operator to take over. This thereby
established that the borrower/owner no longer possessed,
maintained or controlled the marina.

The applicable principle of law was that “an out-of
possession title holder lacking control over the property is
not liable for injuries occurring thereon.”

It is this maxim which protects a lender who is merely
the holder of a mortgage and not in possession. The
surprise here, though, was that the injured party did not
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sue the bank which, it might be argued, was in control of
the premises through its possible agent, that other marina
manager. It can be speculated that such a suit might yet
arise.

So, the two lessons:

* Alender or servicer without care, custody and con-
trol of mortgaged premises is not liable for injuries
occurring there.

* But watch out for consequences if the lender or ser-
vicer does exercise that care, custody and control—
and at the very least, insurance will be needed to
protect against such injury claims.

Mr. Bergman, author of the four-volume treatise,
Bergman on New York Mortgage Foreclosures, LexisNexis
Matthew Bender, is a member of Berkman, Henoch,
Peterson, Peddy & Fenchel, P.C. in Garden City. He is a
fellow of the American College of Mortgage Attorneys
and a member of the American College of Real Estate
Lawyers and the USFN. His biography appears in Who's
Who in American Law and he is listed in Best Lawyers
in America and New York Super Lawyers.

This article originally appeared in the Spring 2015 issue of
the N.Y. Real Property Law Journal, published by the Real
Property Law Section of the New York State Bar Association.
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When Is a Crisis a Medicaid Crisis?

By Anthony J. Enea

Several years ago, after I had concluded an elder law
presentation, an attorney in attendance approached me
and recounted a conversation he had with the Director
of Social Services for the nursing home where his mother
was admitted (he was also a member of the Board of
Directors for said nursing home). The Director explained
to him that because his mother (a widow) had $500,000
in non-IRA /retirement savings, she needed to pay the
nursing home privately (“spenddown”) until she had no
more than $14,000 in savings. He was further advised
that only then would his mother be eligible for Medicaid.
The attorney also told me that his mother had already
expended $150,000 of the $500,000 on her care at the nurs-
ing home.

Sadly, even an attorney and his family can become
victims of misinformation about the options available
to a parent or loved one in a nursing home. This misin-
formation is often dispensed by non-attorneys, such as
the Director of Social Services mentioned above, or those
working in non-attorney firms that process Medicaid ap-
plications, who may be unfamiliar with all the planning
options available.

The fact pattern above is a classic example of a case
requiring the implementation of a Medicaid crisis plan
by a highly experienced elder law attorney. If and when
a single individual (no spouse, divorced or widowed)
needs to enter a nursing home for long-term care, and
he or she has assets or resources which are significantly
greater than the amount permitted for Medicaid nursing
home eligibility, the implementation of a Medicaid crisis
plan is often the most logical and financially prudent op-
tion available.

In the simplest of terms, a crisis plan is a plan where-
in, immediately prior to the filing of a Medicaid nursing
home application, approximately 40-50 percent of one’s
assets are gifted to children and/or other loved ones. At
the same time, the balance of one’s assets are transferred
to the same children and/or loved ones that received
the gift of assets, in consideration of a promissory note
or annuity agreement signed by the children or others in
favor of the Medicaid applicant. The promissory note or
annuity must comply with the requirements of the Deficit
Reduction Act of 2005 (DRA). The transfer is a loan that
will be repaid during the period of ineligibility for Medic-
aid described below.

Once the gift and loan have been made, the applica-
tion for nursing home Medicaid is filed. Because a gift
(uncompensated transfer) has been made, the application

will be denied and Medicaid will calculate the period of
ineligibility created based on the dollar value of the gift.
For example, if the applicant has $500,000 of resources and
makes a gift of $250,000, in Westchester County, said gift,
utilizing the divisor of $11,768 per month (the Medicaid
regional nursing home rate for the Northern Metropolitan
region), would create a period of ineligibility for Medicaid
nursing home of 21.24 months. Thus, the Medicaid ap-
plicant would have to privately pay for nursing home care
for 21.24 months. Said payments will be made by using
the applicant’s monthly income, such as social security
and/or pension along with the funds transferred pursu-
ant to the promissory note being repaid to the applicant.
This calculation requires a variety of factors to be consid-
ered, such as the private pay cost of the nursing home, the
monthly income of the applicant and an actuarial calcula-
tion of the promissory note and/or annuity payment to
be made during the period of ineligibility for Medicaid.
The amount paid to the nursing home must always be
less than the nursing home’s private pay rate, pursuant to
Medicaid regulations.

Once the ineligibility period imposed by Medicaid has
expired, the Medicaid application is brought up to date
and resubmitted, and the applicant will then be approved
for nursing home Medicaid. Implementation of a Med-
icaid crisis plan allows the protection of approximately
40-50 percent of the Medicaid applicant’s savings. In some
cases, it can also protect significantly more, if the appli-
cant for Medicaid does not survive the period of ineligibil-
ity created. If the potential applicant is married, spousal
refusal is normally the best option.

Thus, as can be seen from the above, the implemen-
tation of a Medicaid crisis plan, when possible, is an
extremely valuable tool in helping to prevent the unnec-
essary dissipation of all of one’s life savings in the event
nursing home care is required. However, if one has en-
gaged in Medicaid asset protection planning significantly
in advance of needing nursing home care, the ability to
shelter and protect virtually all of one’s life savings from
the cost of care is even more likely. Planning well in ad-
vance of needing care is still the best course of action.

Anthony Enea, Esq. is a member of Enea, Scanlan &
Sirignano, LLP with offices in White Plains and Somers,
New York. He is a past chair of the Elder Law Section
of NYSBA and Past President and Founding Member of
the New York Chapter of NAELA. His telephone num-
ber is (914) 948-1500.
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