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Message from the Section Chair

The Fall meeting was held
in Saratoga Springs. We gath-
ered at the venerable Gideon
Putnam Hotel on October 6th
and 7th. The district represen-
tative, Tara Pleat, was the chair
of the meeting, which included
roundtable discussions on
Thursday afternoon.

The program on Friday
focused on special needs plan-
ning and use of supplemental needs trusts including
administration. We were fortunate to have the hus-
band and wife team of Fran Pantaleo and Bob Freed-
man as the presenters.

And as with any meeting of our Section, there was
a social event held at the Saratoga Automobile Muse-
um where we dined among retired race vehicles and a
display of cars built in New York State. The museum is
located in the Saratoga Spa State Park and the building
is a converted spa water bottling plant.

Is YOUR Firm Participating?

The Foundation is announcing the 2016 Firm Challenge

and invites firms of all sizes across New York to parficipate!

Stand out and be recognized as a firm that cares about
making a difference as a philanthropic pariner of The
Foundation. Your support will help The Foundation meet
the goal of doubling the much needed grant program.

The New York Bar Foundation wishes to thank the following
firms that have committed to the Challenge and making @

difference so far!

The deadline for the Firm Challenge is
December 1! Don't be left out-visit
www.tnybf.org/firmchallenge and get involved!

= Lawyers caring.

||| THE NEW YORK LAC:EIL\J/:drSTEZOCIglieI
BAR FOUNDATION

Around the state.

All in all it was a great visit to an area full of his-
tory during the Fall foliage season.

Looking ahead to the next several months, we
hope to continue on the legislative successes made in
the last session

The proposal concerning attorney-client privilege
was presented to the Governor’s Office after passing
in both the Assembly and Senate, as was the proposal
to extend the expiration of the QDOT sunset provi-
sions from July 2016 to July 2019. Both were signed
into law.

The Legislation Committee Co-Chairs, Rob Harper
and Jennifer Hillman, were kept fully employed work-
ing on these proposals, as well as others.

Help on our many Committees is welcomed and
Iinvite you to look at the range of Committees which
are listed near the end of this Newsletter and contact
me. I will be happy to help you join a Committee
which works in an area of interest to you.

Magdalen Gaynor

Silver
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Message from the Editor

In this issue of the News-
letter, two of our articles
provide a closer look at pro-
visions of the CPLR that are
particularly useful to trusts
and estates practitioners.
Frank T. Santoro provides
an overview of CPLR Article
77 and reminds us of the
Supreme Court’s jurisdic-
tion over trust disputes, and
Stephen L. Ham and Ronald
J. Weiss address a recent
change to CPLR 2106(b) that may simplify the process
for executing a New York will in a foreign country.
Also appearing in this issue is an article by Howard M.
Esterces discussing the continued use of credit shelter
trusts despite the increased federal exclusion amount
and portability, and an article by Gary Bashian explain-
ing factors courts consider in fixing legal fees in the
context of SCPA 2110 proceedings.

Apologies to Darcy M. Kartis, whose bio was not
published with her article, “Computation of Allow-
able Deductions for New York State Estate Tax—New

Guidance,” which appeared in our Summer 2016 is-
sue. Ms. Katris is a partner at the firm of Hodgson
Russ LLP in New York, New York where she practices
in the areas of estate planning and estate administra-
tion. She is the co-chair of the Multi-state Practice
Committee of the Trusts and Estates Law Section, and
a Fellow of the American College of Trust and Estate
Counsel.

Our next submission deadline is December 7, 2016.
The editorial board of the Trusts and Estates Law Section
Newsletter is:

Jaclene D’ Agostino, Editor-in-Chief
jdagostino@farrellfritz.com

Naftali T. Leshkowitz, Associate Editor
ntl@leshkowitzlaw.com

Sean R. Weissbart, Associate Editor
srw@mormc.com

Thomas V. Ficchi, Associate Editor
tficchi@cahill.com

Jaclene D’Agostino

o | Baee
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Potts and Freeman Updated: Surrogate’s Court Criteria
and Rationale for Fixing Legal Fees in Estates

By Gary E. Bashian

In the seminal cases of In re Potts’ Estate! and In re
Freeman’s Estate,? the Appellate Division and Court of
Appeals provided guidance to New York State Sur-
rogate’s Courts by listing factors to take into consider-
ation in a proceeding under Surrogate’s Court Proce-
dure Act (SCPA) 2110, regarding the fixing of attorney’s
fees. These factors are:

1. Time and labor required, the difficulty of the
questions involved, and the skill required to
handle the problems presented;

2. The lawyer’s experience, ability and reputation;

3. The dollar amount involved and benefit result-
ing to the client from the services;

4. The customary fee charged by the bar for similar
services;

5. The contingency or certainty of compensation;
6. The results obtained; and
7. The responsibility involved.

These original factors have since been refined and
expanded upon, often by the attempts of attorneys
to test the limits of the “fair value” of legal services
rendered during the administration of an estate. The
evolving jurisprudence surrounding SCPA 2110 is
charted below. Examination of recent court decisions
in New York reaffirms the importance of the Potts and
Freeman factors, as well as the factors that are now
emphasized by the Surrogate’s Courts for determin-
ing legal fees. In reviewing cases that both limited and
expanded the criteria of fees sought, the Courts have
shown a willingness to ensure that attorneys are fairly
compensated, but also to rein in attorneys who attempt
to stretch the limits of reasonableness.

In recent years, when fixing legal fees Surrogate’s
Courts have invariably focused on (1) the importance
of time spent on the matter, (2) the inherent authority
of the Surrogate to reduce and fix fees, even when the
parties involved have consented to the fee applications,
and (3) the overall size of the estate. In addition:

1. The use of meticulous and contemporaneously
maintained time records has been emphasized
as being very important;

2. There has been a focus on the quality of the
work done as courts increasingly analyze the
type of work done; and

3. The necessity of the work is being scrutinized.

One of the most useful tools in supporting the le-
gal fees sought in a SCPA 2110 proceeding has proven
to be well kept and detailed time records of all work
performed on a matter. Although the Potts decision
did not disregard time spent on a matter, presiding
Justice Hubbs in Potts placed more weight on factors
such as the ability of the attorney and the outcome of
the matter.® After Potts, courts have also considered
the importance of contemporaneously maintained time
records.* The importance of time records remains vital
to an attorney’s application for legal fees, and the lack
of contemporaneous time records may “substantially
weaken” a claim for fees.> And this makes sense, be-
cause unless records are contemporaneous and part of
an attorney’s ordinary practice, they become suspect.
Surrogate’s Courts will also scrutinize the amount of
work billed by the most experienced, and usually most
expensive, attorneys and determine whether it was ap-
propriate for a senior attorney to complete the work, or
whether it was more appropriate for a junior attorney
to have done the work at a lower billing rate.®

Despite the importance of an attorney’s contempo-
raneously maintained time records, a Surrogate is not
obligated to rely solely upon the time records in deter-
mining the reasonableness of the fees requested. Surro-
gate’s Courts have also judged the quality of the work
for which fees are sought, rather than just considering
the time spent. Former Bronx County Surrogate Lee
Holzman, in In re Estate of Blau, not only disallowed le-
gal fees requested for executorial services, but also stat-
ed in his decision that the attorney had been “spending
significantly more time on issues than warranted.””
The Surrogate concluded that the attorney spent “ap-
proximately 25% more time than he should have” on
executorial rather than legal services, engaged in legal
services involving issues that should have been con-
ceded, and spent more time on issues than required by
the complexity of the issues.®

The lesson learned from In re Estate of Blau is that
the use of time records in determining the reasonable-
ness of legal fees involves not merely an examination
of the amount of time spent, but rather it is a qualita-
tive and quantitative review under which a Surrogate
will, in his or her discretion, reduce legal fees based
on the amount of time in which work should have been
completed. The subjective nature of this determination
may prove difficult to accept for attorneys who dis-
agree about the necessity of certain work or complexity
of certain matters, or for attorneys encountering certain
issues for the first time. Also, most attorneys are re-
spectful of their clients’ needs and costs of fiduciaries,
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and will zealously assist an executor or executrix to
understand their fiduciary responsibilities, and while
some of this time may not be purely legal, nevertheless
it is necessary, reasonable, and required. The distinc-
tion between legal services and other work done by an
attorney during the course of a legal proceeding is not
black and white, but the courts have a duty to protect
estates, and in balancing that duty, when it comes to
evaluating attorney compensation, the attorney may
not necessarily evoke the court’s sympathy.

Although a Surrogate is not obligated to accept at
face value an attorney’s summary of hours worked on
a matter,” and the discretion of a Surrogate is indeed
broad during the determination of the reasonableness
of legal fees under SCPA 2110, this discretion may be
abused by a Surrogate, under the guise of applying
Potts and Freeman factors.

the Surrogate’s fixing of legal fees for another attorney
in the matter who provided similar services.

For example, in In re Greenfield, the Surrogate’s
Court of Kings County awarded approximately
$360,000 in legal fees for an attorney’s services ren-
dered to a co-administrator, but only approximately
$150,000 to another attorney for similar services ren-
dered to the Public Administrator, who was a co-ad-
ministrator of the estate.!* The Appellate Division de-
termined that because the two attorneys had provided
similar services, the Surrogate’s determination based
on the traditional SCPA 2110 factors was an improvi-
dent exercise of discretion.'

Interestingly, the Appellate Division remanded
the redetermination of legal fees for one of the two at-
torneys to a Surrogate’s Court in a different county,

“A Surrogate is permitted to ignore the quantity of the legal
services rendered, as well as consider whether the substance and
quality of the actual work completed benefited the estate.”

In In re Elenidis, the Appellate Division determined
that even though the Surrogate considered relevant
factors such as the size of the estate and whether the
estate benefited from the services rendered, the reduc-
tion of time charges from thirty hours to twenty hours
was an improvident exercise of discretion.!® While the
Surrogate had correctly reduced the overall attorney’s
fees for the attorney from the approximately $35,000
already paid, the Appellate Division determined that
the attorney was entitled to fees for the thirty hours of
service he had rendered.! The Elenidis decision is im-
portant for attorneys to be aware of because it provides
support for the argument that even if the total amount
of fees is determined excessive, the number of hours
spent on the matter may still be considered reasonable,
thus allowing attorneys the opportunity to further
defend their time charges. In other words, a reduction
in the total fee is not synonymous with a proper reduc-
tion in the time spent on a matter.

Especially difficult may be situations where con-
temporaneous time records are not maintained, even if
the attorneys agree by stipulation to fix the fees for le-
gal services as a certain percentage of the estate, which
is an arrangement that does not require time records.!?
Despite the lack of time records, an attorney may sub-
mit evidence demonstrating the work completed on a
matter and the breadth of an attorney’s involvement in
a matter.’® Further, when a Surrogate makes a deter-
mination as to legal fees based on services provided by
one attorney, that determination will be persuasive in

given his many years of service to the Public Admin-
istrator of Kings County. This was clearly an effort to
ensure the impartiality of the Surrogate. While this
case supports the well settled law within SCPA 2110
proceedings that courts are not bound by any retainer
agreements or a party’s consent to attorney’s fees re-
quested or already paid, it also supports the notion
that a Surrogate should take into consideration similar
work done by other attorneys in the same matter when
determining reasonable and appropriate fees, as part
of the consideration of the Potts and Freeman factors.1®

Perhaps the most illuminating of recent decisions
came last year in In re Marsh in which the Westchester
County Surrogate’s Court significantly reduced the
attorney’s fees sought by a White Plains firm."” The
court first considered that the firm sought approxi-
mately $1,230,000 in legal fees, in addition to the ap-
proximately $993,000 in legal fees already approved
by the Surrogate’s Court up to that point, despite the
estate having only $340,000 of remaining assets.!®
While there was no indication that the time records
kept by the law firm were lacking, the court did not
accept the firm’s assertions of time spent on the matter
and reduced the legal fees sought from approximately
$1,230,000 to $472,000.1 A Surrogate is permitted to
ignore the quantity of the legal services rendered, as
well as consider whether the substance and quality of
the actual work completed benefited the estate.?’ The
Surrogate refused to approve legal fees that amounted
to nearly twenty percent of the estate.?!

NYSBA Trusts and Estates Law Section Newsletter | Fall 2016 | Vol. 49 | No. 3



The law firm also sought legal fees related to the
appeal of the Surrogate’s decision on its fees. The
court deemed such legal fees improper because the
services related to the appeal provided no benefit to
the estate and only benefited the firm. The court noted
that even if legal fees for the appeal could be awarded,
the $300,000 sought was “grossly excessive.”?? To this
point, the court also stated that because the firm and
one attorney partner were defendants in an action in
which they also represented the fiduciary of the estate,
the fact that the firm provided legal services to itself
must be taken into consideration, even though a court
may approve the use of estate funds to pay attorney’s
fees incurred by the fiduciary in such a situation.?®

It is important to note that even fees that are related
to estate administration may be challenged by a Sur-
rogate should the time be spent “defending that which
was not defensible.”?* Further, in Marsh, the law firm
sought reimbursement for disbursements related to
the defense of the fiduciary, which the Surrogate deter-
mined were not reimbursable under Matter of Diamond,
which disallows reimbursement of expenses for travel,
mailing, telephone, photocopies, fax, etc., as costs ex-
pected to be absorbed by the attorney.?

As can be seen from the discussion in In re Marsh,
there are indeed limits for the type of legal services for
which Surrogate’s Courts are willing to approve legal
fees, beyond those factors first described in Potts and
Freeman. The Surrogate’s determination in Marsh is an
important lesson to seek legal fees only for services
that benefited the estate, and not to seek legal fees that
greatly exceed the total value of the estate.

A similar determination was made regarding attor-
ney’s fees incurred during the administration of a trust
where the fees sought exceeded twenty percent of the
trust assets.?6 Indeed, this determination follows the
generally accepted rule that the legal fee must be rea-
sonably related to the size of the estate.?”

In re Askin involved one of the more nuanced appli-
cations of SCPA 2110, where the Surrogate’s Court was
tasked with determining the extent of its jurisdiction
over an out-of-state law firm under SCPA 2110.28 In In
re Askin, the Decedent’s Will was admitted to probate in
New York, but the appointed executor was a Massachu-
setts resident who hired a Massachusetts firm, which
retained New York law firms to appear on its behalf
in Westchester County Surrogate’s Court. The West-
chester County Surrogate determined the court did not
have authority to fix the fees of a Massachusetts law
firm for legal work conducted solely out of state (as the
law firm argued), but still ordered that attorney’s fees
already paid to an out-of-state attorney be returned to
the estate.?? The Appellate Division reversed, and held
that the New York State Surrogate’s Court indeed had
jurisdiction to fix compensation owed to the Massachu-
setts firm, and that it should have made a determina-

tion as to the reasonableness of the fees sought rather
than directing the return of all fees.®°

As stated by the Appellate Division in Askin, SCPA
2110 does not limit Surrogate’s Courts from fixing com-
pensation for attorneys engaged in estate administra-
tion matters in New York State, even if they are out-of-
state attorneys.>! Per the Appellate Division, the Surro-
gate’s Court acknowledged, but neglected to apply, the
traditional Potts and Freeman factors, but should have
done so to determine the reasonableness of the fees pri-
or to requiring the Massachusetts firm to refund to the
estate all fees previously paid.*? The Askin decision af-
firms the broad reach of SCPA 2110, and teaches that an
out-of-state address will not insulate an attorney from
a Surrogate’s Court’s authority to fix attorney’s fees for
the administration of an estate.

A perhaps all too common dilemma faced by an
estate’s fiduciary who is unsure whether his or her at-
torney’s fees are reasonable is the timing of payment.

A fiduciary who pays attorney’s fees without Court ap-
proval, and that are ultimately decided to be excessive,
may be surcharged by the Court. However, should the
fiduciary refuse payment until the fee is approved by
the court, the court has the authority to impose interest
on the amount owed to the law firm. In Matter of Beiter,
New York County Surrogate Rita Mella rejected the
decision of a Special Referee that imposed pre-decision
interest on unpaid legal fees, since such interest is
typically reserved for rare occasions, such as when fi-
duciaries carelessly or purposely delay a proceeding.3
In Beiter, the fiduciary expressed his concern over the
amount of the legal fees charged by two New York City
law firms, so he stopped paying them.3* The Surrogate
determined that because the fiduciary expressed his
concern over the fees in good faith and did not pur-
posely delay the proceeding, the fiduciary “should not
be forced to risk liability for surcharge in order to avoid
exposing the estate to liability for pre-decision inter-
est.”® The Beiter decision resolves the conundrum by
ruling that a fiduciary will not have to decide between
a surcharge and interest, provided he or she takes the
requisite good faith steps to timely communicate any
legitimate concerns regarding fees to the attorney.

As demonstrated by the decisions discussed above,
New York State Surrogate’s Courts, as well as the Ap-
pellate Divisions, are mindful of attorney overreach
with regard to legal fees. On the other hand, the courts
will on rare occasion also correct a determination of
legal fees that provides insufficient compensation for
work completed on a matter. Therefore, it is important
for attorneys to know both the limits of reasonableness
during a SCPA 2110 proceeding, as described in cases
such as In re Marsh and In re Estate of Blau, as well as be
aware of situations where they may rightfully appeal
when the hours they work on a matter warrant com-
pensation, such as in In re Elenidis, and when the fixing
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of legal fees must be consistent for services provided
during a matter, such as In re Greenfield.

As a general maxim, attorneys who desire the best
possible outcome in a SCPA 2110 proceeding should
only seek fees that are (1) beneficial to the estate and
not incurred serving the attorney’s own interests, (2)
not grossly excessive in relation to the size of the es-
tate, (3) for services that were for legitimate claims and
defenses, and (4) supported by contemporaneously
maintained time records.
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Consider Giving Spouse Power to Make Distributions
to Herself From Credit Shelter Trust

By Howard M. Esterces

Credit Shelter Trusts are not a thing of the past
despite an increase in the Federal Applicable Exclusion
Amount to $5,450,000 for deaths in 2016, and portabil-
ity. Although a decedent’s unused exclusion amount
(“the Deceased Spousal Unused Exclusion Amount” or
“DSUEA”) is available to a surviving spouse as a result
of the Tax Relief Unemployment Reauthorization and
Job Creation Act of 2010, the amount is fixed as of the
first spouse’s death. By contrast, assets in a credit shel-
ter trust designed to be excluded from the survivor’s
gross estate can appreciate to a far greater value than
the fixed DSUEA of the first spouse to die, particularly
when the survivor is young and may be expected to
live for a good number of years.

For example, suppose the first spouse dies in 2016,
leaving his entire estate outright to his wife. If the
survivor dies 15 years later, the first spouse’s frozen
DSUEA of $5,450,000 would be excluded from the sur-
vivor’s estate, in addition to her own Applicable Exclu-
sion Amount. Suppose instead that $5,450,000 were put
into a credit shelter trust on the first death, that income
is paid out each year, and principal increases in value
at an annual rate of 2%, compounded annually. The
credit shelter trust would then be valued at over $7.3
million, all of which would be excluded from the survi-
vor’s taxable estate.?

It is by no means certain that the survivor will even
be able to use the unused exclusion amount of the first
spouse to die. For example, if the survivor remarries,
and the new spouse pre-deceases her, the unused ex-
clusion of the first deceased spouse will no long apply,
since only the last deceased spouse counts in determin-
ing the DSUEA available to the survivor. If the newly
deceased spouse had children of a prior marriage,
chances are that his exclusion amount will be left to
them and the surviving spouse will not have the use of
any DSUEA. Portability also does not apply for Genera-
tion Skipping Transfer Tax purposes, which may be a
consideration in the case of very large estates.

Furthermore, unlike the Federal estate tax, porta-
bility does not apply in determining New York State
estate taxes. For example, suppose the first spouse’s
estate had been left outright to the survivor, and the
survivor dies in 2016 with her own taxable estate of
$5,450,000, an amount which is exempt from Federal
estate tax this year. Although the New York basic exclu-
sion amount is $4,187,500 beginning April 1, 2016, none
of the exclusion will be available because the New York
exclusion disappears entirely if the taxable estate is
105% or more of the basic exclusion amount. Here, the

New York exclusion amount disappears entirely for a
taxable estate of $4,396,875 (105% of $4,187,500). The
New York estate tax accordingly, will be $444,800, de-
spite there not being any Federal estate tax due.?

For that reason, in estates where a credit shel-
ter is warranted, care should be taken to modify the
full Federal Applicable Exclusion Amount, currently
$5,450,000, in a formula clause establishing the credit
shelter trust. The credit shelter should be limited to
the highest amount which will not be subject to New
York estate tax, unless your client will be happy to pay
more than $400,000 of New York estate tax when the
first spouse dies. This won’t be necessary once the New
York exemption will equal the Federal exemption on or
after January 1, 2019. In the meantime, consider using
the following language in designing the credit shelter
formula:

Notwithstanding the foregoing, how-
ever, the Credit Shelter Trust shall not
exceed the highest amount which may
pass without payment of State death
taxes in my estate (except to the extent
my taxable estate is increased as a re-
sult of my spouse’s qualified disclaim-
er, or by reason of failure the qualify
terminal interest property for a marital
deduction).

There are, of course, other reasons to use a credit
shelter trust on a first death, including for Medicaid
planning, and where there have been multiple mar-
riages to control the disposition of assets when the
survivor dies. This is not to imply that a credit shelter
trust as opposed to reliance on portability is always
desirable. It depends on the size of the spouses’ estates,
their ages, health and consideration of income tax is-
sues. The cost basis for income tax purposes of assets in
a credit shelter trust will be stepped up to fair market
value on the first death, but will not benefit from a fur-
ther step up when the survivor dies.

Structuring the Credit Shelter Trust

Surviving spouses usually don’t care for the idea of
tying up assets in trust, particularly when distributions
of principal to the survivor are under the control of an-
other trustee. Consider the following to satisfy the sur-
vivor’s desire for some control, while at the same time
keeping the credit shelter trust out of the survivor’s
taxable estate: Name the survivor as a trustee, with sole
authority to make withdrawals of principal for her own
health, maintenance, and support. A co-trustee would
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be named with authority to make distributions for any
other purpose. A clause to accomplish this might look
as follows:

The Trust for My Wife

The Trustees are directed to use in-
come and principal of the Credit
Shelter Trust for my wife’s health,
maintenance and support in the same
standard she enjoys on the date of

my death, after consideration of the
income, support, and capital resources
otherwise available to her. My wife
shall have sole authority while she

is a Trustee to exercise the discretion
above, whether or not another Trustee
is serving with her. In that case, any
Trustee serving with my wife shall be
exonerated and held harmless by my
estate and her trust in following my
wife’s directions pertaining to distri-
butions for her health, maintenance
and support. If my wife is not serving,
then the Trustees who are serving are
directed to exercise the discretion pro-
vided in this Section.

Several issues come to mind in considering the
clause above. Will the credit shelter trust still remain
free of inclusion in the survivor’s gross estate for estate
tax purposes? Will it be subject to claims of the survi-
vor’s creditors, which, in turn would also cause the
trust to be included in the survivor’s gross estate? The
answers to both of these issues are favorable.

To begin with, Estate Powers and Trusts Law
(EPTL) 10-10.1 allows a trustee to make distributions
of income or principal to herself for her “health, educa-
tion, maintenance or support within the meaning of sec-
tions 2041 and 2514 of the Internal Revenue Code ...”.

Margaret Valentine Turano, in discussing this
in her 2004 Practice Commentaries to EPTL 10-10.1,
states:

Under the prior version of this statute,
a trustee could not exercise a discre-
tionary power in his own favor. Such

a law prevented inclusion of the trust
corpus in the trustee’s gross estate for
estate tax purposes as a power of ap-
pointment under IRC 2041 ... The 2003
legislation also permitted trustees of
other trusts (that is irrevocable trusts
and trusts created by someone other
than the grantor) to exercise the limit-
ed power to provide for his own main-
tenance, health, education or support
(the ascertainable standard of 2041).

Professor Turano goes on to state, “[t]his section
ensures that a trust will not be included in the trustee’s
gross estate because he has a general power of appoint-
ment.”

EPTL 10-7.1 provides further that,
Property covered by a special power
of appointment (or a general power of
appointment that is exercisable solely
for the support, maintenance, health
and education of the donee within the
meanings of Sections 2041 and 2514

of the Internal Revenue Code) is not
subject to the payment of the claims of
creditors of the donee, his estate or the
expenses of administering his estate.

A further issue is whether the trustee-beneficiary
in exercising discretion to pay principal to herself for
her health, maintenance, education and support is
obliged to take into consideration the beneficiary’s
other income, capital resources, and means of sup-
port. This does not seem to be the case under Treasury
Regulations 20.2041-1(c)(2) (Treas. Reg.), which pro-
vides that “In determining whether a power is limited
by an ascertainable standard, it is immaterial whether
the beneficiary is required to exhaust his other income
before the power can be exercised.” This probably ex-
onerates the trustee beneficiary from necessarily even
considering her other income, capital resources and
means of support. It is probably safer, however, to in-
clude these additional requirements, since they are not
specifically covered in the regulation.

Treas. Reg. 20.2041-1(c)(2) is reproduced below to
provide further insight to the subject.

(2) Powers limited to an ascertainable
standard. — A power to consume, in-
vade, or appropriate income or corpus,
or both, for the benefit of the decedent
which is limited by an ascertainable
standard relating to the health, edu-
cation, support, or maintenance of

the decedent is, by reason of Section
2041(b)(1)(A), not a general power

of appointment. A power is limited

by such a standard if the extent of

the holder’s duty to exercise and not
to exercise the power is reasonably
measurable in terms of his needs for
health, education, or support (or any
combination of them). As used in this
subparagraph, the words “support”
and “maintenance” are synonymous
and their meaning is not limited to
the bare necessities of life. A power

to use property for the comfort, wel-
fare, or happiness of the holder of the
power is not limited by the requisite
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standard. Examples of powers which
are limited by the requisite standard
are powers exercisable for the holder’s
“support”, “support in reasonable

Vs

comfort”, “maintenance in health and
reasonable comfort”, “ support in his
accustomed manner of living”, educa-
tion, including college and professional
education”, “health”, and “medical,
dental, hospital and nursing expenses
and expenses of invalidism”. In deter-
mining whether a power is limited by
an ascertainable standard, it is immate-
rial whether the beneficiary is required
to exhaust his other income before the
power can be exercised.

For the reasons stated above, credit shelter trusts
limited to the New York estate tax exclusion amount,
and providing the survivor with authority to pay

principal to herself for her health, maintenance, and
support, are still worth considering, despite portability
provisions under Federal estate tax law.

Endnotes

1. The Tax Relief Unemployment Reauthorization and Job
Creation Act of 2010, effective for deaths after January 1, 2011,
amended IRC Sections 2010 and 2505.

2. The masculine and feminine are used interchangeably in this
article and applies whichever spouse dies first or survives. It
also applies to same-sex marriages.

3. Ch.59 New York Laws of 2014 (Part X).

Howard M. Esterces is an attorney practicing at
Meltzer, Lippe, Goldstein, and Breitstone, LLP in
Mineola, New York. He is a Fellow of The American
College of Trust and Estate Counsel, a Fellow of the
New York State Bar Foundation, and is on the Board
of Editors of Practical Tax Strategies, a Thomson Re-
uters publication.
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CPLR Article 77 and Trust Litigation in Supreme Court

By Frank T. Santoro

For good reasons, trusts and estates litigators grav-
itate towards the Surrogate’s Court as the appropriate
venue for litigated matters pertaining to the affairs of
decedents and lifetime trusts. The Surrogate’s Court,
with its expansive jurisdiction, routinely presides over
cases involving substantive matters of law concerning
trusts and estates.! Moreover, the Surrogate’s Court has
a structure and staff specifically geared to handle such
matters, and the necessary resources to handle issues
that arise in the administration of decedent’s estates.?

While the Supreme Court, as New York’s court of
general jurisdiction,® has the power to probate a will
and issue letters testamentary and trusteeship, the Sur-
rogate’s Court is really the only appropriate venue for
a probate proceeding. Similarly, accountings, discovery
proceedings, and other miscellaneous proceedings per-
taining to estates and testamentary trusts most often
belong in the Surrogate’s Court.

However, the Surrogate Court’s jurisdiction should
not necessarily eliminate consideration of Supreme

procedure in all special proceedings, applies to special
proceedings commenced pursuant to CPLR article 77.7
As stated, CPLR 7701 introduces article 77, and is fol-
lowed by five more sections that are specific to trusts.

e CPLR 7702 provides that a trustee seeking a ju-
dicial discharge on an accounting must file his
accounting with an affidavit of accounting party
in the manner prescribed by SCPA 2209.

¢ CPLR 7703 incorporates the SCPA’s virtual rep-
resentation provisions to article 77 proceedings.

* CPLR 7704 limits the court’s power to appoint a
referee in certain circumstances.

* CPLR 7705 and 7706 provides for the filing of
an account settled informally and procuring an
order thereon in a manner similar to SCPA 2202.
CPLR article 4, governing all special proceedings
applies in a special proceeding brought pursuant
to article 77.

“While the Supreme Court, as New York’s court of general jurisdiction, has
the power to probate a will and issue letters testamentary and trusteeship, the
Surrogate’s Court is really the only appropriate venue for a probate proceeding.”

Court as an appropriate venue for disputes pertaining
to trusts. Civil Practice Law and Rules (CPLR) 7701,
which introduces CPLR article 77, authorizes a special
proceeding for the determination of matters relating
to express trusts.* Article 77 is intended to provide an
economical and relatively expeditious method for the
adjudication of trustees” accountings and other trust
matters in Supreme Court.? Article 77 is seldom dis-
cussed at length—for example, Siegel’s New York Prac-
tice, an old friend to all civil litigators, mentions article
77 only once, stating “[a] special proceeding is also
used in the Supreme Court to determine matters relat-
ing to a trust.”® Given the goals underlying article 77,
economy and swift adjudication of disputes pertaining
to trusts, Supreme Court is a venue worth considering
when bringing such a proceeding. A closer look at ar-
ticle 77 is thus in order—this article addresses only the
basics.

The Statute and Cases Decided Thereunder

Article 77 has only a few sections and incorporates
certain provisions of the Surrogate’s Court Procedure
Act (SCPA) by reference. CPLR article 4, governing

While article 77 contains only a few provisions,
the Supreme Court has addressed a myriad of issues
and disputes in article 77 proceedings. For example,
the proper application of Estates Powers and Trust
Law (EPTL) Section 7-1.9 was addressed in an article
77 proceeding in Elser v. Meyer.® In Elser, the Supreme
Court held that a settlor of a lifetime trust could revoke
a trust without the consent of the trustee notwithstand-
ing language in the trust instrument which, in sum
and substance, required the consent of the trustee to
revoke the trust. The Appellate Division reversed, and
remitted the matter to the Supreme Court to determine
whether the trustee had unreasonably withheld his
consent.’

In Andrews v. Trustco Bank,'* the Supreme Court, in-
ter alia, addressed objections to an accounting review-
ing New York’s former Principal and Income Act.!! In
Addesso v. Addesso,'? the Supreme Court dismissed an
article 77 proceeding to compel a trustee to account
and compel a distribution where uncontroverted evi-
dence before the court showed that there were no as-
sets remaining in the trust account and the petitioner
previously had been provided with an accounting.
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In another article 77 proceeding where beneficiaries
sought an accounting from a trustee, the court ex-
tended judicial approval of a sale of a parcel of real
property.’> Removal of a trustee on the grounds that
the trustee has disregarded court orders and engaged
in self-dealing has also been granted in an article 77
proceeding.!4

Concurrent Jurisdiction and Removal to
Surrogate’s Court

Concurrent jurisdiction notwithstanding, the courts
generally err on the side of transferring matters per-
taining to trusts and estates to the Surrogate’s Court. A
petitioner seeking relief from the Supreme Court with
respect to a trust may find himself mired in the delay
and expense of motion practice, and may find himself
ultimately awaiting the administrative transfer of his
article 77 proceeding from Supreme Court to the Surro-
gate’s Court following decision and order on a motion.
Under N.Y. Const. art. VI, § 19(a) and CPLR 325, the Su-
preme Court may, and quite often does, transfer trusts
and estates-related disputes to the Surrogate’s Court.

Where there are existing proceedings pending
pertaining to an estate or a trust in the Surrogate’s
Court, the Supreme Court will generally refrain from
exercising its concurrent jurisdiction where all the
relief requested may be obtained in the Surrogate’s
Court and where the Surrogate’s Court has already
acted.’ Thus, by way of example, the Supreme Court
is unlikely to exercise jurisdiction over a proceeding to
remove a trustee where that trustee has petitioned the
Surrogate’s Court for judicial settlement of her account.
However, the Supreme Court will retain jurisdiction
over a dispute affecting a decedent’s estate when it is
the first court to assume jurisdiction over the matter,
especially where no motion is made in Supreme Court
asking it to exercise its discretion to transfer of the ac-
tion to the Surrogate’s Court.'

While the law favors the Surrogate’s Court as a
venue for adjudicating disputes pertaining to trusts,
the cases cited above plainly show that the Supreme
Court deals with trusts regularly. Moreover, the Su-
preme Court, and in particular the commercial division
as it exists in some counties,'” frequently addresses the
kinds of issues that are featured prominently in trust
litigation. For example, the administration and man-
agement of closely held businesses, solely owned or
controlled by a trust, will often raise questions of self-
dealing, prudence, and the proper exercise of fiduciary
power. Issues surrounding corporate governance, com-
plex taxation, business valuation, and real estate valua-
tion are as commonly encountered in trust litigation as
they are in business divorce litigation in the Supreme
Court.

Under the right circumstances, the Supreme Court
should be persuaded to decline to exercise its power

to transfer an article 77 proceeding to the Surrogate’s
Court. It would seem, in a situation involving a lifetime
trust over which the Surrogate’s Court has never enter-
tained jurisdiction for any purpose, that the Supreme
Court should exercise and retain its jurisdiction to
fulfill article 77’s goals of expediency and economy in
the adjudication of disputes pertaining to trusts. While
the Supreme Court may not frequently delve into the
minutiae of the Principal and Income Act!® or explore
the canons of trust construction, as New York’s court of
general jurisdiction, it is well-equipped to do so, and to
administer justice in matters involving same.

Practical Issues May Arise

While it always falls upon the practitioner to en-
sure that jurisdiction is obtained over all necessary
parties, and to ensure that all pleadings include the
necessary information for the court to afford the relief
requested by the petitioner, the Surrogate’s Court is
unique. The Supreme Court does not have an account-
ing clerk or a miscellaneous clerk who will evaluate ac-
countings or pleadings and firmly inform the practitio-
ner as to the minimum requirements that, in the clerk’s
view, must be met before process issues. While article
77 incorporates by reference the SCPA’s provisions per-
taining to virtual representation, and requires that an
accounting and affidavit of accounting party be filed in
a proceeding seeking judicial approval of accounting,
it does not, for example, statutorily identify all of those
parties entitled to notice in an accounting proceeding.
Creditors, potential creditors, beneficiaries, legatees,
devisees, co-trustees, successor trustees, Court—appoint—
ed guardians, fiduciaries of deceased beneficiaries (or
the beneficiaries or distributees of the deceased benefi-
ciary where no fiduciary is appointed), and the New
York State Attorney General! are all parties who may
be interested in a trust accounting.?’ A binding decree
in an accounting proceeding approving a trustee’s ac-
counting will only be binding on those who had notice
and opportunity to be heard with respect to same, so it
is critical that all interested parties be joined therein.?!
Moreover, the failure to join a necessary party, such as
the New York State Attorney General where there is a
charitable interest in the trust, can result in a motion to
dismiss for failure to join an indispensable party, result-
ing in unnecessary delay and expense.?

Similarly, where the Surrogate’s Court will almost
always automatically appoint a guardian ad litem for
an infant or a person under a legal disability to ensure
that their interests are protected, the practitioner in an
article 77 proceeding should highlight the necessity of
a guardian ad litem, or move pursuant to CPLR 1202 to
seek the appointment of a guardian ad litern where ap-
propriate at the outset of the proceeding.

There are other practical considerations that must
be considered before commencing an article 77 pro-
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ceeding. For example, the service provisions of the 6. Siegel, N.Y. Prac. § 547 (5th ed.).

SCPA are unique to the Surrogate’s Court,? while the 7. Id.§§ 550-556.

general service provisions of CPLR article 3 apply in a 8. 29 A.D.3d 580, 814 N.Y.S.2d 684 (2d Dep’t 2006).
special proceeding under article 77.24 9 I

10. 289 A.D.2d 910, 735 N.Y.S.2d 640 (3d Dep’t 2001).
11.  See EPTL 11-2.1.
12. 131 A.D.3d 1052, 16 N.Y.5.3d 472 (2d Dep’t 2015).

Conclusion

In sum, practitioners should not discount the Su-
preme Court as an appropriate venue for litigating

disputes pertainjng to trusts, especially with respect to 13.  Inre Jensen, 107 A.D.3d 1222, 967 N.Y.S.2d 495 (3d Dep’t 2013).
lifetime trusts. Depending on the circumstances, defer- 14.  Gouiran v. Gouiran, 263 A.D.2d 393, 693 N.Y.5.2d 127 (Ist Dep’t
ence to the Surrogate’s Court’s experience in matters 1999).
pertaining to trusts and estates may yield to other con- 15.  In re Tabler's Will, 55 A.D.2d 207, 389 N.Y.5.2d 899 (3d Dep't
siderations, and Supreme Court is a permissible and 1976).
suitable venue for the adjudication of disputes pertain- 1e. zcgg’g)t”” 0. Benkovich, 18 A.D.3d 424,795 N.Y.5.2d 246 (2d Dep't
ing to trusts. ‘ .
17. N.Y. Comp. Codes R. & Regs. tit. 22, § 202.70.

Endnotes 18. EPTLart. 11-A.
1. In re Piccione’s Estate, 57 N.Y.2d 278, 289, 456 N.Y.S.2d 669 19. EPTL8-14

(1982); Wagenstein v. Shwarts, 82 A.D.3d 628, 920 N.Y.S.2d 55 20.  See SCPA 2210.

(1st Dep’t 2011); SCPA 207; SCPA 209(6).
21.  See In re Hunter, 4 N.Y.3d 260, 794 N.Y.S.2d 286 (2005); Estate of

2. Cipov. Van Blerkom, 28 A.D.3d 602, 813 N.Y.5.2d 532 (2d Monroe, N.Y.L.J., June 20, 2001, p. 1, col. 5 (Sur. Ct., N.Y. Co.).
Dep’t 2006); Zamora v. State of New York, 132 Misc. 2d 119, 503
N.Y. Const. Art. VI, § 7(a). 23. See SCPA307.
Chiantella v. Vishnick, 84 A.D.3d 797,922 N.Y.S.2d 525 (2d Dep’t 24. See CPLR 403(c).
2011). Frank T. Santoro is counsel with the trusts and

5. See Alexander, Practice Commentaries, McKinney’s Cons. Laws estates ]itigation group at Farrell Fritz, P.C. in Union-
of N.Y., Book 7B, CPLR 7701. dale
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New CPLR Provision May Simplify Execution of New

York Wills Overseas
By Stephen L. Ham IV and Ronald J. Weiss

A recent change to New York Civil Practice Law
and Rules section 2106 may herald a new era of sim-
plicity in advising New York-based clients who execute
their wills outside the United States. Last year saw the
addition of new paragraph (b) to CPLR 2106, which
provides that affirmations made outside the jurisdic-
tion of any state or territory of the United States will
have the same effect as a sworn affidavit made inside
the United States, so long as the person making the
statement includes certain language subjecting him-
self or herself to perjury penalties in New York. CPLR
2106(b) thus has the potential to significantly simplify
the creation of a self-proving affidavit—in technical
parlance, a self-proving affirmation—that will be re-
spected under New York law and limit the chance that
witnesses will be called to testify in court as to the cir-
cumstances surrounding the execution of the will.

Before delving into new law, however, it is worth
revisiting the statutory basis for a traditional self-
proving affidavit. Surrogate’s Court Procedure Act
1406(1) provides that the attesting witnesses to a will
may (i) at the request of the testator or (ii) after the tes-
tator’s death, at the request of (a) the executor named
in the will, (b) the proponent or his attorney or (c) any
interested person, make an affidavit before any officer
authorized to administer oaths stating such facts as
would if uncontradicted establish the genuineness of
the will, the validity of its execution and that the testa-
tor at the time of execution was in all respects compe-
tent to make a will and not under any restraint.!

Although SCPA 1406(1) provides for several
methods of creating a self-proving affidavit, in the au-
thors’ practice the affidavit is executed as part of the
ceremony where the testator and witnesses subscribe
their names to the will. SCPA 1406(1) provides that the
self-proving affidavit shall be accepted by the court as
an in-court statement by the witnesses unless (i) a party
entitled to process in the proceeding raises an objection
or (ii) for any other reason the court requires that the
witnesses be produced and examined.?

While the presence of a self-proving affidavit is no
guarantee that the Surrogate will apply the presump-
tion of due execution when a will is offered for probate,
it is highly unlikely that a supervising attorney would
choose not to execute one under ordinary circumstanc-
es. That calculus changes, however, when the client is
not physically present in the United States; trusts and
estates practitioners with even occasional exposure to
international clients know how onerous it can be for
those clients to execute a will containing a self-proving

affidavit that is valid under New York law.? Even if the
client is in a jurisdiction where the equivalent of a “no-
tary public” is recognized, a foreign notary’s seal will
not have the same effect in New York without some ad-
ditional verification—often through a Hague Conven-
tion “apostille”—of the foreign notary’s qualifications.
The alternatives to foreign notaries are U.S. consular
officers, but the delays concomitant with making an
appointment at a local U.S. embassy or consulate and
travel to and from the embassy or consulate make con-
sular officers an unattractive choice for clients who are
under time or other pressures to execute their wills.

Enter CPLR 2106(b), which, on its face, eliminates
the hurdles that come with authenticating a foreign no-
tary’s seal or finding a consular officer. It provides that

[t]he statement of any person, when
that person is physically located out-
side the geographic boundaries of the
United States, Puerto Rico, the United
States Virgin Islands, or any territory
or insular possession subject to the
jurisdiction of the United States, sub-
scribed and affirmed by that person to
be true under the penalties of perjury,
may be used in an action in lieu of and
with the same force and effect as an
affidavit. Such affirmation shall be in
substantially the following form:

I affirm this ___ day of ,
, under the penalties of perjury
under the laws of New York, which
may include a fine or imprisonment,
that I am physically located outside
the geographic boundaries of the
United States, Puerto Rico, the United
States Virgin Islands, or any territory
or insular possession subject to the
jurisdiction of the United States, that
the foregoing is true, and I understand
that this document may be filed in an
action or proceeding in a court of law.

(Signature)*

Thus, so as long as the person making a state-
ment is outside the United States and accompanies the
statement with the “magic words” provided by CPLR
2106(b), that statement can be used with the same effect
as, and rather than, an affidavit in a court proceeding.®

It is not difficult to imagine how CPLR 2106(b)
could drastically simplify the will execution process for
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any testator or testatrix executing a New York will in

a foreign country. The self-proving “affirmation”—no
longer an affidavit, because it will not be attested to by
a notary public or analogous official—will be signed by
the witnesses as usual, but will also include the affir-
mation language provided by CPLR 2106(b) and a sig-
nature line for each attesting witness. Later, when the
will is offered for probate, the self-proving affirmation
should have the “same force and effect as” a self-prov-
ing affidavit, helping establish the presumption of due
execution without the hassle of having authenticated a
foreign notary’s seal or tracked down a consular officer.

Regardless of the plain language of CPLR 2106(b)
and its obvious utility in the will execution process,
several commentators have expressed skepticism that
attorneys should encourage clients to use self-proving
affirmations when executing their wills overseas. First,
no Surrogate’s Court decision discusses whether to
admit a self-proving affirmation with “the same force
and effect” as a self-proving affidavit, meaning that the
cautious attorney might wait to employ self-proving
affirmations until the time when such an affirmation
has met with specific approval from at least one Surro-
gate. Second, some commentators have pointed to the
legislative history of CPLR 2106(b), which was primar-
ily introduced as a means of simplifying commercial
litigation, as counseling against its applicability in
probate proceedings. Finally, there is a sense among
some in the New York trusts and estates bar that a self-
proving affirmation is not as reliable as a self-proving
affidavit and that a Surrogate would be unlikely to ac-
cept the affirmation in the affidavit’s place.

There are strong counterarguments to each of the
foregoing concerns. The lack of a Surrogate’s Court
ruling is understandable given the combination of the
short period of time CPLR 2106(b) has been in effect
and the natural delays between its introduction, the
actual use of its language in practice and the eventual
offering for probate of a will containing its language.
The plain language of CPLR 2106(b) does not limit
its application to commercial transactions or exclude
its use in Surrogate’s Court proceedings; surely, if the
drafters intended a narrow reading of its provisions,
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they would have explicitly constrained its applicabil-
ity. Finally, although the stamp, seal and signature of a
notary public or other official lends an air of formality
and credence to a self-proving affidavit, the same can
be said for the mandatory form of a CPLR 2106(b) affir-
mation, in which a witness states that he or she can be
subject to fines or imprisonment for signing his or her
name after a false statement.

Even with answers to these and other questions
regarding the use of CPLR 2106(b) in the will execution
context, attorneys may remain reluctant to put its pro-
visions into practice until there is more definitive guid-
ance from the legislature or the Surrogate’s Courts. Un-
til that time, however, there is no denying the potential
of CPLR 2106(b) to simplify the will execution process
for New York trusts and estates practitioners and their
overseas clients.

Endnotes
1. See N.Y. Surrogate’s Court Procedure Act 1406(1) (SCPA).
2. See id.

3. This does not foreclose the testator from executing a will
valid under the law of the foreign jurisdiction but not
necessarily valid under New York law. Estates, Powers and
Trusts Law 3-2.1 provides that a will executed in a foreign
jurisdiction is valid and admissible to probate in New York if
it is (i) in writing, (ii) signed by the testator and (iii) executed
and attested in accordance with (a) New York law, (b) the
jurisdiction where the will is executed at the time of execution
or (c) the jurisdiction in which the testator was domiciled,
either at the time of execution or at death. An attorney
admitted in New York but not admitted to practice law in
another state or a foreign country, however, should be wary of
advising the client on options (b) and (c) for reasons relating
both to the attorney’s own competence and liability for the
unlicensed practice of law, making the self-proving affirmation
a potentially safer alternative.

N.Y. Civil Practice Law & Rules 2106(b).
See id.

Stephen L. Ham IV is an associate, and Ronald
J. Weiss is a partner in the Trusts and Estates Group
at Skadden, Arps, Slate, Meagher & Flom LLP in
New York. Mr. Weiss is a former Chair of the NYSBA
Trusts & Estates Law Section.
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ReCeNT NEw YORK STATE DEcis
By Ira M. Bloom and William P. LaPiana

IONS

ADOPTION

Adoption Out Before
Effective Date of DRL 117
Nevertheless Governed by Its
Provisions

Decedent was survived
by four sisters and two broth-
ers and by five children of his
pre-deceased half-brother who
in 1949 was adopted by his fa-
ther’s sister. The administrator
of the decedent’s estate peti-
tioned for advice and direction
on the status of the children of

Ira M. Bloom

the half-brother. The petitioner’s position was that the
children were not distributees because the adoption oc-
curred before the enactment of DRL 117(1)(e) in 1987.
The court denied the petition, holding that the chil-
dren of the decedent’s half-brother are the decedent’s
distributees because the statute lacks an effective date
provision, was enacted to restore the right of the adopt-
ed-out persons to inherit, and the general rule is that
the decedent’s estate is governed by the law in effect on
the date of death. Matter of LaBelle, 51 Misc. 3d 658, 26
N.Y.S.3d 445 (Sur. Ct., Erie Co. 2016).

PARENTAGE

Comity Requires that Same-Sex Spouse Be
Recognized as Parent of Children Born During
Legally Recognized Relationship

Kelly S. and Farah M., who was not a physician,

began a romantic relationship in March 2000. In Janu-
ary 2004 they entered into a California registered do-
mestic partnership. In March 2007 Farah gave birth to
Z.S., through artificial insemination at home performed
by Farah with sperm donated by Anthony S. The child
was given Kelly’s surname and Kelly was listed on the
birth certificate as a parent. The couple legally married
in California in August 2008. Farah once again became
pregnant through artificial insemination with An-
thony’s sperm and once again the procedure was per-
formed at home by Farah. E.S. was born in April 2009,
given Kelly’s surname, and Kelly was listed as a parent
on the birth certificate.

The couple and the children moved to New York

in 2012. The couple soon separated and Kelly moved
to Arizona in the summer of 2013. In May 2014 Kelly
filed a visitation petition in Suffolk County Fam-

ily Court seeking visitation with Z.S. and E.S. Farah
moved to dismiss on the grounds that Kelly lacked

standing as a parent. In the
alternative she asked for a
hearing on the issue of stand-
ing and asked that Anthony S.
be joined as a necessary party.
The Family Court denied
Farah’s motion to dismiss the
visitation petition holding that
California law governed and
under that law the presump-
tion of parentage that arises
when children are born within
a domestic partnership or

William P. LaPiana

marriage applied.

On appeal, the Appellate Division for the Second
Department affirmed. The court held that the couple’s
failure to comply with either California or New York
statutes governing artificial insemination—the pro-
cedure must be performed by a physician with writ-
ten consent—was not determinative because comity
requires New York to recognize both the California
registered domestic partnership and the marriage. The
question is therefore to be decided under California
law, and under that law the presumption of parent-
age arising when a child is born within marriage ap-
plies both to the children born to registered domestic
partners as well as to a marriage couple. The failure
to comply with the provisions of the California statute
governing artificial insemination (Calif. Family Code
§ 7613) means only that the presumption of parentage
that arises under that statute does not apply, but does
not prevent the application of the presumption of par-
entage arising when a child is born within marriage
(Calif. Family Code § 7611). Similarly, the failure to
comply with Domestic Relations Law 73 does not au-
tomatically preclude the recognition of parental rights
where the spouse who is not the biological parent of
the child consents to the procedure, citing Laura WW.
v. Peter WW., 51 A.D.3d 211, 856 N.Y.S5.2d 258 (3d Dep’t
2008). Kelly S. v. Farah M., 139 A.D.3d 90, 28 N.Y.S5.3d
714 (2d Dep’t 2016).

POWER OF ATTORNEY

Agent May Effectuate Principal’s Resignation
as Article 81 Guardian under Authority of GOL
5-1502G(2)

Mother was appointed as son’s guardian and fa-
ther was appointed as standby guardian and sister
as alternate standby guardian. After father’s death,
mother petitioned for discharge as guardian and also
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submitted to the court a letter of resignation. Both
documents were executed by the ward’s sister under
a power of attorney granted her by their mother. The
court granted the discharge and accepted the resigna-
tion, holding that the agent’s actions were not for her
own financial benefit, and therefore were not contrary
to the fiduciary duties of an agent under a power of
attorney. In addition, the evidence of the guardian’s
inability to continue performing her duties shows that
the resignation was in the ward’s best interest. “Under
these facts,” the court wrote, the exercise of authority
by the agent falls under the scope of “estate transac-
tions” as defined in GOL 5-1502G(2), the authority to
represent and act for the principal “in all ways and in
all matters” affecting the estate of any incompetent
person for whom the principal is a fiduciary. In re Alan
G.W., 51 Misc. 3d 998, 29 N.Y.5.3d 755 (Sup. Ct., Cort-
land Co. 2016).

WILLS

Failure to Read Attestation Clause Prevents
Application of Presumption of Due Execution

One of the fundamental rules of due execution of
wills is that a valid attestation clause raises a presump-
tion of a will’s validity. However, under some circum-
stances the presumption does not arise even though the
will does include an attestation clause. The Appellate
Division, Second Department has upheld summary
judgment for the objectants where the deposition testi-
mony of both attesting witnesses stated that they had
not read the attestation clause. That being the case, the
presumption could not arise and the objectants there-
fore met their prima facie burden of proof by showing
that all of the pages of the purported will were not
present at the time of the attempted execution. In addi-
tion, the proponent’s evidence of the testamentary in-
tent of the decedent does not raise a triable issue of fact
because the only way to create a valid will is to comply
with the legislature’s command. Matter of Costello, 136
A.D.3d 1028, 26 N.Y.S.3d 545 (2d Dep’t 2016).

Devise of Property to Children Subject to Right of
Unmarried Children to Live in Property Does Not
Create Fee Simple Absolute

Decedent’s will devised her “house and premises”
to her four children “share and share alike” but went
on to direct that the premises not be sold while any of
her children were unmarried and living in the house.
The will also required that the premises be sold and the
proceeds divided equally among the children when all
of the children were married or none were living in the
house.

Fourteen years after testator’s death three of the
children brought a construction proceeding asking the

court to construe the will to give the four children a fee
simple as tenants in common. The fourth child, unmar-
ried and living in the house, opposed the petition. The
Surrogate denied the petition, holding that the lan-
guage cutting down the devise of the fee simple is suf-
ficiently “clear and explicit” to limit the fee simple, that
the restriction was not against public policy as an in-
ducement to forebear marrying or to divorce, nor did it
violate the prohibition on the undue suspension of the
power of alienation or create an unreasonable restraint
on alienation because any unmarried child occupying
the house could cease to do so at any time and acceler-
ate the sale of the premises with consent of all of the
children. Moreover, the language in the will giving the
executor the power to sell, mortgage, or lease all of the
decedent’s real property did not prevail over the clear
and unambiguous provision regarding the house and
premises even though that language appears later in
the will. Matter of Bonanno, 51 Misc. 3d 629, 29 N.Y.S.3d
100 (Sur. Ct., Queens Co. 2016).

Voidable Transfer Does Not Result in Ademption

Decedent’s will devised real property to her two
children, reserving a life estate for one of them, Watson.
The other child, Fitzsimmons, was appointed execu-
tor. Watson had used her authority under a power of
attorney executed by the decedent to transfer the real
estate to herself. She then mortgaged the property.
After decedent’s death, Fitzsimmons began a turnover
proceeding in which the Surrogate’s Court held that
the transfer was voidable rather than void ab initio
(Matter of Hill, 32 Misc.3d. 1243, 938 N.Y.5.2d 226 [Sur.
Ct.. Queens Co. 2011]). Fitzsimmons then moved for
summary judgment, asking the court to find that the
disposition of the real property had adeemed so that
Watson’s life estate on the real property would be cut
off. The Surrogate’s court held otherwise and the Ap-
pellate Division affirmed, holding that because the
deed was voidable the decedent retained equitable
title to the property which reverted to her estate when
Fitzsimmons prevailed in the turnover proceeding.
Fitzsimmons’ motion for summary judgment was thus
denied and summary judgment was awarded to Wat-
son. Matter of Hill, 135 A.D.3d 938, 24 N.Y.S5.3d 378 (2d
Dep’t 2016).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Associate Dean for Academic
Affairs and Rita and Joseph Solomon Professor of
Wills, Trusts and Estates, New York Law School.
Professors Bloom and LaPiana are the co-authors of
Bloom and LaPiana, Drafting New York Wills and Re-
lated Documents (4th ed. Lexis Nexis).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

)

Adoption

Before the court in In re Evans was a contested
intermediate accounting proceeding in which the pe-
titioner, the decedent’s daughter, requested a determi-
nation that the respondent was not a distributee of the
decedent on the ground that her adoption terminated
her right of inheritance. The decedent died, intestate,
with real property in New York and Virginia. The de-
cedent had five children, one of whom predeceased
her survived by three children, as well as a fourth
child who was adopted prior to his death by an unre-
lated party.

As a predicate to its determination of the status of
the respondent, the court held that it was required to
consider whether the laws of Virginia or New York ap-
plied, in view of the fact that the decedent died with
real property in each of these jurisdictions and person-
al property in New York. To this extent, the court not-
ed that the manner in which real property descends
when not disposed of by will is determined by the law
of the jurisdiction in which the land is situated, while
personal property descends in accordance with the
laws of the decedent’s domicile at death. Although the
respondent argued that the decedent died a domicili-
ary of Virginia, the court held, based upon the record,
that she died domiciled in New York.

In view thereof, the court held that, pursuant to
the provisions of Domestic Relations Law 117(1)(b),
the rights of the respondent to inherit from or through
her birth father, i.e., the decedent’s predeceased son,
terminated upon the making of the order of adoption
prior to her father’s death, and that she did not qual-
ify as a distributee entitled to inherit any portion of
the decedent’s personal property, or any real property
located in New York. The disposition of the decedent’s
real property in Virginia was reserved for decision in
the administrator’s final accounting.

In re Evans, N.Y.L.J., Now. 6, 2015, p. 30, col. 4 (Sur. Ct.,
Kings Co.).

Compel Production of a Will

Before the Surrogate’s Court, New York County,
in In re Slavin, was a petition by the decedent’s son,

pursuant to SCPA 1401, seeking the examination of
the respondent, the decedent’s surviving spouse, and
compelling the production of the decedent’s will or
any information or papers pertaining to the document.
On July 10, 2015, the court issued an order directing
the respondent to appear in court and to submit to an
examination respecting paper writings purporting to
be the last will and testament of the decedent, and fur-
ther directed the respondent to produce the original

of said writing. On the return date of the court’s order,
the respondent moved to dismiss the petition based
on the assertion that jurisdiction over her had not been
obtained, because she had not been timely served with
the petition in the SCPA 1401 proceeding.

The court disagreed finding that neither SCPA
1401, nor any of the jurisdictional provisions of the
SCPA upon which the respondent relied, required that
she be served with the petition in the proceeding, as
well as the order upon which it was based. Rather,
the court noted that the provisions of SCPA 1401 spe-
cifically required that only the order be served upon
the respondent. Moreover, the court rejected the re-
spondent’s argument that principles of due process
required that the petition be served, together with the
order, holding that the statutory requirement of SCPA
1401 that a copy of the order be personally served
upon the respondent or in such manner as the court
directed, was sufficient to ensure that the respondent
was afforded notice of the proceeding and an opportu-
nity to be heard.

Turning to the merits of the petition, the court
observed that the respondent did not dispute the peti-
tioner’s standing to institute the proceeding, and that
the circumstances set forth in the petition established
reasonable cause to believe that the respondent had
knowledge and was in possession or control of a tes-
tamentary instrument of the decedent. The court thus
concluded that the statutory requirements for issuance
of a court order directing the respondent to appear in
court and produce such instrument were justified.

In re Slavin, N.Y.L.]., Jan. 15, 2016, p. 33 (Sur. Ct., N.Y.
Co.).
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Disqualification of Counsel

In In re Thiele, the Surrogate’s Court, Suffolk
County, was confronted with a motion to dismiss the
objections to probate of the decedent’s will, or in the
alternative, to disqualify counsel for the objecting and
non-objecting parties.

The decedent died on July 21, 2014 survived by a
daughter, who was the petitioner, three sons, and two
grandchildren, who were children of a predeceased
child. Following the decedent’s death, an instrument,
dated January 7, 1998, was offered for probate by
her son, William, who was the nominated executor
thereunder. Pursuant to the pertinent provisions of
this instrument, the decedent bequeathed her jewelry,
clothing, and personal effects to her daughter, and her
residuary estate in equal shares to her children. Subse-
quent to the filing of the 1998 will, an instrument, dated
May 20, 2014, was offered for probate by the decedent’s
daughter. The dispositive provisions of this instrument
were similar to those in the 1998 will, with the excep-
tion that it devised the decedent’s home in Southamp-
ton to her daughter. In addition, the instrument nomi-
nated the decedent’s daughter and her son, William, as
co-executors.

Objections to probate of the 2014 instrument were
filed by the decedent’s other two children and her two
grandchildren, alleging, inter alia, that the signature
on the instrument was not the decedent’s, that the
will was not duly executed, that the decedent was not
competent to make a will, and that the instrument was
procured by fraud and undue influence.

The decedent’s daughter moved to dismiss the
objections, arguing that they contained nothing but
bare and conclusory allegations, and were insufficient
to rebut the presumption of validity accorded the will,
which was executed under the supervision of an attor-
ney, and contained an attestation clause. In the alterna-
tive, she moved to disqualify counsel for the objectants,
claiming that she had a conflict of interest in simultane-
ously representing the beneficiaries of the estate, the
objectants, and the decedent’s son, as nominated co-
fiduciary of the estate.

The objectants opposed the motion, contending
that dismissal was premature, and that petitioner had
failed to submit any admissible evidence that would
entitle her to summary relief. Further, in an affidavit to
the court, one of the objectants claimed that he visited
the decedent just 10 days after she executed her will,
and she displayed confusion, and was under a physi-
cian’s care for dementia. Additionally, it appeared that
there was a discrepancy in the date of the will, and the
attesting witness affidavits, which objectants argued
raised an issue with the due execution of the instru-
ment, and the attorney-draftsman of the will was de-

ceased, and one of the attesting witnesses was unavail-
able to be deposed pursuant to SCPA 1404.

The court held that to the extent that the petitioner
sought dismissal of the objections on the merits, the
motion was premature. Specifically, the court noted
that there were a number of outstanding issues that
required additional discovery, one of the attesting wit-
nesses to the will had not as yet been deposed, and the
decedent’s medical records had not been produced. In
addition, the court found that the discrepancy between
the date of the will and the attesting witness affidavits
raised a factual issue which precluded dismissal.

With respect to petitioner’s motion to disqualify
counsel for the objectants on the grounds that she rep-
resented the objectants and the nominated co-fiduciary
of the estate, the court noted that it was not clear that
counsel represented the nominated co-fiduciary under
the propounded will, inasmuch as he had defaulted in
the proceeding. Moreover, and in any event, the court
held that simultaneous representation of a fiduciary
and beneficiary does not, in itself, create a conflict. It is
only when the attorney advances the personal interests
of the fiduciary in such a way as to harm his other cli-
ent, or where the interests of the clients are at odds,
that a conflict may arise. Inasmuch as there was no in-
dication that counsel represented conflicting interests,
petitioner’s motion to disqualify counsel was denied.

In re Thiele, N.Y.L.]., Dec. 7, 2015, p. 33 (Sur. Ct., Suf-
folk Co.).

Disqualification of Counsel

In In re Recco, the court, in a contested probate pro-
ceeding, had the opportunity to review this issue in the
context of Rule 3.7. The petitioner was the decedent’s
niece. Objections to probate were filed by four of the
decedent’s five sisters, alleging lack of testamentary
capacity, and undue influence by counsel, his mother,
and the petitioner, and lack of due execution. Notably,
the petitioner was counsel’s sister, and the decedent’s
fifth sister was their mother. The objectants sought to
disqualify counsel from representing his wife and sons
in the proceeding on the grounds that he and his family
were believed to have “masterminded” the propound-
ed will; that counsel contacted the attorney-draftsman
thereof, with whom he had a personal relationship,
and arranged for the instrument to be executed. As a
consequence, objectants claimed that counsel would
most certainly be called as a witness at the trial of the
matter. The court opined that, pursuant to Rule 3.7 of
the Rules of Professional Responsibility, with limited
exceptions, an attorney is prohibited from acting as an
advocate before a tribunal in a matter in which the law-
yer is likely to be called as a witness of a significant is-
sue of fact. Additionally, Rule 3.7 prohibits an attorney
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from advocating before a tribunal if precluded by Rule
1.9, addressed to duties to former clients. The burden
of proof is on the party seeking disqualification. When
confronted with such a motion, the court must balance
the need to avoid even the appearance of impropriety
against a party’s right to be represented by counsel of
his or her own choosing and the danger that such mo-
tions can be utilized for strategic purposes simply to
gain advantage in litigation. As such, the court noted
that disqualification rules should not be applied me-
chanically, and only upon a showing that the expected
testimony of the attorney is necessary and prejudicial
to his client. Based upon the foregoing, and noting, in
particular, that the new rules of conduct governing the
attorney as witness are substantially the same as the
prior rule, the court held that counsel would not be
disqualified until the trial of the matter.

In re Recco, N.Y.L.J., Aug. 10, 2015, p. 25, col. 3 (Sur.
Ct., Suffolk Co.).

Subpoena

In In Gihon LLC v. 501 Second St. LLC, the court
quashed subpoenas issued to the plaintiff and non-par-
ty witnesses. The court found that the subpoenas were
mislabeled, and despite the judge’s name being placed
on the subpoenas as a witness, it neither issued nor
witnessed any of them. Moreover, the court found that
the subpoenas served on the non-party witnesses were
defective as they had not been served personally, failed
to set forth the reasons why the discovery was sought,
and did not include the statutorily required witness
fees. Additionally, the court concluded that the sub-
poenas served on the non-party/LLCs had not been
properly served on a member of the LLC or an agent or
person personally authorized to receive process.

Gihon LLC v. 501 Second St. LLC, N.Y.L.J., Jan. 20,
2016, p. 28 (Sup. Ct., Kings Co.).

Surcharge

In In re Boscowitz, the court granted the motion by
the objectant, the New York State Attorney General,
for summary judgment and surcharged the petitioner

$960,000 for failing to fulfill his fiduciary duties. With
respect to objections 1 and 6, addressing trustee’s com-
missions, the Attorney General maintained that com-
missions should be denied based upon the petitioner’s
failure to file tax returns timely, provide an affirmation
of legal services in support of the payment of fees,

and to calculate his commissions in accordance with
the statutory rates. Rather than providing support for
his calculations of commissions, the petitioner sim-
ply referred to the statute and cast the onus upon the
objectant to specify the correct calculations. The court
disagreed, holding that the objectant’s only burden
was to demonstrate that the accounting was inaccurate
or incomplete. Moreover, the court noted that the pe-
titioner’s assertion of his Fifth Amendment privilege
against self-incrimination at his deposition failed to
meet the standards of undivided loyalty required of
every fiduciary, and could result in every inference
being taken against him based upon the evidence. Fur-
ther, the court found that petitioner failed to provide
any sound basis for his failure to timely file tax returns,
and offered no excuse for the penalties and interest
that resulted therefrom. As for the objection to legal
fees, the court noted that petitioner failed to submit
his own affidavit of legal services, but instead, had his
counsel submit an affirmation based on information
and belief. The court declared the affirmation a nullity,
holding that statements in an attorney’s affirmation
not based on personal knowledge are insufficient to
raise a factual issue. Moreover, the Attorney General
pointed out that the time charges could only sustain
fees of $31,808.93 rather than the sum that petitioner
paid to himself. Accordingly, the court allowed peti-
tioner the fees incurred based upon his time records,
and directed him to restore the balance, with interest at
the rate of 6%. Further, the petitioner was surcharged
on all other issues for his “abject failure to fulfill his
fiduciary obligations.”

In re Boscowitz, N.Y.L.]J., Mar. 10, 2015, p. 23 (Sur. Ct.,
N.Y. Co.).

Ilene S. Cooper, Farrell Fritz, P.C., Uniondale,
New York.
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Florida Update

By David Pratt and Jonathan A. Galler

LEGISLATIVE UPDATE

Fiduciary Access to Digital
Assets

Florida has enacted an
adaptation of the Revised
Uniform Fiduciary Access to
Digital Assets Act. The legisla-
tion addresses the conflicting
interests of fiduciaries of a
decedent or ward who seek ac-
cess to that user’s digital assets
and the custodians who are in
possession of the user’s digi-
tal assets. Digital assets include, by way of examples,
electronic communications, online content, documents
stored in the cloud and electronic bank statements.
Prior to this legislation, Florida statutes did not au-
thorize fiduciaries to access digital assets. As detailed
in the Senate analysis, the purpose of the legislation
is twofold. First, it provides fiduciaries with the legal
authority to manage digital assets in the same manner
that they manage tangible assets. Second, it provides
custodians of digital assets with the legal authority to
interact with fiduciaries of their users while honoring
the user’s privacy expectations. Fla. Stat. Chapter 740.

David Pratt

Assets of Nondomiciliaries

The Florida legislature has enacted legislation to
reaffirm the principle that the validity and effect of a
disposition, whether intestate or testate, of real prop-
erty located in Florida is governed by Florida law even
when the real property is owned by a nonresident of
Florida. The disposition of personal property located
in Florida, when owned by a nonresident decedent, is
governed by Florida law only when the testator’s will
directs the application of Florida law. The new legisla-
tion was passed in response to the decision in Saunders
v. Saunders, 796 So. 2d 1253 (Fla. 1st DCA 2001). That
case had reached a conclusion contrary to the principle
reaffirmed by the new statute. Fla. Stat. § 731.1055;
731.106.

Use of Trust Assets to Defend Breach of Duty
Actions

Florida has enacted legislation amending and
clarifying existing law governing the use of trust assets
to pay a trustee’s attorneys’ fees incurred in defend-
ing a breach of trust action. The law requires a trustee
who seeks to use trust assets for this purpose to pro-
vide a written notice of such intent to beneficiaries
and to inform the beneficiaries of their right to move
to preclude the use of trust assets for that purpose. A
beneficiary who files such a motion can prevail only
if the court finds a reasonable basis to conclude that

there has been a breach of trust.
The opportunity to make such
a showing occurs at a hearing
at which the beneficiary and
trustee are permitted to present
evidence in the form of affida-
vits, answers to interrogato-
ries, admissions, depositions

or live testimony. Fla. Stat. §
736.0802(10).

Jonathan A. Galler ~ DECISIONS OF INTEREST
The Fiduciary’s Relation Back Doctrine

The Florida Probate Code, like the statutes of many
other states, provides that “[t[he powers of a personal
representative relate back in time to give acts by the
person appointed, occurring before appointment and
beneficial to the estate, the same effect as those occur-
ring after appointment.” Fla. Stat. § 733.601. A Florida
appellate court recently addressed whether this “rela-
tion back doctrine” applies to the publication of the
notice to creditors. In this case, the co-personal repre-
sentatives published the notice the day before they were
appointed. If effective, that publication would have
triggered a three-month claims deadline for any credi-
tors other than reasonably ascertainable creditors (on
whom a copy of the notice to creditors must be served
to trigger a claims deadline). One of the co-personal
representatives, who was the decedent’s surviving
spouse, filed a claim after the three-month deadline
had passed. The trial court found that the relation back
doctrine did not apply because publication is a “duty”
rather than a “power” of the personal representatives.
The appellate court rejected that distinction and held
that the publication had been effective. However, the
court remanded the case for a determination as to
whether the spouse was a reasonably ascertainable
creditor (even though she herself signed the notice as a
co-personal representative).

Richard v. Richard, 2016 WL 2340787 (Fla. 3d DCA May
4,2016) (not yet final).

Breach of Trust—Application of Res Judicata and
Laches

In 1996, a beneficiary of the Mary T. Woodward
Trust sued the trustee for breach of trust alleging,
among other things, that he had failed to serve any
accountings. The action was subsequently dismissed,
but during the pendency of the litigation, the trustee
transferred the trust assets into two new trusts of
which the plaintiff was not a beneficiary. In 2011, the
trustee served accountings for the main trust, which
by then had been terminated, and the two new trusts.
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The accountings included a limitations notice, provid-
ing that any actions for breach of trust based on matters
disclosed therein would be barred unless commenced
within six months. This limitations notice is authorized
under Florida law. Fla. Stat. § 736.1008(2). The benefi-
ciary sued for breach of trust based on the transfer of its
assets to the two new trusts. The trial court dismissed
the action on summary judgment on the basis of res
judicata and laches. The appellate court, however, re-
versed concluding that the mere fact that the trust ter-
mination had taken place during the pendency of the
litigation did not bar the subsequent action under res
judicata because the claims in the latter action differed
from those asserted in the first action. Further, the ac-
tion was not barred by laches because the trustee could
not establish by clear and convincing evidence on
summary judgment, in which no issues of fact may be
decided, that the beneficiary knew of the termination of
the trust (or knew that he was not a beneficiary of the
two new trusts) in the years before the accounting was
served in 2011.

Woodward v. Woodward, 2016 WL 2342152 (Fla. 4th DCA
May 4, 2016) (not yet final).

Limitations on Court’s Equitable Powers

It is oft-repeated that Florida’s probate courts are
courts of equity. A recent Florida appellate court deci-
sion serves as a reminder, however, that the equitable
powers of the court are not without their limits. In this
case, a law firm filed a claim against the decedent’s
estate based on a promissory note. The personal repre-
sentative failed to file a timely objection, and the trial
court denied the personal representative’s motion for
an extension of time to file the objection. The court
then granted the firm’s motion to compel payment
on the promissory note but also granted the personal
representative’s motion for an “equitable setoff,” limit-
ing the amount of interest payments due on the note.
According to the trial court, the firm had an obligation
to prevent the accumulation of debt and, thus, should
have moved to compel payment earlier than it did. The
appellate court reversed the “equitable setoff” of the in-
terest amount due because the statutes unambiguously
provide for the payment of interest in this situation.
Citing Florida Supreme Court precedent, the appellate
court emphasized that “equity has no role” when there
is already a complete and adequate remedy at law
available to the court.

Oreal v. Kwartin, 189 So. 3d 964 (Fla. 4th DCA 2016).

Revocation of Trust by “Any Other Method”

The Florida Trust Code provides that a settlor
may revoke a trust (a) by complying with a method
provided in the terms of the trust or (b) if the terms
of the trust do not provide a method, by a later will
that expressly refers to the trust or “any other method
manifesting clear and convincing evidence of the set-
tlor’s intent.” Fla. Stat. § 736.0403(3). In a case that pre-
sented an issue of first impression, a Florida appellate
was recently called upon to interpret the last of these
methods of revocation. In this case, the decedent’s
will stated that she revoked “all other wills, trust and
codicils previously made” by her. The decedent had, in
fact, executed a trust some years earlier, and a dispute
arose over whether the decedent had revoked that
trust, if not by expressly referring to the trust in her
will than by the “any other method” of revocation pro-
vided in the statute. The trial court ruled that, under
this method, it could not even consider as evidence of
intent the will because it failed to expressly refer to the
trust. The appellate court reversed, holding that such a
construction is too narrow and would conflict with the
purpose of revocable trusts and the plain language of
the revocation statute. The appellate court was careful
to note that the will, in and of itself, did not constitute
clear and convincing evidence of the settlor’s intent to
revoke her trust, but the will should have been consid-
ered. Given the will and the other evidence presented,
the appellate court held that clear and convincing evi-
dence of the settlor’s intent to revoke had been shown
in this case.

Bernal v. Marin, 2016 WL 3265760 (Fla. 3d DCA Jun. 15,
2016) (not yet final).

David Pratt is the Chair of Proskauer’s Private
Client Services Department and the Managing Part-
ner of the Boca Raton office. His practice is dedicated
to estate planning, trusts and fiduciary litigation, as
well as estate, gift and generation-skipping transfer
taxation, and fiduciary and individual income taxa-
tion. Jonathan A. Galler is a senior counsel in the
firm’s Probate Litigation Group, representing cor-
porate fiduciaries, individual fiduciaries and benefi-
ciaries in high-stakes trust and estate disputes. The
authors are members of the firm’s Fiduciary Litigation
group and are admitted to practice in Florida and
New York.
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