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• Our Annual Music Business and Law Conference 
was held this year at New York Law School in 
November (both a new place and date for this pro-
gram). We were pleased to have a complement of 
law and fi nance among the panels for this full-day 
seminar, which featured an interview with Richard 
Gotterher, CEO of The Orchard, as keynote speaker.

• Rounding out our Fall slate will be the Diversity 
Committee’s presentation of a program about
Virtual Reality.

During NYSBA’s Annual Meeting week in January, 
EASL will offer the fi rst of its kind Roundtable Discussion 
of In-House Television Counsel.  Led by Eriq Gardner, 
Senior Editor of the Hollywood Reporter, some of the most 
illustrious in-house television counsel in the industry will 
discuss the issues they confront on a daily basis.  Our sec-
ond panel will provide a compelling analysis of the legal 
and public relations considerations of Celebrity Crisis 
Management, from a panel of experts led by Brian Caplan, 
EASL’s Litigation Committee Co-Chair.

Annual Meeting week is always well-attended by our 
members, and we are looking forward to seeing members 
from our various committees once again meet with their 
committees’ co-chairs and colleagues prior the CLE pro-
grams to network and brainstorm.  This is the second year 
we are offering this opportunity, and expect it to be a great 
success.  If you have not yet joined one or more  EASL 
committees, please consider doing so.

Looking further into 2017, we will hold our next Pro 
Bono Clinic on March 5th, our sixth annual Theater CTI 
Seminar on March 29th-30th, as well as our annual Spring 
event, which is currently in its planning stages. There will 
also be many more CLE and networking events, in addi-
tion to our annual programs.

Stay tuned to your notices and community discussion 
group e-mails for updates.

As I write this in 
mid-October, I am hope-
ful that come publication 
time there will have been 
a solid resolution of our 
country’s extraordinarily 
absurd social experiment, 
otherwise known as the 
2016 Presidential election 
campaign. During a brief 
respite from the cam-
paign, a number of EASL 
members enjoyed din-
ner and the comedy of Lewis Black on Broadway.  Black 
summed up the current state of affairs by saying, “we are 
living in fi ctional times,” and lamented that he has noth-
ing left to do as a comedian, because “how do you satirize 
what is already satire?”  Open to all members, those in at-
tendance thoroughly enjoyed the company of colleagues 
and Black’s much-needed humor.  It was an outstanding 
evening.

Nonetheless, regardless of the political climate, our 
EASL members and Executive Committee remain com-
mitted to keeping current on the latest legal opinions, 
trends and general business and legal environment in the 
entertainment, arts and sports-related arenas.

Other diversions from the politically charged Fall 
season included:

• Two CLE panels at New York ComicCon, both led 
by Thomas Crowell, which focused on the comic 
book industry, basic legal issues, and the path from 
the comic book to the TV screen.

• A “brown bag” lunch program, which was coordi-
nated by the Fine Arts Committee, and held at the 
offi ces of Herrick Feinstein LLP. Adrienne Fields, 
Director of Legal Affairs at the Artists Rights Society 
(ARS), led the discussion about the history of ARS 
and how works of art are used and/or licensed.

Remarks from the Chair

Upcoming Entertainment, Arts and Sports Law Section Events and Co-Sponsored Events

Diversity Committee’s Virtual and Augmented Reality Program
November 30, 2016 | Cardozo Law School | 6:00 p.m. – 9:00 p.m.

Annual Meeting Program
January 24, 2017
MCLE Program 1:00 p.m. -5:30 p.m. 
• General Counsel Round-table moderated by Eriq Gardner, Senior Editor, THR Esq.
• Crisis Management for Entertainers: From Legal to Publicity Issues
Reception to Follow at Bill’s Burger and Bar

Legal Aspects of Producing: An Inside Approach to Navigating the Theatrical World
March 29 - March 30, 2017 | 5:30PM – 9:15PM (each night) | Location TBD 

Upcoming Entertainment, Arts and Sports Law Section Events and Co-Sponsored Events

Diversity Committee’s Virtual and Augmented Reality Program
November 30, 2016 | Cardozo Law School | 6:00 p.m. – 9:00 p.m.

Annual Meeting Program
January 24, 2017
MCLE Program 1:00 p.m. -5:30 p.m.
• General Counsel Round-table moderated by Eriq Gardner, Senior Editor, THR Esq.
• Crisis Management for Entertainers: From Legal to Publicity Issues
Reception to Follow at Bill’s Burger and Bar

Legal Aspects of Producing: An Inside Approach to Navigating the Theatrical World
March 29 - March 30, 2017 | 5:30PM – 9:15PM (each night) | Location TBD

Diane Krausz
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This issue is complete with practical articles and 
analyses of many EASL-related subjects, in addition to 
areas that are helpful to attorneys in all fi elds. 

I look forward to hearing comments and to receiving 
submissions from you, and hope to see many of you at 
the Annual Meeting on January 24th in Manhattan.

Elissa

Elissa D. Hecker practices in the fi elds of copyright, 
trademark and business law. Her clients encompass 
a large spectrum of the entertainment and corporate 
worlds. In addition to her private practice, Elissa is 
also a Past Chair of the EASL Section, Co-Chair and 
creator of EASL’s Pro Bono Committee, Editor of the 
EASL Blog, Editor of Entertainment Litigation, Coun-
seling Content Providers in the Digital Age, and In the 
Arena, a member of the Board of Editors for the NYSBA 
Bar Journal, Chair of the Board of Directors for Dance/
NYC, a Trustee and member ofthe Copyright Society of 
the U.S.A (CSUSA), former Co-Chair of CSUSA’s Na-
tional Chapter Coordinators, and Assistant Editor and 
member of the Board of Editors for the Journal of the 
CSUSA. Elissa is a repeat Super Lawyer, Top 25 West-
chester Lawyers, and recipient of the CSUSA’s inaugu-
ral Excellent Service Award. She can be reached at (914) 
478-0457, via email at eheckeresq@eheckeresq.com or 
through her website at www.eheckeresq.com.

Editor’s Note

The next EASL Journal deadline is
Friday, January 6, 2017

The EASL Blog Provides a
Forum and News Source 
on Issues of Interest
The EASL blog acts as an informational 
resource on topics of interest, including 
the latest Section programs and 
initiatives, as well as provides a forum 
for debate and discussion to anyone in 
the world with access to the Internet. It 
is available through the New York State 
Bar Association Web site at http://
nysbar.com/blogs/EASL

To submit a Blog entry, email Elissa D. 
Hecker at eheckeresq@eheckeresq.com

Entertainment, Arts and 
Sports Law Section Blog 
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Litigations
Pro bono litigation efforts have included 

two inquiries regarding copyright infringement 
and breach of contract related to documentary 
fi lm making and distribution. One inquiry was 
referred to attorneys in California, and another 
was shared with the NYSBA/EASL community 
via EASL online resources. 

*****************************************************************

Clinics
Elissa D. Hecker and Kathy Kim coordinate legal clin-

ics with various organizations.

• Elissa D. Hecker, eheckeresq@eheckeresq.com

• Kathy Kim, kathy@productions101.com

Speakers Bureau 
• Carol Steinberg coordinates Speakers Bureau pro-

grams and events.

• Carol Steinberg, elizabethcjs@gmail.com

Litigations
Irina Tarsis coordinates pro bono litigations.

• Irina Tarsis, tarsis@gmail.com

We look forward to working with all of you, and 
to making pro bono resources available to every EASL 
member.

Speakers Bureau
There are two programs this season from 

the Pro Bono Steering Committee. On Novem-
ber 2nd, we presented art law basics to Chinese 
Curators, who were in the U.S. pursuant to a 
cultural exchange set up by NYFA. As we have 
done programs for the Chinese arts delegation 
in the past, NYFA again asked EASL to pres-
ent basics of copyright law, fair use, and artist-
gallery relations at NYFA to the Chinese curators, who 
spent about a month in the U.S. becoming familiar with 
our cultural institutions. Carol Steinberg moderated and 
spoke about copyright law, Irina Tarsis about fair use, and 
Amelia Brankov about artist-gallery relations.

The next program is on Estate Issues for Artists; it 
will be held at NYFA’s offi ces in Dumbo on January 11th, 
from 6:30 to 8:00 p.m. NYFA will reach out to its constitu-
ents to fi nd out their questions in advance. The panel will 
address various issues specifi c to artists in setting up wills 
and estates. EASL’s Fine Arts and International Law Com-
mittees are collaborating with the Pro Bono Committee 
on this program. Carol Steinberg and Judith Prowda will 
co-moderate the panel, and Elisabeth Conroy will be one 
of the panelists discussing wills basics.

Clinics
The next Pro Bono Clinic will be held on Sunday 

March 5th, in conjunction with the IP Section, at Dance/
NYC’s Annual Symposium, held at the Gibney Dance 
Center near City Hall. Information will be forthcoming to 
all EASL and IP Section members.

Pro Bono Update
By Elissa D. Hecker, Carol Steinberg, Kathy Kim and Irina Tarsis
Pro Bono Steering Committee

EASL Lawyers in Transition Job Bank
The EASL Lawyers in Transition (LIT) Job Bank has been updated! To view the Job Bank, please visit the EASL 

Lawyers in Transition group page on LinkedIn (www.linkedin.com). 

The EASL LIT Job Bank on LinkedIn is an exclusive benefi t for members of EASL. In order to view the Job 

Bank, you must request to join the EASL LIT group page on LinkedIn. To join, visit www.linkedin.com and search 

for NYSBA Entertainment Art and Sports Law Lawyers in Transition Committee under “Groups.” After submitting 

your request to join the group, we will confi rm that you are a member of EASL and your request will be granted.
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The New York State Bar Association
Entertainment, Arts and Sports Law Section

Law Student Initiative 
Writing Contest

Congratulations to
Danielle Siegel, of the Benjamin N. Cardozo School of Law, for her article entitled

“Lights, Cameras, and FCPA Actions: The Problem of Foreign Corrupt Practices by Hollywood”

The Entertainment, Arts and Sports Law (EASL) Section of the New York State Bar Association offers 
an initiative giving law students a chance to publish articles both in the EASL Journal as well as on the 
EASL Web site. The Initiative is designed to bridge the gap between students and the entertainment, arts 
and sports law communities and shed light on students’ diverse perspectives in areas of practice of mutual 
interest to students and Section member practitioners.

Law school students who are interested in entertainment, art and/or sports law and who are members 
of the EASL Section are invited to submit articles. This Initiative is unique, as it grants students the 
opportunity to be published and gain exposure in these highly competitive areas of practice. The EASL 
Journal is among the profession’s foremost law journals. Both it and the Web site have wide national 
distribution.

Requirements
• Eligibility: Open to all full-time and part-time J.D. candidates who are EASL Section members. A law 

student wishing to submit an article to be considered for publication in the EASL Journal must fi rst 
obtain a commitment from a practicing attorney (admitted fi ve years or more, and preferably an EASL 
member) familiar with the topic to sponsor, supervise, or co-author the article. The role of sponsor, 
supervisor, or co-author shall be determined between the law student and practicing attorney, and 
must be acknowledged in the author’s notes for the article. In the event the law student is unable to 
obtain such a commitment, he or she may reach out to Elissa D. Hecker, who will consider circulating 
the opportunity to the members of the EASL Executive Committee.

• Form: Include complete contact information, name, mailing address, law school, phone number 
and email address. There is no length requirement. Any notes must be in Bluebook endnote form. An 
author’s blurb must also be included.

• Deadline: Submissions must be received by Friday, January 6, 2017.

• Submissions: Articles must be submitted via a Word email attachment to eheckeresq@eheckeresq.
com. 

Topics
Each student may write on the subject matter of his/her choice, so long as it is unique to the 

entertainment, art and sports law fi elds.

Judging
Submissions will be judged on the basis of quality of writing, originality and thoroughness. 

Winning submissions will be published in the EASL Journal. All winners will receive complimentary 
memberships to the EASL Section for the following year. In addition, the winning entrants will be featured 
in the EASL Journal and on our Web site.
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(3) Committee Co-Chairs for distribution. The Committee 
will read the papers submitted and will select the Scholar-
ship recipient(s). 

Eligibility
The Competition is open to all students—both J.D. 

candidates and L.L.M. candidates—attending eligible law 
schools. “Eligible” law schools mean all accredited law 
schools within New York State, along with Rutgers 
University Law School and Seton Hall Law School in 
New Jersey, and up to ten other accredited law schools 
throughout the country to be selected, at the Committee’s 
discretion, on a rotating basis.

Free Membership to EASL
All students submitting a paper for consider-

ation, who are NYSBA members, will immediately and 
automatically be offered a free membership in EASL (with 
all the benefi ts of an EASL member) for a one-year period, 
commencing January 1st of the year following submission 
of the paper.

Yearly Deadlines
December 12th: Law School Faculty liaison submits 

all papers she/he receives to the EASL/BMI Scholarship 
Committee. 

January 15th: EASL/BMI Scholarship Committee will 
determine the winner(s).

The winner(s) will be announced, and the Scholarship(s) 
awarded at EASL’s January Annual Meeting. 

Submission
All papers should be submitted via email to Beth 

Gould at bgould@nysba.org no later than December 12th. 

Law students, take note of this publishing and 
scholarship opportunity: The Entertainment, Arts & 
Sports Law Section of the New York State Bar Associa-
tion (EASL), in partnership with BMI, the world’s largest 
music performing rights organization, has established 
the Phil Cowan Memorial/BMI Scholarship! Created in 
memory of Cowan, an esteemed entertainment lawyer 
and a former Chair of EASL, the Phil Cowan Memorial/
BMI Scholarship fund offers up to two awards of $2,500 
each on an annual basis in Phil Cowan’s memory to a law 
student who is committed to a practice concentrating in 
one or more areas of entertainment, art or sports law.

The Phil Cowan Memorial/BMI Scholarship has been 
in effect since 2005. It is awarded each year at EASL’s An-
nual Meeting in January in New York City.

The Competition
Each Scholarship candidate must write an original 

paper on any legal issue of current interest in the area of 
entertainment, art or sports law.

The paper should be twelve to fi fteen pages in length 
(including Bluebook form footnotes), double-spaced and 
submitted in Microsoft Word format. PAPERS LONGER 
THAN 15 PAGES TOTAL WILL NOT BE CONSIDERED. 
The cover page (not part of the page count) should 
contain the title of the paper, the student’s name, school, 
class year, telephone number and email address. The fi rst 
page of the actual paper should contain only the title at 
the top, immediately followed by the body of text. The 
name of the author or any other identifying information 
must not appear anywhere other than on the cover page. 
All papers should be submitted to designated faculty 
members of each respective law school. Each designated 
faculty member shall forward all submissions to his/
her Scholarship Committee Liaison. The Liaison, in turn, 
shall forward all papers received by him/her to the three 
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About BMI
BMI is an American performing rights organiza-

tion that represents approximately 700,000 songwriters, 
composers, and music publishers in all genres of music. 
The non-profi t making company, founded in 1940 collects 
license fees on behalf of those American creators it rep-
resents, as well as thousands of creators from around the 
world who chose BMI for representation in the United 
States. The license fees BMI collects for the “public per-
formances” of its repertoire of approximately 10.5 million 
compositions are then distributed as royalties to
BMI-member writers, composers and copyright holders.

About the New York State Bar Association/EASL
The 74,000-member New York State Bar Association 

is the offi cial statewide organization of lawyers in New 
York and the largest voluntary state bar association in the 
nation. Founded in 1876, NYSBA programs and activities 
have continuously served the public and improved the 
justice system for more than 125 years.

The more than 1,500 members of the Entertainment, 
Arts and Sports Law Section of the NYSBA represent var-
ied interests, including headline stories, matters debated 
in Congress, and issues ruled upon by the courts today. 
The EASL Section provides substantive case law, forums 
for discussion, debate and information-sharing, pro bono 
opportunities, and access to unique resources including 
its popular publication, the EASL Journal.

Prerogatives of EASL/BMI’s Scholarship 
Committee

The Scholarship Committee is composed of the cur-
rent Chair of EASL and, on a rotating basis, former EASL 
Chairs who are still active in the Section, Section District 
Representatives, and any other interested member of the 
EASL Executive Committee. Each winning paper will be 
published in the EASL Journal and will be made available to 
EASL members on the EASL website. BMI reserves the right 
to post each winning paper on the BMI website, and to 
distribute copies of each winning paper in all media. The 
Scholarship Committee is willing to waive the right of fi rst 
publication so that students may simultaneously submit 
their papers to law journals or other school publications. 
In addition, papers previously submitted and published in 
law journals or other school publications are also eligible for 
submission to The Scholarship Committee. The Scholar-
ship Committee reserves the right to submit all papers it 
receives to the EASL Journal for publication and the EASL 
Web site. The Scholarship Committee also reserves the 
right to award only one Scholarship or no Scholarship if it 
determines, in any given year that, respectively, only one 
paper, or no paper. is suffi ciently meritorious. All rights of 
dissemination of the papers by each of EASL and BMI are 
non-exclusive.

Payment of Monies
Payment of Scholarship funds will be made by 

EASL/BMI directly to the law school of the winner, to be 
credited against the winner’s account.

Follow NYSBA
and the EASL Section 

on Twitter
visit

www.twitter.com/nysba

and

www.twitter.com/
nysbaEASL

and click the link to follow us and stay
up-to-date on the latest news
from the Association and the

Entertainment, Arts and Sports Law Section
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• one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

• a maximum of 12 credit hours may be earned for 
writing in any one reporting cycle;

• articles written for general circulation, newspapers 
and magazines directed at nonlawyer audiences do 
not qualify for credit;

• only writings published or accepted for publication 
after January 1, 1998 can be used to earn credits;

• credit (a maximum of 12) can be earned for updates 
and revisions of materials previously granted credit 
within any one reporting cycle;

• no credit can be earned for editing such writings;

• allocation of credit for jointly authored publica-
tions shall be divided between or among the joint 
authors to refl ect the proportional effort devoted to 
the research or writing of the publication;

• only attorneys admitted more than 24 months may 
earn credits for writing.

In order to receive credit, the applicant must send 
a copy of the writing to the New York State Continu-
ing Legal Education Board, 25 Beaver Street, 8th Floor, 
New York, NY 10004. A completed application should 
be sent with the materials (the application form can be 
downloaded from the Unifi ed Court System’s Web site, 
at this address: www.courts.state.ny.us/mcle.htm (click 
on“Publication Credit Application” near the bottom of 
the page)). After review of the application and materials, 
the Board will notify the applicant by fi rst-class mail of its 
decision and the number of credits earned.

Under New York’s Mandatory CLE Rule, MCLE 
credits may be earned for legal research-based writing, 
directed to an attorney audience. This might take the 
form of an article for a periodical, or work on a book. The 
applicable portion of the MCLE Rule, at Part 1500.22(h), 
states:

Credit may be earned for legal research-based 
writing upon application to the CLE Board, 
provided the activity (i) produced material 
published or to be published in the form of an 
article, chapter or book written, in whole or 
in substantial part, by the applicant, and (ii) 
contributed substantially to the continuing 
legal education of the applicant and other 
attorneys. Authorship of articles for gen-
eral circulation, newspapers or magazines 
directed to a non-lawyer audience does not 
qualify for CLE credit. Allocation of credit 
of jointly authored publications should be 
divided between or among the joint authors 
to refl ect the proportional effort devoted to the 
research and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the 
rule. At section 3.c.9 of those regulations and guidelines, 
one fi nds the specifi c criteria and procedure for earning 
credits for writing. In brief, they are as follows:

• The writing must be such that it contributes sub-
stantially to the continuing legal education of the 
author and other attorneys;

• it must be published or accepted for publication;

• it must have been written in whole or in substantial 
part by the applicant;

NYSBA Guidelines for Obtaining MCLE Credit for Writing

Looking for Past Issues
of the
Entertainment, Arts and
Sports Law Journal?

http://www.nysba.org/
EASLJournal
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Is YOUR Firm Participating? 
The Foundation is announcing the 2016 Firm Challenge 
and invites fi rms of all sizes across New York to participate!

Stand out and be recognized as a fi rm that cares about 
making a difference as a philanthropic partner of The 
Foundation.Your support will help The Foundation meet 
the goal of doubling the much needed grant program.

The New York Bar Foundation wishes to thank the following 
fi rms that have committed to the Challenge and making a 
difference so far!

Silver
$20,000 – $34,999

Patron
$5,000 – $9,999

Supporter
$2,500 – $4,999

Ingerman Smith

Friend
$1,000 – $2,499

Getnick Livingston Atkinson & Priore, LLP
Mitchell Silberberg & Knupp, LLP

The deadline for the Firm Challenge is 
December 1! Don’t be left out–visit 
www.tnybf.org/fi rmchallenge and get involved!

Lawyers caring. 
Lawyers sharing. 
Around the corner. 
Around the state.

EASL TELEVISION AND RADIO COMMITTEE

As this is the fi rst edition of what is 
expected to become an annual luncheon/net-
working event organized by EASL’s Television 
and Radio Committee, we are also planning 
now for next year with leading general coun-
sel from traditional and online broadcasting. 

Please contact Pam
(pamela@pamelajonesesq.com) or Barry 
(bskidelsky@mindspring.com) for more infor-
mation and/or future speaker opportunities, 

and help spread the growing buzz!

EASL’s Television and Radio Committee 
reports that Eriq Gardner, senior editor for 
the Hollywood Reporter, will moderate a panel 
discussion among several prominent cable 
TV network general counsel on January 24, 
2017. Save the date!

This prestigious TV GC Roundtable will 
take place at the New York Hilton/Midtown 
Manhattan (1335 Avenue of the Americas, 
between 53rd and 54th Streets) as part of 
NYSBA’s week-long Annual Meeting. CLE credit will be 
provided. A networking reception will follow off-site.

Balancing an Individual’s Right of Publicity with Another’s 
Right to Protected Speech for the Greater Good
By Pamela Jones and Barry Skidelsky, Television and Radio Committee Co-Chairs



Counseling Content 
Providers in the 
Digital Age
A Handbook for Lawyers

From the NYSBA Book Store >

Get the Information Edge 
1.800.582.2452    www.nysba.org/pubs
Mention Code: PUB8462N         Discount valid through January 1, 2017

PRODUCT INFO AND 
PRICES
2010 / 480 pages, 
softbound / PN: 4063

$55 NYSBA Members
$70 Nonmembers

$5.95 shipping and handling within the continental 
U.S. The cost for shipping and handling outside 
the continental U.S. will be based on destination 
and added to your order. Prices do not include 
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yet another appeal. An appellate court could also modify 
the judgment below in whole or in part based upon the is-
sues raised in the appeal. Only a pure affi rmance upholds 
in full the Gaye heirs’ multi-million dollar award, and 
then there may be some delay associated with ultimately 
collecting the monetary award, even if the appeal has 
been bonded. That is, the odds are that the parties will be 
afforded the opportunity to spend even more money and 
commit more time, perhaps to additional litigation, before 
achieving a fi nal resolution. Thus, an appeal may not be 
the end of a dispute, but, rather, a new beginning.

“Resolving the appeal quickly and with 
certainty, facilitated by a properly trained 
mediator, may remove this risk for the 
parties.”

Second, while the outcome of an appeal remains 
pending, it creates uncertainty for all of the parties as to 
whether the judgment will be upheld. Relinquishing the 
dispute to a third-party to resolve—in this case, a panel of 
judges who will opine about the state of music copyright 
law and the evidence adduced at the trial—often leads 
to unpredictable results. That uncertainty can be a key 
driver in encouraging the use of mediation at the appel-
late level.3 Notwithstanding the fi nality of a jury verdict 
like the one obtained by the Gaye heirs, each party has 
a signifi cant risk that it will be unsuccessful on appeal. 
This uncertainty militates in favor of trying a process that 
eliminates that uncertainty and puts control of the out-
come in the parties’ hands. Moreover, the unpredictability 
of results on appeal, and with litigation in general, creates 
additional uncertainty. For example, the pending appeal 
will undoubtedly serve as an impediment to continued 
exploitation of the “Blurred Lines” sound recording. Re-
solving the appeal quickly and with certainty, facilitated 
by a properly trained mediator, may remove this risk for 
the parties. In a mediation, the parties are in control and 
have the opportunity to develop a solution that may be a 
much better outcome than what the courts can and will 
provide.

Third, engaging in the appellate process usually 
involves a lengthy time commitment. In appellate prac-
tice, the parties have to account for the varying pace and 
workload of different authoring judges, as well as time for 

The objective of a mediation is to engage a neutral, 
disinterested third-party’s assistance in facilitating a 
discussion amongst the parties to assist them in arriving 
at a mutually consensual resolution. Many mediators and 
advocates have long advised that, in order to maximize 
savings in both time and cost, an early mediation is worth 
attempting.1 Yet if the participants to a dispute ever come 
to the realization that they share the objective of informal-
ly resolving a dispute, there is hardly a wrong or bad time 
to try mediation as a dispute resolution mechanism. It 
can even be employed after a judgment has already been 
entered in the trial court in favor of one party.

Take, for example, the “Blurred Lines” case. In March 
2015, after a two-week trial, an eight-person Los Angeles 
jury unanimously concluded that Pharrell Williams and 
Robin Thicke infringed upon Marvin Gaye’s 1977 hit 
song “Got to Give It Up” when they penned their 2013 hit 
“Blurred Lines.” The jury found that both men borrowed 
heavily from Gaye’s song, and rejected their denials of 
copying and their contention that, while they had been 
infl uenced by the song, they had merely been inspired by 
a genre, a groove, or a feeling. The jury’s damages award 
of nearly $7.4 million (which the court later reduced to 
$5.3 million in response to a post-trial motion) is one of 
the largest in music copyright history. Claiming that the 
verdict set “a horrible precedent for music and creativity” 
and stifl es artists and musicians who are trying to recreate 
an era or genre of music,2 Williams and Thicke fi led an 
appeal in the Ninth Circuit Court of Appeals.

“An appellate court could also modify the 
judgment below in whole or in part based 
upon the issues raised in the appeal.”

By this time, a trier of fact and a court have already 
designated the Gaye heirs as the “winners” and Williams 
and Thicke as the “losers” of this copyright infringement 
dispute. Moreover, generally, pursuing an appeal is much 
less costly than litigating a case through the trial process. 
So why would the parties even consider mediating now?

First, much can happen in an appeal. For example, 
prevailing on an appeal often means a remand back to 
the trial court where the parties will likely encounter ad-
ditional motion practice, followed by another jury trial 
and/or post-trial motion practice, followed by perhaps 

RESOLUTION ALLEY
Appellate Mediation: A Dispute Resolution Process 
Worth Considering
By Theodore K. Cheng

Resolution Alley is a column about the use of alternative dispute resolution in the entertainment, arts, sports, and other related 
industries.
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entrenched in their positions, particularly if one party has 
emerged as the “winner” following a trial (like the Gaye 
heirs here) or obtained a summary judgment determina-
tion in its favor. By its very nature, litigation is about 
taking (adverse) positions, and an appeal, by its nature, 
is a process in which a panel of judges will vindicate 
one or more of those positions through an adjudicatory 
process. A mediation, by contrast, eschews any validation 
of those prior positions, but, rather, attempts to facilitate 
a resolution of the parties’ own making in a manner that 
makes business and emotional sense for them. As part of 
that process, mediators typically challenge the assump-
tions that the parties and their counsel may have made 
and, if asked, may provide evaluative feedback about 
the strengths and weaknesses of the case. If a resolution 
is achieved, mediation offers peace and a return to a life 
without litigation and its attendant costs and distractions. 
If not, at the very least, the counsel may leave the media-
tion session able to write a better, more focused brief or 
give a sharper appellate argument.

“These protections hopefully allow for 
frank, open, and candid discussions 
where the parties may speak freely 
with at least the mediator, if not with 
each other, always with an eye towards 
achieving a resolution.“

Sixth, unlike litigation and, in particular, a jury trial, 
mediation is a confi dential process designed to protect 
the party’s motivations, fears, personal embarrassment, 
and other concerns from the public at large, the court 
system, and, to some extent, from the other involved 
parties. For example, under examination at trial, Thicke 
testifi ed that he was high on vodka and Vicodin during 
interviews with the press when he and Williams stated 
that they were inspired by Marvin Gaye and wanted 
to channel “Got to Give It Up” in “Blurred Lines.”5 A 
mediation of the pending appeal would ensure that other, 
similar confessions would be spared public disclosure. 
The confi dentiality afforded by the mediation process 
typically manifests itself in three ways: (1) the court, aside 
from any administration of the mediation, will not know 
anything about the substance of the mediation and may 
not even know the identity of the mediator; (2) nothing 
that takes place in the context of the mediation, including 
anything that is said, can be used prospectively outside 
the mediation itself; and (3) mediators will maintain the 
confi dentiality of the proceedings, including any confi -
dences shared by the parties, and, in most jurisdictions, 
cannot be compelled to testify as to what transpired dur-
ing the mediation process. These protections hopefully 
allow for frank, open, and candid discussions where the 
parties may speak freely with at least the mediator, if not 
with each other, always with an eye towards achieving a 
resolution. There are no written transcripts or opinions, 

concurrences, dissents, rehearing briefi ng and consider-
ation, remand, and the possibility of an en banc rehearing. 
Thereafter, there is the possibility of one or more parties 
desiring to fi le a petition for a writ of certiorari in the U.S. 
Supreme Court. Even though the likelihood of any par-
ticular petition being granted is slim, the associated delay 
before the mandate is returned to the appellate court, and 
ultimately to the trial court, can be extensive. By contrast, 
a mediation process is comparatively much faster. After 
an initial pre-mediation call to discuss preliminary matters 
such as the content of any pre-mediation submissions and 
a mediation engagement agreement, the actual session 
itself can be scheduled. Some mediations can be com-
pleted in one session, ending with the parties entering into 
a binding term sheet with the help of the mediator; others 
may require additional meetings and/or communications 
over the phone, sometimes stretching out over several 
months, before either a resolution is reached or an impasse 
is declared. Mediation is a process, not an event, and it can 
take time for that process to bear fruit. That time, however, 
is largely in the control of the parties, unlike the time they 
spend pursuing the appeal, and is more than likely shorter 
than the time needed for an appeal to be completed.

Fourth, mediation at the appellate level may come at 
an opportune time. By a trial’s conclusion, all of the par-
ties have likely had a number of wins and losses before 
the trial court. For example, even though he successfully 
obtained a favorable verdict, the attorney for the Gaye 
heirs also publicly complained that the trial court pro-
hibited him from playing the actual sound recording of 
“Got to Give It Up,” while the jury was permitted to hear 
“Blurred Lines.”4 In such a case, the parties may welcome 
pursuing mediation on appeal, as they have little to lose 
in trying. As compared to briefi ng and arguing the appeal, 
the cost to mediate is also quite affordable. Although the 
parties will still incur certain costs associated with prepar-
ing for and participating in the mediation session, the 
possibility of achieving a resolution between them makes 
investing in this process worthwhile. Moreover, because 
the parties voluntarily undertake to enter into the process, 
no party can be compelled to reach a resolution that is not 
in its interest, unlike an appellate court’s decision, which 
may be unfavorable to one or all of the parties.

“If a resolution is achieved, mediation 
offers peace and a return to a life without 
litigation and its attendant costs and 
distractions.“

Fifth, simply engaging in a mediation process can 
be benefi cial for the parties. Although they may have 
good reasons for pursuing an appeal and have optimistic 
views on ultimately prevailing, the parties in an appeal 
have also likely spent money, time, and other resources 
to get to this point. They have understandably become 
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and the terms and conditions of any resolution may also 
be cloaked in confi dentiality, subject to any reporting or 
other legal requirements.

“Additionally, when the parties agree 
upon a resolution that best meets their 
interests, they are more likely to honor 
their agreement.“

Finally, sometimes, even in the case of commercial 
disputes, money alone is not the best or only resolution 
of an appeal. Perhaps the products or services at issue 
are no longer of principal importance to the business. 
Maybe the company is looking for a graceful way to exit 
a long-running dispute that has been a drain on both time 
and resources. The Gaye heirs possibly value recognition 
and acknowledgment of Marvin Gaye’s contribution to 
American music as much as they care about maximizing 
their monetary damages award. A mediated resolution 
could result in a creative and/or innovative solution that 
may be a “win-win” outcome or result in face-saving so-
lutions for all concerned. In part, this is accomplished by 
spending time during the mediation exploring options for 
mutual gain and shared interests. The parties themselves 
may uncover and create these options, with or without 
the assistance of experienced and prepared mediators and 
advocates. Additionally, when the parties agree upon a 
resolution that best meets their interests, they are more 
likely to honor their agreement.

The reasons discussed above, among others, suggest 
that a mediation at the appellate level is worth consider-
ing. While the parties may be more entrenched from a 
positional bargaining perspective because some decision 
maker has already made a determination on the merits 
of the dispute, the uncertainties and risks involved on 
appeal are concomitantly more refi ned and better defi ned 
for the parties.

“The gist of their concern appears to be 
the view that this case may have arguably 
created a new legal precedent for music 
copyright infringement based upon 
having copied a feel or groove.”

All that said, despite every good reason to believe 
that appellate mediation may be a worthwhile alternative 
for the parties in the “Blurred Lines” case, that dispute 
may present some unique issues of music copyright law 
that will drive the parties to continue pursuing the ap-
peal. For example, in late August 2016, a group of over 
200 composers, artists, and other musical groups fi led an 
amicus brief in the Ninth Circuit, expressing concern that 
the proceedings in the trial court could have an “adverse 

impact on their own creativity, on the creativity of future 
artists, and on the music industry in general.”6 The gist 
of their concern appears to be the view that this case may 
have arguably created a new legal precedent for music 
copyright infringement based upon having copied a feel 
or groove.7 However, unless one or all of the parties ab-
solutely believes it is necessary to have an appellate court 
resolve the case in order to establish a precedent in the 
music industry, the appeal nonetheless presents an oppor-
tune moment in time to see if a mediation might lead to a 
mutually acceptable resolution. We will have to wait and 
see what happens next.
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Juror “Stalking”
Social media is an effective way to learn detailed 

personal information about total strangers. It is clear that 
“fri end requesting” judges and represented parties dur-
ing litigation is improper. As for jurors, however, many 
courts are not only aware of social media as a poten-
tial juror-research tool, but some have gone so far as to 
condone Internet investigations of jurors.1 Yet it is cer-
tainly not a free-for-all, as New York and California alike 
restrict attorney research of jurors and potential jurors. A 
2012 New York City Bar Association opinion2 differenti-
ated between passive and active review of jurors’ social 
media posts, fi nding that certain methods of obtaining 
information, such as sending a direct “friend” or “follow” 
request, could be impermissible communications with 
jurors as prohibited by Rule 3.5 (prohibiting communica-
tions between attorneys and potential jurors during trial). 
Even viewing a juror’s “profi le” page where the social 
media site informs the profi le owner of the viewing could 
amount to a prohibited communication. It is the attor-
ney’s responsibility, the opinion warned, to be up to date 
on the various and often complicated privacy settings of 
the social media research tools he or she is using to gain 
information about jurors.

HOLLYWOOD DOCKET

Social Media, the Law, and You
By Neville L. Johnson and Douglas L. Johnson

Here in the digital age, the cyber-social scene is ripe 
with legal issues that have important implications for 
the unwary online traveler. Those of us who mingle in 
the digital scene are in extraordinarily vast company. 
Facebook boasts over 1.7 billion monthly users; Twitter, 
313 million; LinkedIn, 100 million. Over 100 million use 
Snapchat on a daily basis, consisting of 30% of U.S. “mil-
lennials,” sharing 9,000 snaps per second. Yet we do more 
than just socialize in the digital world: 81% of consum-
ers search for online reviews before making a purchase, 
and 88% of consumers fi nd online reviews to be helpful. 
What’s more, over 80% of millennials are more inclined to 
hire lawyers who have online reviews, and more broadly, 
59% of millennials use online reviews before hiring any 
professional. On top of this, our communications and 
“posts” on the Internet are unregulated and largely per-
manent. The result is a barrage of legal issues that prac-
ticing lawyers must be aware of before taking aspects of 
their practice into cyber-reality.

Similarly, California Rule 5-320(E) restricts attorneys’ 
juror investigations to methods that will not infl uence the 
juror’s service, indicating that the California Bar may also 
restrict research which reveals to the juror that he or she 
is being investigated. Yet one California court went even 
further, requiring that the jurors be instructed on the ex-
tent of investigations that the parties and attorneys would 
conduct on them throughout trial. (Ultimately, the parties 
took the court’s suggestion that they agree to a complete 
ban on juror investigation.)3

That being said, we recommend investigation of 
potential jurors prior to their selection and submit that it 
is the norm.

Social Media Solicitation
What else is social media for but to share our ac-

complishments, travels, meals, and career achievements 
with our virtual social circles? As satisfying as it may 
be to inform our social media “friends” about our latest 
favorable verdicts, settlement agreements, or scintillat-
ing academic pieces, attorneys need to be wary that their 
cyber self-promotion may constitute unlawful solicitation, 
prohibited under California and New York professional 
conduct rules. New York Rule of Professional conduct 
§ 7.3 prohibits solicitation initiated by a lawyer that is 
directed at “a specifi c recipient or group of recipients,” 
and California Rule of Professional Conduct § 1-400 simi-
larly prohibits communications advertising the lawyer’s 
availability for employment “regardless of medium” and 
“directed to the general public or any substantial portion 
thereof.” Thus, an attorney’s Facebook post announc-
ing: “Won a million dollar verdict—Tell your friends and 
check out my website”, could arguably be deemed an 
unlawful solicitation under either rule, while one simply 
stating “Case fi nally over—Unanimous verdict! Celebrat-
ing tonight!” will most likely be permissible.

The takeaway: though social media posting is easy 
and seems insignifi cant, rules of professional conduct 
with respect to solicitation apply just as forcefully.

Client Social Media Clean-Up
Social media accounts are a signifi cant source of 

evidence at trial due to the magnitude of interactions that 
occur in the cyber-social scene on a daily basis. Indeed, 
one’s Twitter posting history may provide circumstantial 
evidence of a crime, constitute an admission or a strong 
indication of liability, and provide detailed information 
as to a person’s character, hobbies, and everyday where-
abouts. Multiple jurisdictions have recognized the impor-
tance of social media content in litigation, and removing 

“The takeaway: though social
media posting is easy and seems
insignificant, rules of professional 
conduct with respect to solicitation 
apply just as forcefully.”
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even contribute to the body of knowledge 
available about lawyers for prospective 
clients seeking legal advice.

Nonetheless, it may be necessary to respond to a 
negative post, on Yelp, for example. If so, it is important 
to be aware of and not cross the ethical boundaries.

“The provision passed into law without 
opposition in 1996 under the guise 
presented by powerful lobbyists that it 
would encourage self-regulation by these 
sites.”

Matthew Murray, a lawyer who instructed his client to 
delete certain photos from his Facebook account, and 
later, his entire Facebook account, after receiving a Re-
quest for Documents from opposing counsel that asked 
for screenshots of the client’s profi le page, photos, and his 
message board.5 

On a related matter, although some courts have 
begun to take judicial notice of the information on private 
websites, many remain reluctant to do so for screenshots 
of private websites that have changed since the screen-
shot was taken.6

Addressing “Unfair” Online Reviews
Not everyone likes his or her lawyer. Disgruntled 

clients unhappy with the results obtained by their law-
yers despite hefty legal bills now have somewhere to 
turn to express their resentment of their attorneys, the 
legal system, and society in general. This presents a 
tricky situation for lawyers who wish to respond to their 
former clients’ criticism, since we are bound by the rules 
of professional conduct preventing us from revealing any 
confi dential information. The Los Angeles County Bar 
Association, applying a straightforward analysis of the 
rules of professional conduct, has stated that an attorney 
may respond to a former client’s Internet posting if the 
attorney adheres to each of the following: (1) the response 
does not disclose confi dential information; (2) the re-
sponse does not injure the former client in a manner in-
volving the former representation; and (3) the attorney’s 
response is proportionate and restrained. Similarly, a 2014 
New York State Bar Association Ethics Opinion7 held that 
the “self-defense” exception to the attorney duty of confi -
dentiality only applies to offi cial accusations of wrongful 
conduct where an attorney may reasonably be subject to 
punishment by the State Bar. Where an “accusation” of 
incompetence is purely informal, posted on an Internet 
review site, the attorney must adhere to the traditional 
duty of confi dentiality and all other professional rules of 
conduct.

Perhaps the New York Committee on Professional 
Ethics put it best:

Unfl attering but less formal comments on 
the skills of lawyers, whether in hall-
way chatter, a newspaper account, or a 
website, are an inevitable incident of the 
practice of a public profession, and may 

certain posts, photos, or tags has been found to be gener-
ally permissible as long as such removal does not consti-
tute spoliation of evidence.4 In any event, a represented 
party should switch to a “private” setting, which hides 
all personal information, photos, posts, and tags from any 
non-“friend” of the user.

A Virginia State Bar decision is illustrative. In 2013, 
the Virginia State Bar issued a fi ve-year suspension to 

Internet Defamation and § 230 of the 
Communications Decency Act

Section 230 of the Communications Decency Act fore-
closes liability for “providers or users of an interactive 
computer service,” such as review sites, for any defam-
ing speech posted on their websites by third parties. The 
provision passed into law without opposition in 1996 
under the guise presented by powerful lobbyists that it 
would encourage self-regulation by these sites. Of course, 
self-regulation never occurred. Courts have used § 230 
to essentially erect an impenetrable shield around sites 
where users post reviews and defaming comments. A few 
examples are illustrative:

• Reit v. Yelp (2010): a New York court allowed Yelp! 
to selectively remove positive reviews about the 
plaintiff’s dental practice, holding that § 230 pro-
tected Yelp’s editorial powers;8

• Asia Economic Institute v. Xcentric Ventures (2011): 
a California court held that a website could not be 
held responsible for third-party consumer reports, 
even where the website mechanically altered them 
so that they would be more visible to Internet traf-
fi c;9 and,

• Jones v. Dirty World Entertainment Recordings (2014): 
a 6th Circuit court refused to hold a website liable 
whose owners had contributed their own defaming 
comments directed at the plaintiff, on the grounds 
that the website had been exercising its “editorial 
powers” permitted under § 230.10

Moreover, even as plaintiffs attempt to pursue alter-
native remedies, such as injunctions and alternative tort 
claims (besides defamation) like negligence, interference 
with business expectancy, and contractual liability, courts 
rule that § 230 protects host sites from these claims. There 
are very few cases where courts have allowed plaintiffs 
to get around § 230 to hold the host sites liable.11 Indeed, 
one court held that a particularly aggressive host site, 
“The Ripoff Report,” was not required to abide by a 
takedown injunction that the plaintiff obtained against it, 
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because under § 230, Ripoff was not a party to the lawsuit 
and did not act in active concert with the poster accused 
of defamation.12

“Since Internet defamation is 
similarly widespread and arguably 
more harmful to its victims, there is a 
strong case for updating § 230
to reflect the DMCA structure.”

However, the California Supreme Court is currently 
reviewing Yelp’s appeal of a lower court order requiring 
the review site to take down a defamatory post by the 
former disgruntled client of an attorney.13 The appellate 
court acknowledged that Yelp was not liable for defama-
tion, but found as the administrator of the forum, it bears 
the responsibility of removal. Yelp, supported by briefs 
submitted by dozens of other review sites and news 
organizations, claims that § 230 shields it from having to 
take down the defamatory post. In light of California’s 
recently enacted Court Rule 8.1105, however, the appel-
late court ruling is published and is now citable subject 
to a “prominent notation” that the Supreme Court has 
granted review.14

Aside from § 230 preventing defamation victims from 
obtaining recourse against host sites, these victims also 
face the legal hurdle that the “posters,” the ones who are 
actually subject to liability for defamation, can remain 
anonymous and unreachable. Indeed, courts often deny 
requests to subpoena an anonymous poster’s identity 
from a host site. Some courts have required that the plain-
tiff proves the cause of action before the host site would 
be required to turn over evidence pointing to the poster’s 
identity.15

In our dealings with Google, Twitter and Facebook, 
they have been willing to communicate only by email, 
and we have been able to get them to take down defama-
tory posts when there is a judgment fi nding defamation. 
However, this is not part of their public policy. Thus, the 
best remedy for a defamation often is to sue the poster 
of the defamation, obtain a judgment, and then try and 
convince the Internet Service Provider to take it down.16

A Solution Found in Copyright Law
One potential solution to the lopsided aftermath of

§ 230 is to conform it to the structure of the Digital Millen-
nium Copyright Act (DMCA), which dealt with the issue 
of widespread copyright infringement across the web. 
The DMCA developed a system of notice and takedown 
procedures to help minimize pervasive infringement, 
requiring host sites to respond to takedown notices and 
actually enforce them under the right circumstances. 
Since Internet defamation is similarly widespread and 
arguably more harmful to its victims, there is a strong 
case for updating § 230 to refl ect the DMCA structure. 

At least victims could avoid some of the crippling harms 
stemming from unchecked defaming Internet posts that 
are otherwise mostly permanent.
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tion indicated that TMM would pay Ms. Palmer $75,000 
per year.10

The petition was approved and Ms. Palmer entered 
the U.S. under H-1B3 status. She asserted that for three 
years she “worked on 21 different projects arranged by 
Trump”11 and that “[a]fter the deduction of all agency 
fees, expenses, and allowance[s],” that she “was paid 
$3,880.75 for her work from 2011 to 2013.”12 This would 
mean that Ms. Palmer was not paid at the prevailing 
wage rate and could cause TMM to have a problem with 
both the United States Citizenship and Immigration Ser-
vices (USCIS) and the DOL.

In 2014, Ms. Palmer fi led the “class action complaint 
[…] seeking relief under the Fair Labor Standards Act 
(FLSA), the INA,13 the Racketeer Infl uenced and Corrupt 
Organizations Act (RICO), and state law.”14

The District Court Rejects the Claims for Relief

The FLSA Claim

The court evaluated Ms. Palmer’s claim that TMM 
violated the FLSA by failing to pay her the minimum 
wage, as it requires. Ms. Palmer’s claim failed because, 
“[t]he FLSA provides that every employer must pay each 
employee a minimum of $7.25 an hour,”15 yet here, Ms. 
Palmer “allege[d] only that [TMM] paid her $3,880.75 
for work she performed over a period of three years[, …] 
does not specify the number of hours worked[, …] and 
does not dispute [TMM’s] claim that she was paid above 
the minimum wage.”16 The court went on to confi rm that

[b]ecause Plaintiff does not “allege facts 
about her salary and working hours, such 
that a simple arithmetical calculation 
[could] be used to determine the amount 
owed per pay period,” [internal cita-
tions omitted], her conclusory minimum 
wage allegations are insuffi cient to raise 
“more than a mere possibility of a right 
to relief,” [internal citation omitted], [and 
t]herefore, Plaintiff’s FLSA claim cannot 
stand.17

The RICO Claim (and the INA)

The court evaluated Ms. Palmer’s allegation that 
TMM “devised and carried out a fraudulent scheme to 
deprive her and other foreign models of a promised sal-
ary of $75,000 per year [… by] submitt[ing] to the federal 
government sham H-1B visa applications stating that 
Defendants would pay the models $75,000 ‘when Defen-
dants had no intention of doing so.’”18

SPORTS AND ENTERTAINMENT IMMIGRATION:
Trump, Models, Money, and Visas; What Could Go Wrong?
By Michael Cataliotti

Previously, we discussed the merits of the H-1B 
classifi cation for fashion models without belaboring the 
issue very much. However, then came along Donald and 
Melania Trump. The former, with his affi nity for models 
and all things beautiful and “gorge,” and the latter, hav-
ing been a model who worked within the U.S., but may or 
may not have obtained an H-1B3 visa to do so.

Taking up a case study, let us dive into the dealings 
of a businessman and H-1B classifi cation to see why the 
H-1B is not ideal for models or the entities that represent 
them, despite having a special carve-out for fashion mod-
els (H-1B3). This article will close with some thoughts for 
the practitioner curious about which visa options may be 
best for the model seeking to enter the U.S. temporarily to 
work.

Background
Trump Model Management, LLC (Trump Model 

Management, TMM or the Entity) is a corporate entity 
that currently operates as Trump Models,1 and describes 
itself as:

…the brainstorm and vision of owner, 
Donald Trump. As one of the leading 
agencies in New York, Trump Models has 
been at the forefront of cultivating a wide 
range of innovative and vibrant talent 
which personify the trends of the fashion 
industry. Trump Models has achieved sta-
tus recognition with the top magazines, 
designers, photographers and clients 
from around the world.2

Since at least 2011, as indicated by the Memorandum 
and Order of the Court for the Southern District of New 
York, TMM has been representing models from around 
the world.3  A review of the TMM website lists a number 
of female models4 who it represents, with nationalities 
from the U.S., Canada, France, and Kazakhstan, to New 
Zealand and Argentina.5 

In 2011, Trump Model Management “submitted to 
the U.S. Department of Homeland Security a [petition] 
requesting an H-1B visa” for Alexia Palmer, seeking to 
retain her services in the U.S.6 Part of the request included 
a labor condition application or an “LCA,”7 which is a 
request by a prospective employer for U.S. Department of 
Labor (DOL) certifi cation that the prospective employer 
will pay the prospective hire at or above the “prevailing 
wage”8 rate for the position sought.9 In this case, the pre-
vailing wage was deemed to be $45,490, and the applica-
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fi ed that it would pay her at or above the prevailing wage 
rate for a fashion model and might not have done so?

As there was no defi nitive answer or guidance 
provided by either the court or the WHD, we are in a 
position where there is more attention being paid to the 
H-1B classifi cation for fashion models and the requisite 
labor condition application fi led by their employers, even 
though those labor condition applications are not readily 
applicable to the relationship between the petitioner who 
fi les an H-1B petition seeking to employ a fashion model, 
and the fashion model him- or herself. Neither are the 
terms “employ,” “employer” or “employee” appropri-
ate for the relationship between the parties to the H-1B 
submission. Such misnomers are only part of the basis for 
why the H-1B3 is not an ideal visa for either a model to 
desire or a manager to pursue.

Why the H-1B3 Is Not Ideal for a Model Coming 
to the U.S.

As the Palmer v. Trump decisions leave us without 
anything more than a “Hello”-and-“Goodbye,” we turn 
now to the reasons why this visa is simply not so great for 
a model seeking to come to the U.S. 

Lottery System

One of the main reasons we can list as a basis for not 
liking the H-1B classifi cation is it is subject to certain caps 
or a maximum number of visas that can be granted and 
regimented periods for submission.32 With each pass-
ing year, the number of petitions increased. The divide 
between the number of petitions and the number of visas 
available has increased signifi cantly since 2014, when 
there were roughly three times as many petitions fi led as 
there were available visas,33 to 2015 and 2016, when there 
were roughly four times as many petitions fi led for the 
same number of visas.34 Since the competition is so fi erce, 
USCIS implemented a lottery system that selects petitions 
at random for processing. Therefore, the likelihood of a 
model, or anyone else for that matter, getting selected is 
incredibly slim. Not getting selected would have multiple 
effects, because the model would not be able to enter 
the U.S. with this type of work authorization, and could 
potentially (1) throw off schedules for shoots and shows, 
(2) result in lost earnings, and (3) damage his or her 
reputation.

Compensation Issues

As we see with Ms. Palmer’s claims and the other 
models who have come out after, as well as other indi-
viduals across industries, the H-1B has an opportunity 
for abuse by unscrupulous individuals and their entities. 
Of course, this can happen in any industry and with any 
visa, though it is diffi cult to ignore here, considering the 
industry’s reputation. 

The court never reached Ms. Palmer’s allegations 
because, as it detailed not-so-subtly, she failed to follow 
proper channels for redress. Ms. Palmer was obligated 
to begin by fi ling her complaint(s) with the Wage and 
Hour Division of the DOJ.19 If she was not pleased with 
the outcome, she would then need to seek review by an 
administrative law judge. If she was not pleased with the 
decision of the administrative law judge,20 she could then 
seek review of the matter by the Secretary of Labor. And 
fi nally, if she did not care for the opinion of the Secretary 
of Labor,21 she could then appeal to the applicable federal 
district court.22 As such, the Court wrote that Ms. Palmer, 
having “failed to exhaust the administrative procedures 
set forth in Section 1182(n) [of the INA], […] is barred 
from asserting an INA claim in this court.”23

Additionally, the court disregarded the RICO claim, 
writing that Ms. Palmer, rather than follow the admin-
istrative complaint process, sought satisfaction from the 
court on the grounds that the alleged violation of the INA 
by Trump Model Management amounted to a violation of 
the RICO statute.24 “The RICO statute, however, is not the 
proper avenue for relief.”25

State Law Claims

Finally, Ms. Palmer asserted claims at common law 
for breach of contract, unjust enrichment, fraud, and con-
version.26 One sentence from the court settled this: “Hav-
ing dismissed Plaintiff’s federal law claims, the Court 
declines to exercise supplemental jurisdiction over these 
state law claims pursuant to 28 U.S.C. 1367(c). [internal 
citations omitted].”27

The Wage and Hour Division Denies Ms. Palmer’s 
Request for Hearing

With the District Court issuing its Memorandum and 
Order on March 23, 2016,28 Ms. Palmer wasted little time 
and fi led an LCA complaint with the Wage and Hour 
Division (WHD) of the DOL on March 24, 2016.29

One week later, on April 1, 2016, the “WHD found 
a lack of reasonable cause to investigate because the al-
leged violations had not occurred within 12 months of the 
complaint, and the complaint did not present adequate 
grounds for equitable tolling.”30 Of course, she appealed 
to the Offi ce of Administrative Law Judges (OALJ), which 
provided an Order to Show Cause, as to why the matter 
should not be dismissed.31 Ms. Palmer failed to demon-
strate a valid basis for equitable tolling. 

Conclusion of Ms. Palmer’s Actions
Ultimately, Ms. Palmer’s complaints were rejected 

due to a failure to follow the statutory guidelines for 
redress and dismissed for lack of jurisdiction.

What, then, do we make of the fundamental issue 
alleged by Ms. Palmer: that her proposed employer certi-
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of an H-1B visa, making it a great alternative to both the 
H-1B and O-1 visas. Similar to the O visa, the P-3 does 
not require an LCA, may be fi led at any time of year with 
either regular or premium processing, and allows for an 
accurate demonstration of the compensation structure. 
However, it is only available in one-year increments.

Conclusion
The case of Palmer v. Trump has demonstrated public-

ly the fl aws of using H-1B classifi cation for “employing” 
a model and, as such, we should look to other options. 
Those fl aws are not minor, but leave the door open for 
both parties to be exposed, though more so for the em-
ployer. Therefore, two alternative visa classifi cations that 
may prove benefi cial to both the employer and the model 
are the O-1 and the P-3, both of which are better than the 
H-1B, but also have their own drawbacks. It is important 
to choose wisely, because depending upon the visa peti-
tion fi led, clients could fi nd themselves involved with an 
administrative complaint.
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Why the H-1B3 is Not Ideal for a Manager or 
Management Company Seeking to Represent a 
Model Coming to the U.S.

Lottery System

The lottery system is a bane to and stings both sides 
of the H-1B equation: Just as a model seeking the status 
might not be selected for the lottery and would not be 
able to enter the U.S., potentially losing earnings and 
damaging his or her reputation, it would also hinder 
the efforts of the manager or management company to 
demonstrate reliability and fi ll any openings in upcoming 
shoots or shows. It would also mean that the employer 
who pays an attorney has nothing to show for it.

The Open Question Regarding Compensation

Due to the door left open by Ms. Palmer’s fi lings, this 
could entice other models to take a closer look at their 
compensation structures and potentially inspire them to 
fi le complaints against their managers. It could also in-
trigue the WHD to have a closer look at LCAs fi led for the 
employment of the models, and potentially audit those 
employers. The hard part here is that the LCA does not 
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Alternatives to the H-1B for a Model

The O Visa

The O visa presents a great alternative, though the 
standard for approval is signifi cantly higher: Whereas 
a model under H-1B status must possess distinguished 
merit and ability, a model under O-1 status must possess 
extraordinary ability. However, if a successful argument 
can be made that the model is someone who possesses 
extraordinary ability, then the O comes with an array 
of benefi ts for both parties, such as: (1) no LCA require-
ment; (2) a model may benefi t from O status, in no more 
than three-year cycles, for as long as necessary;35 (3) the 
freedom to fi le a petition at any time of year and elect 
either regular or premium processing; and (4) the ability 
to demonstrate the accurate pay relationship, so that there 
is no confusion or misunderstanding between parties.

The P-3 Visa

Though lesser known, and narrower in scope than 
most others, the P-3 visa may be suitable for a model who 
is coming to the U.S. to engage in a “culturally unique 
program.”36 The standard for approval is closer to that 
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and even branded “a national outlaw” by the Dallas 
Morning News.4 On February 28, 1966, Ali applied for 
draft exemption as a conscientious objector, saying that 
as a minister in the Nation of Islam “to bear arms or kill 
is against my religion. And I conscientiously object to any 
combat military service that involved the participation 
in any war in which the lives of human beings are being 
taken.”5 

While the Hearing Offi cer found that Ali was sincere 
in his beliefs,6 the Department of Justice (DOJ) nonethe-
less “recommended to the Kentucky Appeal Board that 
the request of the registrant for conscientious objector 
status be denied.” 7Ali’s request was duly denied in Janu-
ary 1967. More appeals ensued, until Ali was ordered to 
report for induction on March 29, 1967. On April 28, 1967, 
Ali “reported for but declined to submit to induction on 
the grounds of his religious belief as a minister of the 
Islam Religion.”8 That same day, he was subsequently 
stripped of his championship title by the New York State 
Athletic Commission and the World Boxing Association.9

Ali was ultimately indicted for violating 50 U.S.C. 
App. 462, the Military Selective Service Act. After trial by 
a jury, he was convicted on June 20, 1967, and sentenced 
to fi ve years’ imprisonment and a fi ne of $10,000 – the 
maximum penalty under the statute.10 

Punching Above His Judicial Weight?
The Fifth Circuit telegraphed its ultimate decision 

with the Judge’s opening blow:

It may not be doubted that the very con-
ception of a just government and its duty to 
the citizen includes the reciprocal obligation 
of the citizen to render military service in 
case of need and the right to compel it.11

The Court went on as follows: 

There has been no administrative process 
which Clay (Ali) has not sought within 
the Selective Service System, its local and 
appeal boards, the Presidential Appeal 
Board and fi nally the federal courts in 
an unsuccessful attempt to evade and escape 
from military service of his country. Being 
entirely satisfi ed that he has been fairly 
accorded due process of law, and without 
discrimination, we affi rm his conviction.12

The questions before the Fifth Circuit were: 

1) Was the selective service induction 
    order to appellant invalid because of 

2016 has been a year of great losses, especially in 
the entertainment industry – “Ziggy Stardust” and “The 
Artist Formerly Known As…”, to name only two. We 
also lost another great who was better known by a name 
other than the one with which he was born: the original 
“Greatest of All Time,” Muhammad Ali, formally known 
as Cassius Clay. It is hard to believe that a man who was 
universally beloved when he died was, at one point, 
one of the most controversial fi gures in this country. It is 
often forgotten that one of his greatest bouts was with the 
United States of America—one that he fought all the way 
to the U.S. Supreme Court. 

Ali vs. the U.S. Army 
On February 25, 1964, the young Cassius Clay won 

the heavyweight title from Sonny Liston. Up until that 
point, the young boxer had won most of his bouts out-
side the ring with a combination of brashness and charm. 
The day after he became the world heavyweight champ, 
however, he seemed to take on an unexpected weight, a 
sense of gravitas—at least to his audience. He announced 
his conversion to Islam, changed his name to “Cassius X” 
(only later to “Muhammad Ali”), and inadvertently be-
came a target of J. Edgar Hoover, who then undertook an 
investigation of the champ’s draft status.1 This was only 
the preliminary bout for a fi ght that would take fi ve years 
to come to a close.

“Ali was ultimately indicted for 
violating 50 U.S.C. App. 462,
the Military Selective Service Act.”

The champ had not simply ignored the draft. In April 
1960, the then-Cassius Clay registered for selective ser-
vice. While he was classifi ed 1A on March 9, 1962, he was 
subsequently classifi ed on March 26, 1964 to be 1Y, “as be-
ing not acceptable for induction in the armed forces.”2 It 
was another two years later, almost two years (practically 
to the day) after he became the heavyweight champion, 
when on February 17, 1966, he was reclassifi ed to 1A and 
became eligible for the draft once again. When journal-
ists asked his response to this development, the pugilistic 
poet recited:

Keep asking me, no matter how long,
On the war in Viet Nam, I sing this song
I ain’t got no quarrel with the Viet Cong.3

A Champion Convicted by His Convictions
Surprisingly (to no one), there was a largely negative 

response to Ali’s remarks. He was condemned by many, 

Ali vs. the Army: The “Greatest” Goes to Court
By Cheryl L. Davis
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    the alleged systematic exclusion of 
    Negroes from draft boards?

2) Did the District Court err in refusing to 
    grant appellant’s request for the pro
    duction of certain documentary and 
    other evidence?

3) Was there a basis in fact for the denial 
    to appellant of a ministerial 
    exemption?

4) Was there a basis in fact for the denial 
    to appellant of conscientious objector 
    status?13, 14

Addressing these points in order, the Court stated 
that “[n]o court has held, so far as we can determine, nor 
do we here, that a Negro registrant for selective service 
is entitled to be classifi ed and inducted by a selective ser-
vice board composed of a percentage of Negro members 
which the Negro population bears to the total population, 
or that a board lacks jurisdiction of a registrant unless 
so constituted.”15 While the Court “[did] not justify the 
failure to include substantial numbers of Negroes on such 
boards,” saying “[t]he Selective Service System must not 
only be fair, it must likewise have the appearance of fair-
ness,” the Court drew a strong distinction between the 
impact of disproportionate representation on draft boards 
versus on juries.

“The Fifth Circuit affirmed the lower 
court’s decision on this issue, as on 
all the others.”

It is undeniable, as appellant contends, 
that conscription deprives an individual 
of his liberty and may even take his life. 
But we cannot properly compare the mili-
tary draft to a criminal prosecution. There 
is no stigma attached to wearing the 
military uniform of the United States. To 
the contrary, it is a badge of the highest 
honor. Service under the fl ag of our coun-
try cannot properly be likened to impris-
onment in a penitentiary. A proud nation 
with a long tradition of valor and bravery 
on the battlefi eld, with vivid memories in 
modern times of distant places some with 
unusual names, such as Chateau-Thierry, 
Normandy, Iwo Jima and Khe Sanh, 
where Americans have fought and died 
to preserve freedom, would never permit 
a comparison so odious.16

The Fifth Circuit upheld the District Court’s dismissal 
of Ali’s request for deposition and other discovery to 

prove the systematic exclusion of Negroes argument, say-
ing, inter alia:

Most of the evidence requested was 
immaterial to any defense which could 
be raised by appellant at his trial. The 
statistical information about the represen-
tation of Negroes on draft boards gener-
ally as well as in Kentucky and Texas was 
available from other sources and is in the 
record. It would have been grossly improper 
to place the members of the Presiden-
tial Appeal Board and the Texas Appeal 
Board on the witness stand to determine 
from them what their reasons were for 
the selective service classifi cation which 
they gave to appellant in this case.17

Minister Ali
The Selective Services Act permits “ministers of reli-

gion” to be exempt from military service.18 The Fifth Cir-
cuit stated that “[t]he test … is whether a registrant, as a 
vocation, regularly, not occasionally, teaches and preaches 
the principles of his religion. There must be regularity of 
religious activities, a ministerial vocation rather than an 
avocation, and a recognized standing as a minister to a 
congregation or leader of a group of lesser members of his 
faith.”19 The Fifth Circuit looked to the fact that Ali had 
made his living as a professional boxer for a number of 
years, and had represented himself as such before several 
draft boards; it viewed the timing of his claim to be a 
minister of Islam as highly suspicious.

Objecting to the Conscientious Objector
The DOJ opposed Ali’s claim to be a conscientious ob-

jector, saying that his “objections to participation in war 
insofar as they are based upon the teachings of the Nation 
of Islam ‘rest on grounds which are primarily political 
and racial. These constitute objections to only certain 
types of war in certain circumstances, rather than a gen-
eral scruple against participation in war in any form.’”20 
The Fifth Circuit affi rmed the lower court’s decision on 
this issue, as on all the others.

SCOTUS TKO
In Clay v. United States,21 the Supreme Court focused 

on the conscientious objector question. It started by refer-
ring to the hearing before the hearing offi cer, who “con-
cluded that the registrant was sincere in his objection on 
religious grounds to participation in war in any form, and 
he recommended that the conscientious objector claim be 
sustained.”22

Having laid this groundwork, the Court went on to 
state that 
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In order to qualify for classifi cation as a 
conscientious objector, a registrant must 
satisfy three basic tests. He must show 
that he is conscientiously opposed to war 
in any form. [citation omitted.] He must 
show that this opposition is based upon 
religious training and belief, as the term 
has been construed in our decisions. [cita-
tion omitted.] And he must show that this 
objection is sincere.23

“By the time the case arrived at 
the Supreme Court, however, 
the Government had apparently 
changed its mind.”

Fortunately for Ali, the Court also said “[i]n applying 
these tests, the Selective Service system must be con-
cerned with the registrant as an individual not with its own 
interpretation of the dogma of the religious sect, if any to which 
he may belong.”24 The DOJ had argued below that:

It seems clear that the teachings of the 
Nation of Islam preclude fi ghting for 
the United States not because of objec-
tions to participation in war in any form 
but rather because of political and racial 
objections to policies of the United States 
as interpreted by Elijah Muhammad...It is 
therefore our conclusion that registrant’s 
claimed objections to participation in war 
insofar as they are based upon the teach-
ings of the Nation of Islam, rest on grounds 
which primarily are political and racial.25

“Although Ali returned the ring before 
the Supreme Court ruling, he still had to 
fight his way back to the heavyweight 
championship, through Joe Frazier and 
George Foreman.”

By the time the case arrived at the Supreme Court, 
however, the Government had apparently changed its 
mind.

In this Court the Government has now 
fully conceded that the petitioner’s 
beliefs are based upon “religious training 
and belief” as defi ned in United States v. 
Seeger, supra: “There is no dispute the pe-
titioner’s professed beliefs were founded 
on basic tenets of the Muslim religion, 
as he understood them, and derived in 
substantial part from his devotion to 
Allah as the Supreme Being. Thus, under 

this Court’s decision in United States v. 
Seeger, 380 U.S. 163, his claim unques-
tionably was within the ‘religious train-
ing and belief’ clause of the exemption 
provision.”[quoting from the Brief for the 
United States.]26

Not satisfi ed with that partial submission, the Court 
kept punching, stating “the Government’s concession 
aside, it is indisputably clear, for the reasons stated that 
the Department [of Justice] was simply wrong as a mat-
ter of law in stating that the petitioner’s beliefs were not 
religiously based and were not sincerely held.”27 Since the 
Appeal Board failed to state which of the three grounds it 
felt Ali failed to meet, and the Government conceded that 
two of the grounds were invalid, the Court found that it 
was possible that the decision had been based upon an 
invalid point, and therefore set aside the conviction.

The Winner and Still Champion
Although Ali returned the ring before the Supreme 

Court ruling, he still had to fi ght his way back to the 
heavyweight championship, through Joe Frazier and 
George Foreman. Champion once again, Ali regained his 
former popularity, and was even invited to the White 
House by President Gerald Ford. 

Ali went on to bring, and be the subject of, other 
litigations.28 However, it was winning before the Supreme 
Court in 1971 that put him back on track to becoming the 
“Greatest of All Time.”
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On November 20, 2015, Senator Orrin Hatch (R-Utah) 
launched a review of 11 U.S. private museums in response 
to a recent New York Times article that exposed a possibil-
ity for abuse of 501(c)(3) nonprofi t status.1 Every “domes-
tic or foreign organization described in section 501(c)(3)” 
is considered a private foundation, unless it fi ts into one 
of four scenarios, dealing with where the organization’s 
“support” is derived, set out in § 509(a).2 Senator Hatch’s 
investigation did not include all nongovernment-owned 
museums as the term “private museum” suggests—after 
all, many of the most renowned museums in the United 
States, such as the Metropolitan Museum of Art in New 
York and the National Gallery of Art in Chicago, are 
private museums, even if they are not thought of as such. 
Instead, Senator Hatch looked into a subset of museums 
that only have one donor and are designated as private 
foundations under 26 U.S.C. § 509.

“Logic suggests, that if these museums 
are not providing a public benefit, then 
they should not be given preferential 
treatment.”

The investigation, which concluded in May of 2016, 
sought to determine whether, and how much, these 
museums benefi t the public.3 This inquiry was ignited 
by the fear that these private foundation museums were 
offering minimal benefi t to the public, while affording the 
donors substantial benefi ts, including tax deductions.4 
For example, the New York Times article mentioned that 
at least two of these museums, Glenstone in Potomac, 
Maryland and the Brant Foundation Art Study Center in 
Greenwich, Connecticut, require reservations and “[are] 
open only a few days a week to small groups.”5 The 
reason this matters is the that tax advantages afforded 
to charities with 501(c)(3) nonprofi t status are granted 
because of the public benefi t that these organizations 
provide.6 Logic suggests that if these museums are not 
providing a public benefi t, then they should not be given 
preferential treatment. The real issue is not whether these 
museums provide a public benefi t but whether the benefi t 
provided can justify the private reward. In other words, 
should individuals capable of purchasing multi-million 
dollar artworks be afforded a discount on creating and 
maintaining private viewing salons? Before determining 
whether these museums provide enough or any public 
benefi t, some background should be given, fi rst on the 
museums themselves, then on the tax benefi ts associated 
with this setup.

I. The Private Museums
The United States has a long history of encouraging 

private enterprise. This can be seen in airlines, railroads, 
institutions of higher education and charitable organiza-
tions. The investment of private capital helps alleviate 
some of the fi nancial strain felt by the state, while en-
couraging private organizations or individuals to provide 
public services. Seeking to reward private investment for 
the public good, “Congress sought to provide tax benefi ts 
to charitable organizations, to encourage the development 
of private institutions that serve a useful public purpose 
or supplement or take the place of public institutions of 
the same kind.”7

“On its face, the free admission scheme 
is detrimental to the founding donor. 
In addition to paying for the upkeep, 
although possibly at a subsidized rate, 
the founding donor must also relinquish 
control of the works to the nonprofit 
corporation for the corporation to be 
eligible for the tax benefits under the IRC.”

One way Congress provided tax benefi ts to charitable 
organizations was by creating 26 U.S.C. § 501. Section 
501(a) grants tax exempt status to certain organizations. 
Relevant here are corporations “organized and operated 
exclusively for…charitable…or educational purposes…”8 
Seeking to take advantage of this section of the Internal 
Revenue Code (IRC), collectors have created organiza-
tions and donated artworks to them in order to establish 
museums for their private collections.

II. The Tax Scheme 
One benefi t of creating a nonprofi t organization and 

donating artworks to it is clear—if the museum charges 
an entry fee the revenues can be used to maintain the art-
works and space without the donor having to pay taxes. 
By relinquishing ownership of these works, the donor no 
longer bears sole responsibility for upkeep. Since nine of 
the 11 museums surveyed by Senator Hatch do not charge 
an admission fee, most of the founding donors have to 
donate more funds to ensure that the works and premises 
do not deteriorate. On its face, the free admission scheme 
is detrimental to the founding donor. In addition to pay-
ing for the upkeep, although possibly at a subsidized rate, 
the founding donor must also relinquish control of the 
works to the nonprofi t corporation for the corporation to 
be eligible for the tax benefi ts under the IRC.

Internal Revenue Service’s Night at the “Private” Museum
By David Honig
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III. Public Benefi ts
“[C]harities [are] to be given preferential treatment 

because they provide a benefi t to society.”17 It follows, 
then, that if there is no benefi t to the public, the charity 
should not be given preferential treatment, and a donor 
should not be allowed to receive tax deductions for dona-
tions to that charity. However, the issue here is not one 
of existence of benefi t; rather, it is one of degree of qual-
ity and quantity of benefi t. The question ultimately boils 
down to whether or not these museums provide enough 
public benefi t to be given preferential treatment and how 
that determination is made. In other words, what is the 
required level of public benefi t that an organization must 
produce in order to receive preferential tax treatment 
under § 501, and how is it determined?

Unfortunately, it is hard to determine whether action 
actually benefi ts the public, and the Internal Revenue 
Service (IRS) guidelines are not very helpful on this front. 
Other than being open to the public for viewing and in-
forming the public of access,18 it really is not clear what is 
required of an organization to achieve tax exempt status.

There are clear benefi ts to founders of private muse-
ums, but the question remains whether those benefi ts are 
enough. For instance, of the 11 museums that received 
a letter from Senator Hatch, 10 of them responded that 
they engage in or have engaged in loan programs.19 
This means that a work of art that would normally be 
displayed in someone’s home or in storage was put on 
display for a large number of people to see. The creation 
of more museums allows works to be displayed that 
otherwise would sit in a basement or storage facility and 
never be seen by the public.20

“Maybe the best example of this would 
again be the Broad Museum.”

Not only does the creation of more museums al-
low for more works to be shown, it also allows different 
works to be shown and curated. Private museums allow 
the whims of one person to dictate how and what art is 
acquired and later displayed. This type of museum does 
not have to focus on what it thinks would be the most 
educational exhibit for its visitors, as do traditional public 
museums.21 Instead the exhibits can focus on art or what-
ever emotion or reaction a curator wants to provoke. This 
too is “educational” in its own right, even though it is not 
designed with that purpose in mind.

Maybe the best example of this would again be the 
Broad Museum. The Broad is the poster child for what 
these types of private museums can be. It is open most 
days of the week and draws large crowds of young 
people.22 In addition to its visitors having a lower aver-
age age than the national average of museum goers (32 
compared to 45.8), as of March 2016, 70% of the Broad’s 
visitors were younger than 34 years old.23

Taking these issues in turn; the fi rst, having to pay for 
upkeep, could actually be a benefi t. The IRC, specifi cally 
§ 170, allows a donor to deduct a “contribution or gift” 
made to, among other organizations, corporations that 
qualify for 501(c)(3) tax exempt status.9 This means that 
besides possibly paying a reduced rate for the upkeep 
and maintenance of his or her art and a facility to house 
said art, the founding donor can deduct the amount do-
nated to the museum to cover these costs.10

In addition to allowing deductions for contributions, 
§ 170 also allows a donor to deduct gifts made to autho-
rized organizations.11 By converting a collection that was 
privately owned by an individual into one that is held by 
a museum for the “public’s benefi t,” the founding donor 
can use money that would have been personally spent for 
upkeep of the art to reduce his or her taxes.12 In addition, 
by combining tax exempt status granted by § 501 with the 
deductions afforded for charitable contributions in
§ 170, a founding donor is duly rewarded. It is important 
to note that the IRC places a limit, usually 50% of gross 
income, on the amount of deductions a person can take 
each year for charitable donations.

“The creation of more museums allows 
works to be displayed that otherwise 
would sit in a basement or storage facility 
and never be seen by the public.”

Tax deductions are not the only reason for a found-
ing donor to entertain creating this type of organization. 
Once the works are donated, the museum owns them and 
a donor no longer has control, or so it would seem. If the 
donor serves on the Board of Directors, acts as president 
or serves in some other executive position, the donor 
could execute control over the works of art. In fact, this is 
exactly what “many” of the founding donors are doing.13 
An example of this is the Broad Museum in downtown 
Los Angeles, whose founders Eli and Edythe Broad serve 
on the Board of Governors.14

A donor who serves on the Board or as an executive 
will be involved in not only how the artwork is managed, 
but more importantly, the operations of the museum. 
This includes determining hours of operations, admis-
sion price, and what works should be bought and sold, 
displayed, put into storage or on loan. It is easy to see 
why Senator Hatch was worried about abuse of these tax 
exemptions, since donors are able to reap huge tax ben-
efi ts while seemingly giving up little in their enjoyment 
and control of art. In fact, some of the museums surveyed 
said that they are located on land completely or par-
tially owned by the founding donor.15 In other instances, 
museums are located on land adjacent to the donor’s 
residence.16 In order for this scheme to make sense and 
continue, the public must receive some benefi t.
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The Broad represents what these museums can be, 
but just because others do not do as much, does not mean 
that they are not benefi ting the public. The limited hours 
and days of operation and reservations requirements can 
be justifi ed: The founder wanted to create unique and 
more intimate experiences for visitors. Should it matter 
that this type of public benefi t is intangible?

“His reasoning boiled down to the 
opinion that no one should denigrate the 
tastes of any portion of the public.”

If we ignore the obvious benefi t of public access to 
these artworks, and ignore the limited circumstances 
some of the museums allow the public access to these 
works, a reason for reduced access might be that these 
museums are new and the operating expenses associated 
with keeping more traditional matters currently do not 
make sense because of the number of guests expected. 
How is it determined whether the public receives enough 
or any benefi t at all? Maybe the benefi t is not clear or 
scientifi c; maybe it is indirect, or maybe it will take years 
to manifest, but once it does, it will be incalculable. Public 
benefi t can be diffi cult to pinpoint.

This diffi culty is reminiscent of a copyright issue 
raised over a century ago. When approached with the 
question of whether an advertisement could be protected 
under copyright law in Bleistein v. Donaldson Lithograph-
ing Co., Justice Holmes pointed out that judges should 
not determine the worth of “pictorial illustrations.”24 His 
reasoning boiled down to the opinion that no one should 
denigrate the tastes of any portion of the public.25 Follow-
ing that logic, maybe Congress, the IRS or a court adjudi-
cating the issue of public benefi t should determine that if 
any portion of the public benefi ts from an organization, 
then that organization should be allowed to keep its tax 
exempt status.
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and songwriter, as well as a producer. He was unique—a 
quiet yet overtly sexual artist who rarely gave interviews 
and could tear through a guitar solo with the greatest of 
guitar gods. He will be forever associated with the color 
purple and fl amingo-shaped guitars. There were also 
those ass-less chaps, that time he changed his name to a 
symbol and wrote the word “slave” on his face to protest 
his record contract, and, of course, the movie Purple Rain. 
Prince was a true icon, a music legend, and these are just 
some of moments in Prince’s career that make up and 
defi ne his legacy. That legacy is going to live on well after 
his death and continue to inspire other artists, be celebrat-
ed by fans, and be discovered by new audiences.

“In other words, a celebrity’s legacy 
is never fully part of his or her estate 
alone.”

Prince Rogers Nelson as an individual no doubt died 
owning many of the properties and rights that make up 
and defi ne Prince as an artist (such as his sound record-
ings, publishing rights, copyrights and memorabilia). The 
legacy of Prince, however, supersedes who he was as an 
individual and is now a part of something much greater. 
Prince has a place in music and pop culture history, and 
his legacy belongs (at least in part) to the general public 
and his fans. In other words, a celebrity’s legacy is never 
fully part of his or her estate alone. For that reason, a tra-
ditional “estate plan” is inadequate. Celebrities like Prince 
need a plan that not only disposes of their traditional as-
sets (such as their houses, cars, and investments), but also 
provides for the protection, preservation, and continued 
celebration of the celebrity’s legacy—a legacy plan.

Legacy Planning Basics—Who, What, Where, 
Why, How, and When

There are two general time periods for when a celeb-
rity’s legacy needs to be planned: (1) during the celeb-
rity’s life and (2) after the celebrity’s death. There are also 
two very different planning considerations: (i) control and 
management and (ii) economic benefi t. During a celeb-
rity’s lifetime, the celebrity is most likely going to want to 
both control and manage his or her legacy (either directly 
or indirectly), and to also benefi t economically from the 
proceeds generated by the various rights and properties 
that defi ne that legacy. That being said, putting a legacy 
plan in place during the celebrity’s life provides a number 
of benefi ts, including (a) management and administra-

The recent death of Prince Rogers Nelson, known to 
the world simply as “Prince,” has ignited a conversation 
around estate planning and the need for everyone to have 
estate planning documents prepared and in order. Prince 
died apparently never having made a will and, as a result, 
his estate is now subject to Minnesota’s laws of intestacy 
and some fairly public court proceedings. Numerous ar-
ticles have been written claiming that everyone can learn 
from Prince’s estate planning mistakes, and warning 
readers that they do not want to end up like Prince and 
die without having made a will. While it is important for 
everyone to have a will, the conversation around Prince’s 
estate planning highlights a common mistake made by 
too many estate planning lawyers and other profession-
als, namely, that artists like Prince (as well as othe r enter-
tainers, athletes and celebrities—all of whom we will refer 
to in this article as “celebrities”) are just like everyone else 
and have the same basic estate planning needs. The truth 
is, however, that celebrities are not like everyone else, 
and a traditional estate plan is just not suffi cient to handle 
their needs. Celebrities like Prince need a legacy plan.

What Is The Difference Between an Estate Plan 
and a Legacy Plan?

Traditionally, an estate plan provides for what hap-
pens to an “estate” when one dies, while taking into 
consideration certain tax implications. The “estate” is 
basically everything owned by the deceased, including 
rights and interests one may have in various properties. 
The most common types of property individuals own are 
real estate, tangible personal property (such as furniture, 
clothing, automobiles, artwork, and jewelry), and intan-
gible property (such as bank and brokerage accounts and 
copyrights). Celebrities typically own these types of assets 
too. Yet there is something extraordinarily unique about 
celebrities, something that in fact only applies to them: 
their celebrity.

“That legacy is going to live on well after 
his death and continue to inspire other 
artists, be celebrated by fans, and be 
discovered by new audiences.”

A celebrity’s fame derives from his or her public per-
sona, which is different from who he or she is as a private 
individual. More importantly, a celebrity’s public persona 
relates to the legacy left behind after death. As a public 
fi gure, Prince will be remembered mostly as a musician 

Why Artists Like Prince Need a “Legacy Plan,” Not an 
“Estate Plan”
By Daniel J. Scott
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to keep in mind the concept of “checks and balances” 
when it comes to successors, since it could be problem-
atic for a variety of reasons to give any one individual 
too much control. As a result, it is not uncommon to put 
in place complex voting mechanisms when it comes to 
the appointment of successor. For example, one or more 
individuals may be given a veto power with respect to 
the appointment of successors, or decisions could require 
unanimous consent.

The why of legacy planning seems obvious—a sound 
legacy plan is designed to protect, preserve and provide 
for the continued growth and celebration of a celebrity’s 
legacy. That said, there is another purpose (or benefi t) 
of a celebrity’s legacy—money. While it may not be the 
primary reason behind what a celebrity does, money and 
the creation of wealth is an inevitable result of celeb-
rity. As a result, the question of “why” when discussing 
legacy planning can be reinterpreted as a question of 
“for whom.” While alive, a celebrity is most likely work-
ing to economically benefi t him- or herself and family. 
After death, however, a celebrity could want his or her 
legacy to benefi t any number of individuals, includ-
ing family and friends, and/or charities. The important 
part of “why” is understanding that it is separate from 
the “who,” mentioned earlier. That is, who manages and 
controls a celebrity’s legacy is separate from for whom it is 
managed, or who economically benefi ts from the wealth 
created.

Once the who, what, why and when of a legacy plan 
have been decided—which really outline the celebrity’s 
goals—the celebrity (working with advisors) must decide 
how to implement the plan. Almost inevitably, a legacy 
plan will involve one or more types of trusts, as well as 
various corporate or other business entities. At the very 
least, a revocable “living trust” could ensure privacy, the 
avoidance of probate, and a seamless transition of the 
management and control of the celebrity’s legacy upon 
death.

Finally, there is the matter of selecting a jurisdiction, 
or where a celebrity’s legacy should be administered. 
A number of factors come into play when choosing the 
jurisdiction for corporate and other entities such as trusts. 
Some of these include tax treatment, asset and liability 
protection, geographical preference and duration (for 
example, some states permit perpetual trusts that can 
ensure a celebrity’s legacy plan remains intact forever).

Dan Scott is the Founder of Scott Law PLLC, where 
he serves as personal legal and business advisor to high 
net worth individuals, families and businesses. His 
practice includes estate, wealth and legacy planning 
for artists, athletes, entertainers and other celebrities. 
He can be reached at (212) 547-9529 and dscott@the-
scottlawfi rm.com.

tion, (b) asset and liability protection, (c) privacy (and 
avoiding probate on death), (d) tax planning, (e) making 
sure the celebrity’s wishes are carried out on death (as
opposed to being subject to the laws of intestacy); and
(f) ensuring a seamless transition of the management and 
control of the celebrity’s legacy at death.

“Many aspects of a celebrity’s legacy 
may be owned by other individuals or 
companies—for example, many record 
companies own the master recordings of 
their artists; actors often do not own the 
films or shows in which they appear.”

The fi rst step in legacy planning is understanding 
what properties and rights make up and defi ne a celeb-
rity’s legacy, and who owns those rights and property. 
Many aspects of a celebrity’s legacy may be owned by 
other individuals or companies—for example, many 
record companies own the master recordings of their art-
ists; actors often do not own the fi lms or shows in which 
they appear. Any assets that the celebrity does not own 
or control cannot be considered part of the celebrity’s 
legacy plan, unless one can negotiate to gain control or 
ownership.

Next, the celebrity must decide who should control 
his or her legacy. As mentioned, during the celebrity’s life 
the celebrity (either directly or indirectly through oth-
ers hired) will be in charge of managing his or her own 
legacy. After the celebrity’s death, however, someone will 
have to be put in charge of managing the legacy. This 
could be one or more companies or individuals, depend-
ing on the legal structure used. Who the celebrity initially 
appoints should have both (i) an expertise in the celeb-
rity’s fi eld (such as music, fi lm, entertainment or sports) 
and also (ii) an understanding of, and loyalty to, the 
celebrity’s vision and what the celebrity’s legacy means 
and represents. Very often, this could result in a “team” 
of individuals being appointed to represent and carry out 
the celebrity’s legacy after his or her death.

“Almost inevitably, a legacy plan will 
involve one or more types of trusts, 
as well as various corporate or other 
business entities.”

Once the celebrity has the initial “team” in place, a 
decision needs to be made about what happens when 
one or more members of the initial team ceases to act as 
a manager of the celebrity’s legacy. In other words: How 
are successors to be chosen with respect to the control 
and management of a celebrity’s legacy? It is important 
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Factual Background
In 2014, Boal recorded 25 hours of interview tapes 

with U.S. Army Sgt. Bowe Bergdahl (Bergdahl), the 
soldier who made headlines for being captured and 
eventually released fi ve years later from the Taliban after 
deserting his post in Afghanistan in 2009. Excerpts of 
these interviews were featured on the popular podcast 
Serial. Bergdahl is facing prosecution for his desertion in 
a trial scheduled for early 2017 in U.S. military court. As 
part of its case, the prosecution indicated that it would 
be issuing a subpoena in order to obtain these 25 hours 
of recorded interviews. In response, Boal pre-emptively 
fi led an application for a temporary restraining order and 
an order to show cause against the federal government 
under the protection of the First Amendment. There, Boal 
claimed he was protected from releasing these recordings, 
as the subpoena would force him to release protected and 
confi dential information that he obtained as a reporter. 
This issue apparently struck a chord with the media, as 
36 news organizations, including ABC, CNN, and NBC 
fi led an amicus brief on July 29, 2016, supporting Boal’s 
argument.5

Arguments for First Amendment Protection in the 
Amicus Brief

The Brief fi led in response to Boal’s protest against 
releasing his material analyzes the issue of who is con-
sidered a reporter protected under the First Amendment. 
The legal test for determining this is adopted by the Ninth 
Circuit in Schoen v. Schoen, in which it states that the First 
Amendment extends to any individual who gathers infor-
mation with the “intent to disseminate it to the public.”6 
As a result, the background of the individual and the me-
dium used to release the information are not factors when 
considering whether an individual is safeguarded by the 
reporter’s privilege.7 In addition to this legal discussion, 
the Brief demonstrates that there is an abundance of news 
outlets as a result of technological advances. In fact, the 
Brief specifi cally describes the use of social media by 
news organizations and the impact of podcasts in today’s 
society. It states that 98 million Americans have listened 
to a podcast at least once and that Serial has been down-
loaded by millions of listeners.8

The Brief then analyzes the question of whether Boal 
may specifi cally benefi t from the reporter’s privilege as a 
fi lmmaker under the First Amendment. According to his 
arguments, not only should the privilege extend to Boal 
as he has experience in journalism, but more importantly, 
to the overarching theme of the impact of technology as 
Boal meets the threshold necessary for such protection. 
He intended to disseminate the information about Berg-

Freedom of the Press Applied to Modern 
Technology

Despite the rapid technological developments of 
media and news in modern society, the principles of 
American journalism have remained unchanged for well 
over 200 years. Freedom of the press, which is established 
in the First  Amendment, is imperative for maintaining 
democracy in the United States. Without knowledge and 
truth obtained from the news, American citizens have 
little control over the operations of their government. To 
ensure this protection, the United States Constitution’s 
First Amendment states that, “Congress shall make no 
law respecting an establishment of religion, or prohibit-
ing the free exercise thereof; or abridging the freedom of 
speech, or of the press.”1 Arguably, one of the most criti-
cal components of freedom of the press is the protection 
of a reporter’s confi dential sources that led him or her to 
obtain information.

“There, Boal claimed he was protected 
from releasing these recordings, as the 
subpoena would force him to release 
protected and confidential information 
that he obtained as a reporter.”

The integrity of the press is maintained under this un-
derstanding, as a reporter would hardly be able to obtain 
any information from various sources due to informants’ 
undeniable fear of exposure. For example, the protec-
tion of confi dential sources was essential to exposing 
the criminal acts of the Watergate scandal.2 However, in 
today’s world where almost anyone can act as a reporter, 
it is diffi cult to determine how far this protection should 
extend. In fact, this constitutional issue is at the center 
of a legal debate in the entertainment sphere between 
the screenwriter, and producer of The Hurt Locker and 
Zero Dark Thirty, Mark Boal (Boal), and the United States 
Department of Justice for recorded interviews used in 
the acclaimed podcast Serial. The debate raises the issue 
of whether a fi lmmaker should be given the same pro-
tection as a reporter under the First Amendment.3 The 
recent amicus brief (the Brief) fi led in this dispute by 36 
news organizations seems to indicate that there is a strong 
argument for protecting a fi lmmaker’s information under 
the protection of a reporter. However, this has not yet 
been decided, and only time will tell how the Court will 
perceive Boal’s role when he obtained information for use 
in Serial as well as a possible future fi lm.4

Freedom of the Press Issues in the 21st Century
By Lindsay Butler
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in the way that a democracy is intended to operate. Al-
though it is unclear how the Court will rule on this issue, 
there is a strong argument for extending First Amend-
ment protection to individuals who share information 
through alternative methods of communication.
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dahl’s desertion in Afghanistan to the public at the outset 
of his news gathering process and therefore, it is argued, 
he should receive protection as a reporter under the First 
Amendment.9 Although it is unclear how Boal initially 
intended to release this information to the public, there 
appears to be no question that he intended to dissemi-
nate the information to the public in some fashion. In the 
past, Boal has released news through fi lm as well as other 
formats, and here the information was fi rst released in a 
podcast.

“The Brief filed by 36 news organizations 
in support of Boal’s argument further 
analyzes legal opinions that state that the 
protection is extended to anyone who 
gathers information with the intent to 
disseminate it to the public.”

Conclusion

The availability of information and news is more 
abundant than ever. Information may be disseminated to 
the public through social media, fi lm, and even podcasts 
as done by Mark Boal in the case at issue. Just as with 
any other news medium, Boal gathered his information 
by building the trust of his sources. He argues that in 
order to maintain the integrity of the press and his own 
trustworthiness, he should not be forced into releasing 
his 25 hours of recorded material. The Brief fi led by 36 
news organizations in support of Boal’s argument further 
analyzes legal opinions that state that the protection is 
extended to anyone who gathers information with the 
intent to disseminate it to the public. Simply because a 
reporter like Mark Boal chooses to broadcast his informa-
tion through an unconventional medium, that should not 
prohibit him from benefi ting from the protection of the 
First Amendment.

Modern society’s access to information is rapidly 
increasing through the continuing advancement of tech-
nology. Despite this ever-changing news environment, 
the press still plays a vital role in maintaining American 
democracy.10 Without informed citizens, the American 
people will never fully be able to run their own country 
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lars.12 When punishment or settlement, and intangibles 
like a decreased stock price are added, the cost can reach 
over $100 million.13 

II. Background

A. Corruption 

Corruption is a global phenomenon. Often, bribes are 
seen as a necessary expense of completing transactions 
abroad. The United States faces many problems in deal-
ing with corruption. The fi rst is prevention, the second 
is detection, and the third is punishment. Corruption, as 
defi ned by the FCPA, includes bribery of a foreign gov-
ernment offi cial and/or accounting record issues.14 

Asia, generally, and China, in particular, are consid-
ered a high risk territory for business purposes. A large 
percentage of the FCPA actions fi led are based in China.15 
China, in addition to lacking transparency and clarity 
in its policies on corruption, has a number of state-con-
trolled and state-dominated industries, including its fi lm 
industry, which is dominated by the China Film Group. 
Custom also plays a role here, as Chinese custom often 
encourages gift giving, which triggers potential FCPA 
problems. 

B. Industry Sweeps

In their eagerness to enforce the FCPA, the United 
States Securities and Exchange Commission (SEC) and 
the Department of Justice (DOJ) have initiated industry-
wide sweeps, which are large scale investigations into 
the practices of media and entertainment companies, 
by investigating multiple companies in the same time 
period. In an industry sweep, the major industry leaders 
are required to submit documents, and anything suspi-
cious can be investigated. The media and entertainment 
industries, specifi cally the major Hollywood fi lm studios, 
are often hit by such sweeps. The SEC investigation was 
announced at the Beijing Film Festival in 2012.16 Many 
major companies, including Disney, Sony Pictures Enter-
tainment (Sony), News Corporation subsidiaries—Twen-
tieth Century Fox Films and Twenty-First Century Fox—
DreamWorks Animation SKG (DreamWorks), Warner 
Bros. Entertainment, Paramount Pictures, Universal 
Studios, and others were investigated for possible cor-
ruption.17 A common theme in the investigations includes 
looking into the fi lm studios’ dealings with China. China 
is also investigating corruption in the fi lm industry. The 
SEC sent inquiry letters to many of the major fi lm studios 
and the Chinese Central Commission for Discipline In-
vestigation concurrently started a widespread crackdown 

I. Introduction
The fi lm industry is one of the largest and most well-

known industries in the world. Billions of dollars are 
spent and earned each year making and watching movies. 
Whether it is in Hollywood, Bollywood or somewhere 
in between, the global fi lm industry is constantly grow-
ing and changing. With the most movie screens and the 
largest box offi ce, the United States has one of the major 
fi lm industries.1 The Asian fi lm industry is also large and 
growing.2 India has the most admissions and produces 
more fi lms annually than any other country.3 China’s 
movie market is second to the U.S. in box offi ce size,4 and 
many Asian countries, including Thailand and Japan, 
have very successful fi lm festivals.5 

The United States market is shrinking while the Asian 
market is growing.6 Piracy in East Asia is extremely wide-
spread.7 As with many other industries, corruption of 
all kinds, such as purposefully keeping inaccurate books 
and bribing offi cials, is not unusual. It is made even more 
complicated by the lack of laws defi ning and outlawing 
corruption abroad and lack of consistency in enforcement. 
Anti-corruption law in the United States is primarily 
governed by the Foreign Corrupt Practices Act (FCPA).8 
As American companies continue to expand internation-
ally, the media and entertainment industries are the focus 
of corruption investigations9 under the FCPA. Hollywood 
fi lm studios are the latest in the trend of investigations,10 
as China and other Asian countries have become cru-
cial to Hollywood, not only for increased viewership, 
but also for additional sources of fi nancing for movie 
production.11

“China, in addition to lacking 
transparency and clarity in its policies 
on corruption, has a number of state 
controlled and state dominated industries, 
including its film industry, which is 
dominated by the China Film Group.”

There is a lack of regulation of corruption in both the 
domestic and international media and entertainment in-
dustries, as parties do not always know what constitutes 
corruption. Even when corruption is discovered, it is hard 
to mete out effective punishment. Under the FCPA, pun-
ishments, such as huge fi nes, may be given, but they are 
not always effective deterrents. Non-fi nancial companies 
are not used to FCPA considerations. Just in terms of legal 
fees alone, FCPA investigations can cost millions of dol-

Lights, Cameras, and FCPA Actions:
The Problem of Foreign Corrupt Practices by Hollywood
By Danielle Siegel
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countries like China, Thailand and India, which have low 
levels of government control and high rates of bribery.29

Protocol for dealing with other countries can be 
complicated and intricate, as every country has its own 
customs, laws, and procedures relating to international 
business transactions. As a result, United States compa-
nies have to walk a fi ne line between appropriate and 
inappropriate activity. Companies directly and indirectly 
(via agents) can violate the FCPA.30 For example, paying 
for a foreign offi cial’s business trip is allowed, but if it is 
too lavish, can be considered a bribe. 

C. Examples of Corruption

 1. Criminal Corruption

The most prominent case of criminal corruption and 
criminal FCPA violation in fi lm involves Gerald and 
Patricia Green, who were movie producers. Both were 
convicted of bribery and money laundering while get-
ting the rights to and running a prominent fi lm festival 
in Thailand. In addition to each account of bribery and 
money laundering, they were also charged with conspir-
acy to violate the FCPA. The Greens paid a high-ranking 
Thai tourism offi cial an estimated $1.8 million to obtain 
profi table contracts.31 Ultimately, the Greens were con-
victed and sentenced to six months in jail.32 The prosecu-
tor rescinded his appeal for a harsher prison sentence.33 
The Thai tourism offi cial who allegedly accepted the 
bribes faces corruption charges in the U.S., but if the of-
fi cial is indicted by Thailand, then those charges will take 
precedence.34

 2. Civil Corruption 

Movie studios have to be very careful about what 
goes on while “on location” abroad. Under the FCPA, 
studios are no longer able to: 

…condone or ignore practices such as 
making payments for expedited fi lm 
permits, the use of a favorable shooting 
location, smoothing things over with 
local fi lm crews, ensuring the safe transit 
of equipment, and preventing the many 
possible costly delays that can easily 
derail a project. Further, production 
companies cannot allow such payments 
to be hidden as petty cash or “operating” 
expenditures in a fi lm’s budget under the 
FCPA’s accounting provisions.35 

In addition to the case against the Greens, the SEC 
turned its attention to the movie studios’ relationship 
with China, due to the easing of stringent box offi ce 
and quota restrictions in China shortly after Xi Jinping36 
visited the United States and met with Hollywood busi-
nesses and senior government offi cials.37 Until recently, 
China’s state-controlled fi lm industry only allowed up to 
20 American movies per year to be shown in theaters.38 

on corruption.18 Almost all of these investigations are still 
ongoing.19

“The Thai tourism official who allegedly 
accepted the bribes faces corruption 
charges in the US, but if the official is 
indicted by Thailand, then those charges 
will take precedence.”

Incentives for corruption are not hard to fi nd. In Asia, 
audiences are large, locations are scenic, and production 
is less expensive than in the U.S.20 As the movie market 
in the United States decreases, the movie market in China 
increases. In addition, India’s Bollywood is now as active 
as Hollywood. In order to compete, many Hollywood 
studios are trying to get their movies released into China, 
India, Thailand, and all over Asia, and many countries 
there have very tight restrictions on what fi lms can be 
shown in their countries and how many international 
fi lms can be shown in their theaters.21 

Corruption is not limited to the United States, and is 
a problem for all parts of the media and entertainment 
industries, not just fi lm studios. Newspapers, profes-
sional sports, casinos and theme parks are all the subjects 
of corruption investigations.22 For example, News Corp. 
in Britain and the United States, Sony in India and the 
United States, and FIFA in Europe and South America 
are being investigated over corruption allegations. News 
Corp. is being investigated for corrupt practices related 
to paying police for access to wiretappings.23 Sony is 
being investigated for potential FCPA violations, includ-
ing some that were exposed through internal investiga-
tions in 2013 and when its servers were hacked in 2014.24 
The U.S. government found Sony to be guilty of fraud, 
kickbacks and other FCPA violations in India.25 FIFA of-
fi cials, including its then-President Sepp Blatter, are being 
investigated for corruption regarding money laundering 
and fraud.26 FIFA’s corruption issues also showcase the 
jurisdictional issue inherent in an entertainment indus-
try. FIFA has dealings in the United States and the U.K. 
Therefore, the DOJ or the SEC, the FBI, the U.K. Serious 
Fraud Offi ce, and the international branch of the London 
Police, can have jurisdiction under the FCPA or the U.K. 
Bribery Act.27 

The media and entertainment industries are very 
competitive. Companies compete for distribution and 
viewers. Disney and other American fi lm studios are 
building theme parks, movie studios, animation centers 
and other major attractions all over the world. Dream-
Works paired with China Media Capital to create Oriental 
DreamWorks Film studios. Many entities are courting 
Asian government offi cials to get increased quotas, real 
estate deals for theme parks, increased distribution and 
tax breaks.28 Much of the international business occurs in 
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routing the company’s movie purchases through a contact 
at Goldmines Telefi lms, which increased the fi lm prices, 
and told producers, who offered to sell their fi lms to 
MSM Discovery, to direct their proposals to Goldmines 
Telefi lms.49 These actions would violate the anti-bribery 
provisions of the FCPA50 and were in contravention of 
MSM Discovery’s company policies.51 

These allegations could have a major effect on Sony, 
as the Indian market is its largest foreign market. The 
potential harm to its reputation, both in India and in the 
United States, could affect its stock prices and goodwill. 
More immediately, Ernst & Young, LLC’s investigation for 
Sony alone cost approximately $176 million, which is an 
expensive liability.52

 ii. Dreamworks

The SEC began investigating DreamWorks for po-
tential FCPA violations by sending it a letter of inquiry 
in 2012.53 Kung Fu Panda 2 made $100 million in China,54 
which resulted in a focus on China by both fi lm studios 
and regulators, because it focused attention on the earn-
ing potential, and therefore the high risk of corruption, 
inherent in the movie industry. DreamWorks was accused 
of paying money to open the Chinese market for fi lms 
and for bringing Chinese offi cials to the United States 
in an attempt to secure exclusive distribution rights.55 
DreamWorks also teamed up with Chinese partners to 
create Oriental DreamWorks, which makes and distrib-
utes fi lms, the fi rst of which was Kung Fu Panda 3, and 
Oriental DreamWorks will also build an entertainment 
complex.56 The animation studio and joint venture were 
announced after Jinping’s visit to the United States.57 

DreamWorks has very close relations with China, 
which helps it gain distribution. Jiang Mianheng, an 
industrial mogul, runs the Shanghai Alliance Investment 
Ltd., which is a partner of DreamWorks. Jiang’s father is 
Jiang Zemin, the former General Secretary of the Com-
munist Party, and former President of China.58 Although 
these relationships are not per se improper, they are mate-
rial facts and ought to be disclosed to the proper regula-
tory authorities. They also justify an increase in caution to 
ensure that these close ties are not being used in way that 
violates the FCPA. 

 iii. Disney

Disney was one of the major fi lm studios investigated 
in the SEC’s FCPA industry sweep. Disney was accused 
of bribing foreign government offi cials to get exclusive 
fi lm distribution rights and of bribing to get permits and 
privileges in connection with building its theme park 
in Shanghai, which opened this past summer.59 With 
DreamWorks and Vice President Biden, Disney was 
also involved in negotiating the deal that opened more 
of China’s box offi ce.60 In addition, Disney, Marvel and 
Disney’s China counterpart DMG coproduced Iron Man 
3. This, while not an indicator of corruption, is a potential 
red fl ag. As coproducing this movie in China necessitated 

The deal negotiated between China and the United 
States “increased the number of 3-D, IMAX, and other 
enhanced-format American fi lms” allowed into China.39 
It also exempted 14 “enhanced-format fi lms from China’s 
continuing 20-fi lm import quota.”40 Hollywood fi lm com-
panies are at high risk for corruption claims because they 
all have representatives in China. They compete with each 
other and lobby the Chinese government’s China Film 
Group Corporation, which is responsible for importing 
fi lms, as well as with the government body that controls 
censorship requirements for all scripts in production and 
before release of fi nished movies.41

 i. Sony

In 2013, Sony was investigated for corruption.42 Sony 
used a company called the Dynamic Marketing Group 
(DMG), based in Beijing, to circumvent Chinese quotas 
and censorship restrictions.43 The SEC is now investigat-
ing DMG’s methods of distributing Sony’s fi lms, particu-
larly the 2010 fi lm Resident Evil: Afterlife. The movie made 
$21.6 million in China. An email by a Sony employee 
stated that DMG had used “special infl uence” to secure 
distribution in China.44 The emails and other indicators 
of bribery, along with some of the FCPA investigation 
details, were leaked in the 2014 hack of Sony’s servers.45 
Sony also conducted an internal investigation, with 
help from Ernst & Young, LLP, of its Indian Entertain-
ment Group, to check whether there had been fraud or 
excessive kickbacks to government offi cials in India. The 
investigation found potential Sony corruption in relation 
to a joint venture between a local company called Discov-
ery Communications, Inc. and Sony’s Multi-Screen Media 
Pvt. (the joint venture is known as MSM Discovery).46 

“Disney was accused of bribing foreign 
government officials to get exclusive 
film distribution rights and of bribing to 
get permits and privileges in connection 
with building its theme park in Shanghai, 
which opened this past summer.”

Possible evidence of FCPA violations was found in an 
email by a Sony company offi cial, which outlined “areas 
of concern” in the MSM Discovery relationship, includ-
ing kickbacks related to “carriage fees,” which are paid to 
the broadcaster by the distributor, gifts in excess of MSM 
Discovery policy, including very expensive sports tickets, 
and customs payments by the Indian Marketing group.47 
Further evidence of these potential FCPA violations was 
found contained in an October 6, 2015 letter between 
Sony offi cials, which accused the head of MSM Discov-
ery’s motion-pictures unit of colluding with an agent to 
raise the cost of movies that Sony purchased to air on TV 
by as much as 35%, in return for kickbacks.48 The letter 
further accused an MSM Discovery deputy president of 
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gifts to foreign government offi cials, parties, by United 
States citizens, businesses, or foreigners in companies 
with American Securities.71 The FCPA is divided into two 
parts, anti-bribery and accounting. 

The fi rst part bans payment of money or anything of 
value to a foreign offi cial, who is defi ned by the FCPA as 
being “any offi cer or employee of a foreign government 
or any department, agency, or instrumentality thereof, 
or of a public international organization, or any person 
acting in an offi cial capacity for or on behalf of any such 
government or department, agency, or instrumentality, or 
for or on behalf of any such public international organiza-
tion.”72 The payment in question must be to “obtain or 
retain business.”73

“As a result, companies have begun to 
take extra precautions. Ideally, internal 
controls and training should prevent 
corruption.”

The second part requires that companies “make and 
keep books, records, and accounts, which, in reasonable 
detail, accurately and fairly refl ect the transactions and 
dispositions of the assets”74 and to “devise and maintain 
a system of internal accounting controls suffi cient to 
provide reasonable assurances.”75 The FCPA accounting 
provisions can be widely applied, covering everything 
a company does, without a materiality threshold and 
regardless of whether there is bribery.76 Both falsifi ed 
and inaccurate books can violate these provisions.77 The 
provisions also require internal controls.78 

The FCPA is enforced by the SEC and the DOJ. The 
federal government can charge people with actual FCPA 
violations, or conspiracy to violate the FCPA. The SEC 
can impose civil fi nes, both through administrative and 
judicial proceedings,79 and the DOJ can prosecute and 
impose criminal punishments and fi nes. The punishments 
for bribery violations for companies can be millions of 
dollars, in addition to fees and negative publicity.80 

The FCPA got off to a weak start. For many years, it 
was not really enforced.81 However, once other countries 
began enforcing anti-corruption measures (encouraged 
by the passage of the United Nations Convention Against 
Corruption (UNCAC)),82 the United States began to 
actively enforce the FCPA. As a result, companies have 
begun to take extra precautions. Ideally, internal controls 
and training should prevent corruption. Regulators detect 
discrepancies when corruption occurs, or companies 
self-report it. The SEC and DOJ can punish corruption, or 
impose huge settlements to deter corruption. 

When it passed the FCPA, and years later when it 
began to enforce it against Hollywood, the government 
had the stated goal to: 

close relations and constant communication with Chinese 
companies and government offi cials, Disney needed to be 
careful about whom it hired (i.e., hiring someone recom-
mended by a government offi cial could potentially violate 
the FCPA).61

 iv. News Corporation

News Corp. and its Executive Chairman Rupert Mur-
doch were investigated by the DOJ for bribery.62 Several 
companies owned by Murdoch, including newspapers 
and both Twentieth Century Fox and 21st Century Films, 
were being investigated.63 The British tabloid, News of the 
World, was accused of bribing police, phone hacking and 
wiretapping, all potential violations of both the FCPA and 
the U.K. Bribery Act. News Corp. is an American-based 
company, so both it and its subsidiaries fall under FCPA 
jurisdiction, even though the violation occurred outside 
the United States. At the end of the U.S. investigations, 
the wiretapping was found to be illegal, as were the pay-
ments to the British police department, which constituted 
“giving money to a foreign offi cial,” an explicit violation 
of the FCPA anti -bribery provision. Additionally, the 
undisclosed payments also triggered the accounting fraud 
provisions of the FCPA. The News Corp. settlement, even 
after the corporation split, was hundreds of millions of 
dollars for both the News entity and Twentieth Century 
Fox. Although according to the Company’s Form 8-K SEC 
report, the DOJ’s investigation of 21st Century Fox was 
formally concluded with no formal charges brought,64 
Twentieth Century Fox continued to be part of an ongo-
ing investigation of fi lm studios.65

 v. International Corrupt Acts 

The international entertainment industries are not 
immune to corruption. In Britain, producers allegedly 
created the fi lm A Landscape of Lies, in order to cover up 
tax fraud.66 In China, the 21st Century Business Herald was 
alleged to have extorted and bribed in order to get access 
to phone records.67 In 2011, the media alleged that Czech 
Republic police offi cers were arrested for illegally helping 
movie productions, including by working for the produc-
tion companies, shutting down streets or giving access 
to streets, and moving cars.68 In Morocco, the Los Angeles 
Times reported that the 2005 Hollywood fi lm Sahara was 
made with hundreds of thousands of dollars that were 
recorded as “local bribes.”69

III. Existing Measures Against Corruption

A. Domestic Measures Against Corruption

 1. Foreign Corrupt Practices Act

The FCPA was passed in 1977 and amended in 1988. 
It increases accounting transparency and reporting re-
quirements for individuals and corporations.70 The FCPA 
is also aimed at stopping bribery of foreign offi cials. It 
applies to any person or business with a certain amount 
of connections to the United States, whether in the United 
States or abroad. The FCPA bans payment of money or 
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lation of that offi cial’s lawful duty; or (3) 
to induce that foreign offi cial to use his 
or her infl uence with a foreign govern-
ment or instrumentality thereof to affect 
or infl uence any act or decision of such 
government or instrumentality.91 Lastly, 
the payment was specifi cally intended to 
get or keep business for or with, or direct-
ing business to, any person.92, 93

The burden is on the government, not only to prove 
that the alleged conduct occurred, but also that the de-
fendant knew when it acted that it was violating United 
States law.94 The DOJ will often use the business purpose 
test to determine whether the payment violates the “ob-
taining or retaining business”95 provision in the FCPA.96

The FCPA imposes a duty on companies and individ-
uals to have the proper procedures in place to know what 
constitutes corruption and legitimate accounting, and to 
conduct reasonable due diligence to ensure that no bribes 
are being paid when they work with foreign governments 
or other third parties.97 There is one exception, two af-
fi rmative defenses, and several partial defenses to alleged 
violations of the FCPA. There is a “facilitating or expe-
diting”98 exception to prosecution for FCPA violations, 
which is also known as the “grease payment” exception,99 
defi ned as money paid to ensure the “performance of 
a routine governmental action.”100 The fi rst affi rmative 
defense is the “local laws” defense, which is that the 
payment must be explicitly legal101 under the laws of 
the country where it occurred.102 The other affi rmative de-
fense is the “bona fi de business expenditure defense” that 
the payment or gift was a “reasonable” and “bona fi de” 
business expense.103 Other defenses include negating rel-
evant factors such as showing that the payment was not 
“willful” or that the company did not have “knowledge.” 
A more successful, but not complete, defense is that the 
company has good procedures for FCPA compliance. 

 2. Dodd-Frank

In addition to the FCPA, the SEC and the DOJ have 
power to investigate corruption under the Dodd-Frank 
Wall Street Reform and Consumer Protection Act Pub. 
L. 111-203 (Dodd-Frank).104 Section 1504 of Dodd-Frank 
also requires disclosure of legitimate payments to foreign 
governments.105 Section 922 of Dodd-Frank includes an 
incentive program for whistleblowers to report FCPA 
violations.106 Whistleblowers can receive up to 30% of the 
rewards and sanctions gathered by the government, if the 
whistleblower’s information was voluntarily given in a 
successful FCPA enforcement action, and the total money 
recovered is worth more than $1 million.107 Whistle-
blowers under Dodd-Frank are also protected from 
retaliation.108 

 3. Cases 

Although there are very few FCPA cases specifi cally 
relating to the entertainment industries, other FCPA 

(i) prosecute company executives, not just 
their corporate employers, for knowingly 
participating in a bribe scheme; (ii) hold 
companies and their executives account-
able for failing to implement systems that 
permit accounting snafus and potential 
subterfuges, even absent their knowledge 
of corrupt dealings; and (iii) ensure that 
companies doing business abroad will 
conduct proper due diligence and imple-
ment adequate controls to prevent and 
detect bribing foreign offi cials.83

The government enforces the FCPA by investigat-
ing both individual companies and entire industries. It 
targets major players and requisitions their books and 
documents. The government looks for possible markers 
of corruption. Some of these markers include: the heavy 
use of third parties, use of government-recommended 
specialists or locals, dummy entities, infl ated invoices, 
and misnamed entries in the fi nancial records.84 When the 
government begins an FCPA enforcement proceeding, it 
begins by looking for red fl ags. For example, the govern-
ment began investigating Hollywood after the convic-
tion of Gerald and Patricia Green, whose conviction for 
bribery focused attention on what fi lm companies and 
executives were doing abroad.

“The burden is on the government, not 
only to prove that the alleged conduct 
occurred, but also that the defendant 
knew when it acted that it was violating 
United States law.”

In order to prove an FCPA violation, the government 
must show eight factors. It must prove that the defendant 
was a “domestic concern” or an offi cer, director, em-
ployee, or agent of a “domestic concern” or an “issuer” or 
an offi cer, director, employee, or agent of such issuer or 
any stockholder thereof acting on behalf of such issuer.85 
The defendant must have specifi cally intended that the 
alleged problematic act was going to involve mail or in-
terstate commerce.86 The defendant must have acted
corruptly and willfully.87 The defendant must have specif-
ically intended to act in order to receive a payment, a gift, 
or anything else of a certain value.88 The payments must 
have been made to “foreign offi cials.”89 The defendant 
must have known that at least some part of the payment 
was offered, given, or promised, directly or indirectly, to a 
foreign offi cial.90

The payment must have been explicitly 
intended to be for one of three purposes: 
(1) to infl uence an act or decision of the 
foreign public offi cial in his or her offi cial 
capacity; (2) to induce the foreign public 
offi cial to do or omit to do any act in vio-
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Films are shot all over the world and in 
some cases they are in countries where 
corruption is commonplace. There is 
a lot of cash being used and there is a 
need to get access to areas closed to the 
public, creating a lot of potential touch 
points with local governments or even 
the military. In some countries, how one 
accesses those things can run afoul of UK 
law even though they might be accepted 
practices in the country in question.117

 3. The China Anti-Bribery Law 

The Chinese Anti-Bribery Law applies to corruption 
within China, and has two sections. One section concerns 
bribing government offi cials, and the other is for commer-
cial bribery between private parties.118 There are special 
concerns that particularly affect fi lm studios when doing 
business in China. For example, for FCPA purposes, is 
the Chinese Film Group considered a foreign offi cial for 
both the SEC and the DOJ? It is likely yes for the latter, 
as the DOJ adopted rules saying that state-owned enti-
ties are foreign offi cials.119 If so, what is the possibility of 
enforcement? The government has internal procedures 
for handling bribes and is likely to prosecute internally. 
In addition, the recipients of the bribes are not likely to 
voluntarily come to the United States to testify at a FCPA 
proceeding. China’s anti- bribery laws do, however, 
include a long-arm provision,120 and commercial bribery 
cases can often lead to supplementary FCPA cases.121 

 In addition, China passed a 2011 amendment to its 
anti-bribery laws that prohibits bribing a foreign offi cial. 
This amendment functions similarly to the U.K. Bribery 
Act and the FCPA.122 Violations of this amendment are 
often also FCPA violations. In these cases, it is unclear as 
to who would have the fi rst right to prosecute.

 4. Indian Anti-Corruption Laws

India recently passed anti-corruption laws, which in-
clude more effective implementation of UNCAC.123 They 
also include improvements on the Prevention of Corrup-
tion Act of 1988, India’s current anti-corruption law.124 

C. FCPA and Hollywood

 Film studios sometimes conduct business in ways 
that raise multiple red fl ags with respect to possible FCPA 
violations. They operate in high risk territories, often use 
third parties, and interact with government offi cials for 
various reasons, including seeking permits, distribution, 
and other related purposes.125 

The movie industry has been suspected by the United 
States government of bribing government offi cials across 
Asia for distribution or for arranging kickbacks.126 Some 
argue that it is an accepted practice in Hollywood. How-
ever, as the Asian market expands, fi lm studios are also 
being accused of shelling out bribes for many other proj-

cases, where they defi ne relevant terms, apply relevant 
tests, or invoke defenses, have impacted how the FCPA 
is applied to the entertainment industry. For example, 
some cases try to defi ne terms such as “corrupt” and 
“willful.” In United States v. Kay, the Fifth Circuit Court of 
Appeals explains the common-law defi nitions of “will-
fully” and determined the degree of knowledge necessary 
to establish a willful violation of the FCPA.109 This case 
is important because it provides a standard and because 
it holds that the defendant does not need to know the 
terms of the FCPA in order to willfully violate it.110 United 
States v. Kozeny, discusses attempts to invoke affi rmative 
defenses.111

“Film studios sometimes conduct business 
in ways that raise multiple red flags with 
respect to possible FCPA violations.”

In United States v. Aguilar, the court denied a motion 
to dismiss because the electric utility involved was wholly 
owned by the Mexican government and may be consid-
ered an “instrumentality” of a foreign government within 
the defi nitions of the FCPA.112 This holding could poten-
tially be applied to the China Film Group, which could be 
considered an “instrumentality” of a foreign government 
within the meaning of the FCPA. 

B. International Measures Against Corruption

 1. The United Nations Convention Against 
Corruption

The UNCAC was the fi rst legally binding, interna-
tional anti-corruption policy. The goal of UNCAC was 
to decrease corruption, specifi cally bribery and account-
ing fraud, by increasing international enforcement via 
judicial policies and a more uniform set of international 
enforcement guidelines.113 UNCAC divided the problem 
of corruption into four parts: prevention, criminalization, 
international cooperation, and technical assistance. As of 
October 2016, 180 parties were involved, including 140 
signatories to the agreement.114 However, the UNCAC 
came with a host of problems. It has been diffi cult to 
general an agreeable system that discovers corruption, 
determines who has jurisdiction, and sets up workable 
enforcement policies.

 2. The U.K. Bribery Act

The U.K. Bribery Act (the Act) functions very simi-
larly to the FCPA. Under the Act, previous laws about 
bribery were replaced with criminal laws governing 
bribery. The law governing bribery of foreign offi cials is 
in §6.115 Punishment for violating the Act can include an 
unlimited fi ne and up to 10 years in prison. 116 Ernst & 
Young, LLC partner Jonathan Middup said: 

Film and TV making is particularly 
exposed to bribery and corruption risk. 
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the FCPA.136 Politicians may be willing to pay big money 
for appearances, with the politician deriving intangible 
benefi ts. FCPA enforcers must ask about the length of the 
cameo, the possible royalties or other benefi ts (such as 
publicity) derived from the cameo, and the motivation 
for giving the cameo. Once granted, even a showing of a 
reasonable motivation can be a suffi cient defense to cor-
rupt intent. A business purpose test is then applied to the 
cameo to test the studio’s motivation. Bribing people with 
cameos is very complicated. The enforcer must prove 
corrupt intent in order for a cameo to be an FCPA viola-
tion.137  Filmmakers can be held liable just for inviting a 
foreign offi cial to make a cameo appearance.138

“The deal raised a number of potential 
FCPA concerns, including jurisdictional 
issues and the fact that the deal might 
better enable Legendary to avoid Chinese 
quota limits, as some of the films will 
be made in cooperation with or in close 
connection to the China Film Group.”

In addition, product placement has become a po-
tential new way to incentivize, potentially problemati-
cally, for foreign companies to help fi lm studios with 
their needs in China. For example, some companies will 
require that their brand products be placed in the movie 
when it is shown in their target market countries. 

D. China in the United States

Corruption does not only affect United States busi-
nesses abroad, it also affects foreign businesses with 
United States interests and securities. Chinese companies 
have been collaborating with United States companies in 
order to become involved and to learn how to compete in 
every stage of the movie making process.139 A new trend 
has been for large Chinese companies, such as the Dalian 
Wanda Group and Alibaba, to meet with companies in 
Hollywood, or even buy large stakes in entertainment 
companies and help Hollywood fi lm studios expand into 
China.140 For example, the Dalian Wanda Group paid 
$3.5 billion to acquire the controlling stake in Legend-
ary Entertainment, a prominent Hollywood company,141 
with the stated goal of the acquisition to help Legendary 
“increase its market opportunities, especially in the fast-
growing Chinese market.”142 The deal raised a number of 
potential FCPA concerns, including jurisdictional issues 
and the fact that the deal might better enable Legendary 
to avoid Chinese quota limits, as some of the fi lms will 
be made in cooperation with or in close connection to the 
China Film Group. Alibaba, which is China’s e-commerce 
giant, has met with various Hollywood companies.143 
Using Alibaba, fi lm studios could have a tremendous 
increase in their ability to reach a wider Chinese audi-
ence.144 Other Chinese businesses have also started 

ects, including online distribution, facilitating IMAX and 
other premium movie formats, and land use permits for 
studios and theme parks. In addition, even if a payment is 
not classifi ed as a bribe under the FCPA, it can sometimes 
still be illegal if it was improperly recorded.127 

Film studios’ reliance on third party contracts pose 
additional problems when the third party company is 
recommended by a foreign offi cial. Often, American fi lm 
companies will enter into business contracts with third 
party companies for everything from securing locations to 
full production partnerships, without conducting full and 
proper due diligence.128 A number of FCPA problems can 
be avoided by parties taking the time to learn about the 
people and companies with whom they are working.

“Cameos of politicians, which count as 
political appearances, can definitely meet 
the threshold value requirement that 
triggers the FCPA.”

Travel and entertainment expenses are part and 
parcel of the fi lm industry and provide huge areas of 
potential corruption. Companies, including fi lm studios, 
sometimes gift government offi cials or clients with free 
hotels, meals, travel expenses, entertainment, and holiday 
gifts. While reasonably priced gifts are acceptable under 
the FCPA,129 the FCPA limits the amounts that companies 
can spend on government offi cials and clients.130 For 
example, it is not an FCPA violation to send Christmas 
cookie baskets to foreign offi cials. It is also permissible for 
companies to pay for dinner, as long as there is a receipt, 
and it is not overly lavish in relation to normal business 
practice, the status of the individual, and the country’s 
standards. However, frequent dinners raise suspicion, 
and the aggregate value is compared.131 Proper documen-
tation and disclosure are instrumental in ensuring that 
these expenses are legitimate in order to rebut an allega-
tion of corruption.132 Trips, sports cars, and charitable 
donations allegedly have been used as “gifts” to local offi -
cials.133 These would not meet FCPA standards. Some fi lm 
studios, which in the past often sent expensive gifts to 
foreign offi cials, are now trying to avoid FCPA problems 
by sending gifts with the studio’s logo, making the objects 
unique, yet rendering them inexpensive. They would 
still satisfy the cultural gift requirements, but would fall 
under the allowance for promotional gifts.134 

Another new possible area of corruption is giving 
politicians cameos in movies.135 The act of giving a politi-
cian a cameo is not a per se violation of the FCPA. Cameos 
can fall under the “anything of value” category in the 
FCPA. However, cameos can be effective bribes; they can 
induce government offi cials to speed up a government 
process and are hard to track and prevent. Cameos of 
politicians, which count as political appearances, can defi -
nitely meet the threshold value requirement that triggers 
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for the board and management to be able to show to the 
government that they are taking the necessary steps to 
avoid or to remedy any violations. Internal investigations 
give outside counsel the knowledge and ability to best 
advise the Board and management, particularly if there 
is a subsequent government investigation. The internal 
investigation determines the nature of the issue, gather 
facts by interviews and may use forensic accounting, in 
order to best advise the company.153

 Once the internal procedures are complete, the com-
pany can choose to self-report to the government or wait 
for the inquiry. Both options are risky. By self-reporting, 
a company should get lighter punishments because of 
compliance, but it would most defi nitely be investigated, 
which is expensive. By not reporting, a company runs the 
risk of the government seeking and having a harsher pun-
ishment for noncompliance. Business entities rarely pub-
licly challenge the DOJ or the SEC in FCPA enforcement 
actions.154 The most popular recourse for corporations is 
to agree to plea, deferred prosecution, or non-prosecution 
agreements.155

As FCPA investigations encompass a wide array 
of diverse issues, once the government begins a formal 
investigation, a company will spend much of personnel 
time, money, and resources. The procedure is often com-
plex and challenging, as investigations require outside 
counsel, auditors, business intelligence experts, forensic 
accounting and technology experts, and locals from each 
relevant international location.156 The government usually 
comes out on top in FCPA cases, collecting large fi nes.157 
A company’s best hope is often convincing the federal 
prosecutor not to indict anyone.

 Government investigations can be brought by the 
DOJ, the SEC, both agencies together, or both agencies 
separately. The standard of proof for bribery is minimal 
intent and knowledge, and the anti-accounting fraud 
provisions require no intent.158 Criminal investigations, 
which are brought by the DOJ, are usually initiated by a 
grand jury, which subpoenas records and witnesses. The 
United States Attorney’s Offi ce advises whether the com-
pany is a “subject or a target.”159 

Civil actions are more common. For a civil case, the 
standard is only a preponderance of the evidence. The 
SEC’s Division of Enforcement will investigate informally 
through its own initiative, or formally through the SEC’s 
subpoena power.160 The SEC has experts who look at 
relevant documents, including fi nancial statements, state-
ments by employees, and results of the internal investiga-
tions. Initially, the investigations are private; however, 
any formal charges can be published on the SEC’s web-
site.161 The SEC can then bring an action either in federal 
court or before an administrative law judge. Currently, for 
reasons of effi ciency, the SEC is moving towards adminis-
trative actions in FCPA enforcement cases.162

investing in and collaborating with Hollywood entertain-
ment companies.145 

E. The Fallout 

The cost of corruption charges under the FCPA is 
tremendous. Charges of FCPA violations require inde-
pendent audit fees and outside counsel fees just in the 
investigative stage. If a company is found guilty, it can 
receive heavy fi nes. News Corp. ended up paying $191 
million in settlement fees to close its FCPA matter, not to 
mention $179 million in professional and legal fees, which 
mostly consisted of investigative fees.146 Sony’s reputa-
tion and stock price plummeted after the FCPA violations 
were disclosed. Sony also paid an estimated $176 million 
to Ernst & Young, LLC just for the investigation.147 

The proceedings also take up a great deal of the 
companies’ time and resources. In addition, FCPA inves-
tigations sometimes result in shareholder litigation148 and 
harm to a company’s goodwill.149

Another major consequence of corruption is in tax 
treatment. How does a company report an improper pay-
ment in its taxes? Can tax records be used in investiga-
tions and as evidence? Furthermore, certain methods of 
reporting can lead not only to FCPA violations, but also 
to criminal fraud allegations as well. An example of this 
is Patricia Green, who according to the judge’s opinion, 
“well knew, that fi gure [on her tax returns] was a false 
and overstated amount including bribes to a foreign 
offi cial for obtaining and retaining business with SASO 
that were not commissions or costs of goods sold.”150 
The tax allegations were worth up to 10 years in jail per 
count, in addition to any potential jail time from the FCPA 
violation.151 

F. The Process

Film studios and related business have to constantly 
deal with regulators, both in the United States, including 
FCPA regulation and abroad, wherever they are fi lm-
ing. Companies should endeavor to determine which 
regulatory agencies are involved, and how to best utilize 
the regulators to minimize and mitigate FCPA liability. 
Once a company is in a potential FCPA situation, it has to 
undergo investigations. First, the company can investi-
gate internally, and then it might have to defend against a 
government investigation.152

“Government investigations can be 
brought by the DOJ, the SEC, both 
agencies together, or both agencies 
separately.”

Internal investigations are almost always the fi rst 
step. It is a way for a company’s general counsel to show 
its efforts to management, for management to show 
necessary actions taken to the Board of Directors, and 
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offi cials is necessary to avoid the appearance of cor-
ruption and to mitigate the government investigation if 
corruption allegations are made. Disclosure is also one of 
the factors that the government considers when determin-
ing whether to take action with regard to prosecuting a 
corporation.168 

V. Potential Solutions169

Anti-corruption compliance programs, legislation 
and contract provisions are some of the methods cur-
rently used to handle corruption problems. Corruption 
can be extremely diffi cult to detect and anti- corruption 
measures can be equally diffi cult to enforce. In order for 
corruption to be effectively dealt with, all solutions must 
encourage safe reporting by both internal and external 
whistleblowers. It is vital that solutions also encourage 
international cooperation.

A. Government-Based Solutions

 1. Legislation

Legislation by other countries can help stamp out 
corruption by giving the United States, local govern-
ments, and international authorities legal justifi cations 
for enforcing anti-corruption measures. In addition, if 
other countries pass new laws or enforce their existing 
anti-corruption laws, then they can limit or eliminate the 
“local law” affi rmative defense.170 However, there is no 
mechanism in place to compel governments to enforce 
anti-corruption laws and policies. In addition, it is further 
complicated by the fact that anti- corruption legislation is 
not consistent from country to country. Countries defi ne 
corruption, who can be bribed, and penalties differently. 
For example, in the United States., the penalties for brib-
ery range from fi nes, to jail, to losing the right to operate 
a business,171 whereas in Thailand, bribery is punished by 
jail time, or even the death penalty.172 One possible way 
of changing this would be to require or encourage coun-
tries to formally pass laws that standardize UNCAC’s 
provisions and add on to them, including on how to deal 
with extraterritoriality and jurisdictional issues. Another 
solution would be to have WIPO or another multi-na-
tional organization promulgate uniform standards and 
procedures for countries to formally adopt.

 2. Centralization of Government Authority

Another potential solution could be to centralize all 
things to do with the FCPA into one government author-
ity. For example, a party could go to one FCPA govern-
ment entity to ask questions, get advisory opinions, self-
report, cooperate with investigations, discuss settlements, 
and if necessary, to participate in some form of alternate 
dispute resolutions or litigation preparation. This will de-
crease confusion and increase effi ciency—both fi nancially 
and judicially—by decreasing burdens on the courts and 
on different governmental agencies involved. 

G. Settlement

FCPA investigations often conclude in court-man-
dated fi nes or settlements. The payments can be in the 
millions of dollars, separate from fees and potential stock 
price losses. Settlements can be extremely detailed, and in 
exchange for reduced fi nes and non-prosecution, agree-
ments can include other conditions, such as periodic 
FCPA audits, mandatory compliance trainings, and access 
to documents. Both the company and the government 
also agree to conditions, such as monitoring terms and 
what will be disclosed to the public.163

“Some companies also choose to seek 
advisory opinions from the Department of 
Commerce or the DOJ before engaging in
questionable trade or behavior.”

IV. Current Solutions

A. Current Methods in Use

Legislation has become a trending method of fi ght-
ing corruption. Beyond the national laws mentioned 
above, some companies have also begun inserting specifi c 
FCPA-related provisions into representations and war-
ranties, termination, breach, and indemnity provisions 
of international contracts. In addition, most companies 
have internal compliance procedures that allow them 
to deal with their corruption-related problems without 
outside interference and enables them to develop internal 
mechanisms that can be used consistently in different 
locations.164 Some companies also choose to seek advi-
sory opinions from the Department of Commerce or the 
DOJ before engaging in questionable trade or behavior.165 
Companies can submit Wells Submissions166 to the SEC 
or Position Papers to the DOJ for advice. However, the 
opinion process is underdeveloped and underutilized. 
Many companies use mediation in large lawsuits that in-
clude FCPA settlements. Companies can also settle FCPA 
claims.167 This has the advantage of being faster and less 
expensive.

“One possible way of changing this would 
be to require or encourage countries 
to formally pass laws that standardize 
UNCAC’s provisions and add on to 
them, including on how to deal with 
extraterritoriality and jurisdictional issues.”

B. Disclosures 

Full and complete disclosure can alleviate or miti-
gate many of the potential FCPA problems. Disclosure 
is crucial to ensuring prevention of accounting fraud. In 
addition, disclosure of any payments or gifts to foreign 
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could be structured similarly to the one below, which was 
recommended by the Association for Corporate Counsel, 
and which states: 

Notwithstanding any other provision in 
this Agreement, neither any Party nor 
Company shall be obligated to take any 
action or omit to take any action under 
this Agreement or in connection with the 
business of this Company that it believes, 
in good faith, would cause it to be in vio-
lation of any applicable laws, including 
the FCPA.175

The provisions could outline what constitutes poten-
tial corruption and what is simply negotiation protocol. 
Additional provisions could require the foreign compa-
nies to agree to cooperate with any FCPA investigations, 
including allowing audits of relevant documents,176 
detail penalties for violation, and indicate who has the 
authority to enforce the penalty. Contracts could require 
a provision in which a party agrees “not to do anything 
that will violate the FCPA”177 in addition to FCPA provi-
sions relating to termination, breach and indemnity. Other 
provisions could require that in international contracts, all 
parties to agree to submit to FCPA jurisdiction fi rst, and 
the jurisdiction where it occurred second, or specifying 
that bribery of any type would constitute a per se violation 
of the FCPA, even if it is legal in the country where the 
bribery occurred.

“The investigations, and their potential 
ramifications for relations with Asia, 
are an issue of concern for film studios, 
industry leaders and other countries.”

VI. Quick Recommendations for Hollywood
As of early 2016, all the major fi lm studios had been 

under investigation for roughly four years.178 The inves-
tigations, and their potential ramifi cations for relations 
with Asia, are an issue of concern for fi lm studios, indus-
try leaders and other countries. Presumably, the studios 
have already conducted internal investigations, with 
appropriate outside advisors. They should determine 
what needs to be disclosed. Meanwhile, as a preventative 
measure, they should ensure that they conduct proper 
due diligence when taking on third party business part-
ners; increase their compliance programs; educate their 
employees and third parties with which they do busi-
ness; and update their contracts to include FCPA enforce-
ment provisions. Once a company has good controls and 
policies, and is able and willing “to investigate, remedi-
ate and properly document,”179 then it has signifi cantly 
protected itself by minimizing risks and does not have to 
report every little thing.180

B. Company-Based Solutions

 1. Compliance Programs

Anti-corruption training and compliance programs 
are essential to preventing FCPA violations or mitigat-
ing liability. Companies should train their employees as 
to what constitutes corruption. Employees should also 
be given a clear path to management with any questions 
about or reports of alleged FCPA violations. A good com-
pliance program complies with the In re Caremark Deriva-
tive Litigation requirements for good procedures, as set out 
by the KPMG report at issue in Stone v. Ritter.173 

“As part of FCPA compliance programs, 
there should be mandatory education
for employees at all levels and types, 
from CEOs to directors, officers, and 
employees.”

The cases, which were primarily about corporate gov-
ernance and the failure to monitor, set out criteria for best 
practices that included a compliance department, which 
should be headed by a single director, a corporate secu-
rity department, audit, and suspicious activity oversight 
committees.

As part of FCPA compliance programs, there should 
be mandatory education for employees at all levels and 
types, from CEOs to directors, offi cers, and employees. 
Employees should be educated in what the FCPA is, 
what constitutes corruption, how to ask questions before 
they become problems and how to report problems once 
they occur. Companies should also include education on 
global compliance, other countries’ anti-corruption defi ni-
tions, statutes and enforcements. In addition, compliance 
programs should include general FCPA education for in-
ternational third parties with whom the companies work. 

A good compliance program should include annual 
reports to the Board, quarterly reports to a Board com-
mittee, a system for employees to report problems up 
through the hierarchy,174 access to advice from outside 
advisors (such as lawyers and accountants), and an inde-
pendent committee to investigate claims.

“The provisions could outline what 
constitutes potential corruption and what 
is simply negotiation protocol.”

 2. Contract Provisions

Many companies have begun including FCPA pro-
visions in their contracts. Use of specifi c FCPA-related 
provisions should be required. For example, a company 
could insert a provision stipulating that no party to the 
contract will knowingly violate the FCPA. The provision 



NYSBA  Entertainment, Arts and Sports Law Journal  |  Fall 2016  |  Vol. 27  |  No. 3 45    

12. Homer Moyer, Jr., Costs of FCPA Investigations—A Board Issue? 
Corpedia (2013), available at http://www.boardmember.com/
hot-topics/costs-fcpa-investigations-board-issue/.

13. Gibson Dunn, 2013 Year End FCPA Update, GibsonDunn.com 
(January 6, 2014), available at http://www.gibsondunn.com/
publications/Pages/2013-Year-End-FCPA-Update.aspx.

14. FCPA, supra note 8. 

15. F. Joseph Warin, John Chesley, and Stephanie Connor, FCPA 
Enforcement Trends, Directors Notes, The Conference Board 
(February 2013), available at http://www.gibsondunn.com/
publications/Documents/WarinChesleyConnor-FCPATrends.pdf. 

16. Christina Nelson, Hollywood’s Script in China, China Business 
Review (July 1, 2012), available at http://www.
chinabusinessreview.com/hollywoods-script-in-china/.

17. Shearman & Sterling LLP, FCPA Digest: Recent Trends and Patterns 
in the Enforcement of the Foreign Corrupt Practices Act 537 (Phillip 
Urofsky ed., January 2016), available at http://www.shearman.
com/~/media/Files/NewsInsights/Publications/2016/01/
FCPA-Digest.pdf. 

18. Clifford Coonan, China’s Anti-Corruption Campaign Takes Aim at 
Entertainment Industry, The Hollywood Reporter (February 1, 
2015), available at http://www.hollywoodreporter.com/news/
chinas-anti-corruption-campaign-takes-768997. 

19. Shearman & Sterling LLP, supra note 17 at 536.

20. Klein, supra note 11. 

21. China Retains Grip on Foreign Film Quotas, Entertainment & Arts, 
BBC News (February 12, 2014), available at http://www.bbc.com/
news/entertainment-arts-26152190; see also Stephen Galloway, 
Hollywood: How Foreign Audiences Saved Tinsel Town, Argument, 
Foreign Policy.com (October 8, 2012), available at http://
foreignpolicy.com/2012/10/08/hollywood/. 

22. See Richard L. Cassin, The Corporate Investigations List, The FCPA 
Blog, available at http://www.fcpablog.com/blog/2016/1/5/
the-corporate-investigations-list-january-2016.html (each year has 
its own lists of companies being investigated). 

23. News Corp. Probe Dropped by Justice Department, BBC News (Feb. 3, 
2015), available at http://www.bbc.com/news/world-us-
canada-31105645. 

24. Alexandra Berzon & Ben Fritz, SONY Documents Pull Back Curtain 
on Studio Dealings in China, Wall St. J. (Jan. 9, 2015).

25. Siddharth Phillip, SONY Probed India Business for Corruption, Emails 
Show, Bloomberg News (Jan. 20-21, 2015), available at http://www.
bloomberg.com/news/articles/2015-01-20/sony-probed-india-
business-for-corruption-e-mails-show.

26. Id.; see also United States Department of Justice, justice.gov 
(May 27, 2015), available at http://www.justice.gov/ (for more 
information on indictments and on the investigation process). 

27. Thomas Fox, FIFA Turmoil and the Continued Fall Out, The FCPA 
Blog (Nov. 18, 2014), available at www.fcpablog.com/
blog/2014/11/18/fi fa-turmoil-and-the-continued-fall-out.html.

28. Anousha Sakoui, Hollywood Bows to Chinese Censors, Courts 
Investors, Bloomberg Business (December 2, 2014), available at 
http://www.bloomberg.com/news/articles/2014-12-02/
hollywood-bows-to-chinese-censors-courts-investors.

29. Richard Cassin, The FCPA Map 2.0, The FCPA Blog (March 4, 
2013), available at http://www.fcpablog.com/blog/2013/3/4/
the-fcpa-map-20.html.

30. Jeffrey Benzing, Hollywood Corruption Risks in China: Q&A with 
Ernst & Young, LLP’s Tom Pannell, Just Anti-Corruption, Main 
Justice (June 7, 2012), available at http://www.mainjustice.com/
justanticorruption/2012/06/07/hollywoods-corruption-risks-in-
china-qa-with-ernst-young-llps-tom-pannell/.

VII. Conclusions
As the United States and Asian governments increase 

their enforcement of anti-corruption measures, it is im-
portant for media and entertainment companies to ensure 
compliance with the FCPA, both by their own employees 
and by relevant third parties. Strict company controls, 
internal investigative and dispute resolution procedures, 
and regular training as part of anti-corruption corporate 
compliance programs can help media and entertain-
ment companies prevent costly and intensive corruption 
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Introduction
By now, most people may know that 50 Shades of Grey 

w as written as fan-fi ction of the Twilight franchise.1 How-
ever, the proliferation and success of the 50 Shades of Grey 
phenomenon is just one high profi le example of the ever-
blurring line between fan-fi ction and professional media.

Defi ning Fan-Fiction 
Fan-fi ction is more than a group of teenagers gathered 

in a basement and fi lming goofy fi ght scenes on an old 
camcorder. Anyone with a pen and an idea for a story can 
create fan-fi ction. In fact, a quick search will likely turn up 
any number of such works. However, what happens when 
fan-fi ction goes beyond the online message boards devoted 
to a particular show, comic, movie, book, or other source 
material, and becomes a professionally produced and com-
mercially viable work? This is a question that courts and 
copyright owners seek to answer. Moreover, what are the 
rights owners to do when fan-fi ction threatens to impinge 
upon the rights of the work upon which it is based?

“The derivative right is important to every 
copyright owner. It plays a dual role, both 
protecting a creator’s expression from 
those who would appropriate it as their 
own, and enabling the owner to tap into 
that expression and build upon it.”

As with most questions in the legal world, the answer 
depends upon the facts and circumstances. However, it is 
possible to better understand how high quality fan-fi ction 
fi ts into the puzzle of intellectual property rights.

The Statutory Landscape of Copyright and 
Trademark Infringement

I. Copyright

The Copyright Act provides us with a term that 
neatly categorizes works of fan-fi ction: derivative works. 
A derivative work is defi ned as a work based upon one 
or more preexisting works,2 as per Title 17 of the United 
States Code, §106.3 That allows a copyright owner to take 
an ember from the proverbial fi re lit by the initial creative 
spark, set that stick alight, and start a whole new fi re, one 
with the potential to create a serious windfall.

The derivative right is important to every copyright 
owner. It plays a dual role, both protecting a creator’s 
expression from those who would appropriate it as their 

The Grey Area: The Effects and Implications of
Successful Fan-Fiction on Intellectual Property Rights
By Sean G. Shirali

own, and enabling the owner to tap into that expression 
and build upon it.

II. Trademark

Fan-fi ction is certainly not limited to any one me-
dium. A fan’s drawing, comic, short fi lm, story, book, 
or feature length movie can incorporate any number of 
trademarked elements that could be confusingly similar 
to a given audience.

“Whether a fan-fiction work involves 
trademark, copyright, or some mixture 
of the two, the point is that every such 
work may be infringing by borrowing 
characters, plot points, settings, and even 
story lines.”

The Lanham Act, codifi ed under Title 15 of the United 
States Code, provides for the registration and mainte-
nance of trademarks in relation with goods and services 
used in commerce.4 The Circuit courts have confronted 
the issue of infringement and established varied tests 
for the likelihood of confusion between two marks to 
determine whether one mark infringes another by being 
confusingly similar.5 In addition to infringement, another 
concern in the realm of trademark is possible dilution 
or tarnishment that can occur when a registered mark is 
used without permission, resulting in degradation of the 
mark itself, and the materials to which it is attached.

Whom To Pursue, and Why: Profi t, Power, and 
Reputation

Whether a fan-fi ction work involves trademark, 
copyright, or some mixture of the two, the point is that 
every such work may be infringing by borrowing charac-
ters, plot points, settings, and even story lines. Why then 
can fans continue to create new fan-fi ction without facing 
the consequences of impinging upon the owner’s legal 
rights? To answer this, it is important to consider that 
many rights owners are large-scale entertainment compa-
nies and the would-be infringers are often individuals or 
small groups. A lawsuit between one of these companies 
and an enchanted fan may not play out well in the court 
of public opinion. Even for those owners who are not 
media conglomerates, but perhaps prolifi c visual artists 
or authors, the risk of alienating fans and supporters may 
outweigh any benefi t that a lawsuit would bring.
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While it may be clearer as to why a rights owner 
needs to contend with high-quality forms of fan-fi ction, 
the question of how it can and should go about this re-
mains. As discussed, some rights owners walk a thin line 
between preserving their intellectual property rights and 
potentially alienating fans, leading to a fan-centric ap-
proach in the realm of fan-fi ction.

Saving the Day: Lawsuits, Licensing and 
Alternative Resolutions

Of course, rights owners certainly are not stymied. 
Owners have a number of avenues of recourse available 
to them to solve their fan-fi ction dilemmas, and not all of 
them involve a courtroom.

I. Harry Potter and the Lexicon 
At fi rst glance, the most obvious solution is for the 

rights owner to simply sue the fan-fi ction writer whose 
work is infringing. However, this solution is not as 
simple as it may seem on its face. Aside from the usual 
downsides of litigation—high costs and extended time-
lines—there are the added concerns of bad publicity and 
alienation of fans that come with attacking a fan-made 
work. Nevertheless, litigation may be the best or only op-
tion available, as it was for Warner Brothers when it, with 
author J.K. Rowling, sued book publisher RDR Books for 
infringing upon Harry Potter.8

“Warner Brothers and Rowling to pursued 
litigation to protect their rights.”

In that case, Warner Brothers and Rowling sprung 
into action to prevent the publication of a printed Harry 
Potter encyclopedia called The Lexicon. The encyclope-
dia was the magnum opus of a dedicated Harry Potter 
fan who had meticulously combed through each of the 
novels in the series and compiled an online encyclopedia 
of the numerous characters, creatures, spells and terms 
contained within the series. Rowling did not at fi rst take 
issue with this work. However, problems arose when 
RDR Books became involved and sought to publish and 
sell the encyclopedia.9 

While the encyclopedia was not fan-fi ction per se, in 
that no new plots were created using Rowling’s original 
work, the underlying issue that fan-fi ction presents was 
still present. The free online version of the encyclopedia 
was comparable to a fan-made fi lm or story, but the print 
version to be sold crossed the line from a fan’s work cre-
ated from an interest and love for the novels into a ven-
ture for profi t. Warner Brothers and Rowling to pursued 
litigation to protect their rights. 

II. Licensing
Litigation is often an aggressive means of resolution. 

Rather than taking that approach, a rights owner can in-

Pursuing each and every fan-fi ction writer who 
infringes upon a work could be prohibitively time-con-
suming and expensive, if not completely impossible. Such 
a tactic could also stifl e creativity and thin out the fan 
bases upon which many commercially successful creative 
works thrive. With all of this in mind, it becomes clearer 
how a move against the fan-fi ction writer who just wants 
to be included in the story that he or she loves may ulti-
mately be starting a losing battle.

“As discussed, some rights owners walk a 
thin line between preserving their
intellectual property rights and potentially 
alienating fans, leading to a fan-centric 
approach in the realm of fan-fiction.”

When is it, what makes that venture worthwhile? 
The answer to this boils down to three main concerns, 
involving: signifi cant loss of profi ts, exclusive licenses, 
and degradation or tarnishment of creative works and 
trademarks. 

I. Loss of Profi ts
With regard to loss of profi ts, an owner of intellectual 

property rights is more likely to pursue an entity who 
stands to make a substantial profi t from its derivative 
work of fan-fi ction and divert that profi t away from the 
owner. While a part of an entertainment company’s mis-
sion is to produce entertaining material, its continued suc-
cess and longevity are dependent upon its ability to turn 
a profi t from the entertainment it provides. Therefore, 
when that profi t and success is threatened by an infringer, 
the copyright owner needs to protect itself.

II. Exclusivity
Unauthorized works pose the risk of undermining 

or interfering with existing licenses between the rights 
owner and a third party. When this occurs, a copyright 
owner’s work suffers serious damage, because the ability 
to use that work through licensing is impaired.6 A work 
or trademark could become virtually useless in the con-
text of exclusive licensing if an unauthorized fan-fi ction 
work exists to pre-empt a licensed work, by interfer-
ing with exclusivity and by providing an alternative to 
consumers.

III. Reputational Concerns
Finally, at times a copyright owner must confront 

degradation or tarnishment of its intellectual property. 
This presents a unique situation, separate from preser-
vation of profi ts and rights. This issue deals with pres-
ervation of reputation and integrity of a creative work 
or mark.7 For example, a rights owner has a substantial 
interest in preventing distasteful or even pornographic 
uses of its copyrighted and trademarked materials.
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For example, the fi rst guideline states that, “[t]he fan 
production must be less than 15 minutes for a single self-
contained story, or no more than 2 segments, episodes or 
parts, not to exceed 30 minutes total, with no additional 
seasons, episodes, parts, sequels or remakes.”12 In effect, 
this guideline discourages a future feature length fi lm, 
like Axanar, from being created. It also prevents other 
professional level productions in other media, such as 
on television or in a web series, thereby directly serv-
ing Paramount’s interest of maintaining profi ts from its 
original work.

“To increase the likelihood that 
these guidelines are adhered to, 
Paramount offered to remove the 
threat of litigation.”

Additionally, the guidelines go on to require that a 
“production uses commercially-available Star Trek uni-
forms, accessories, toys and props, these items must be of-
fi cial merchandise and not bootleg items or imitations of 
such commercially available products.”13 By putting this 
requirement in place, Paramount addresses the concerns 
of licensing and exclusivity as well as those of reputation. 
Requiring fans to use offi cial merchandise rather than 
bootlegs protects not only the licensee’s rights to create 
and sell the Star Trek products, but also the quality of 
items associated with the Star Trek brand. 

Further, the guidelines state:

[t]he fan production must be family 
friendly and suitable for public presenta-
tion. Videos must not include profanity, 
nudity, obscenity, pornography, depic-
tions of drugs, alcohol, tobacco, or any 
harmful or illegal activity, or any material 
that is offensive, fraudulent, defamatory, 
libelous, disparaging, sexually explicit, 
threatening, hateful, or any other inap-
propriate content.14

This further serves the preservation of Star Trek and Para-
mount’s reputation by preventing the tarnishment or di-
lution of both the works and brand that make up the Star 
Trek franchise.

The set of guidelines serve to protect as much of 
Paramount’s intellectual property interests in Star Trek as 
possible. However, as their name suggests, these are only 
recommendations for creating Star Trek fan-fi ction, not 
binding rules. To increase the likelihood that these guide-
lines are adhered to, Paramount offered to remove the 
threat of litigation. A preamble to the guidelines states, 
“CBS and Paramount Pictures are big believers in reason-
able fan fi ction and fan creativity, and, in particular, want 
amateur fan fi lmmakers to showcase their passion for Star 
Trek. Therefore, CBS and Paramount Pictures will not ob-

stead attempt to negotiate with its would-be infringer. An 
effective solution can be something as easy as negotiating 
a license for the fan-fi ction. By doing this, a copyright 
owner avoids the pitfalls of litigation and quells many of 
the concerns that a professional level, commercially viable 
work of fan-fi ction presents. Through a license owners 
can preserve some amount of the profi t they otherwise 
would have received had they produced the work them-
selves, solve issues of exclusivity by crafting licenses to 
preserve the licensed rights they have provided to others, 
and exert a modicum of control over how their original 
materials are used in the fan-fi ction works. Indeed, al-
though a negotiated license sounds like a perfect plan for 
a rights owner, the fan-fi ction creator also has to agree to 
the terms.

III. Fan-Fiction Guidelines
Nevertheless, sometimes the best move for rights 

owners is to forgo litigation or negotiation, and instead 
work with fans of their works on a broader scale to 
preserve the integrity and continuity of protected works, 
while still ensuring that fans have the ability and free-
dom to engage with the stories they love. This is the 
approach Paramount recently chose to pursue in contend-
ing with the Star Trek fan fi ction fi lm Axanar. Following 
a legal battle the parties ultimately settled the suit out 
of court, with Paramount opting to put in place a set of 
fan-fi ction guidelines to avert any concerns of misuse or 
misappropriation.10

“Of these guidelines, a few are particularly 
notable for the protection they offer 
Paramount’s intellectual property.”

In this instance, trouble began when what started as a 
fan-fi ction fi lm raised $1 million dollars in crowd-funding 
and began to evolve into something that resembled a 
professional (and potentially profi table) derivative work, 
rather than a piece of fi ction created merely for fun and 
enjoyment.11 Axanar was meant to be a fi lm set on an ob-
scure planet that was once mentioned, but never fl eshed 
out, in the Star Trek series. However, although fans started 
the process, it grew into something more than the fan-
fi ction that many original creators allow to move forward. 
Instead, it forced Paramount, the owner of the rights to 
Star Trek, to take action.

Ultimately, this ended up with the parties settling, but 
in the wake of the suit came a set of stringent fan-fi ction 
guidelines to ensure that in the future, Star Trek fans will 
be more restrained in building upon the Star Trek universe 
itself. Of these guidelines, a few are particularly notable 
for the protection they offer Paramount’s intellectual 
property. In fact, each of the guidelines seems to serve the 
overarching concerns discussed above.
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ject to, or take legal action against, Star Trek fan produc-
tions that are non-professional and amateur and meet the 
following guidelines.”15 This statement, in combination 
with the guidelines, sums up the issue well. Paramount 
and similarly situated rights owners are not looking to 
take on fans of their works. Instead, they are seeking to 
prevent the “fan” element from leaving fan-fi ction, and 
instead crossing the line into unauthorized, professional-
level, commercial work. 

IV. Alternative Routes to Resolution
As an alternative to pre-emptive guidelines, a copy-

right owner may take a page out of Lucas Films’s book, 
and choose to label works of fan-fi ction as non-canon 
after they have been created. Lucas Films did this in 2014, 
rebranding all extended universe Star Wars material—
outside of the primary fi lms and cartoon series—as “Star 
Wars Legends.”16

“Understanding the practical 
motivations and legal implications
that fan-fiction has upon rights 
owners makes the issues less 
opaque, but the realm of intellectual 
property rights and fan-fiction is far 
from well settled.”

J.K. Rowling took a similar approach to online Harry 
Potter fan-fi ction. While stopping short of formal guide-
lines, Rowling made it clear that she expects any fan-
fi ction publications to remain online, not sold, and not 
contain any racism or pornography, as well as to make it 
clear that she was not involved in the creation of the fan-
fi ction work.17

No matter what approach a copyright owner takes, 
a unity of purpose begins to emerge; protecting and 
enforcing those rights owned and the benefi ts that come 
along with them. Therefore, as implied above, fan-fi ction 
seems to exist in a gray area where the law and practical-
ity intersect. Understanding the practical motivations and 
legal implications that fan-fi ction has upon rights owners 
makes the issues less opaque, but the realm of intellectual 
property rights and fan-fi ction is far from well settled. 
Perhaps fan-fi ction producers and rights owners endeav-
or for a state of homeostasis. The two strive to co-exist, 
but when fan-fi ction crosses the line into unauthorized, 
commercially viable, professional-grade alternatives, 
copyright owners should take action and restore balance.
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polygamist’s sexual secret that is never revealed; the epi-
sode title is the name of the maneuver.7

“It wasn’t until Hamlin sat through the 
second act that he remembered that 
Kuzak had, in fact, lost the case in 
question.”

In His Suit Is Hirsute, McKenzie Brackman litigator 
Michael Kuzak squares off against a clever attorney in a 
case involving a heating system—Kuzak’s client sues for 
damages caused by the heater blowing up. Kuzak bases 
his argument on faulty installation. Defense attorney 
Frank Pastorini, in contrast, relies on humor to distract the 
jury. His repertoire includes tap dancing, one-liners, and 
other exhibitions indicating a “devil may care” attitude 
inspiring the jury to laugh, thereby forgetting about the 
seriousness of the case.

Kuzak decides to fi ght fi re with fi re, wearing a gorilla 
costume during his closing argument. He makes the point 
that Pastorini’s humor strategy is a distraction from the 
facts of the case. It is a successful gambit, and Kuzak wins 
the case.8 

Harry Hamlin played Michael Kuzak. He, perhaps 
more than any cast member, has the most unique fan 
story. A 1987 Newsweek article recounted Hamlin’s tale: 
“During intermission at a Broadway play, Harry Hamlin 
was approached by a lawyer who praised the actor for his 
‘brilliant summation’ in a trial scene involving malprac-
tice. ‘I taped it,’ he went on, ‘and am going to use your 
arguments.’ It wasn’t until Hamlin sat through the second 
act that he remembered that Kuzak had, in fact, lost the 
case in question.”9

Steven Bochco, co-creator of Hill Street Blues, the 1980s 
NBC show that set the template for story arcs lasting 
several episodes, joined with a former assistant district 
attorney, Terry Louise Fisher, to create L.A. Law.10 Fisher 
contrasted the show with its legal ancestors who success-
fully represented clients. “It’s always been, how does the 
lawyer solve the problem? On our show, it’s how does the 
problem affect the lawyer. It’s about what the practice of 
law does to people.”11

During a decade when NBC’s prominence resulted 
from high quality television featuring Baby Boomers—

and clients at the fi ctional Los Angeles law fi rm McK-
enzie Brackman Cheney & Kuzak; the fi rm underwent 
several name changes during the show’s run.

NBC broadcast the two-hour pilot on September 15, 
1986 in the network’s Monday Night at the Movies slot, 
from 9:00 p.m. to 11:00 p.m., rather than giving the show 
a traditional début in its time slot for the season, at 10:00 
p.m. on Friday nights. NBC programming chief Brandon 
Tartikoff promoted the new addition to the prime time 
lineup through a press release on August 27, 1986: “L.A. 
Law  is a very special show. We think this is an innovative 
and unprecedented way to get maximum sampling of an 
extremely attractive program.”1

“Kuzak decides to fight fire with fire, 
wearing a gorilla costume during his 
closing argument.”

To give L.A. Law a boost, NBC re-aired the pilot in the 
Saturday Night Live time slot on September 27, 1986, from 
11:30 p.m. to 1:00 a.m. When Hill Street Blues went off the 
air after the 1986-87 television season, NBC moved L.A. 
Law to Thursdays, where it remained.

L.A. Law combined drama and comedy with a fl our-
ish rarely seen in prime time. Los Angeles Times television 
critic Howard Rosenberg wrote, “There should be a law 
requiring more series like NBC’s new ‘L.A. Law.’”2 Each 
episode brought humor, pathos, and intricacies of the 
law.

In I’m in the Nude for Love, a nudist colony faces off 
against its neighbors in a nuisance suit and parents sue 
a hospital to remove their comatose daughter from life 
support.3 In Belle of the Bald, a member of a golf club faces 
accusations of killing a swan.4 In Beef Jerky, a theft case 
revolves around bull semen.5 In The Accidental Jurist, an 
Olympic champion loses an endorsement after revealing 
he is gay.6 An AIDS mercy killing is at the heart of The 
Venus Butterfl y, an episode more remembered for a 

To be a lawyer is to do battle—in the 
courtroom, at the negotiating table, and 
with offi ce politics. L.A. Law, an NBC tele-
vision series that aired from 1986 to 1994, 
showcased legal practice by exposing the 
professional and personal lives of attorneys 

Krell’s Korner is a column about the people, events, and deals that shape the 
entertainment, arts, and sports industries.

The Genesis of L.A. Law
By David Krell
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7. L.A. Law: The Venus Butterfl y (NBC television broadcast, Nov. 21, 
1986).

8. L.A. Law: His Suit is Hirsute (NBC television broadcast, Apr. 27, 
1989).

9. Harry F. Waters with Janet Huck, “Lust for Law,” Newsweek, 
November 16, 1987.

10. One of the creative geniuses behind L.A. Law was David E. Kelley, 
who found subsequent successes in prime time law shows: The 
Practice, Ally McBeal, and Picket Fences.

11. Judy Flander, “Producer’s Trials Helped Her Put ‘L.A. Law’ in 
Order,” Los Angeles Times, October 29, 1986.

David Krell is the author of the book Our Bums: The 
Brooklyn Dodgers in History, Memory and Popular Cul-
ture. He is also the co-editor of the NYSBA book In the 
Arena. David is a member of the bar in New York. He is 
also admitted in New Jersey and Pennsylvania.

also known as Yuppies (young urban professionals)—L.A. 
Law challenged the audience theretofore used to seeing a 
case wrapped up by the end of the hour. It was an evolu-
tion in prime time storytelling. On Hill Street Blues, the 
criminals were not always found guilty. On St. Elsewhere, 
the patients did not always survive. On L.A. Law, the law-
yers did not always win their cases.

Endnotes
1. NBC Press Release, August 27, 1986.

2. Howard Rosenberg, “NBC’s New ‘L.A. Law’: The Verdict Is 
Great,” Los Angeles Times, September 15, 1986.

3. L.A. Law: I’m in the Nude for Love (NBC television broadcast Jan. 12, 
1989).

4. L.A. Law: Belle of the Bald (NBC television broadcast Apr. 14, 1988).

5. L.A. Law: Beef Jerky (NBC television broadcast Feb. 5, 1987).

6. L.A. Law: The Accidental Jurist (NBC television broadcast, Feb. 23, 
1989).
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