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Message from the Section Chair

Dear Section Members: i

At our Section’s 2017 An-
nual Meeting CLE program I
had the pleasure of participat-
ing in the presentation of our
first annual Jonathan Lippman
Pro Bono award to Glenn Po-
gust, Esq., Arnold & Porter
Kaye Scholer LLP. This award
was the idea of Fern Schair,
the Chair of our Pro Bono
Committee, and is intended
to recognize outstanding pro
bono work performed by a member of our Section, and to
promote the goal of increasing access to justice.

We were honored to have Judge Lippman present the
award to Mr. Pogust, and also to have our NYSBA Presi-
dent, Claire P. Gutekunst, participate in the award cer-
emony. Photos taken during the proceedings are included
in this issue. Please keep in mind that this is an annual
award and consider nominating a candidate for 2018. De-
tails of the nomination process will be forthcoming.

Congratulations to another of our Section members—
indeed, the first Chair of our Section—Justin L. Vigdor,
who also was recently honored for his work in promoting
access to justice. In declaring Justin its 2017 Celebration
of Leadership Honoree, the Empire Justice Center high-
lighted Justin’s role as Chair of the Partnership for Equal
Justice Campaign. Empire Justice noted that Justin’s lead-
ership ensured that low-income families in Rochester will
have improved access to justice by raising funds needed
to co-locate four civil legal services providers in one cen-
tralized building. The resultant Telesca Center for Justice,
and what it has accomplished, has been recognized as a
national model for the delivery of civil legal services.

In future issues we would like to include a column
reporting significant events, honors, etc., in our Section

members’ lives. The deadline for this information for our
next issue is October 1, 2017. Also, we are looking for a
co-editor of The Senior Lawyer. If you would like to submit
information for inclusion in the next issue, or are interested
in the co-editor position, please contact me at cabbl@op-
tonline.net.

The CLE aspect of our 2017 Annual Meeting program
was Planning Ahead for Your Senior Life and Your Practice.
The response to this program was so favorable that plans
are under way to present it live in Westchester County and
also as a webcast. Suggested topics for future programs,
and/or speakers, are always welcome.

In this issue we are continuing to highlight portions of
the NYSBA Planning Ahead Guide: How to Establish an Ad-
vance Exit Plan to Protect Your Clients” Interests in the Event
of Your Disability, Retirement or Death. This is an invalu-
able reference for all attorneys, regardless of age or type
of practice, and the full Guide can be accessed at www.
nysba.org/PlanningAhead2016. In addition, recognizing
the diverse nature of our Section’s membership, topics ad-
dressed in this issue include employment pitfalls, cyberse-
curity, trusts for pets, powers of attorney, mediation, and
the effective use of social media in your law firm. The more
articles we have from our Section members, the more rel-
evant The Senior Lawyer will be for us all, so consider sub-
mitting an article for our next issue (October 1st deadline).

This is my last Chair’s Message. The new Chair as of
June 1, 2017 is C. Bruce Lawrence (cblawrence@boylan-
code.com). Bruce has been very active in our Section as
Co-Chair of our Technology Committee and Secretary, and
I know that he will do a great job as our Chair.

In closing, many thanks to the members of our Execu-
tive Committee, Section members, and NYSBA staff for
guidance and assistance over the past three-and-a-half
years.

Carole A. Burns

NEW YORK STATE BAR ASSOCIATION

CONNECT WITH NYSBA

Visit us on the Web:www.nysba.org

Follow us on Twitter: www.twitter.com/nysba

Like us on Facebook: www.facebook.com/nysba

Join the LinkedIn group: www.nysba.org/LinkedIn
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Willard H. DaSilva

It is with great sadness that
we inform you of the passing
of the first editor of The Senior
Lawyer, Willard “Bill” DaSilva,
on Friday, May 5, 2017.

Mr. DaSilva (as he was respect-
fully referred to by almost

all who knew him) served in
his early years as a Second
Lieutenant in the U.S. Army
Air Corps, earning wartime
medals for his service, includ-
ing the Victory Medal. He was
trained in Meteorology and
then Radar at the University of Minnesota
and Yale University, respectively. Upon his
honorable discharge from the Army, Mr.
DaSilva worked as a Chief Executive Officer
in the garment industry, or as he often re-
ferred to it, the “rag business.”

Mr. DaSilva was a successful Chief Executive
Officer in the garment industry. However,

he is more widely recognized for his second
career as an attorney. Mr. DaSilva was admit-
ted to the Bar in 1949, and cut his teeth in the
legal arena handling cases that other lawyers
simply did not want—matrimonial cases.

At that time, adultery was the only ground
for divorce in New York State and jury trials
were held on the issue. Matrimonial matters
were, therefore, deemed too messy to under-
take.

Mr. DaSilva, however, saw this as a golden
opportunity as matrimonial law was very
much in its infancy in New York State and
Mr. DaSilva knew that he could grow along
with it. The rest is, as they say—history.

Mr. DaSilva went on to become one of the

foremost authorities on matri-
monial law in the State of New
York.

Mr. DaSilva was a senior mem-
ber of DaSilva & Hilowitz
LLP, with offices for more
than 50 years in Garden City,
New York, and more recently
in New City, New York. Mr.
DaSilva was a past President
of the American Academy of
Matrimonial Lawyers, New
York Chapter, Executive Editor
of the ABA Family Advocate
magazine and Editor Emeritus of the New
York State Bar Journal, Chairman of the
Board of Editors of the nationally published
The Matrimonial Strategist, and author of
New York Matrimonial Practice, 2d edition,
published by the West Group. He was a for-
mer Council Member of the American Bar
Association Section of Family Law, a Master
and Past President of the New York Family
Law American Inn of Court and Past Chair
of the New York State Bar Association’s
General Practice Section.

Mr. DaSilva was inarguably very accom-
plished. In addition, he was kind, compas-
sionate and patient, would rather settle a
case than try it, and had a knack for com-
municating with clients, opposing counsel
and the court. He was not just liked, he was
respected—and it was earned.

Mr. DaSilva is survived by his wife, Lynne
S. Hilowitz, Esq., his children Jill DaSilva,
Deborah DaSilva and Andrew DaSilva,
and his stepchildren, Jillian Hilowitz and
Matthew Hilowitz.
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Is a Trust for My Pet a Viable Option?

By Anthony J. Enea, Esq.

One only needs to observe life’s daily interactions to
conclude that pets have become an integral part of the
lives of many. It is virtually impossible to go to a mall or
airport without encountering someone who has a pet or
two in tow. In Westchester County, the importance of pets
has been readily apparent for over a century. For almost
120 years, Hartsdale has been the home of what is now
recognized as the oldest pet cemetery in the nation. Thus,
the question most pet owners’ face is what steps they can
undertake to ensure that their pet or other domestic ani-
mal is properly provided for in the event of their demise.

Historically, one could always provide for his or her
pet(s) in a Last Will and Testament. One’s pet could be
left as a bequest to another with the hope that said person
would properly provide for the pet, or one’s Last Will
and Testament could specifically allocate a portion of his
or her estate for the care and maintenance of the pet(s).
However, the problem with providing for one’s pet(s) in
one’s Last Will is that the Last Will can be contested for a

expectancy than 21 years. Thus, the statute now permits
the trust to continue for the entire life span of the pet or
animal.

At the end of the life of the pet or animal, the trust
will terminate and the balance of the income and principal
of the trust will be distributed per the wishes of the grant-
or/creator of the trust. It is important to note that EPTL
7-8.1(b) specifically provides: “(b) Except as expressly
provided otherwise in the trust instrument, no portion of
the principal or income may be converted to the use of the
trustee or to any use other than for the benefit of all cov-
ered animals.”

EPTL 7-8.1(d) provides a court with the authority to
reduce the amount of property transferred to the pet trust
if it determines that it substantially exceeds the amount
required for the intended use. The amount of the reduc-
tion, if any, will pass to beneficiaries named to receive
upon the death of the pet or animal. The most well-known

“Section 7-8.1 of the New York Estates, Powers and Trusts Law (EPTL)
permits the creation of a trust for the care and maintenance of a pet(s).”

reason unrelated to the pet, and there can also be a signif-
icant lapse of time between one’s death and the appoint-
ment of the executor of said Last Will. These roadblocks
can essentially leave the pet in a state of limbo. Because
of these impediments, the wishes of pet owners have in
many instances been thwarted by the use of a Last Will to
provide for their pets.

In 1996, New York was one of the first states to enact
a Pet Trust Statute. Section 7-8.1 of the New York Estates,
Powers and Trusts Law (EPTL) permits the creation of
a trust for the care and maintenance of a pet(s). The pet
trust can be created and funded during the life of the
grantor /creator as an “inter vivos trust” or it can be a
testamentary trust, created in one’s Last Will. As with
any other trust document, a trustee(s) is appointed to
oversee the implementation of the trust terms. Originally,
EPTL 7-8.1 provided that the income and principal of
the trust was to be used for the benefit of the designated
pet(s) until the death of the pet or at the end of a twenty-
one (21) year period, whichever occurs earlier. This was
done to comply with the well-established “Rule Against
Perpetuities,” where all interests in property must vest,
if at all, no later than 21 years after the measuring life
passes. However, in 2010, the statute was amended to rec-
ognize the fact that some animals may have a longer life

pet trust is the one created by Leona Helmsley for her
beloved white Maltese, “Trouble.” Trouble’s Trust was
originally funded with $12 million. The Manhattan Sur-
rogate’s Court reduced the size of the trust to $2 million,
determining that the trust was overfunded for the imple-
mentation of the decedent’s wishes. (Stephanie Strom,
Helmsley Left Dogs Billions in Her Will, http:/ /www.ny-
times.com/2008/07/02/us/02gift.html [accessed Febru-
ary 4, 2016]; further discussed in In re Copland, 44 Misc. 3d
485, 988 N.Y.5.2d 458 (2014), N.Y. Slip Op. 24172.)

In conclusion, if one wishes to ensure that one’s pets
or animals are adequately protected upon one’s demise, a
pet trust, even though it too may be contested, especially
if it is overfunded, may be the best and most viable option
of ensuring that one’s wishes are implemented.

ANTHONY J. ENEA, Esq. is the managing member of Enea, Scanlan &
Sirignano, LLP with offices in White Plains and Somers, NY. Mr. Enea is
a past chair of the New York State Bar Association’s Elder Law Section.
He was named Best Lawyers' 2016 Elder Law “Lawyer of the Year” in
White Plains and Westchester County's Leading Elder Care Attorney at
the Above the Bar Awards. Mr. Enea can be reached at 914-948-1500
or A.Enea@esslawfirm.com.
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Why Social Media Is Critical to Your Law Firm’s Success

By Leslie H. Tayne

We are now living in a digital era and social media
has changed the way we communicate and connect with
other attorneys and potential clients. Taking control of
your online presence is essential and social media is a
fundamental way of doing so.

However, for many the world of social media and
digital marketing is confusing and intimidating, and
therefore often neglected altogether. When utilized prop-
erly, social media can give your firm a personality and
voice, boost your professional reputation, increase your
professional network base, and even land you new cli-
ents (yes, even many seniors are using social media these
days!).

If you have been reluctant to join the world of social
media in a professional capacity, here are some important
factors to consider:

You Will Increase Your Brand Visibility

When looking for legal services, a law firm that has
a more impressive online presence is going to stand out.
Social media is a chance for people to get to know you
and your firm, outside of what is contained in your firm’s
website. Unlike a website, social media profiles tend to be
updated more frequently and give you a chance to show
off your firm’s personality.

There is also an opportunity to increase your referral
base by making efforts to network with other businesses
and law firms.

It Gets People Talking

The truth is, not only are we living in a digital era,
but we are seeing a trend in that people are becoming less
and less trustful of brands. More and more, consumers
are looking to other fellow consumers for honest opinions
and reviews.

In fact, statistics show there is the lowest level of trust
in corporations in U.S. history, and many major compa-
nies are reallocating money from their traditional adver-
tising budgets to ways of increasing customer satisfaction,
all in an effort to ensure they have a great online reputa-
tion and positive reviews from their customers.

This not only translates into positive reviews on sites
like Yelp (or in the case of the legal world, sites like Avvo),
but it gets people talking about your brand on social me-
dia as well. Consumers turn to social media to share their
opinions—both good and bad—of brands and companies.
You, of course, want to ensure your customers are saying
good things about you. Social listening is a critical part
of a law firm’s success and will help you find out what'’s
working and what isn't.

You Can Share Your Expertise

It's not about giving away free counsel, but rather,
offering a glimpse into your expertise and showing what
you're worth. Participating in online conversation dem-
onstrates you know what you're talking about and makes
yourself accessible to a world of untapped potential cli-
ents. Never underestimate the power of information to
spread via the internet and reach more potential clients.

You Can Stay in Tune With the Industry

Think of social media as a personal newsfeed of in-
formation that is relevant to you. As attorneys, our time
is valuable, and as much as we might like to, we rarely
have the time to read every newsletter, law journal, web-
site, and press release. With social media, you can follow
different bar associations and law societies, networking
groups, other law firms, law schools, legal publications,
and the like. This will help to consolidate all the informa-
tion you are interested in so you can keep your finger on
the pulse.

Paid Advertising Is Relatively Inexpensive

Compared to traditional methods of advertising (i.e.,
print, television, radio), advertising on social media is rel-
atively inexpensive and can work for any firm’s budget.
What's even better is ads can be targeted to very specific
demographics and you'll receive in-depth analytics about
how well your ads are performing. A little bit of internet
research can tell you how to easily run ads yourself, or if
you’d prefer to leave this to someone more seasoned, you
can look into hiring a digital marketing agency or free-
lance digital marketer to create and run your ads for you.

You Can Keep Tabs on Your Competitors

If you're late to the game, it’s likely that your com-
petitors are already on social media. Not only is your firm
missing out on visibility against their brand, but you're
missing out on seeing what your competitors are up to.
By keeping an eye on competitors, you'll be able to see
what’s giving them an edge, such as frequent press re-
leases, industry awards, or unique online content. This
will help you keep tabs on what resonates with potential

Lesuie H. TAvne, Esq., is an award-winning consumer and business
debt-related attorney, advisor and founder of Tayne Law Group, P.C.,
one of the few in New York State concentrating solely in debt resolu-
tion and alternatives to filing bankruptcy for consumers, business
owners and professionals. Leslie's mission is to reshape the debt relief
industry by giving clients a supportive and reliable environment built
on experience, trust and results that will not only relieve clients of the
stress from debts but also the burden of the never-ending debt cycle.
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clients and what you can do to better improve your on-
line presence.

* Engage! You can’t expect to just sit back and let
people come to you. Make efforts to follow other
local businesses and firms, join industry and special
interest groups, comment on posts, share other us-
ers’ content when relevant, and “like” other users’
posts. This will help get you noticed and encourage
people to engage with your content in return.

Recruit Top Talent

Plain and simple, law firms that are actively engaged
on platforms and in networks that law students and re-
cent graduates frequent have better access to top-tier, up-
and-coming talent. You can use social media as a means * Make sure your graphics look professional and
of not only showcasing your brand to potential clients, compelling. The days of Microsoft Word Art are
but to generate interest from within your industry as long behind us. If you don’t already have a profes-
well. sional graphic designer, you can still fool people
into thinking you do. An online design tool like
Canva (www.canva.com) allows you to easily cre-
ate modern, professional-looking graphics with
pre-built templates and drag-and-drop tools.

Tips to Get Started:

* You don’t need to be on every platform. Choose 1
or 2 that make the most sense for your business.
Facebook is the most widely used, particularly by

The internet is your friend. There is a plethora of

an older demographic. LinkedIn is also a powerful
tool for attorneys to build a network and establish
authority in their practice areas.

great online resources to help you with your social
media marketing strategy, even ones specific to the
legal industry. When in doubt, turn to the internet

¢ Keep your content varied. Consider including a and you'll be sure to find the help you need.

mix of testimonials, company updates, blogs, pho-
tographs, recent awards and media mentions, and
infographics. The “golden ratio” for social media
marketing is 30/60/10—30% original content, 60%
curated content from other sources, and 10% pro-
motional content.

Law firms have a lot to gain from social media. As
lawyers, we largely depend on social interactions to build
trust, create dialogue, and generate referrals and leads.
Our success relies on long-term relationships with profes-
sionals, current clients, and potential leads, and social me-
dia is an easily accessible means of expressing leadership,

integrity, and expertise.
¢ Consistency is key. You can’t expect to build a fol- I P

lowing and see engagement if you aren’t posting
regularly. Consider using an online tool like Buffer
(www.buffer.com) to preschedule content so you
don’t need to worry about carving time out of your
schedule each day.

One key thing to remember when executing your so-
cial media strategy is don’t expect to see a sudden surge
of clients overnight. Building an online following and
social media presence takes time and patience. Despite
what it may seem, online content actually rarely goes “vi-
ral” when you consider the sheer amount of new content
added daily. However, consistency and patience will pay
off and get your noticed. The most important part is to
have fun with it—don’t be afraid to show who you are
and what makes you and your firm stand out.

¢ Ensure your profile is complete. Make sure you list
your firm’s address, contact info, hours of opera-
tion, website, and areas of expertise. Make it easy
for potential clients to know who you are, what
you do, and how to get in touch with you.

REQUEST FOR ARTICLES £

If you have written an article you would like considered for ,".
publication, or have an idea for one, please contact the editor: v

Carole A. Burns, Esq.
64 Twilight Road, Rocky Point, NY 11778 W
cabb1@optonline.net

Articles should be submitted in electronic document format
(odfs are NOT acceptable), along with biographical information.
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Frequently Asked Questions Re Document

Destruction and Preservation

Law Practice Management Committee, Subcommittee on Law Practice Continuity

Question: How long does a lawyer or law firm have to
keep closed files?

Answer: Lawyers and law firms have to keep differ-
ent files and documents for different periods
of time. For example, the New York Rules of
Professional Conduct require lawyers to keep
escrow, trust and operating account bank re-

cords for seven years. See Rule 1.15(d)(1).

Rule 1.15(d) also requires lawyers to keep for
seven years copies of all retainer and com-
pensation agreements with clients, client bills,
all “records showing payments to lawyers,
investigators or other persons, not in the law-
yer’s regular employ, for services rendered or
performed,” as well as copies of all retainer
and closing statements filed with the Office of
Court Administration.

Court Rules in the First and Second
Departments require attorneys for plaintiffs
and defendants in personal injury actions

to preserve virtually the entire file for seven
years after the settlement or discontinuance
of the action. See 22 N.Y.C.R.R. §§ 603.7(f) and
691.20(f).

Lawyers must maintain original client docu-
ments such as wills and trusts or return them
to the clients for safekeeping. It is advisable
to maintain files in most criminal cases in-
definitely, as the need for such files can arise
decades later. The same can be said for files
in transactional matters and other areas of
practice. In contrast, most litigation files need
not be maintained for more than three years
after the litigation is concluded or the repre-
sentation of the client terminated, whichever
is later (except for personal injury files in the
First and Second Departments, which must
be kept for seven years). The best practice is
to adopt and adhere to a document retention
policy and to advise clients of the policy.

Question: What bank records are covered by Rule

1.15(d)?

Answer: Alawyer or law firm should keep all monthly
statements, cancelled checks, deposit slips,
checkbooks, check stubs, ledgers and rec-
onciliation statements for all special, trust,
IOLA and escrow accounts, as well as for all

operating accounts. As a precaution, a lawyer

or law firm should maintain such records for
any other fiduciary account the lawyer or

firm maintains. These records may be kept in
paper or electronic formats. See NYSBA Ethics
Opinion 940 (2012) (examining use of electron-
ic tape back-up systems, cloud storage sys-
tems and legal obligations of attorneys to pre-
serve certain documents in original form). See
also NYC Bar Formal Op. 2008-1 (re a lawyer’s
obligation to retain electronic documents).

Question: What records do I have to keep for conflicts

checking purposes?

Answer: The Rules of Professional Conduct require law
firms to maintain a “conflicts check system”
and “written records of its engagements.”

See Rule 1.10(e). Rule 1.10(e) identifies four
situations in which lawyers must check for
conflicts: (1) the firm agrees to represent a new
client; (2) the firm agrees to represent an exist-
ing client in a new matter; (3) the firm hires or
associates with another lawyer; or (4) an ad-
ditional party is named or appears in a pend-
ing matter. Lawyers and law firms should
keep enough information about client matters
(open and closed) to determine, for example,
whether they can represent a new client
against a former client or concurrent clients
with “differing interests.” Lawyers consider-
ing a new representation need to be able to
determine whether it is “substantially related”
to a prior representation. It is advisable to
keep the firm’s client database (whether that
is maintained on index cards or electronically)
up to date, with complete information about
client identity (including related entities) and
the nature of the matter for which the lawyer
or law firm was retained. These records must
be maintained for as long as the lawyer is in
practice or the law firm (or its successors) in
business. After all, conflicts may follow law-
yers from firm to firm and there is no fixed pe-
riod for maintaining the information. Thus, a
prudent lawyer should maintain it for as long
as necessary, namely, as long as the lawyer is
in practice. For guidance on former client con-
flicts, see Rule 1.9.

This originally appeared as Appendix 17 in the NYSBA Planning Ahead
Guide: How to Establish an Advance Exit Plan to Protect Your Cli-

ents’ Interests in the Event of Your Disability, Retirement or Death.
To access the full guide, visit www.nysha.org/PlanningAhead2016.
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Question: Can a lawyer simply have a document de- it is impossible to return old wills to persons
struction policy and get rid of all closed files known or presumed to be deceased. Consider
after six months? filing the wills in the local Surrogate’s court.

. . Note there is a filing fee of $45, though the

Answer:  The AnSWer1s probably not. Sl?( months court may reduce or dispense with the fee. Get
sounds hk? Ir}ud} too short a time frame. The informed about common practices in your re-
staFute (,)f limitations for lggal malpractice gion. Some County Bar Associations offer will
acthns 1 three years ar.1d it can b'e tolled by registries which may be useful. Another law
continuing representation of'a client, even office may be willing to retain the wills of a
on gnrglated ma't te.rs..There 15 o s’Fatute Of, deceased or retired attorney. Like wills, certain
hm1tat19ns for disciplinary complan}ts, which contracts, property deeds, frust instruments
Ean be ﬁlid marllly years after. a Elalie 15 ?Ver. and other documents that a client might need

xcept when (?t erv\17(15e requure I y I‘;ll eor to establish “substantial personal or property
?tatutT, 1tis wise to ;ip most ¢ éednft_ ! esl rights,” or other original documents like birth
or ajc deast.51x yiars. ere}zlarel; 1t15)na and marriage certificates and passports, must
considerations. Lawyers should not destroy be returned to the client or safeguarded by the
documgnts that may b,e necessary for the rep- lawyer. Failure to do so can result in profes-
resentation of a client in thg future or dqcu— sional discipline for failure to safeguard a cli-
ments that have'not been glllven to the client, ent’s property or damages for breach of fidu-
but which the Cllept could refsonably expect ciary duty. (See Rule 1.15(c); NYSBA Opinion
thaF the lawyer will preserve. Attorneys are 940 (2012) (examining use of electronic tape
obliged to preserve electronic documents and back-up systems, cloud storage systems and
email in many situations and cer‘FaH’ﬂy should legal obligations of attorneys to preserve cer-
n10t desItrogf che;t ?Iezbefore nlo tlf};ngkt he tain documents in original form); NYCBAR
client. In Sage Realty Corp., et al. v. Proskauer E 1 Opinion 2010-1 inine 1 ,
Rose Goetz & Mendelsohn, LLP, 91 N.Y.2d 30, ogfim:tior}oglroer’:ain clierf’f)f(ﬁfer;;nlng awyer's
666 N.Y.5.2d 985 (1997), the Court of Appeals & '
held that the client was entitled to the entire Question: Is there anything else that a lawyer or law
file, except for internal law firm documents. firm should consider in designing a document
Law firms should give clients an opportunity retention program or policy?
to pick up their files before destroying them.
I—CI)elillngulu gpui d?rl;cé iin i:?iusz ir(:}l,ig{gSB gm Answer: Yes. First, no documents or files should be dis-
Opinion 623 (1991) and NYSBA Opinion 460 carded if they might be necessary to the firm'’s
(11;77) See also NYSBA Opinion 76% (2003) defense of its own conduct or its handling of
E ' . p - a matter. A firm should be particularly care-
("Former Fhent anf:l/or successor counsel is ful not to destroy documents that show that
Hesumﬁz\éeé};elzn;gi%dlto access all attorney the firm committed malpractice or violated
iles”); -1 (att t
I; rf)svi)sio n in engageme nﬁet(t)é?izsecni};}i,nzu the ethics rules. Second, it is very important
handling of client’s fle at conclusion of mat- g:yt client confidentiality be preserved d%g:;g
tes, but attmﬁlgy must takehreas}?n;ble step; is advisable, since anything else may lead to
t ts that - ¢
ho E’;eosrfrt‘(l)erzt aino(i;lf:l?r; t oathse celi eist’?)n © disclosure of client confidences or secrets and
& ' liability for the firm. Similar caution should be

Question: What about old original wills? Can those just used when computer equipment is replaced.
be thrown out on the reasonable assumption No computer should be disposed of before the
that they are no longer needed because the hard drive has been carefully erased, scrubbed
clients have died or found new counsel? or shredded, which can be accomplished sim-

ly by usi ilable soft . Just

Answer: No, if a lawyer or law firm has retained origi- ge}{eti};;sfli?i 2]131 caioceuir?erzrsaf/i frff,)tg;gnslisnizs
nal}x:v ills, they r?ust bfelf res-ervei of return;d a person with sufficient computer expertise
to the testators for safekeeping. Lawyers who can retrieve most of those files and documents
retain original wills should make arrange- with a “restore” function. Expert advice is
ments for someone else to safeguard them stronelv recommended
after they retire or cease practicing. Of course, &Y ’
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Powers of Attorney
By Richard Weinblatt

Overview

Statutory Short Form Power of Attorney and
Statutory Gift Rider

1. The Statutory Short Form Power of Attorney
(“power of attorney”) is an essential part of the
estate plan.

2. Combined with a Statutory Gift Rider (“SGR”), it
can help to avoid a costly guardianship proceed-
ing, facilitate the receipt of government benefits
such as Medicaid and minimize or eliminate gift
and estate taxes.

3. Despite all of its benefits, however, a power of
attorney combined with a SGR may also facilitate
elder abuse.

A Durable Power of Attorney Permits Planning to

Be Effectuated Even After Incapacity

1. A power of attorney is an agency relationship.

2. In a typical agency relationship, the power of the
agent terminates upon the incapacity of the prin-
cipal. In elder law and special needs planning;
however, the incapacity of the principal is when
the need for an agent becomes most important.

3. The statutory default is that the power of attorney

is durable. This means that the incapacity of the
principal does not revoke or terminate the power
of the agent. GOL § 5-1501A.

a. This statutory default may be modified by
expressly providing that the power of attorney

is terminated by the incapacity of the principal.

Proper Planning Must Be Done Before a Person
Becomes Incapacitated

1. Once a person becomes incapacitated, it is too

late to execute, amend, revoke or modify a power
of attorney. GOL § 5-1501(B) (1)(b).

a. The statute defines capacity as the ability to
comprehend the nature and consequences of
the act of executing and granting, revoking,
amending or modifying a power of attorney,
any provision in the power of attorney, or the
authority of any person to act as agent under a
power of attorney. GOL § 5-1501(2).

2. To properly advise and assist a client, the elder
law and special needs attorney must understand
the statutory requirements in order for a power
of attorney to be valid, the practical difficulties
encountered with acceptance of the power of at-

torney and anticipate and provide for contingen-
cies.

Il. THE CURRENT POWER OF ATTORNEY
STATUTE

A. Powers of Attorney Are Governed by the Article
5, Title 15 of the General Obligations Law

1. This statute was significantly changed in Septem-
ber 2009 and amended in September 2010.

2. One of the most significant changes was the addi-
tion of the SGR.

a. Prior to September 1, 2009, the statutory short
form power of attorney included a power that
could be authorized by the principal grant-
ing the agent the ability to make gifts to any
person in an amount not to exceed $10,000
per calendar year. The $10,000 limit was the
amount of the gift tax annual exclusion at the
time the statute was enacted. This amount was
routinely increased by elder law and special
needs attorneys to facilitate planning for gov-
ernment benefits.

3. The current statute limits an agents gift giving
power to a total of $500 per calendar year. GOL §
5-1502I (14).

4. Gifts in excess of $500 per calendar year require
the principal to supplement the power of attorney
form with a SGR and to initial the power of at-
torney form indicating that a SGR is attached.

5. Another significant change is the requirement
that the agent sign the power of attorney.

6. Although the current statute still uses the term
“Short Form” after the changes to the statute that
were made in September 2009, the power of attor-
ney form has become a lengthy and complicated
document.

This material was prepared by RicHARD A. WEINBLATT in connection
with the Senior Lawyers Section Fall 2016 CLE program, The Nine Es-
sential Planning Documents Every Senior Lawyer Should Know and
Understand. Mr. Weinblatt is a partner in the law firm of Haley, Wein-
blatt & Calcagni, LLP, located in Islandia, New York, where he practices
primarily in the areas of Elder Law and Trusts and Estates. He is a Past
Chair of the New York State Bar Association’s Elder Law and Special
Needs Section, past President of the Estate Planning Council of Long
Island, Suffolk Chapter, and a former Co-Chair of the Suffolk County
Bar Association’s Elder Law, Surrogate’s Court, and Tax Committees.
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a. The reference to”Short Form” means that the
powers that are granted are enumerated on the
form by letter with a short description of the
power. A full description of the power is found
in the construction sections of General Obliga-
tions Law § 5-1502.

ated in the constructional sections, supplement
such powers and specifically list additional pow-
ers of the agent.

2. The power of attorney and the SGR may also be
modified to make additional provisions that are
not inconsistent with the other provisions of the

B. Validity of the Power of Attorney GOL § 5-1501B power of attorney or SGR, including a provision
1. To be valid, a power of attorney must: revoking one or more powers of attorney previ-
ously executed by the principal.
a 11326 t};ri)r?fiﬁrss emted using letters no less than 3. The power of attorney may not be modified to
P ' grant any authority provided in a SGR. Thus,
b. Be signed and dated by a principal with the power to make gifts can only be granted in a
capacity. The principal’s signature must be SGR.
acknowledged. a. This provision creates confusion. It may not
c. Be signed and dated by the agent. The agent’s always be easy to determine whether or not a
signature must be acknowledged. power grants the authority to make a gift. If a
o . power is granted in the power of attorney that
(1) The validity of the power 9f attorney 1s is later determined to be the power to make
not affected by a la'pse 9f time between the a gift, such power will be void. Accordingly,
date that the principal signs the power of i if there is any doubt, the power should be
attorney and the Flatfe that the agent signs it included in the SGR.
or because the principal becomes incapaci-
tated during such lapse of time. Acceptance of the Power of Attorney GOL §
(2) Despite the requirement that the agent date >-1504 ' . .
the document, the form does not provide a 1. The statute provides that no third-party doing
space for the date. business in this state shall refuse, without reason-
) o ) able cause, to honor a power of attorney, includ-
(3) The date on which the agent’s signature is ing a power of attorney which is supplemented
acknowledged is the effective date of the by a SGR.
power of attorney for that agent.
B ) 2. The statute lists examples of what constitutes rea-
(4) The form can be modified to provide that sonable cause for refusal. The examples include
it takes effect upon the occurrence of a date the following:
or a contingency. Thus, it can be modified
to be a “springing power of attorney.” a. The refusal by the agent to provide an original
power of attorney or a copy certified by an at-
d. Contain the exact wording of the “Caution to torney.
the Principal” and the “Important Information
for the Agent” b. Actual knowledge of a report having been
made to the local Adult Protective Services.
(1) A mistake in wording, such as in spelling,
punctuation or formatting, or the use of c. Actual knowledge or reasonable basis for be-
bold or italic type, shall not prevent the lieving that the principal has died, the power
power of attorney from being deemed a of attorney was executed at a time when the
statutory short form power of attorney. principal was incapacitated or that the power
GOL § 5-1501(0). of attorney was procured through fraud, du-
ress or undue influence.
(2) This exact wording requirement is trouble-
some since an inadvertent mistake that is d. Actual knowledge of the termination or revo-
not covered by the exception above may cation of the power of attorney.
leave the chgn}tlwnhout a Va,hfll pOWfI‘ of 3. The statute expressly states that it shall be
a'ttorrlle.y and the attorney with a malprac- deemed unreasonable for a third-party to refuse
tice claim. to honor the power of attorney, including a
C. Modifications of the Power of Attorney and the power of attorney which is supplemented by a
SGR Are Permitted GOL § 5-1503 SGR, for the following reasons:
1. The power of attorney form and the SGR may a. The power of attorney is not on the form
both be modified to eliminate powers enumer- prescribed by the third-party. There has been a
12 NYSBA The Senior Lawyer | Spring/Summer 2017 | Vol. 9 | No. 1



lapse of time since the execution of the power
of attorney. There is a lapse of time between
the date of acknowledgment of the signature
of the principal and the date of acknowledg-
ment of the signature of an agent.

b. Despite this provision, it is not unusual for a
financial institution to reject the power of at-
torney on the basis that it is not on their form
or that it is too old.

4. If a third party unreasonably refuses to honor the H.
power of attorney or a power of attorney which
is supplemented by a SGR, the sole remedy is the
commencement of a special proceeding pursuant
to GOL § 5-1510.

a. This remedy, however, is not helpful since the
only relief that can be granted under GOL §
5-1510 is an order compelling acceptance of
the power of attorney. Unlike a lot of states,
attorneys fees and costs cannot be awarded by
the court.

E. Compensation GOL § 5-1506

1. The statute provides that an agent is not entitled
to receive compensation from the assets of the
principal but shall be entitled to receive reim-
bursement for reasonable expenses actually
incurred in connection with the performance of
the agent’s responsibilities.

2. The issue of compensation should be discussed
with the client. An independent agent may be
reluctant to serve without compensation. On
the other hand, permitting a family member to
receive compensation may result in family dishar-
mony.

F.  Co-agents and Successor Agents GOL § 5-1508

1. The statute permits the principal to designate
two or more persons to act as co-agents. Unless
provided otherwise in the power of attorney, the
co-agents must act jointly.

a. Some financial institutions refuse to open ac-
counts that require two signatures. This can
create a problem where agents are required to
act jointly.

2. The statute permits the principal to designate one
or more successor agents to serve if the initial or
predecessor agent resigns, dies, becomes inca-
pacitated, is not qualified to serve for declines to

serve. |

a. The principal may provide for specific succes-
sion rules.

G. Appointment of a Monitor GOL § 5-1509
1. The statute permits the principal to appoint a

“Monitor”. A Monitor is a person who has the au-
thority to request, receive, and seek to compel the
agent to provide a record of all receipts, disburse-
ments, and transactions entered into by the agent
on behalf of the principal.

a.

The appointment of a Monitor is rarely used.
If the principal does not completely trust the
agent, the appointment of that person as agent
should not be made.

Special Proceedings GOL § 5-1510

1. A special proceeding may be commenced against
an agent for failure to provide information to a
person entitled to receive such information. The
persons entitled to receive information from the
agent include the monitor, co-agents, successor
agents, court evaluator, guardian ad litem and the
personal representative of the principal’s estate.

2. A special proceeding may also be commenced for
the following purposes:

a.

b.

g

To determine whether the power of attorney is
valid;

To determine whether the principal had ca-
pacity at the time the power of attorney was
executed;

. To determine whether the power of attorney

was procured through duress, fraud or undue
influence;

. To determine whether the agent is entitled to

receive compensation or whether the compen-
sation received by the agent is reasonable for
the responsibilities performed;

. To approve the record of all receipts, disburse-

ments and transactions entered into by the
agent on behalf of the principal;

. To remove the agent upon the grounds of the

agent has violated, or is unfit, unable or un-
willing to perform, the fiduciary duties under
the power of attorney;

To determine how multiple agents must act;

h. To construe any provision of the power of at-

i

torney;

To compel acceptance of the power of attorney,
in which event the relief to be granted is limited
to an order compelling acceptance.

Powers of Attorney Executed in Other
Jurisdictions GOL § 5-1512

1. A power of attorney executed in another state or
jurisdiction in compliance with the law of that
state or jurisdiction or the law of this state is valid
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in this state. This is true even if the principal is a
resident of this state.

2. A power of attorney that complies with the law
of this state that is executed in another state or
jurisdiction by a domiciliary of this state is valid
in this state.

3. A power of attorney executed in this state by a
domiciliary of another state or jurisdiction in
compliance with the law of that state or jurisdic-
tion or the law of this state is valid in this state.

3. The agent cannot make gifts to himself or herself
unless such authority is expressly granted in the
SGR.

Avoiding the Appointment of a Guardian

1. A properly executed power of attorney may
avoid the necessity for the appointment of a
property management guardian.

2. Together with a health care proxy, a properly ex-
ecuted power of attorney may avoid the necessity
of the appointment of both a property manage-

J.  Execution of the SGR GOL § 5-1514(9) (b) ment guardian and a personal needs guardian.

1. The SGR must be signed and dated by a principal 3. Consider modifying the power of attorney to
with capacity, with the signature acknowledged include a provision nominating a person to serve
in the manner prescribed for acknowledgment of as guardian. In the event of the guardianship pro-
a conveyance of real property. ceeding, such nomination should be respected.

Mental Hygiene L 81.17 and 81.19.

2. The SGR must also be witnessed by two persons ental Hygiene Law§ an
who are not named as permissible recipients of Medicaid Planning
gifts. The person taking the aclfnowledgment 1. Both the power of attorney and the SGR require
may also serve as one of the witnesses. e

modifications in order to grant the agent the

3. The SGR must be executed simultaneously with powers necessary to plan for and obtain Medic-
the power of attorney. aid benefits.

lll. MODIFYING THE POWER OF ATTORNEY AND 2. Although it is impossible to list all of the possible

THE SGR FOR CONTINGENCIES powers that may be required, the following are

some examples of powers that should be con-
A. Modifications to the Power of Attorney sidered as modifications to a power of attorney

1. The power of attorney form may be modified to and/or a SGR (if the power relates to a gift or
eliminate one or more of the powers enumerated change to interests in property) in order to enable
in one or more of the constructional sections and the agent to engage in Medicaid planning:
to add powers. a. To make gifts, in any amount.

2. In practice, many of the modifications to the b. To transfer the ownership of insurance con-
power of attorney grant powers that are already tracts and annuity contracts and to designate
enumerated}n the constructlpnal sections of the and/or change the beneficiaries of any existing
General Obligations Law. This causes no harm, contracts.
and may facilitate acceptance of the power of
attorney since otherwise the third-party being c. To create, fund, revoke and amend trusts.
asked to accept the power O.f attorney may havg d. To join and contribute funds to a pooled com-
to research the General Obligations Law to verify Uity trust
that such power is included in the statute. y '

3. The power of attorney cannot be modified to e. To exercise any or a . powers of appointment

. . reserved by the principal or granted to the
grant the agent authority to make gifts or changes N
. g R principal in any trust or deed.
to interests in the principal’s property. That au-
thority can only be granted in a SGR. f. To make statutory elections and renounce or

4. The statute does not contain examples of powers dISdam.l any 1lr)1 terest by. testate orfmtestat'e

that may be added succession or by inter vivos transter consistent
) with section 2- 1.11 of the New York Estates,
B. Modifications to the SGR GOL § 5-1514 Powers and Trusts Law.

1. The authority to make gifts and to change inter- g. To create, change or terminate other property
ests in the principal’s property must be granted interests that the principal has.
in the SGR. . . .

h. To modify or terminate any account in the

2. The statute gives examples of powers that may be name of the principal and /or other joint ten-
granted. GOL § 5-1514(3). ants.
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i. To modify or terminate any bank account in
trust form as described in EPTL § 7-5.1, and
designate or change the beneficiary or benefi-
ciaries of such accounts.

j- To transfer title to any automobile or other mo-
tor vehicle.

k. To act on the principal’s behalf with regard
to any IRA, retirement plan, insurance policy
and/ or trust of which the principal may be a
participant or trustee, including the power to
make or change beneficiary designations and
the power to make distribution elections.

1. To forgive debts owed to the principal.

m. To terminate or assign a life estate interest in
property.
n. To purchase a life estate interest in property.

o. To waive any and all benefits, and/or elect out
of survivor annuity payments under Section
417 of the Internal Revenue Code and the
regulations promulgated thereunder.

p- To make, join, and consent to gifts made by the
principal’s spouse.

g. To exercise a spousal refusal.

r. To make any of the gifts or other transfers
authorized under the power of attorney in
cash or in-kind, outright, to an existing trust or
a trust established or created by the agent for
the benefit of the gift recipient, to a Uniform
Transfers to Minors Act account for such ben-
eficiary, or to an Internal Revenue Code § 529
plan.

s. To loan or borrow money on such terms and
with such security as the agent may decide
in his or her sole discretion and to execute all
notes, mortgages and other instruments relat-
ing to such loans.

t. To open and remove the contents of any safe
deposit box.

u. To represent the principal in all matters before
the Social Security Administration, any state
Medicaid agency, or any other governmental
agency in charge of benefits and entitlement
programs, including, but not limited to, the
power to make applications for benefits, and
appeal the denial, reduction, or discontinua-
tion of benefits.

v. Wave the principal’s right of election pursuant
to EPTL 5-1.1A and the right to receive exempt
property pursuant to EPTL 5-3.1.

IV. ACCEPTANCE OF THE POWER OF ATTORNEY

A.

Overview

1.

Despite the statute’s mandate that is unlawful
for a third-party to refuse to accept a properly
executed power of attorney, the fact that there
are no financial penalties to the third-party who
unreasonably refuses to accept the power of at-
torney allows financial institutions to routinely
refuse acceptance.

Consider advising clients that they should obtain
a power of attorney form from every financial
institution that they deal with and use the finan-
cial institution’s form in addition to the statutory
form. Although frustrating, this may be the path
of least resistance.

. In addition, some government agencies may not

accept the power of attorney form and others
may have their own requirements before a power
of attorney form will be accepted.

Internal Revenue Service

1.

Internal Revenue Service form number 2848 is
the official Internal Revenue Service power of at-
torney form.

The Internal Revenue Service will accept a non-
IRS power of attorney, but a completed Form
2848 must be attached.

a. If the non-IRS power of attorney does not
contain all of the information required by the
Internal Revenue Service but does grant the
agent authority to handle federal tax matters,
the agent may perfect the non-IRS power of
attorney by attaching a statement that the non-
IRS power of attorney is valid under the laws
of the governing jurisdiction.

b. Instructions on how to use a non-IRS power
of attorney are contained in Internal Revenue
Service Publication No. 947.

Social Security Benefits

1.

Social Security does not recognize a power of at-
torney.

. In order to negotiate a manager beneficiary Social

Security and/or SSI benefits, your agent must be
appointed by Social Security as a representative

payee.

Veterans Administration

1.

The Veterans Administration does not recognize
powers of attorney created under state law.

In order for a person to become an agent to
handle Veterans Affairs, such person must be ap-
pointed by the Veterans Administration.
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POWERS OF ATTORNEY MAY BE A SOURCE
OF ELDER ABUSE

draftsman of George’s will to inquire about an
unpaid medical bill.

A. Matter of Ferrara, 7 N.Y.3d 244 h. The Court of Appeals held that Dominick was
1. Matter of Ferrara, illustrates how a power to only authon;ed to ma}(e gifts tolhlmsel.f nso-
make gifts granted in a power of attorney may far as these gifts were in George’s best interest.
be misused by an agent. This case involved a i. The Court stated that “[T]he term ‘best

power of attorney executed on January 25, 2000. interest’ does not include such unqualified

It is the egregious facts of this case that led to generosity to the holder of a power of attorney,

the September 1, 2009 amendment to the power especially where the gift virtually impover-

of attorney statute requiring that a separate gift ishes a donor whose estate plan, shown by a

rider be attached to the power of attorney form recent will, contradicts any desire to benefit the

and that such gift rider be acknowledged and recipient of the gift.”

witnessed by two persons other than a person

who may benefit under the power of attorney. Be Alert for Elder Abuse

2. A summary of the facts of this case is worthy of 1. In planning for eligibility for government

review in this outline. benefits, we often prepare powers of attorney

supplemented by a SGR.

a. On June 10, 1999, George Ferrara, a retired . )
stockbroker residing in Florida, executed a 2. Although we are m(?tlvatt?d by our desqe to pro-
will leaving his entire estate to the Salvation Ylde SEIvices that will assist our clients in meet-
Army. On August 16, 1999, George executed a ing their objectives, we cannot overlook the fact
codicil appointing the attorney draftsman of that the dqcuments we prepare may be mlsqsed
his will as executor. and result in harm rather than help to our clients.

b. In December 1999, George was hospitalized. 3. Before W? preparg documgnts, we should th.or—

oughly discuss with our clients not only their

c. On January 15, 2000, Dominick Ferrara, goals and objectives but also the composition of
George’s nephew, accompanied George from the family and any possible conflicts of interests
Florida to New York. within the family.

d. On January 25, 2000, George signed a 4. It is important that we meet and have these
power of attorney appointing Dominick and discussions with our clients alone without the
Dominick’s father (George’s brother) as agents influence of other family members. We must pay
and initialed the form to allow them to act special attention to situations where our client is
separately. The January 25, 2000 power of at- not providing equally for children, where there is
torney authorized the agents to make gifts in a radical change from the prior plan, or where it
unlimited amounts to themselves. The power is the children who are expressing the wishes of
of attorney was notarized by a friend of Domi- the parents. In all of these situations, our anten-
nick’s. nas should be up.

e. Dominick use the power of attorney to trans- Consider Joint Agents for the Purpose of Making
fer $820,000 of George’s assets to himself. Gifts

f. George died on February 12, 2000. 1. Especially in situations where the client has more

. , than one child, consider requiring all of the chil-
g The Salvation Ar my.f ound.out abou-t George’s dren to consent to any gifts made by the agent. If
death after a doctor in Florida, learning this is not tical ider havine at least
, practical, consider having at least one
of George’s death, contacted the attorney other child consent to any gift made by the agent.
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Which Clients Can Benefit from ABLE Accounts?

By Keri Mahoney

What Is the ABLE Act?

The Achieving a Better Life Experience Act of 2014
(“ABLE Act’) is a federal bill that was signed into law on
December 9, 2014 as part of the Tax Extenders Package.!
The law is codified as part of the Internal Revenue Code
and allows disabled children and young adults to create a
special type of tax-exempt savings account that is akin to
the 529 savings plans used for educational purposes.? Os-
tensibly, the law provides important tax benefits savings
accounts for children and young adults with disabilities.3

However, in addition to the tax benefits associated
with the new ABLE accounts, such accounts can also be
used in order to allow persons with disabilities to pre-
serve assets without losing access to government benefits
and entitlements such as SSI and Medicaid.* In fact, the
stated purpose of the ABLE Act is to “encourage and as-
sist individuals and families in saving private funds for
the purpose of supporting individuals with disabilities to
maintain health, independence and quality of life,” and
“[t]o provide secure funding for disability related expens-
es on behalf of designated beneficiaries with disabilities
that will supplement, but not supplant, benefits provided
through private insurance, the Medicaid program...the
supplemental security income program...the beneficiary’s
employment, and other sources.”® Thus, these accounts
bear many similarities to supplemental needs trusts, and

will likely become an important part of planning for chil-
dren and young adults with disabilities.

When Will ABLE Accounts Be Available in New
York?

Although Federal Legislation creates the ABLE ac-
counts, each state must adopt the program (or contract
with another state that has adopted the program) in order
to allow the state’s residents to take advantage of these
accounts.® In New York, a bill to enact the ABLE Act was
introduced on March 23, 2015 and was recently signed
into law by Governor Cuomo.”

What Are the Differences Between an ABLE
Account and a Supplemental Needs Trust?

ABLE accounts and supplemental needs trusts are
both viable planning tools for children and young adults
with special needs who need a mechanism to save money
without jeopardizing means-tested government entitle-
ments. For attorneys practicing in planning for individu-
als with special needs, it is important to understand
the finer distinctions between an ABLE accounts and a
supplemental needs trust in order to determine which
tool is best suited for any given client. Following is a
table outlining some of the distinctions between the two
devices.

ABLE Account

First-Party Supplemental Needs
Trust

Third-Party Supplemental
Needs Trust

Main Governing
Statute

26 U.S.C. §529A (federal statute,
state statute pending).

N.Y. EPTL7-1.12 and 42 US.C. §
1396p.

Yes. State named as creditor
(rather than beneficiary) of ac-
count and entitled to repayment

Yes (to the state if individual trust,

Payback to the extent of total amount to state and/or non-profit agency No
Provision paid for medical assistance for | administering trust if pooled )
the beneficiary and amount of trust).’
insurance premiums paid by
Medicaid.?
. . . Individual Trust: Under age 65
. Individual entitled to Social and disabled (as defined by Social
Beneficiary Security Benefits based on Security Administration).!l Disabled
Eligibility blindness or disability that '
started before age 26.1° Pooled Trust:
Disabled.!?
Individual Trust: Parent, grand-
parent, or legal guardian of dis- -
abled beneficiary, or a court.!? Any person .ot.her ,than beneficia-
Grantor/Settlor | Any person. Pooled Trust: ry, the beneficiary’s spouse, or a

Same as individual trust, but in ad-
dition, may also be established by
the disabled beneficiary.'4

person with a legal obligation to
support the disabled beneficiary.
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SSI Eligibility: $100,000 must
be disregarded (but each state
may allow for higher disre-

(currently $14,000) annually.!”

Countable gard)." Disregarded.
Resource? L. o
Medicaid Eligibility: No sus-
pension of Medicaid for exces-
sive balance.!
. Cannot contribute more than
Maximum . . o
R the annual gift tax exclusion No limit.
Contribution

Tax on Trust/

Exempt.18
Account Income xempt

Grantor pays tax on trust income.

Taxation: Distributions for
items other than qualified dis-
ability expenses (education,
employment, housing, educa-
tion, health care, and many
other items) are included in

Treatment of gross income and are tax-
Distributions able.19

Benefit Eligibility: Generally,
distributions for qualified ex-

penses are disregarded; how-

ever, distributions for housing
may reduce SSL.2°

Taxation: N/ A—no distributions directly to beneficiary.

Benefit Eligibility: Trustee should not make distributions which
would impair government benefits, unless the trustee determines it
is in the beneficiary’s best interest to do so. In that event, distribu-
tions for food, shelter, or health care may have adverse effect on
government benefit eligibility.?!

twice annually.?* May not use
ABLE Account as security for
loan.?®

Limit on
Number of 1 per beneficiary.?? None.
Accounts
Funds must be cash.?
Other Beneﬁciary can only dir?ct Controlled by trustee who cannot distribute assets in any manner
Restrictions investment of contributions which will “supplant, impair or diminish government benefits or

assistance.

1726

Overall Conclusions

ABLE accounts are another tool for practitioners to
consider when helping to plan for the financial security of
a disabled child or young adult. The table above highlights
some of the important differences between such accounts
and supplemental needs trusts. The decision of which tool
to use will likely vary depending on the preferences of the
disabled person and his or her family.

At the outset, the most important distinction is that
ABLE accounts are not available to person(s) who were
not deemed disabled before the age of 26. Thus, as part of
the initial screening, it is important to determine the age at
which the beneficiary became disabled. If the person was
certified as disabled after the age of 26, an ABLE account is
not an option.

Assuming a client is eligible for an ABLE account,
the preferences of the disabled individual and the spe-

cific circumstances of that client will guide the decision

as to whether to use an ABLE account, a supplemental
needs trust, or both. If the client is capable of managing
his own funds and prefers to maintain control, then an
ABLE account might be preferable because the funds are
not managed by a trustee. If the client desires to pay out
of pocket for some medical expenses while maintain-

ing eligibility for Medicaid, an ABLE account might be
preferable because it may allow this flexibility. If the facts
lend themselves to creation of a third-party supplemental
needs trust, then the ability to avoid Medicaid payback
provision through the use of a third-party supplemental
needs trust might weigh against using an ABLE account.
For a client of low or modest means, the tax benefits of
the ABLE account might prove to be important. Addition-
ally, clients may benefit from having both an ABLE ac-
count and a supplemental needs trust, particularly if the
client wants an ABLE account, but has income in excess of
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the maximum amount which can be contributed to an
ABLE account in any given year.

Endnotes
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Cybersecurity: An Advisory Opportunity

for the Legal Profession
By Scott Corzine

Summary

As operational risk advisors, we caution our clients to
plan, fund, and prepare for information security incidents
as if they were inevitable. We recommend that clients
develop an internal culture of awareness and prepared-
ness through planning, education, and exercises in order
to reduce preventable incidents from occurring.

In our experience, many organizations do not have
the cybersecurity skills, investment, infrastructure, or
capacity to deter even a modestly sophisticated intrusion,
and especially not a significant breach. Consequently, we
advise clients to:

¢ Consider augmenting their normal IT security
spending (an average of 3.8% of the typical IT bud-
get) to fund independent security assessments as a
digital “second opinion,”

¢ Develop and exercise cyber incident response plans
(CIRP), and

* Retain or arrange stand-by agreements with out-
side cyber forensic investigators and crisis com-
munications experts, within the parameters estab-
lished by their cyber insurance carriers.

But perhaps the most important step clients can take
is to review their entire information security and privacy
policy and upgrade it to be comprehensive, compliant,
measurable, and “enforceable.” Organizations are limited
in what they can do to defend against sophisticated, out-
side cyber threats. However, good internal policies can
dramatically limit the opportunity for breaches that could
originate from the carelessness, mistakes, or ignorance
of insiders—employees, partners, service providers, and
vendors. Insider attacks are on the rise from privileged
users, contractors/consultants, temporary workers, and
regular employees. Sixty-two percent of organizations
polled in the Insider Threat Spotlight Report by Crowd
Research Partners found that insider attacks are more dif-
ficult to detect and prevent than outside attacks, and 53%
said they lack or are not sure if they have appropriate
controls in place to prevent insider attacks.

Consequently, the return on investment for policy
development, awareness, and training of insiders may be
as good as or better than the return on constantly escalat-
ing investments in prevention and detection software
and infrastructure. In its 2014 Cyber Security Intelligence
Index, IBM found that human error was involved in 95
percent of all security incidents—from what some have
suggested are external attackers who exploit human

weakness and lure employees into providing them with
sensitive information.

Given the need for the capacity for competent man-
agement of response to cyber incidents, we believe that
counsel plays an important role in how senior executives
and the Risk Management Committee of the Board estab-
lish policy and set expectations around cybersecurity.

The “Extra-prise”

The “enterprise” has become considerably trans-
formed by hyper connectivity with the outside world,
creating a model far more difficult to digitally defend.
Two trends continue to drive this transformation. First,
organizations have become porous, by outsourcing op-
erations to partners, affiliates, suppliers and third party
service providers in order to control costs and focus on
their core strengths by taking advantage of their provid-
ers’ unique expertise. As organizations connect with these
outside parties—and as they install connected devices like
“smart building” and HVAC systems, vending machines,
and CCTV cameras that are web-enabled or network-en-
abled—they inadvertently introduce potential cyber-attack
vectors that they probably do not control well.

Second, as organizations extend the operational range
of employees with mobile devices and laptops, they
potentially introduce 1,000 points of risk,” quite sim-
ply because humans make mistakes. We naturally prefer
simplicity and usability to access control complexity, and
may not have been adequately trained in the precautions
we can take while operating our mobile devices. Because
many organizations both permit employees to use their
personal mobile devices and to download consumer ap-
plications on them, Gartner estimates that greater than
75% of the mobile devices would fail even a basic security
test. Veracode reports that the average global enterprise
has 2,400 unsafe apps installed in its mobile environment,
so the scope of the vulnerability is profound.

This hyper-connectivity with the so-called “Internet
of Things” and mobilization of the workforce has turned

Scort CoRzINE is a managing director at FTI Consulting, based in New
York City, where he co-heads the Risk Management Practice—a unit of
the firm's Global Insurance Services Practice. Scott helps clients address
their operational risk and resilience challenges.

The views expressed herein are those of the author and not neces-
sarily the views of FTI Consulting, Inc., its management, its sub-
sidiaries, its affiliates, or its other professionals. This article was
originally published in the Fall/Winter 2015 issue of One on One, a
publication of the General Practice Section.
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the enterprise into what we call the “extra-prise,” creat-
ing—as an unintentional consequence—many digital
access paths into the organization that the IT department
simply may be ill-equipped to identify, analyze, or install
effective countermeasures. We believe there is now a clear
imperative for organizations to better security-align the
extraprise with this growing vulnerability created by
hyper-connectedness. We think that counsel can play an
important role in helping organizations consider any legal
implications of these trends as they affect liability, such as
becoming involved in how the risk manager negotiates
elements of the cyber security insurance policy, or being
aware of what kind of representations and warranties

are negotiated into contracts with outside vendors and
suppliers, so that cybersecurity responsibility between the
parties is clear.

Appreciating the Threat

Most of us are treated to a steady litany of cyber inci-
dent data. Often these reports are the product of security
analysts and research firms, and articulated in a way that
may be too technical for the average senior executive or
Board member to understand or apply to the circumstanc-
es in his or her own companies.

But their message is clear and alarming. It is impos-
sible for the risk manager (or the Chief Information, Infor-
mation Security, Privacy, Technology, Legal, Compliance,
Financial or Executive officers) to guarantee a confident
state of cybersecurity in any organization—technically
sophisticated or not. The internet, internal systems infra-
structure, systems control, and data acquisition (SCADA)
systems, as well as the software development process un-
derneath these systems, were almost never optimized for
security. Instead, they were optimized for usability, conve-
nience, and cost management. As a result, we ask clients
to operate under the assumption that they will be success-
fully hacked. This is not only because of this embedded
security vulnerability, but also because even well-funded
IT security budgets may be inadequate to deal with bad
actors and nefarious motives, and defenses are always re-
actions to new types of cyber offenses. Organizations are
always playing catch-up, and thus remain vulnerable.

We have come to appreciate that attackers” motives
seem creatively endless. Hackers steal and sell person-
ally identifiable information (PII) and personal health
information (PHI). Hacktivists punish corporate behavior
they do not condone. Competitors engage in industrial
espionage to steal trade secrets, and monitor competition.
Sovereign states attack their adversaries. Disgruntled em-
ployees seek revenge. And common, everyday mistakes
that result in cyber risk are made inadvertently by just
about everyone.

For organizations that are not the “obvious” tar-
gets for theft of PII or PHI (e.g., banks, retailers, credit
card companies, government agencies, and health care
organizations), we caution that misinterpreting their

circumstances should be reconsidered as a justification to
underspend in information security. Many breaches have
demonstrated motivations as benign-sounding as cyber-
intimidation or industrial disruption, where the intent

is not economic gain, but to embarrass, create chaos....
or even stop the theatrical release of a film. Perhaps of
even greater—and growing—concern is the vulnerability
of “closed systems” that monitor and control everything
from airport operations and municipal water and sewer
systems, to industrial controls, regional power grids, and
even FAA or aircraft navigation systems. The potential
for catastrophic damage—to a flight, a production line,
potable water supply, or electrical power—is obvious. The
threat is real and seems to be growing faster than organi-
zations’ capacity to counter it.

Good Practices

While escalating technical spending each year on
breach prevention and detection solutions is good, we
recommend additional actions that organizations should
take around breach prevention/mitigation, prepared-
ness, response and recovery. If we agree that information
security incidents are essentially inevitable from a techni-
cal defense perspective for most organizations facing a de-
termined adversary, and that information security policies
are very often incomplete and insufficient, then remixing
the cybersecurity budget so that it increasingly includes
non-technical elements seems to us appropriate. In addi-
tion to technical spending, we recommend that clients and
their counsel consider the following additional actions to
enhance their cyber-resilience.

Prevention/Mitigation

Engage a third party expert to get an independent
opinion of the security of the technical environ-
ment and the sufficiency of the organization’s
information security policies. If the organization
responds reasonably to the risk and vulnerability
mitigation recommendations that result from the
assessment, it begins to build a tangible record of
proactive management decision making around
cybersecurity that is appropriate to its industry
sector, risk factors, and risk appetite. Independent
assessments can be a cost effective way to provide
some level of credible assurance to top manage-
ment and the board about vulnerabilities and
exposures, as a part of a mature governance, com-
pliance and enterprise risk management frame-
work. Secure IT department leaders should wel-
come a second opinion. Assessments should map
to one or more of the major standards frameworks
like COBIT 5, ISO/IEC 27001, NIST, UCE, or CSA,
as well as industry-specific regulatory guidance.
Counsel can play a role in assuring that the orga-
nization understands its statutory or regulatory
obligations around information security.

Continued on page 24
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Cybersecurity: An Advisory
Opportunity for the Legal Profession

Continued from page 21

Preparedness

Information privacy and security policies that
are determined to be lacking should get a major
cross-organizational review. Weak polices should
be appropriately upgraded and new policies
developed, adopted, implemented, and actively
managed. Both assessments and policy reviews
should address the domains widely accepted

by information security professionals, which in-
clude:

e Access Control,
¢ Telecommunications and Network Security,

¢ Information Security Governance and Risk
Management,

e Software Development Policy,

¢ Cryptography,

¢ Security Architecture and Design,
® Operations Security,

¢ Business Continuity and IT Disaster Recovery
Planning,

* Legal, Regulations, Investigation and Compli-
ance, and

¢ Physical (Environmental) Security.

Policies should establish behavioral thresholds
for staff, partners and vendors around items like
portable devices, personal use, and strong pass-
word management. Information security policies
should be made an ongoing part of onboarding,
professional development, leadership train-

ing, the employee handbook, and enshrined in
employment and contractor agreements and in
terms of employment.

Compelled exercises that test employees” online
awareness of common threats like phishing and
social engineering should be regular and unan-
nounced, under the notion that we all get better
at what we practice and worse at what we do not.
Staff may resist these tests, educational programs
and exercises, but these practices raise awareness
of the real risks in the use of the shortcuts that
many take and in the inadvertently risky cyber
behaviors we may engage in. Both the prevention
and preparedness elements help establish a de-
fensible record of employee engagement, and the
use of professional experts to help the organiza-
tion align with accepted standards if the organi-

zation is legally challenged.

Another recommended preparedness prac-
tice is the development of a comprehensive cyber
incident response plan (CIRP). While markets,
regulators, customers and shareholders may for-
give the breach itself, they have become extremely
unforgiving of management when an unprepared
or bungled incident response to the breach occurs.
Poor response points to poor preparation. The
best way to prepare for an effective response to a
cyber incident is to implement a CIRP that as-
signs specific roles and responsibilities across the
organization; defines and documents response
“play books”; describes response protocols based
on data classifications in the areas of technical,
legal, insurance, crisis communications and foren-
sic response; gains formal Board approval; and is
regularly exercised and updated as circumstances
and risks evolve. Good CIRPs can be modeled
around the widely accepted incident command
system (ICS).

Response

While actual responses to cyber incidents often

do not perfectly “follow the script” of the CIRP,
they demonstrate thoughtful risk management
and provide an excellent framework for perform-
ing an after-action report (AAR) and building
improvements into the plan for the next event.
Well-rehearsed and role-played CIRPs increase
the likelihood that the organization will execute a
more effective response than if the markets view
management as “winging it.” Plans should be ex-
ercised at least annually (more often in the IT shop
itself) in a tabletop or functional exercise, differing
and complicating the emergency exercise scenario
each time. A sober AAR should be performed af-
ter each exercise and any actual cyber incidents,
as part of a continuous improvement cycle that
nudges the organization closer toward maturity in
its readiness.

Perhaps most important in cyber response is
speed of detection (of behaviors, anomalies or ac-
tual breaches), speed and effectiveness of technical
response, and well-managed crisis communica-
tions. A good response is about doing no addi-
tional harm, responding accurately to stakehold-
ers about the facts and impact of the breach (so we
“get it right”), and assertively taking control of the
narrative. To do that, it is often best to pre-retain
an independent forensic response team and crisis
communications team with the specific and “bat-
tle-tested” skills unlikely to be found in the orga-
nization’s law firm, PR or IR agency, or in-house
IT security team. If a cyber response provider is
not named on the organization’s cyber insurance
policy as a pre-approved vendor of these services,
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counsel can help negotiate its inclusion as the
policy is written and bound. Once again, using
outside third party experts can help create a re-
cord of effective management decision making
and aid counsel in its work helping the organiza-
tion respond to legal actions related to the breach.

Recovery

It takes an average of 80 weeks for market value
and reputation to recover to their pre-breach

level for organizations that are poorly prepared
for substantial cyber incidents. We believe that
the global pervasiveness of cyber incidents now
requires a strong, well-prepared management re-
sponse and recovery plan (by means of well-con-
structed and documented BCP and DR plans) as a
management imperative. Readiness and vigilance
are no longer optional management behaviors.

Sustaining organizational reputation depends

on effective response and recovery. Reputation
experts tell us that stakeholders and the media
blame (or credit) the Chief Executive, Finance,
Risk, and Legal officers for either ineffective or
effective recovery from a cyber event. We believe
that—over time—organizational value is rooted
in the level of confidence that the markets and
stakeholders have in senior management and the
Board. Nowhere is that better illustrated than in
management’s ability to demonstrate resilience
during and after the adversity of a widely report-

ed cyber incident.

Counsel can play a significant advisory role to top
management and directors in helping strategically prepare
management for effective cyber response, crisis manage-
ment preparedness, and reputation management. This can
include helping clients” compliance with state notification
laws and the privacy laws to which their data is subject;
opening up an early and constructive dialogue with
regulators and law enforcement, including state Attorneys
General, the FTC, Secret Service, and FBI; appropriate
disclosures to investors and other stakeholders (especially
where a public company is concerned); assessing whether
third-party data belonging to foreign residents or com-
panies was exposed (implicating foreign privacy claims);
working with forensic experts to determine the type and
scope of data disclosed, and whether it was encrypted;
providing notice to all potentially applicable liability,
crime, property and cyber specialty insurance policies; and
preparing for potential litigation (whether class actions,
individual claims, regulatory proceedings, or card brand/
banking litigation).

It should also be noted that cyber security, as a major
component of operational risk management, is an impor-
tant requirement embedded in the regulations of regimes
globally that affect critical industry sectors, e.g., insurance,
financial services, health care, and critical infrastructure.
In its advisory role, counsel is in a position to help clients
interpret and comply with these regulations by applying
the recommendations discussed in this article.
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Watch Your Step: Avoiding Employment Law Pitfalls and

Preparing for the Road Ahead

By Gena B. Usenheimer and Samuel Sverdlov

.  INTRODUCTION

There is a common misconception that by virtue of
their higher education, skilled professionals are infallible
in their own field. However, as experience and common
sense dictate, physicians can get sick, financiers can lose
money, and attorneys can be sued.

In fact, attorneys are uniquely situated to get a taste
of their own medicine, i.e., a lawsuit. Attorneys often
employ other attorneys and legal professionals who can
readily leverage their professional experience against
their current or former employers. Further, attorneys who
are either solo practitioners or who work in small law
firms often lack the benefit of a robust human resource
department to ensure they are in compliance with rel-
evant laws, including the wide-ranging scope and ever
present nature of employment laws.

In this article, we discuss some of the most relevant
federal and New York State laws governing payment of
wages in the employee/employer context, and highlight
key changes.

Il. INCREASED NEW YORK STATE MINIMUM
WAGE REQUIREMENTS

Effective December 31, 2016, New York State in-
creased the hourly minimum wage rates in a tiered struc-
ture, based on where the employee works, as follows:!

lll. OVERTIME OBLIGATIONS - FEDERAL AND
STATE LAW

a. Statutory Framework

Two primary laws regulate wage and hour concerns
of employers in New York.

The federal Fair Labor Standards Act (“FLSA”) ap-
plies to any employer that does or makes more than
$500,000.00 in sales or business in a calendar year. Even
if a business enterprise is small and is not covered by the
FLSA by virtue of its annual sales or business volume,
individual employees may still be covered by the FLSA if
those employees are engaged in “interstate commerce.”?

The term “interstate commerce,” however, is a broad
term—one that has been interpreted to encompass such
activities as: (i) touching, handling, or guarding materials
that have been shipped or received from another state;?
(if) communicating via telephone or email with individu-
als located in another state;* (iii) sending or receiving out-
of-state letters, bills, contracts, etc.’; or (iv) using credit
card machines to process payments.®

In addition to the FLSA, the New York State Labor
Law (“NYLL”) applies to business entities doing business
in New York with one or more employees.’

Minimum Wage Rate Schedule
Location 12/31/16 12/31/17 12/31/18 12/31/19 12/31/20 12/31/21
NYC Large
Employers $11.00 $13.00 $15.00 $15.00 $15.00 $15.00
(11 or more
employees)
NYC Small
Employers
(10 or fewer $10.50 $12.00 $13.50 $15.00 $15.00 $15.00
employees)
Long Island
& Westchester $10.00 $11.00 $12.00 $13.00 $14.00 $15.00
Remainder of
State $9.70 $10.40 $11.10 $11.80 $12.50 TBD
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As both the NYLL and FLSA are independently en-
forceable and impose varying obligations, employers in
New York State must abide by a patchwork of often con-
fusing and overlapping obligations.

b. Overtime Obligations

The basic premise of the FLSA and NYLL is that all
employees must receive at least minimum wage for all
hours worked up to 40 in a workweek, and overtime pay,
at the rate of one and one-half times the regular rate of
pay for all hours worked in excess of 40 in a workweek.
The most conservative course of action, then, is to pay all
employees on an hourly basis at or above the applicable
minimum wage and overtime rates.

Because paying employees an hourly basis at or
above the applicable minimum wage and overtime rates
is not always administratively or fiscally viable, there are
certain, limited exemptions from the minimum wage and
overtime requirements set out in the FLSA and NYLL. To
lawfully rely on these exemptions, however, an employer
must strictly comply with their text.

The most common exemptions relied upon in an of-
fice environment are the so-called “white collar exemp-
tions,” which include the executive, administrative, and
professional exemptions.

On the whole, each of these exemptions are comprised
of two prongs: (i) the “duty” prong, which prescribes the
nature of work that an employee must be engaged in on
a day-to-day basis; and (ii) the “salary” prong, which sets
a minimum weekly salary threshold. If, and only if, an
employee meets both the duty and salary prongs of a par-
ticular exemption may he or she be lawfully considered
exempt. Side agreements, or an understanding that an em-
ployee is “salaried,” are insufficient to relieve an employer
from its payment obligations under the law.

On May 23, 2016, the U.S. Department of Labor
(“USDOL”) issued new overtime regulations, which

were slated to increase the federal minimum weekly

pay requirement for the federal executive, administra-
tive and professional exemptions from $455.00/week (or
$23,660.00 annually) to $913.00/week (or $47,476.00 annu-
ally). These changes were scheduled to go into effect on
December 1, 2016.

On November 22, 2016, however, a district court in
the Eastern District of Texas granted a preliminary in-
junction blocking implementation of the regulations on a
nationwide basis. Litigation regarding the regulations and
the injunction is ongoing, but as of the date of submission
of this article, there has been no determinative outcome.

i. The Executive Exemption

Under federal law, the executive exemption applies to
employees whose primary (or principal, main and most
important) duty, is managing an enterprise or a custom-
arily recognized department or subdivision of the enter-
prise, and who regularly and customarily direct the work
of two or more full-time employees or their equivalents
(such as four part-time employees). The employee must
also have the authority to hire or fire other employees, or
have his or her recommendations as to the hiring, firing,
advancement, promotion or other change in status given
particular weight, even if ultimately overruled.® The fed-
eral weekly pay currently in place is $455.00/week, or
$23,660.00 per year.

New York law imposes the additional requirement
that executive employees customarily and regularly ex-
ercise discretionary powers.? Prior to December 31, 2016,
New York’s salary threshold was set at $675/week or
$35,100.00 per year.

On December 28, 2016, however, the New York State
Department of Labor (“DOL”) passed significant increas-
es to the weekly salary requirements, to be implemented
over time in a tiered fashion based on where the employ-
ee works, as follows:!?

New York Weekly Salary Threshold
Location 12/31/16 12/31/17 12/31/18 12/31/19 12/31/20 12/31/21
NYC Large
Employers (11 | $825.00 $975.00 $1,125.00 $1,125.00 $1,125.00 $1,125.00
or more)
NYC Small
Employers (10 | $787.50 $900.00 $1,012.50 $1,125.00 $1,125.00 $1,125.00
or fewer)
LongIsland & | o5 $825.00 $900.00 $975.00 $1,050.00 $1,125.00
Westchester
Remainder
of New York | $727.50 $780.00 $832.00 $885.00 $937.50 TBD
State
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In many instances, the New York weekly pay re-
quirements exceed the proposed federal changes.

ii. Administrative Exemption

The administrative exemption is one of the most
commonly misunderstood exemptions. This exemption
does not, as the name suggests, apply to anyone who
holds an administrative title or position such as, e.g., an
administrative assistant. Indeed, the federal regulations
specifically exclude routine secretarial work from the ad-
ministrative exemption.!!

Rather, to qualify for the administrative exemption,
an employee’s primary duty must be the performance of
office or non-manual work directly related to the man-
agement or general business operations of the employer
or the employer’s customers, and the employee must ex-
ercise discretion and independent judgment with respect
to matters of significance.!

The Second Circuit has articulated the high burden
imposed by the exemption’s “discretion and independent
judgment” requirement as follows: to meet this element,
the employee must possess “discretion and judgment []
manifested by the authority to formulate, affect, inter-
pret, or implement the employer’s management policies

work along specialized or technical lines requiring special
training, experience or knowledge.!?

The salary threshold requirements that apply to the
executive exemption under federal and state law apply to
the administrative exemption, as well.

iii. Professional Exemption

To qualify for the professional exemption of the
FLSA, an employee’s primary duty must be the perfor-
mance of work that requires advanced knowledge, mean-
ing work that is predominantly intellectual in nature, and
work that requires consistent exercise of discretion and
judgment. The employee’s advanced knowledge must be
in a field of science or learning, and must be customarily
acquired by a prolonged course of specialized intellectual
instruction. !4

New York law is similar, but requires an employee to
be primarily engaged in the performance of work requir-
ing knowledge of an advanced type in a field of science
or learning customarily acquired by a prolonged course
of specialized intellectual instruction and study, as distin-
guished from a general academic education and from an
apprenticeship and from training in the performance of
routine, manual, or physical processes.

“The salary threshold for the federal professional exemption is consistent
with federal administrative and executive exemptions. Unlike the federal
law, however, New York imposes no minimum weekly salary threshold upon
its professional employees.”

or its operating practices, by involvement in planning the
employer’s long-term or short-term business objectives,
or by the carrying out of major assignments or commit-
ting major financial resources in the conduct of the em-
ployer’s business.” Pippins v. KPMG, LLP, 759 F.3d 235,
240-41 (2d Cir. 2014) (internal citations and quotations
omitted) (observing this “standard serves to identify,
from among the many workers whose jobs could gener-
ally be characterized as ‘administrative,” those who per-
form duties primarily directed towards ‘management or
general business operations’”); also citing, In re Novartis
Wage & Hour Litig., 611 E.3d 141, 155-56 (2d Cir. 2010)
(identifying as indicative of the “discretion and indepen-
dent judgment” requirement the “authority to negoti-
ate and bind [a company] on any significant matters, or
... authority to waive or deviate from [the company’s]
established policies and procedures without its prior
approval”).

New York law additionally requires administratively
exempt employees to regularly and directly assist an em-
ployee employed in a bona fide executive or administra-
tive capacity or perform, under only general supervision,

Further, New York law requires the work performed
to be predominantly intellectual and varied in character
(as opposed to routine, mental, manual, mechanical or
physical work), and be of such a character that the output
produced or result accomplished cannot be standardized
in relation to a given period of time.

A separate exemption, which is not discussed here,
applies to creative professionals under both federal and
state law, and is applicable to actors, novelists, musicians
and composers, etc.

The salary threshold for the federal professional ex-
emption is consistent with federal administrative and
executive exemptions. Unlike the federal law, however,
New York imposes no minimum weekly salary threshold
upon its professional employees. !

a. Exempt Status of Attorneys

Attorneys need not meet the foregoing professional
exemptions under federal or state law, and need not meet
the federal salary threshold requirement. Rather, to be
lawfully “exempt,” an attorney need only to show that he
or she holds “a valid license or certificate permitting the
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practice of law...and is actually engaged in the practice
thereof.” !¢

Whereas in the past, attorneys were generally con-
sidered exempt by virtue of their degree, recent authority
involving contract attorneys has challenged this universal
classification. The decisions discussed below are valuable
reminders that it is not an employee’s title or position
that controls the exemption analysis, but rather the em-
ployee’s duties, i.e., his or her actual day-to-day work.

In 2015, when analyzing the exempt status of an at-
torney engaged in document review, the Second Circuit
reversed the district court’s decision granting a motion
to dismiss. See e.g., Lola v. Skadden, Arps, Slate, Meagher &
Flom LLP, 620 E. App’x 37, 45 (2d Cir. 2015). The Second
Circuit opined that a fair reading of the pleadings estab-
lished the plaintiff, although he was a lawyer, provided
services that a “machine” could have provided. The court
held such services did not meet the statutory definition of
“engaged in the practice of law” and reversed for devel-
opment of a factual record below.

In Henig v. Quinn Emanuel Urquhart & Sullivan, 151
F. Supp. 3d 460 (S.D.N.Y. 2015), the plaintiff—a licensed
contract attorney—claimed that in his job as a first level
document reviewer, he was not engaged in the practice
of law and was therefore not exempt from federal or state
overtime requirements. The district court determined that
the critical inquiry in determining whether a plaintiff is
“engaged in the practice of law,” is whether he or she ex-
ercises “legal judgment.”

In Henig, the plaintiff was required to tag docu-
ments as either responsive, non-responsive, privileged,
non-privileged, key, interesting, or not confidential. He
argued that he was constrained in decision making by the
law firm’s written and verbal guidance as to what was re-
sponsive or privileged, and that those protocols stripped
his work “of all legal judgment,” requiring only a “modi-
cum of human judgment.” He further argued that his
work required “merely the ability to read.”

The Court rejected these arguments, finding that
Henig’s “tagging” of documents as “responsive” or
“key,” as well as his commentary on what communica-
tions may have been privileged, revealed that “plaintiff
exercised the type of professional judgment necessary to
be engaged in the practice of law.” The Court ultimately
concluded that Henig’s decision-making process indi-
cated that he understood the process by which he was
meant to review documents and that such process did

require him to exercise legal judgment.

b. Non-Exempt Status of Paralegals and Legal
Assistants

Paralegals and legal assistants generally do not qual-
ify as exempt learned professionals because an advanced
specialized academic degree is not a standard prerequi-
site for entry into those fields.

However, federal regulations provide that the learned
professional exemption is available for paralegals who
possess advanced specialized degrees in other profes-
sional fields and apply advanced knowledge in that field
in the performance of their duties.!” For example, if a law
firm hires an engineer as a paralegal to provide expert ad-
vice on product liability cases or to assist on patent mat-
ters, that engineer might qualify for the exemption.

¢. Potential Liability

Because the FLSA and NYLL are remedial in nature,
their exemptions are to be narrowly construed, and the
burden rests on the employer to prove that a particular
employee is exempt. Accordingly, in determining whether
an employee meets the requirements of any particular
exemption, it is imperative to look through titles and be-
yond job descriptions to the employee’s actual day-to-day
job responsibilities.

As an incorrect classification decision could give rise
to substantial minimum wage and overtime liability, mis-
classification decisions could be quite costly to employers.
For one, while the federal statute of limitations is two
years (three years for willful violations), the NYLL statute
of limitations is six years, regardless of intent. Similarly,
both the FLSA and NYLL allow an employee who is not
paid all minimum wage or overtime owed to recover
100% liquidated damages (for willful violations) plus at-
torney’s fees and costs.

Moreover, liability for wage and hour violations may
extend beyond corporate entities. For instance, in Irizarry
v. Catsimatidis, 722 E3d 99 (2d Cir. 2013), the Second Cir-
cuit held the chief executive officer of a popular grocery
chain personally liable for paying over $3 million in back
wages under the FLSA and NYLL where he exercised
“operational control” such that it “directly affect[ed] the
nature of conditions of the employees” employment.”

Similarly, under 2014 amendments to the NYLL, the
ten members with the largest percentage ownership inter-
est in a limited liability company may be held jointly and
severally liable for all wages or salaries due and owing to
the LLC’s employees. '8

IV. WAGE THEFT PREVENTION ACT
OBLIGATIONS

One common New York State requirement frequently
overlooked by employers is the obligation to distribute
Wage Theft Prevention Act Notices to employees.

New York’s Wage Theft Prevention Act requires em-
ployers to provide notification to all employees at the
time of hire of: the employee’s rate(s) of pay; the basis of
the employee’s rate(s) of pay (e.g. by the hour, shift, day,
week, salary, piece, commission, or other); whether the
employer intends to claim allowances as part of the mini-
mum wage, including tip, meal, or lodging allowances,
and the amount of those allowances; the employee’s
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regular pay day (in accordance with the frequency of
pay requirements in the Labor Law); the name of the em-
ployer and any “doing business as” names used by the
employer; the physical address of the employer’s main
office or principal place of business, and a mailing ad-
dress if different; the telephone number of the employer
and any “such other information as the commissioner
deems material and necessary.”l" See https:/ /labor.
ny.gov/formsdocs/wp/ellsformsandpublications.shtm

for sample forms.

The pay notice must be in English and in the employ-
ee’s primary language, if the DOL offers the applicable
translation. A signed copy of the form must be given to
the employee, and one must be retained for a minimum

of six years by the employer.

Failure to provide the required wage notice within
10 days of an employee’s hire date, gives rise to a $50
per day per employee violation, capped at $5,000 per

employee.

If any information on the notice changes, such as a
change to the amount, frequency or nature of the em-
ployee’s wages, in most cases the employer must distrib-
ute a revised notice seven days before the changes are

implemented.?°

V. LOOKING AHEAD TO 2018: PAID FAMILY

LEAVE

Earlier this year, the New York state legislature
passed the Paid Family Leave (“PFL”) Benefits Law, the
most comprehensive paid family leave law in the coun-
try.2! Subsequent to the law’s passage, proposed regula-
tions were issued.?? While the regulations have not yet
been made final, we do not expect significant changes.

PFL will be effective on January 1, 2018. Under PFL,
employers with more than one employee in the last 30

days of any calendar year are required to obtain insurance
that covers PFL benefits.

PFL provides eligible employees with up to 12 weeks
of job protected leave in any 52 consecutive week period.
An employee is eligible for PFL if he or she has worked
for a covered employer for 26 consecutive weeks (if full-
time) or 175 days in a 52-consecutive week period (if
part-time).

Closely tracking the Family Medical Leave Act
(“FMLA”), leave under PFL is available in order to:

(1) care for a covered family member?* when the fam-
ily member has a serious health condition;?*

(2) bond with his or her child the first year of birth or
adoption; or

(3) address any qualifying emergency under the
FMLA, where the covered family member is on
active duty or has been notified of an order to re-
sume active duty in the military.

The proposed regulations specify that leave for pur-
poses of a child being placed in foster care is also covered.
The regulations also clarify that an eligible employee may
receive disability benefits or PFL benefits during a post-
partum period, but not both at the same time.

PFL time will, in most instances, run concurrently
with FMLA leave when the leave is taken for an FMLA
qualifying reason. The regulations are silent, however,
with respect to PFL’s interaction with New York City’s
Earned Sick Time Act. In addition, disability leave and
PFL, when combined, cannot exceed 26 weeks in any
year.

Similar to the minimum wage framework, PFL pro-
vides an increasing scale for the amount of paid leave
available, not to exceed 12 weeks by January 2021:

Effective Date

Length of Leave

Amount of Pay During Leave

January 1, 2018

8 weeks

50% of the employee’s average weekly
wage, but not more than 50% of the state
average weekly wage.

January 1, 2019

10 weeks

55% of the employee’s average weekly
wage, but not more than 55% of the state
average weekly wage.

January 1, 2020

10 weeks

60% of the employee’s average weekly
wage, but not more than 60% of the state
average weekly wage.

January 1, 2021

12 weeks

67% of the employee’s average weekly
wage, but not more than 67% of the state
average weekly wage.

30
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Employers must distribute written policies providing
information about PFL, including how to file a claim, as
well as conspicuously posting a printed notice concern-
ing PFL in a form prescribed by the Workers” Compensa-
tion Board.

With limited exception, employees may not opt-out
of PFL coverage. An employer’s failure to provide cover-
age for PFL will lead to a penalty of .05% of the employ-
er’s weekly payroll for the period of such failure, and a
maximum additional penalty of $500.

Through payroll deductions, employees will fund the
costs associated with purchasing the requisite insurance
plan. The proposed regulations clarify that an employer
is permitted, but not required, to collect the weekly em-
ployee contribution on July 1, 2017 for paid family leave
coverage beginning on January 1, 2018. The employee
contribution amount will be set on or about June 1, 2017
and annually thereafter on September 1, 2017.

Endnotes

See 12 N.Y.C.R.R. 141-1.3.

29 U.S.C. §203(b); 29 U.S.C. § 203(s)(1)(A) (i),(ii).
Field Operations Handbook, Chapter 11, § 11w00.
Field Operations Handbook, Chapter 11, § 11w04.
Field Operations Handbook, Chapter 11, § 11c00(a).
Field Operations Handbook, Chapter 11, § 11r01(a)(2).
N.Y.S. Lab. Law § 2.

29 C.FR. 541.100(a).

12 N.Y.C.R.R. 142-2.14(c)(4)(i)(d).

See 12N.Y.C.R.R. 141-3.2(e)(5)(1). Similar to the changes to New
York’s minimum wage law, the salary threshold for areas marked
“TBD” will continue to remain status quo unless the legislature
subsequently adds regulations or amends the law.

11. 29 CER.541.202(e).
12. 29 C.ER.541.200(a).
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13. 12 N.Y.C.R.R. 142-2.14(c)(4)(ii) (the New York exemption also
differs slightly from its federal counterpart in that it applies only to
those individuals whose primary duty consists of the performance
of office or nonmanual field work directly related to management
policies or general operations of the such individual’s employer)

14.  See generally 29 C.ER. 541.300.
15. 12 N.Y.C.R.R. 142-2.14(c)(4)(iii).

16. 29 C.FR.541.304. While the NYLL provides no per se exemption
for individuals “engaged in the practice of law,” in 2015, the
Southern District of New York opined that the NYLL adopts this
federal standard. See Henig v. Quinn Emanuel Urquhart & Sullivan,
151 E.Supp.3d 460 (S.D.N.Y. 2015).

17. 29 C.FR.541.301(e)(7).

18.  A08106-C, 2013-2014 Regular Sess. (N.Y. 2013), S5885-B, 2013-2014
Reg. Sess. (N.Y. 2013)

19. N.YS.Lab. Law § 195(1).
20. N.YS.Lab. Law § 195(1)-(2).

21.  See generally 2016 NY Senate-Assembly Bill 56406, A9006 http:/ /
assembly.state.ny.us/leg/?default_fld=%0D%0A&bn=A9006-Cé&te
rm=2015&Summary=Y&Actions=Y&Votes=Y&Text=Y .

22, See generally 12 N.Y.C.R.R. 355.4.

23.  A“covered family member” is a biological, adoptive, or foster
child, the employees spouse or domestic partner, the employee’s
parent (including parent-in-law, stepparent or guardian while
the employee was a child), or grandchild and grandparent of the
employee.

24. A ”serious health condition” is a condition that involves in-patient
care in a healthcare facility, continuing treatment, or continuing
supervision by a healthcare provider.
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Book REVIEW

Commercial Litigation in
New York State Courts,
Fourth Edition

Reviewed by Lynne S. Hilowitz

Corresponding with New York being a longstanding
center of commerce, New York has been at the center of
commercial litigation. Commercial Litigation in New York
State Courts, edited by Robert L. Haig, Editor-in-Chief,
was first published in 2005, and has recently published
its Fourth Edition. The treatise, comprising eight vol-
umes with 127 chapters, explores topics crucial to under-
standing and applying commercial litigation law in New
York.

Commercial litigation, like other areas of law, con-
stantly evolves as new technologies and ideas are cre-
ated and reformed. Consequently, it is paramount for
practitioners to ensure that they are well-informed about
growing areas of commercial litigation as well as the
established practices that frequently arise in commercial
litigation. Commercial Litigation in New York State Courts
provides an exhaustive reference for attorneys at all
stages of their careers to draw upon to elucidate complex
and murky areas of commercial litigation. In addition to
providing a great reference tool to brush up on or learn
specific aspects of commercial litigation, each chapter
ends with practice aids such as checklists, research refer-
ences, and sample forms that are monumentally helpful.

Commercial Litigation in New York State Courts, Fourth
Edition, incorporates 22 new chapters that address
matters of utmost importance to commercial practice
today, including: Internal Investigations; Preliminary
and Compliance Conferences and Orders; Negotiations;
Mediation and Other Nonbinding ADR; Arbitration; In-
ternational Arbitration; Pro Bono; Reinsurance; Workers’
Compensation; Trade Associations; Securitization and
Structured Finance; Derivatives; Medical Malpractice;
Licensing; Social Media; Tax; Land Use Regulation; Com-
mercial Leasing; Project Finance and Infrastructure; En-
tertainment; Sports; and Energy. In addition to the new
subject matter contained in these chapters, the chapters
carried forward from the Third Edition have been thor-

oughly updated to provide comprehensive and up-to-
date guidance to readers.

Since most commercial cases settle before trial, a
proper negotiating strategy and a proper mindset are
crucial to successfully securing favorable outcomes for
our clients. Recognizing this, the Fourth Edition’s new
chapter on “Negotiations” highlights the applications of
negotiations in a commercial litigation setting while pro-
viding expert analysis of the ethical rules surrounding
negotiating tactics, practical advice for developing nego-
tiation strategies, and checklists detailing steps attorneys
should take in advance of preliminary conferences and in
advance of negotiations in general.

Commercial Litigation in New York State Courts, Fourth
Edition, is a joint venture between Thomson Reuters and
the New York County Lawyers” Association.

LynnEe S. Hitowitz, Esa., of DaSilva & Hilowitz LLP, focuses her practice on estate planning and estate taxation, probate, and litigation regarding
trusts and estates matters. She is a former president of the Rockland County Bar Association and serves as the Association’s Surrogate’s Court and
Estate Planning Committee chair. She is past president of the Estate Planning Council of Rockland County, Inc. and serves on its Board of Directors.
A version of this review was originally published in the June 2016 Rockland County Bar Association newsletter, Newsbrief.
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Role of Emails in CPLR 3211(a)(1) Motions

By Bruce H. Lederman

At a time in history where substantial aspects of any
dispute are evidenced by email exchanges, the question of
whether emails are “documentary evidence” for purposes
of a CPLR 3211(a)(1) motions takes on ever increasing
importance. The Court of Appeals has never directly an-
swered the question of whether emails can be considered
documentary evidence under CPLR 3211(a)(1). The Appel-
late Division in both the First and Second Departments
have in a number of cases permitted dismissal of cases
pursuant to blanket prohibition on the use of emails. The
First Department has recently stated, very clearly, that
there is no blanket prohibition on the use of emails in
proper cases. On the other hand, the Second Department,
while allowing dismissal of complaints based upon emails
in a few cases, has repeatedly used language suggesting
that emails may not be documentary evidence for pur-
poses of CPLR 3211(a)(1) motions. The Third and Fourth
Departments have not issued guidance on the issue of us-
ing emails on 3211(a)(1) motions.

This article will explore the history of CPLR 3211(a)(1)
motions as well as highlighting recent discussions by the
Appellate Division on the use of emails for purposes of
CPLR 3211(a)(1) motions. Finally, this article will offer some
insights into strategic issues surrounding the decision to
make pre-answer motions to dismiss.

The Statutory Text and Its History
CPLR 3211 provides in pertinent part:

(a) Motion to dismiss cause of action. A
party may move for judgment dismiss-
ing one or more causes of action asserted
against him on the ground that:

1. a defense is founded upon documen-
tary evidence; or

2. the court has not jurisdiction of the
subject matter of the cause of action; or

3. the party asserting the cause of ac-
tion has not legal capacity to sue; or

4. there is another action pending be-
tween the same parties for the same
cause of action in a court of any state
or the United States; the court need
not dismiss upon this ground but may
make such order as justice requires; or

5. the cause of action may not be
maintained because of arbitration and
award, collateral estoppel, discharge in
bankruptcy, infancy or other disability
of the moving party, payment, release,

res judicata, statute of limitations, or
statute of frauds; or

6. with respect to a counterclaim, it
may not properly be interposed in the
action; or

7. the pleading fails to state a cause of
action; or

8. the court has not jurisdiction of the
person of the defendant; or

9. the court has not jurisdiction in an
action where service was made under
section 314 or 315; or

10. the court should not proceed in the
absence of a person who should be a

party.

11. the party is immune from liability
pursuant to section seven hundred
twenty-a of the not-for-profit corpora-
tion law [...]

(b) Motion to dismiss defense. A
party may move for judgment dis-
missing one or more defenses, on
the ground that a defense is not
stated or has no merit.

(c) Evidence permitted; immediate
trial; motion treated as one for sum-
mary judgment. Upon the hearing
of a motion made under subdivision
(a) or (b), either party may submit
any evidence that could properly
be considered on a motion for sum-
mary judgment. Whether or not is-
sue has been joined, the court, after
adequate notice to the parties, may
treat the motion as a motion for
summary judgment. The court may,
when appropriate for the expedi-
tious disposition of the controversy,
order immediate trial of the issues
raised on the motion.

Bruce H. LEDERMAN is head of the litigation department at D'Agostino,
Levine, Landesman & Lederman, LLP. Mr. Lederman regularly litigates

a wide variety of cases in the New York State Courts, with an empha-
sis on real estate-related cases. CHRISTOPHER M. TARNOK and ERic R.
GARCIA assisted in the preparation of this article. This article originally
appeared in the spring 2017 issue of NY Litigator, a publication of
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The most cited Court of Appeals decision on the stan-
dards for determining a motion to dismiss under CPLR
3211(a)(1) is likely Leon v. Martinez.! Westlaw reports over
14,000 citations to the case. Leon does not specifically
discuss emails and was decided before emails were so
widely used as they are now.

However, the following statement about the stan-
dards for CPRL 3211(a)(1) is often invoked by trial judges
and remains crucial to understanding the relevant issues:

Under CPLR 3211(a)(1), a dismissal is
warranted only if the documentary evi-
dence submitted conclusively establishes
a defense to the asserted claims as a mat-
ter of law.2

In 2010, in a case which also does not specifically
involve emails, the Appellate Division, Second Depart-
ment, provided an informative discussion of the history
of CPLR 3211(a)(1) as follows:

CPLR 3211, including subdivision (a)

(1), appears to have had its genesis in

the 1957 First Preliminary Report of the
Advisory Committee on Practice and
Procedure (1st Rep. Leg. Doc. [1957] No.
6[b] [hereinafter the Report]). Accord-
ing to that Report, the purpose of CPLR
3211(a)(5) was to cover the most common
affirmative defenses founded upon docu-
mentary evidence, specifically, estoppel,
arbitration and award, and discharge in
bankruptcy, whereas 3211(a)(1) was en-
acted to “cover all others that may arise,
as for example, a written modification

or any defense based on the terms of a
written contract”. To some extent, “docu-
mentary evidence” is a “fuzzy” term,
and what is documentary evidence for
one purpose, might not be documentary
evidence for another.

As Professor Siegel has noted in his Com-
mentary to CPLR 3211, there is “a paucity
of case law” as to what is considered
““‘documentary’ under [CPLR 3211(a)(1)].”
From the cases that exist, it is clear that
judicial records, as well as documents
reflecting out-of-court transactions such
as mortgages, deeds, contracts, and any
other papers, the contents of which are
“essentially undeniable,” would qualify
as “documentary evidence” in the proper
case.’?

In Fontanetta, relying primarily upon Professor Sie-
gel’s practice commentaries to the CPLR, the Appellate
Division, Second Department, stated that “’documen-

tary,” evidence must be unambiguous and of undisputed
authenticity.”*

Emails should be capable of easy authentication to
the extent they are electronically stored, and to the extent
the recipient can confirm or deny receipt, and dispute any
changes or alterations from the received email. If clients
are anticipating litigation, it may be worthwhile advising
them to send emails with “requests for delivery receipt”
confirmation if there is any thought that emails will be
used in litigation.

With this background, the following are recent discus-
sions by the Appellate Departments of the role of emails
in 3211(a)(1) motions.

Recent Appellate Division Decisions Confirming
That Emails Can Be Considered Documentary
Evidence

The First Department has recently specifically held
that emails may be considered documentary evidence,
although cases often find that emails in particular cases
do not meet the standards for establishing entitlement to
judgment as a matter of law.

In 2015, in the case Kolchins v. Evolution Markets, Inc.,®
the First Department stated:

Preliminarily, we reject Supreme Court’s
conclusion that correspondence such as
the emails here do not suffice as docu-
mentary evidence for purposes of CPLR
3211(a)(1). This Court has consistently
held otherwise. For example, in Schutty
v. Speiser Krause P.C., 86 A.D.3d 484,
484-485, 928 N.Y.5.2d 4 (1st Dept. 2011),
this Court found drafts of an agreement
and correspondence sufficient for pur-
poses of establishing a defense under the
statute. Similarly, in Langer v. Dadabhoy,
44 A.D.3d 425, 426, 843 N.Y.5.2d 262 (1st
Dept. 2007), lv. denied 10 N.Y.3d 712, 861
N.Y.S.2d 272, 891 N.E.2d 307 (2008), this
Court found “documentary evidence in
the form of emails” to be sufficient to
carry the day for a defendant on a CPLR
3211(a)(1) motion. Likewise, in WFB
Telecom. v. NYNEX Corp., 188 A.D.2d 257,
259, 590 N.Y.5.2d 460 (1st Dept. 1992), [v.
denied 81 N.Y.2d 709, 599 N.Y.S.2d 804,
616 N.E.2d 159 (1993), this Court granted
a CPLR 3211(a)(1) motion on the basis of
a letter from the plaintiff’s counsel that
contradicted the complaint. Therefore,
there is no blanket rule by which email
is to be excluded from consideration as
documentary evidence under the statute.

In 2016, the First Department again stated:
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Emails can suffice as documentary evi-
dence for purposes of CPLR 3211(a)(1);
however, the emails, factual affidavits,

and contract in this case do not consti-

tute documentary evidence within the

meaning of the statute.”

The law is less clear in the Second Department where
the Court, in Anderson v. Armentano,? recently stated:

To qualify as documentary evidence, the
evidence must be unambiguous and of
undisputed authenticity [...] [JJudicial
records, as well as documents reflecting
out-of-court transactions such as mort-
gages, deeds, contracts, and any other
papers, the contents of which are essen-
tially undeniable, would qualify as docu-
mentary evidence in the proper case [...]
Affidavits and letters were not the types
of documents contemplated by the Leg-
islature when it enacted this provision.’

The Second Department has made similar statements
in a number of other cases listed below, where the Sec-
ond Department concluded that a defendant’s proffering
of emails of similar correspondence (i.e., text messages)
was insufficient to qualify as documentary evidence for
purposes of a 3211(a)(1) motion to dismiss.

e In Eisner v. Cusumano Const., Inc., 10 the court stated
that the affidavits and text messages relied upon
by the Supreme Court in concluding that the plain-
tiff failed to comply with the alleged condition
precedent were not “essentially undeniable,” and
did not constitute documentary evidence.

* In JBGR, LLC v. Chicago Title Ins. Co.,'! the court
stated that the defendant proffered emails, cor-
respondence, and affidavits in support of its
contention that, pursuant to Section 5 of the title
insurance policy, the plaintiffs’ failure to provide
requested information regarding their claim termi-
nated its obligation to cover the defects in the title.
Therefore, the Court concluded that defendant
failed to present any documentary evidence estab-
lishing a defense to the complaint.

o In Attias v. Costiera,'? the Court stated that the af-
fidavits submitted by the defendants, their attor-
ney’s affirmation, and the correspondence that was
submitted in support of the defendants” motion
did not constitute documentary evidence within
the meaning of CPLR 3211(a)(1), and should not
have been relied upon by the Supreme Court in
directing the dismissal of the complaint pursuant
to CPLR 3211(a)(1).

o In Louzoun v. Kroll Moss and Kroll, LLP,'3 the court
stated that the plaintiff’s email did not conclusive-
ly contradict the allegation in the complaint.

e In Cives Corp. v. George A. Fuller Co., Inc.,'* the court
stated that the letters and emails did not constitute
“documentary evidence” under CPLR 3211(a)(1)
and, thus, should not have been considered by the
Supreme Court.

However, there does not appear to be a blanket rule
in the Second Department against the use of emails in
3211(a)(1) motions inasmuch as a dismissal of a case
based, in part, upon emails was just affirmed in 42nd
Avenue Commons, LLC v. Barracuda, LLC.'® In that case,
the Second Department affirmed a decision dismissing a
claim to purchase property based upon emails, as follows:

The defendant proffered sufficient docu-
mentary evidence that the defendant, as
seller, never executed the contract of sale
[...] The plaintiff’s evidence, submitted in
opposition, that emails were exchanged
between the parties” attorneys, which
emails purportedly reflected the par-
ties” agreement to the material terms of
the proposed contract for the sale of real
property, was insufficient to establish that
the statute of frauds was satisfied (see
General Obligations Law § 5-703[2] ).
“[A]n agent may only bind a party to a
real estate contract if authorized to do so
in writing. The unwritten apparent au-
thority of an agent is insufficient to satisfy
the statute of frauds” ... Here, even if it
were found that the defendant’s attorney
subscribed the subject emails, there was
no allegation in the complaint, and there
was no evidence, that the defendant’s at-
torney had been authorized in writing to
bind the defendant to the contract of sale
[...] Further, the emails exchanged by the
parties’ attorneys established that the parties
did not intend to be bound until the signing
of a formal contract of sale.'®

In Pinnacle Realty of New York, LLC v. 255 Butler, LLC,”
the Second Department reversed the denial of summary
judgment in a case for a brokerage commission, stating:

Here, the parties’ submissions, which
included printouts of emails and drafts of con-
tracts, established that the defendants and
the prospective purchaser did not come
to a meeting of the minds as to the essen-
tial terms.!8

In Leist v. Tugendhaft,' the Second Department af-
firmed dismissal of an action for specific performance
based upon consideration of an email which attached an
unsigned contract.

Assuming, arguendo, that an e-mail is
sufficient to comply with the statute of
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frauds with respect to contracts for the
conveyance of real property ..., the docu-
ment in issue here nevertheless is clearly
inadequate, since it was not subscribed,
even electronically, by the defendants
who are the parties to be charged, or by
anyone purporting to act in their behalf

The fact that the listing agent was identified
as the sender in the e-mail to which the at-
tachment was made does not satisfy the sub-
scription requirement. At best, the e-mail
was the equivalent of a cover letter to a
proposed contract, the signing of which
is insufficient to satisfy the subscription
requirement [...]%

Thus, while it seems that the Second Department

is more reluctant than the First Department to consider
emails as sufficient in many situations to justify dismissal
under CPLR 3211(a)(1), it does not appear that there is
any per se rule prohibiting use of emails in a proper case.

ternet service would have been able to
access defendant’s “Evaluation Matrix,”
which described the precise weight to

be accorded to the various qualifications
used in determining which service pro-
viders would be allowed to participate in
P3. Notably, this scoring matrix plainly
indicated that a potential service provid-
er’s willingness to offset the employer’s
administrative fee accounted for 50% of
the provider’s overall score. Such proof,
coupled with the additional materials
tendered by defendant, including a tran-
script of a webinar conducted in Decem-
ber 2011,2 more than supports Supreme
Court’s finding that defendant “exten-
sively and conspicuously” disclosed the
payment structure of P3 to its clients,
thereby refuting any assertion that defen-
dant engaged in deceptive practices.??

While this case may not directly address emails, the

“An alternative procedural mechanism is to simultaneously answer the
complaint and then move for summary judgment under CPLR 3212.”

In the Third Department, there appear to be fewer
cases addressing the issue. In one case of note,?! the Third
Department affirmed the dismissal of a complaint, rely-

ing upon affidavits which provided links to websites
establishing the disclosure, which was allegedly not
provided:

We reach a similar conclusion with re-
spect to Supreme Court’s alternative
ground for dismissal. Dismissal of a com-
plaint under CPLR 3211(a)(1) is appropri-
ate “where the documentary evidence
utterly refutes [the] plaintiff’s factual
allegations, conclusively establishing a
defense as a matter of law.” Although
plaintiff alleged that defendant failed to
conspicuously disclose that any service
provider participating in P3 had to pay
certain administration fees in order to
be designated as a “preferred” provider,
such allegation is plainly refuted by the
documentary evidence contained in

the record, including the very materials
tendered by plaintiff. Without belabor-
ing the point, the record reflects that by
reviewing the contents of defendant’s
website and following the hyperlinks
contained therein [...] anyone with In-

court’s willingness to consider websites for purposes of
CPLR 3211(a)(1) motions may signal a willingness to con-
sider emails in appropriate circumstances.

In Ganje v. Yusuf,” the Third Department held:

A motion to dismiss pursuant to CPLR
3211(a)(1) is properly granted where the
documentary evidence utterly refutes
plaintiff’s factual allegations, conclu-
sively establishing a defense as a matter
of law. Materials that clearly qualify as
documentary evidence include docu-
ments reflecting out-of-court transactions
such as mortgages, deeds, contracts, and
any other papers, the contents of which
are essentially undeniable. To that end,
an attorney’s affidavit may serve as a ve-
hicle for the submission of documentary
evidence.?*

Research has not revealed any on-point authority in
the Fourth Department.

The foregoing cases illustrate that situations in which
emails may be particularly useful in obtaining dismissals
pursuant to CPLR 3211(a)(1) may involve cases question-
ing whether contracts actually exist or not, including bro-
kerage cases and specific performance cases.
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Practice Pointers and Conclusions

CPLR 3211(a)(1) motions provide a mechanism to
have the Court address the merits of certain defenses at
the very outset of a case, before any discovery. For that
reason, it is sometimes desirable to test the sufficiency of
a complaint at the outset of a case and sometimes emails
will be particularly useful in establishing a defense.

An alternative procedural mechanism is to simulta-
neously answer the complaint and then move for sum-
mary judgment under CPLR 3212. On such a motion,
there should not be any real problem submitting emails
along with an affidavit properly authenticating them.
However, some judges apply an unwritten rule only
allowing a single summary judgment motion. If a case
is before a judge applying such a single summary judg-
ment rule, one risks a situation that the motion is denied
because of need for discovery and the judge will later
not allow another summary judgment motion after the
conclusion of discovery.

A useful practice pointer is to make motions to
dismiss, which involve emails under CPLR 3211(a)(1)
and alternatively under CPLR 3211(a)(7). The latter is
a motion to dismiss for failure to state a cause of action
(sometimes historically called a demurrer).

CPLR 3211(c) provides:

Upon the hearing of a motion made un-
der subdivision (a) or (b), either party
may submit any evidence that could
properly be considered on a motion for
summary judgment. Whether or not
issue has been joined, the court, after
adequate notice to the parties, may treat
the motion as a motion for summary
judgment. The court may, when appro-
priate for the expeditious disposition of
the controversy, order immediate trial of
the issues raised on the motion.

Since emails could unquestionably be considered
as evidence on a summary judgment motion, arguably,
the emails could be considered as part of a CPLR 3211(a)
(7) motion. If any issue is raised by either an adversary
or the court as to the propriety of considering emails in
such circumstances, a request can and perhaps should
be made for the court to treat the motion as one for sum-
mary judgment.

For the reasons set forth above, it seems clear that
there is no blanket prohibition on use of emails in CPLR
3211(a)(1) motions. However, the Second Department
has recently held that emails are not sufficient docu-
mentary evidence justifying dismissal of a complaint, in
contrast to the First Department. The Third and Fourth

Departments have not materially weighed in on this is-
sue. Given somewhat of a split in authority (if not gener-
al approach) between the First and Second Departments,
it would be useful if, in an appropriate case, the Court of
Appeals directly addressed the issue.

Given the large number of controversies today where
emails document what was transpiring in “real time,” it
is worthwhile understanding how and when emails can
be used in connection with motions to dismiss.
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Court-Related Mediation—Early and Flexible Leads

to Success
By Jennifer Shack

“Mediation would be a waste of time. This case will
never settle.” “It’s too soon to mediate. We need more
information.” These, or similar statements, are common
in courtrooms around the country. On the surface, it may
seem that the lawyers making those claims would know
best. Sometimes they do. But, it is also clear from re-
search that lawyers may do well to become more flexible
in determining whether and when to mediate. Perhaps
most of all, lawyers should become proactive in deciding
early what is best for each particular case.

Studies of court-connected mediation programs
have found that those cases ordered to mediation may
be as likely to settle as those in which the parties request
mediation, indicating that even when lawyers and their
clients are disinclined to mediate, mediation can result
in settlement as often as when they agree that mediation
would be helpful. Other studies that looked at the effect
of timing of mediation have found that early media-
tion is more likely to result in settlement, and may well
reduce litigation costs. The additional benefits of mediat-
ing early, according to those who regularly implement
early dispute resolution, are reduced exposure, greater
control over the dispute and better relationships with
their counterpart.

The Effect of Mandating Mediation

Most experienced mediators have stories of success-
ful mediations in which the attorneys told them at the
outset that there was no way the case was going to settle,
that mediation would be a waste of time. These sto-
ries, and related research, indicate that lawyers are not
always correct in their assessments of the amenability of
a case to mediation. While it might make sense that par-
ties are less motivated to settle if they are being ordered
to mediate, research has not borne this out. A review of
studies comparing the probability of settlement found
that, at least in programs in which some cases were
ordered into mediation, there was no difference in settle-
ment rates between those cases ordered to mediation
and those programs in which mediation was requested.!
A study of civil case programs in Ohio likewise found
that cases ordered to mediation by the judge were no
less likely to settle in mediation than those in which the
parties requested it.2 A study of five pilot programs in
California noted that mandatory programs had lower
settlement rates than voluntary ones, but that those
differences faded when the procedure for mandatory
referral was by order of the judge rather than automatic
for all cases.?

The similar settlement rates between mandated and
voluntary mediation may be due to parties being moti-

vated to settle because they believe the judge wants them
to. It is also possible that the ordered parties are already
motivated to settle. It also may be that the order to medi-
ate reduced or eliminated the lawyers’ fears of looking
weak if they suggested mediation. Or it may be some
combination of these.

In addition, mandating mediation does not appear to
have an effect on the parties’ perception of the mediation.
In Ohio, parties who were randomly assigned to media-
tion or ordered in by the judge were as likely to view the
process as fair as those who requested mediation on their
own.* This supports the findings of two previous studies,
which found that whether the parties requested media-
tion or not did not have an effect on the parties’ percep-
tions of the mediation as fair.

The lesson from these studies appears to be that
judges should not be shy about ordering cases to media-
tion if they think it appropriate. Ordering mediation
can provide attorneys who are open to mediation, but
cautious about tipping their hand, the “cover” they need
to get the case to mediation and, hopefully, find resolu-
tion. An additional lesson from the study is that lawyers
should remain open to giving mediation a real try when
the judge orders their cases to mediation by preparing
thoroughly and being a willing and active participants in
the process.

Timing of Mediation

Although mediation is commonly used to resolve
civil disputes, the tendency is to use it during the later
stages of litigation. Fear of being seen as weak, concern
about negotiating without having conducted considerable
discovery and, perhaps, just general inertia keep counsel
from adopting early mediation. Despite this reluctance to
mediate early, research shows that doing so enhances the
desired benefits of mediation.

Three empirical studies have all found that mediating
early is more likely to result in settlement than waiting
to mediate later in the litigation process. Conversely, no
study has found settlement to be more likely if media-
tion occurs late in the case. A study of civil cases in Ohio
found that cases that were mediated within six months of
filing were more likely to settle, and that those cases that
were mediated more than a year after filing were less like-
ly to settle than those mediated between six months and
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a year after filing.® Another study of an early mediation
pilot program in California found that those cases that
went through the pilot program were 30% more likely to
settle than those cases that participated in mediation later
in the litigation process.”

The third study, which looked at cases in Slovenia,
found that cases mediated before the first court hearing
were 170% more likely to settle before that hearing than
similarly situated cases that did not mediate, while those
that were mediated more than 500 days after filing were
only 70% more likely to settle. The trend toward lesser
likelihood of settlement through mediation continued
as the case progressed. Those cases that waited to medi-
ate 800 days or more from filing were less likely to settle
than those that did not mediate.® These results indicate
that mediation may have its greatest impact on settle-
ment prior to going to court. Mediation may also save
on litigation costs. In the California study, lawyers who
mediated early estimated greater savings than those who
mediated at the usual time in the case.’

The effect of general timing of mediation on the
probability of settlement is most likely related to the
progress of the case. That is, it is not the elapse of time
that correlates with whether the case settles or not, but
what occurs in that time period. For example, when at-
torneys do not have critical information, settlement is less
likely, so mediation before any discovery has been done
could well be premature and unsuccessful. Additionally,
studies suggest that when dispositive motions are pend-
ing, attorneys are less likely to settle. In a study of 152
civil cases filed in Georgia, 81% settled if the mediation
occurred after the motion was decided, while only 19%
settled when the motion was still pending.!” Data from a
second study, of civil cases under $25,000, also suggests
that it makes sense to wait for a pending motion to be
decided.! On the other hand, it is clear that waiting to
mediate until all discovery is completed is not helpful to
settlement and likely adds to the overall litigation costs.

Planned Early Dispute Resolution

The positive impacts of early mediation can be en-
hanced through planned early dispute resolution (PEDR).
Generally used by in-house counsel, but worth consider-
ing more broadly, PEDR treats disputes systematically
at the early stages, rather than depending on an ad hoc
approach. While PEDR as used in-house is not confined
to mediation, it commonly relies on it as an essential
component. The corporations that have developed PEDR
programs report savings in litigation costs and manage-
ment time, as well as greater control over the dispute
and its outcome, and better relationships with the other
disputant.'?

Whether part of a planned program or decided upon
ad hoc, early mediation requires early case assessment.
In interviews with researchers John Lande and Peter W.
Benner, in-house counsel for corporations that instituted

early dispute resolution programs said early case assess-
ment was essential to the success of their programs.'®

It leads to better understanding of parties’ needs and
options, which, in turn, increases the probability of early
settlement. Early case assessment is also used for indi-
vidual cases even when PEDR is not in place. This allows
counsel to approach conflict proactively, rather than reac-
tively, and ensures that disputes are handled according to
the company’s business goals.!4

Mediating early has benefits that lawyers should
consider at the outset of each case, whether as part of an
overall PEDR program or as part of an individualized
case assessment. A proactive approach to mediation may
not only enhance the possibility of settlement and save in
litigation costs, but can also increase the lawyer’s control
over the case.

Conclusion

Lawyers who consistently object to orders to medi-
ate and wait to mediate until discovery is substantially
completed may be doing a disservice to their clients.
Settlement in the end appears to be dependent upon the
individual parties and their counsel, and not on whether
parties are required to mediate. Parties also do not appear
to view mediation differently if they have been ordered to
participate. Whether mandated or not, they believed the
process was fair. Thus, by participating fully in media-
tion, lawyers provide their clients with a fair process that
may well lead to earlier settlement and lower costs. This
is particularly true when mediation is conducted early
in the case. Settlement is more likely, litigation costs may
be saved and litigators maintain more control over the
dispute when mediation happens early. Adopting a sys-
tematic approach to early dispute resolution can enhance
these effects. Though there are reasons not to mediate a
case early, waiting to mediate should not be the default
option.
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