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Elissa D. Hecker practices in the 
fi elds of copyright, trademark and busi-
ness law. Her clients encompass a large 
spectrum of the entertainment and cor-
porate worlds. In addition to her private 
practice, Elissa is also a Past Chair of the 
EASL Section, Co-Chair and creator of 
EASL’s Pro Bono Committee, Editor of 
the EASL Blog, Editor of Entertainment 
Litigation, Counseling Content Provid-
ers in the Digital Age, and In the Arena, 
a member of the Board of Editors for the 
NYSBA Bar Journal, Chair of the Board of 
Directors for Dance/NYC, a Trustee and 
member of the Copyright Society of the 

U.S.A (CSUSA), former Co-Chair of CSUSA’s National 
Chapter Coordinators, and Assistant Editor and member 
of the Board of Editors for the Journal of the CSUSA. 
Elissa is a repeat Super Lawyer, Top 25 Westchester 
Lawyers, and recipient of the CSUSA’s inaugural Excel-
lent Service Award. She can be reached at (914) 478-0457, 
via email at eheckeresq@eheckeresq.com or through her 
website at www.eheckeresq.com.

Film Committee that is 
similar to the inaugural 
one at last year’s An-
nual Meeting (the tran-
script of that meeting is 
provided herein). Fur-
ther, EASL, through its 
Legislation Committee, 
continues to promote 
and advocate for our 
members with regard 
to possible changes in 
laws and other govern-
mental policies.

As I meet more attorneys who practice law, no matter 
the size of the fi rm or the area of focus, I am often inspired 
by the consistent level of awareness, interest and empathy 
that most of them demonstrate to their colleagues in dif-
ferent disciplines, and the way they remain interested in 
areas of law unfamiliar to them, such as ours, with open-
ness and curiosity. Now that I am solidly in the mature 
part of my life and profession, I also really enjoy meet-
ing with the “just minted” lawyers, and am constantly 
impressed by their focus and determination to succeed 
in a diffi cult fi eld. My hope is that the EASL Section will 
continue to develop new ways for all attorneys to develop 
their professional skills and knowledge by providing sup-
port and a community in which to prosper.

Diane Krausz

EASL continues onward, or at least tries to, in the 
brave new world…the energy as a group comes from 
our diverse and terrifi c members, who regularly band 
together to ensure that the programs and advocacy efforts 
remain at their optimum, while still working each day on 
and in our different practice fi elds.

The Fine Arts and International Committees continue 
with their strong member outreach, with the Fine Arts 
Committee’s Co-Chairs Judith Prowda, Carol Steinberg 
and Elizabeth Conroy presenting several excellent Brown 
Bag lunch presentations (see the Pro Bono Update), as well 
as contributing to one half of the programming for the an-
nual Introduction to Entertainment Law program that was 
held on June 13th. The balance of programming that day 
focused on Visual Rights. Special thanks are due to the 
aforesaid Fine Arts Co-Chairs, as well as Laura Godorecci, 
for their invaluable assistance in organizing this event.

Our May 23rd Spring event was also excellent; much 
credit and gratitude goes to MaryAnn Zimmer, who 
chaired the event. There were three separate seminars: (1) 
Our usual “Litigation Update” by Stan Soocher, (2) a talk 
by Ezra Doner about “Film Revenue and Security Interests: 
A Case Study,” as well as (3) Barry Werbin’s observations 
about the “Impact of the Supreme Court’s Extension of 
Copyright Protection to Cheerleader Uniform Applied 
Designs.”

As we head toward the end of 2017, we hope to include 
a variety of non-CLE meetings from other committees, as 
well as another roundtable program from the Television and 

Remarks from the Chair

I am so pleased to offer a huge issue 
for your beach and travel reading plea-
sure.  Included in this issue are articles 
from all EASL Section areas, as well as 
the Memorandum in Support of Continued 
Funding in the Arts that was sent on the 
Section’s behalf to the Congressional New 
York Senators and Representatives regard-
ing the National Endowments of the Arts 
and Humanities and the Corporation for 
Public Broadcasting. In addition, the Tran-
script from the Annual Meeting in January 
is published in full, along with citations to 
the cases referred to during the panels and 
which appeared in the CLE materials.

I look forward to hearing comments and to receiving 
submissions from you. Have a wonderful summer.

Editor’s Note

The next EASL Journal deadline
is Friday, September 1, 2017
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Your commitment as members has made NYSBA the largest voluntary state 
bar association in the country. You keep us vibrant and help make us a strong, 
effective voice for the profession.

As a New York State Bar Association member you recognize 
the value and relevance of NYSBA membership. 

For that, we say thank you.

Sharon Stern Gerstman   Pamela McDevitt
President     Executive Director

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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publishing and related industries. It is the Section’s 
mission to actively represent its members’ best interests 
as well as “do the public good” by educating the public 
on critical issues of the day and providing our specialized 
knowledge and expertise to promote an intelligent and 
informed debate among our fellow citizens.

The Section strongly believes that the publicly funded 
initiatives and organizations that comprise signifi cant 
components of these industries play an important role 
in (a) creating arts related projects—“content”—which 
can be seen, heard, and read the world over, (b) creating 
tax-paying jobs within the State of New York for resi-
dents, both lawyers and non-lawyers and (c) advancing 
the great diversity of American culture domestically and 
abroad. The Fiscal Year 2018 federal budget threatens to 
eliminate or signifi cantly curtail advancement and dis-
semination of arts and sciences nationwide with substan-
tial negative effect on the economy and culture of New 
York State. If adopted, this proposed budget eliminates 
an essential source of funding to nonprofi t organizations 
in industries that already disproportionately rely on pro 
bono and reduced-rate legal services, further straining 
our profession’s ability to meet the urgent demands of 
under-funded clients.

Although the budgets of the National Foundation and 
CPB are negligible as a percentage of the overall federal 
budget, these federal funds play a vital role in leveraging 
state, local and private sources of funding. Therefore, the 
Section respectfully urges Congress to categorically reject 
the proposed elimination of federal funds for the National 
Foundation and the CPB and keep the funding at the 
same level as the current fi scal year.

The NEA and the NEH
The National Foundation on the Arts and the Hu-

manities Act of 1965 (“the Act”) established the National 
Foundation to promote a broadly conceived policy of 
public support for the arts and humanities throughout 
the United States.1 The NEA provides fi nancial grants to 
individuals, nonprofi t groups, and the states to support 
engagement in the creative and performing arts, while the 
NEH provides grants to support academic and scholarly 
humanistic teaching, learning, and research.

Memorandum in Support of Continued Federal Funding for the Arts
Entertainment, Arts and Sports Law Section

EASL #1          May 4, 2017

The Entertainment, Arts and Sports Law Section 
Opposes the Fiscal Year 2018 Federal Budget Proposed 
by the President of the United States on March 16, 
2017, to the Extent That It Would Eliminate Funding 
for the National Endowment for the Arts, the National 
Endowment for the Humanities and the Corporation 
for Public Broadcasting.

The arts and sciences, essential to the prosperity of the state 
and to the ornament and happiness of human life, have a pri-
mary claim to the encouragement of every lover of his country 
and mankind.

~ George Washington

Introduction
The Entertainment, Arts and Sports Law Section (“Sec-

tion”) of the New York State Bar Association (“NYSBA”) 
opposes the proposed Fiscal Year 2018 federal budget (i.e., 
“America First—A Budget Blueprint to Make America 
Great Again”), submitted to Congress by the President on 
March 16, 2017, to the extent that it proposes eliminating 
all federal funds for the National Endowment for the Arts 
(“NEA”) and the National Endowment for the Humani-
ties (“NEH”) (collectively the National Foundation on the 
Arts and the Humanities, “National Foundation”), and the 
Corporation for Public Broadcasting (“CPB”). The Section 
comprises more than 1,500 practicing lawyers who volun-
tarily joined the NYSBA and this Section.

“Although the budgets of the National 
Foundation and CPB are negligible as a 
percentage of the overall federal budget, 
these federal funds play a vital role in 
leveraging state, local and private sources 
of funding.”

Our members represent individuals and businesses 
engaged in some segment of the entertainment, arts and 
sports industries within the Empire State. The Section 
provides a forum for education, interaction and develop-
ment of best practices for lawyers who work in the televi-
sion, motion picture, music, theater, visual arts, sports, 
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humanities in the United States; instead, the Act was to 
serve as a catalyst that “stimulate[s] private philanthropy 
for cultural endeavors and State activities to benefi t the 
arts.” Congress noted that private fi nancial support in the 
arts and humanities was “lagging,” as the number of en-
dowment and foundation gifts to arts and cultural institu-
tions had been dropping. In order to encourage increased 
donations, Congress authorized the proposed agencies 
to match funds donated from private sources. Congress 
hoped that supporting the arts and humanities at the local 
level would permit a greater number of citizens to enjoy 
and appreciate the arts beyond those that resided in and 
around the nation’s cultural centers. 

While Congressional appropriations are the primary 
source of funding for both agencies, the NEA and NEH 
also accept tax-deductible donations including gifts of 
stock and other property. However, pursuant to ethics re-
strictions, these agencies may only accept donations from 
organizations that are eligible for an endowment grant, 
and thus any one donor could contribute “only if that 
organization confi rms in writing that it has not received a 
grant in the past three years and does not intend to apply 
for a grant for the next three years.” For Fiscal Year 2016, 
Congress appropriated $148 million (0.003 percent of the 
federal budget) to the NEA and the same amount to the 
NEH.

The CPB

The CPB was established by the Public Broadcasting 
Act of 1967, also signed into law by President Lyndon 
B. Johnson, in order to increase funding for public radio 
and television broadcasts. President Johnson noted at the 
signing of the Public Broadcasting Act that the country 
“wants more than just material wealth” and citizens 
“want most of all to enrich man’s spirit.” The CPB formed 
Public Broadcasting Service (PBS) in 1969 and National 
Public Radio (NPR) in 1970. The CPB aims to provide pro-
grams and services that “inform, educate, enlighten, and 
enrich the public and help inform civil discourse essential 
to American society.”3

For many of our citizens, the fi rst steps on the road to 
knowledge were provided by CPB aired television shows, 
such as Thomas the Tank Engine, Sesame Street, Barney and 
Friends, Mr. Rogers’ Neighborhood, The Electric Company and 
Reading Rainbow. Eliminating those kinds of programs will 
likely reduce literacy, civic awareness, access to justice and 
could adversely affect the national security.

In fi scal year 2016, the annual budget for the CPB was 
$445 million, sourced nearly entirely from Congressional 
appropriations plus interest. Excluding administrative 
and other expenses, CPB’s budget is allocated directly to 
grants for local public television stations, including sup-
port for PBS and NPR.

Upon release of the Fiscal Year 2018 budget proposal, 
the President and CEO of CPB released a statement 

At the height of the Cold War, during February and 
March of 1965, and in contemplation of the benefi ts of 
allocating federal funds for such a foundation, Senate and 
House committees held hearings on the merits of the arts 
and humanities for the nation. Bills proposing the forma-
tion of the National Foundation were introduced in the 
House of Representatives and the Senate on March 10, 
1965, and by September of 1965, a bill passed both cham-
bers of Congress, which President Lyndon B. Johnson 
then signed into law.

Legislative history for the Act is robust. Congress 
heard over 50 witnesses during seven days of hearings 
discussing the proposed National Foundation. Three 
themes recur throughout deliberations of the Act: (1) 
the self-evident need to support the arts and humanities 
fi nancially; (2) that such support is in the national inter-
est; and, (3) that the federal government should accept the 
role and responsibility of providing this support.

“While congressional appropriations are 
the primary source of funding for both 
agencies, the NEA and NEH also accept 
tax-deductible donations including gifts of 
stock and other property.”

One of the speakers, then President of Brown Uni-
versity Barnaby C. Keeney, a historian, a World War II 
veteran and the Chairman of the Commission on the Hu-
manities at the American Academy of Arts and Sciences, 
the oldest learned society in the United States, stated: 

Only through the best ideas and the best 
teaching can we cope with the problems 
that surround us and the opportuni-
ties that lie beyond these problems. Our 
fulfi llment as a Nation depends on the 
development of our minds; and our rela-
tions to one another depend upon our 
understanding of one another and of our 
society. The humanities and arts, there-
fore, are at the center of our lives and are 
of prime importance to the Nation and 
to ourselves. Very simply stated, it is in the 
national interest that the humanities and arts 
develop exceedingly well (emphasis added).

Members of Congress emphasized that the arts and 
humanities benefi t the nation by facilitating understand-
ing of other peoples and cultures and by cultivating a 
positive image of the United States throughout the world. 
Senator Edward Kennedy said that the arts and humani-
ties “provide a vehicle for understanding and respect 
between men of all races and cultures.”2 

Congress did not intend the National Foundation 
to serve as the only or primary supporter of arts and 
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including expression and critical thinking. In short, many 
children in the United States and throughout the world 
benefi ted from programming made possible by the NEA 
and the NEH. To deny future generations the same op-
portunity is unconscionable.

“The range of the worthy projects funded 
by these federal agencies currently 
threatened with extinction is wide and 
diverse.”

While the legislative history reveals that Congress 
generally agreed on the importance and the need for 
fi nancial support of the arts and humanities, the hearings 
also addressed the federal government’s role and respon-
sibility in these areas. Congress concluded that the federal 
government’s funding of the arts and humanities would 
set a national tone of interest and thus generate more 
visibility for the arts and humanities across the country. 
Considering the current overall $3.9 trillion federal bud-
get, the National Foundation and CPB provide the basic 
fundamentals of an enlightened democracy at a combined 
annual cost of $2.29 per American. Cutting these agencies, 
while only a tiny fraction of the federal budget, would 
have a grossly disproportionate adverse impact on the 
cultural prosperity of the nation. 

Organizations funded by the National Foundation 
and the CPB consistently create multitudes of jobs, and 
are consistently in need of lawyers to facilitate transac-
tions, oversee board governance, and advise on myriad 
issues, including business transactions, real estate, em-
ployment, and fi nancial matters. In addition, much of the 
work that lawyers in our Section do involves protecting 
and exploiting copyrighted works. Copyright intensive 
industries accounted for nearly 5.6 million jobs in 2014. In 
the same year, intellectual property related revenue in the 
U.S. was nearly $138 billion. 

The range of the worthy projects funded by these fed-
eral agencies currently threatened with extinction is wide 
and diverse. While some of these have availed themselves 
of legal counsel purely in a transactional capacity, others 
have used funds from the NEA to conduct legal feasibility 
studies of their archival and multi-media Internet-based 
technology projects,4 and some have gone so far as to 
offer legal counsel and necessary research tools to arts-re-
lated organizations to be able to preserve their intellectual 
and tangible properties.

Many cultural institutions, some based in New York, 
which are now part of “Main Street” America, owe their 
very existence to these federally funded grants; among 
them are the Martha Graham Dance Company, the Ameri-
can Ballet Theater, the American Choral Foundation, Chil-
dren’s Television Workshop and its principal television 
program Sesame Street. Each has infl uence throughout our 

strongly opposing the cuts, stating that the CPB offers 
an “essential national service” in delivering fact-based, 
objective journalism nationwide, with tangible benefi ts in-
cluding “increasing school readiness for kids 2-8, support 
for teachers and homeschoolers, lifelong learning, public 
safety communications and civil discourse.” 

This Section consistently supports civic engagement 
and education regarding our responsibilities in a repre-
sentative democracy. These objectives are met by CPB 
funded programs, such as the acclaimed Fred Friendly 
Seminars on social and public policy (produced in New 
York City), which included the landmark series on The 
Constitution: That Delicate Balance. Such programming, 
unavailable elsewhere, promotes civic engagement, civic 
responsibility, and civic literacy. In a statement made on 
March 28, 2017 before the House Appropriations Commit-
tee, Patricia de Stacy Harrison, President and CEO of the 
CPB, informed the committee that:

Education is the heart of our mission. 
Public media reaches 68 percent of all 
children age two to eight, providing 
educational content and services that are 
proven to prepare them for school, espe-
cially those low-income and underserved 
children who do not attend or cannot 
afford pre-school. An excellent example 
of how public media brings together 
high-quality educational content with 
on-the-ground work in local communi-
ties is CPB’s work with the Department 
of Education’s Ready To Learn program. 
More than 25 years ago, Congress recog-
nized the reach and potential of public 
media to help disadvantaged children be-
come better prepared to enter school. In 
2015, Congress reaffi rmed its support of 
Ready To Learn, furthering public media 
stations’ and producers’ work in coordi-
nating and connecting STEM and literacy 
learning experiences for children across 
multiple platforms and outlets.

The Need for Continued Federal Funding of the 
NEA, the NEH and the CPB

When passing the enabling legislation creating the 
National Foundation, members of Congress and stake-
holders discussed the role of arts and humanities in pro-
moting education and ensuring employment—two areas 
of particular relevance today. Several witnesses, including 
the then-U.S. Commissioner of Education, mentioned 
the arts and humanities as necessary components of a 
well-rounded education program from grade school to 
university. Similarly, others considered how the arts and 
humanities provide opportunities for employment and 
encourage people to realize their potential in their chosen 
fi elds by allowing them to acquire and develop key skills, 
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contains the Stolen Art Alert, which has enabled the recov-
ery of scores of stolen art works. Development of a digital 
version will enable the journal to reach a larger audience.

Conclusion
According to the economic data that tracks arts and 

cultural jobs per state, the arts and cultural sector con-
tributed $729.6 billion or 4.2 percent to the U.S. economy 
in 2014. Once we add the entertainment industries to this 
equation, New York State’s keen interest in supporting 
the arts and humanities comes into great contrast with the 
proposal to gut the federal funding for the NEA, the NEH 
and the CPB. In the last two decades, the contribution of 
arts and culture to the nation’s gross domestic product 
grew by 35.1 percent. New York State has almost half a 
million arts-related workers, their compensation totaling 
over $45 billion.5 This sector is rigorously aided by the 
members of our legal community. This symbiotic relation-
ship is but one of the reasons why this Section strongly 
supports continued federal funding the NEA, the NEH 
and the CPB. We have all been touched and enriched by 
the product of these entities.

Providing seed money for developing sophisticated 
arts endeavors is important to our culture and our heri-
tage. For America to continue to be, as President Lincoln 
said, “the last best hope for mankind,” we need to keep 
doing all the things we do well, including creating art and 
culture that is well received the world over. The modest 
funding (in the context of the entire budget of the U.S. 
government) that these three entities receive must not 
be erased, but should be embraced, allowing American 
culture to continue to fl ourish for all of its citizens. 

On behalf of the 1,500 members of the Entertainment, 
Arts and Sports Law Section of the New York State Bar 
Association, we endorse the continued support of the 
arts, we oppose the budget recommendations made in 
“America First—A Budget Blueprint to Make America 
Great Again,” and urge Congress not to cut federal fund-
ing for the NEA, the NEH and the CPB. 

Chair of the Section Diane F. Krausz, Esq.

Endnotes
1. 20 U.S.C. § 951 (1965).

2. S.REP.NO.89-300 (1965).

3. CPB Goals and Objectives as adopted by the Board of Directors on 
February 4, 2016, http://www.cpb.org/aboutcpb/goals/
goalsandobjectives.

4. See for example, George Balanchine Foundation, Inc. project 
entitled “Media Text” created to enhance online history education 
in 2000-2001. Source: https://apps.nea.gov/grantsearch/
SearchResults.aspx.

5. Arts and Cultural Production Satellite Account (ACPSA), 2014; 
U.S. Bureau of Economic Analysis, available at https://www.arts.
gov/sites/all/modules/custom/nea_infographics/adp-13/.

nation and around the world, and each needs lawyers to 
guide it through the process of fulfi lling its mission. 

Some of our nation’s most prolifi c fi lm directors owe 
their careers to federal funding of the arts as well: Quen-
tin Tarantino (Reservoir Dogs, Pulp Fiction, The Hateful 
Eight, among others), Paul Thomas Anderson (Hard Eight, 
nominated for six Academy Awards), Wes Anderson 
(Bottle Rocket, The Grand Budapest Hotel (nominated for 
nine Academy Awards), Darren Aronofsky (Pi, The Wres-
tler, Black Swan, et al.). 

Blockbuster and small esoteric exhibitions such as 
The Open Road: Photography and the American Road Trip, 
Across Generations: Puerto Rican Identity and the Chang-
ing Self, Transatlantic Encounters: Latin American Artists in 
Paris between the Wars, 1918-39, Color as Field: American 
Painting, 1950-75, or the exhibitions dedicated to the work 
of African American artist Lorna Simpson, and Russian 
and Hungarian Jewish immigrants Man Ray and Harry 
Houdini, have benefi ted immeasurably from the modest 
support of the NEA funds.

Such prominent organizations as the Volunteer Law-
yers for the Arts (“VLA”) and the International Founda-
tion for Arts Research (“IFAR”), both based in New York, 
have been multiple-time recipients of NEA funding to 
further their missions. While the amounts of their annual 
grants range from $15,000 to $40,000, the reach of their 
work by far exceeds the funds received. One of VLA’s 
funded projects is called Artists Over Sixty. It provides “le-
gal services and education programs primarily for senior 
artists in need…through free legal clinics and in-house 
consultations, where artists receive advice on arts- and 
age-related legal issues from volunteer attorneys. Educa-
tion programs, including classes, workshops, and lec-
tures, [are] tailored to meet the individual needs of senior 
artists and the attorneys who serve them.”

”Providing seed money for developing 
sophisticated arts endeavors is important 
to our culture and our heritage. For 
America to continue to be, as President 
Lincoln said, ‘the last best hope for 
mankind,’ we need to keep doing all the 
things we do well, including creating 
art and culture that is well received the 
world over.”

IFAR publishes a critically acclaimed journal, which 
“discusses scholarly, legal, and ethical issues concerning 
the ownership, transfer, and authenticity of art objects.” 
Published quarterly since 1998, the journal covers a range 
of art world issues, such as attribution/authenticity; 
ownership; theft; provenance; and other legal, ethical, and 
scholarly matters concerning art objects. Each issue also 
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Upcoming Entertainment, Arts and Sports Law Section Event:

EASL’s Annual Music Business and Law Conference
Friday, November 17, 2017 | Live CLE Program | 6.0 MCLE Credits/7.0 CPE Credits
New York Law School | 185 West Broadway | New York City

This conference will once again feature a variety of speakers from law, fi nance, business and technology. Join us as we 
bring you up to date on the latest trends and look ahead to opportunities and challenges in the music industry.

Panel Highlights Include:
Bankruptcy and Copyrights | Global Database Efforts | Licensing Music for Broadway | It’s Still About the Money—
Royalty and Licensing Audits | Trends in Branding and Merchandising | Annual Review of Copyright Law and Liti-
gation | Music Publishing and Digital Media | Taking the Band on the Road—Tour Accounting | Music Business Ba-
sics—Publishing / Recording/Sampling | Ethics: Legal and Accounting

Luncheon Keynote Speaker: Willard Ahdritz, CEO of Kobalt:
Willard Ahdritz founded Kobalt in 2000 with a mission: Making the music industry more fair and rewarding for cre-
ators. He wanted to give artists, songwriters, musicians, labels and publishers the freedom and transparency they need-
ed to build their careers.

Registration Includes:
Full day continuing education program (this program is not transitional and therefore does not qualify for newly admit-
ted attorneys), continental breakfast, refreshments and luncheon.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Entertainment, Arts and Sports Law Section Blog

The Blog provides a Forum and News Source on Issues of Interest. The Blog acts as a new informational resource on 
topics of interest, including the latest Section programs and initiatives, as well as provides a forum for debate and dis-
cussion to anyone in the world with access to the Internet. It is available through the New York State Bar Association 
website at http://nysbar.com/blogs/EASL

To submit a Blog entry, email Elissa D. Hecker at eheckeresq@eheckeresq.com

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

EASL Member Community

What Are Member Communities?
The member communities are private, online professional networks, built on the concept of listserves that offer en-
hanced features such as collaboration tools and document libraries. They offer you a variety of tools to help you con-
nect, network and work collaboratively with fellow NYSBA members. 

To participate, each member has a profi le based on their basic membership information. You can enhance your profi le 
by adding your photo, professional affi liations, volunteer activities and other accomplishments. You have the option to 
pull information from your LinkedIn profi le, or even link to your personal blog or other social media feeds.

How Can I Use It?
Seamlessly integrated with nysba.org, no additional login or password is needed to enter a community. You just need to 
be a NYSBA member. 

Just like a listserv, members of a specifi c community can share information with one another using email. Documents 
are emailed among members using links as opposed to email attachments, as attachments can be problematic with 
spam fi lters or limits on fi le size. Members can receive community emails as the messages are posted, or in digest form. 
These resource libraries have no space limitations, accept all fi le types, and can be organized using folders. Any mem-
ber of a community can contribute to the library.

If you are a member of a NYSBA Section, Committee or Task Force, and working to develop a report, white paper, poli-
cy change or recommendation, an online community is the perfect forum for you and your colleagues. You have a dedi-
cated space designed to facilitate an effi cient and collaborative work effort, fi nd us at www.nysba.org/easlcommunity.

Upcoming Entertainment, Arts and Sports Law Section Event:

EASL’s Annual Music Business and Law Conference
Friday, November 17, 2017 | Live CLE Program | 6.0 MCLE Credits/7.0 CPE Credits
New York Law School | 185 West Broadway | New York City

This conference will once again feature a variety of speakers from law, fi nance, business and technology. Join us as we 
bring you up to date on the latest trends and look ahead to opportunities and challenges in the music industry.

Panel Highlights Include:
Bankruptcy and Copyrights | Global Database Efforts | Licensing Music for Broadway | It’s Still About the Money—
Royalty and Licensing Audits | Trends in Branding and Merchandising | Annual Review of Copyright Law and Liti-
gation | Music Publishing and Digital Media | Taking the Band on the Road—Tour Accounting | Music Business Ba-
sics—Publishing / Recording/Sampling | Ethics: Legal and Accounting

Luncheon Keynote Speaker: Willard Ahdritz, CEO of Kobalt:
Willard Ahdritz founded Kobalt in 2000 with a mission: Making the music industry more fair and rewarding for cre-
ators. He wanted to give artists, songwriters, musicians, labels and publishers the freedom and transparency they need-
ed to build their careers.

Registration Includes:
Full day continuing education program (this program is not transitional and therefore does not qualify for newly admit-
ted attorneys), continental breakfast, refreshments and luncheon.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Entertainment, Arts and Sports Law Section Blog

The Blog provides a Forum and News Source on Issues of Interest. The Blog acts as a new informational resource on
topics of interest, including the latest Section programs and initiatives, as well as provides a forum for debate and dis-
cussion to anyone in the world with access to the Internet. It is available through the New York State Bar Association
website at http://nysbar.com/blogs/EASL

To submit a Blog entry, email Elissa D. Hecker at eheckeresq@eheckeresq.com

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

EASL Member Community

What Are Member Communities?
The member communities are private, online professional networks, built on the concept of listserves that offer en-
hanced features such as collaboration tools and document libraries. They offer you a variety of tools to help you con-
nect, network and work collaboratively with fellow NYSBA members.

To participate, each member has a profi le based on their basic membership information. You can enhance your profi le
by adding your photo, professional affi liations, volunteer activities and other accomplishments. You have the option to
pull information from your LinkedIn profi le, or even link to your personal blog or other social media feeds.

How Can I Use It?
Seamlessly integrated with nysba.org, no additional login or password is needed to enter a community. You just need to 
be a NYSBA member. 

Just like a listserv, members of a specifi c community can share information with one another using email. Documents
are emailed among members using links as opposed to email attachments, as attachments can be problematic with 
spam fi lters or limits on fi le size. Members can receive community emails as the messages are posted, or in digest form.
These resource libraries have no space limitations, accept all fi le types, and can be organized using folders. Any mem-
ber of a community can contribute to the library.

If you are a member of a NYSBA Section, Committee or Task Force, and working to develop a report, white paper, poli-
cy change or recommendation, an online community is the perfect forum for you and your colleagues. You have a dedi-
cated space designed to facilitate an effi cient and collaborative work effort, fi nd us at www.nysba.org/easlcommunity.

WHAT’S HAPPENING AT EASL?
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Clinics
A very successful Pro Bono Clinic was held 

on Sunday March 5th, in conjunction with the IP 
Section, at Dance/NYC’s Annual Symposium, 
held at the Gibney Dance Center.

Thank you to the following volunteers who 
worked their pro bono magic:

 Cheryl L. Davis
 Gregory Desantis
 Carol S. Desmond
 Andrew Fraser
 Elissa D. Hecker
 Kathy Kim
 Anne LaBarbera
 Merlyne Jean-Louis
 Diane Krausz
 Amy A. Lehman
 Sonya Matejovic
 Kimberly M. Maynard
 Robert J. Reicher
 Ashley Tan
 Kamanta Kettle Villaman
 Adam Weissman

**************************************************************

Speakers Bureau
The Pro Bono Steering Committee, in col-

laboration with the Fine Arts Committee, has 
produced a series of wonderfully successful and 
well-attended Brown Bag lunches.  During our 
last one, lawyers from the City’s Department 
of Cultural Affairs (DCLA) discussed their new 
and ongoing initiatives. A dynamic and very 
extensive presentation was made by DCLA’s 
General Counsel Kristin Sakoda. Deputy General Coun-
sel Laura Wnek and Attorney Amanda Jacobsen also 
discussed current programs and issues. Carol Steinberg, 
Pro Bono Committee Steering Committee and Fine Arts 
Committee Co-Chair, organized the lunch in conjunction 
with EASL member Amanda Jacobson.  Barry Werbin of 
Herrick, Feinstein generously provided space and com-
ments for the program.

“Inside the Inner Workings of Auction Houses” is 
the next Brown Bag lunch, which will be held at Hughes 
Hubbard & Reed on July 11th. It is being organized by 
EASL members Lena Saltos and Elizabeth Urstadt, along 
with Carol Steinberg, and will consist of fi ve esteemed 
attorneys, including Sherri North Cohen of Bonham’s, 
Margaret J. Hoag of Christie’s, Jonathan Illari of Phillips, 
Frank Lord of Herrick, and Daniel Weiner of Hughes 
Hubbard & Reed.

We welcome the involvement of EASL members in 
suggesting ideas for and planning more lunches. Please 
contact Carol Steinberg at elizabethcjs@gmail.com to 
discuss.

Pro Bono Update
By Elissa D. Hecker, Carol Steinberg, Kathy Kim and Irina Tarsis
Pro Bono Steering Committee
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Clinics 
Elissa D. Hecker and Kathy Kim 

coordinate legal clinics with various 
organizations.

• Elissa D. Hecker, eheckeresq@
eheckeresq.com

• Kathy Kim, kathy@productions101.
com

Speakers Bureau 
Carol Steinberg coordinates Speakers 

Bureau programs and events.

• Carol Steinberg, elizabethcjs@
gmail.com
or www.carolsteinbergesq.com

Litigations
Irina Tarsis coordinates pro bono 

litigations.

• Irina Tarsis, tarsis@itsartlaw.com

We look forward to working with all of you, and to making pro bono resources available to every EASL member.

Find details on programs, 
meetings and much more

on our Website at
www.nysba.org/EASL
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The New York State Bar Association
Entertainment, Arts and Sports Law Section

Law Student Initiative 
Writing Contest

The Entertainment, Arts and Sports Law (EASL) Section of the New York State Bar Association offers 
an initiative giving law students a chance to publish articles both in the EASL Journal as well as on the 
EASL Web site. The Initiative is designed to bridge the gap between students and the entertainment, arts 
and sports law communities and shed light on students’ diverse perspectives in areas of practice of mutual 
interest to students and Section member practitioners.

Law school students who are interested in entertainment, art and/or sports law and who are members 
of the EASL Section are invited to submit articles. This Initiative is unique, as it grants students the 
opportunity to be published and gain exposure in these highly competitive areas of practice. The EASL 
Journal is among the profession’s foremost law journals. Both it and the Web site have wide national 
distribution.

Requirements
• Eligibility: Open to all full-time and part-time J.D. candidates who are EASL Section members. A law 

student wishing to submit an article to be considered for publication in the EASL Journal must fi rst 
obtain a commitment from a practicing attorney (admitted fi ve years or more, and preferably an EASL 
member) familiar with the topic to sponsor, supervise, or co-author the article. The role of sponsor, 
supervisor, or co-author shall be determined between the law student and practicing attorney, and 
must be acknowledged in the author’s notes for the article. In the event the law student is unable to 
obtain such a commitment, he or she may reach out to Elissa D. Hecker, who will consider circulating 
the opportunity to the members of the EASL Executive Committee.

• Form: Include complete contact information, name, mailing address, law school, phone number 
and email address. There is no length requirement. Any notes must be in Bluebook endnote form. An 
author’s blurb must also be included.

• Deadline: Submissions must be received by Friday, September 1, 2017.

• Submissions: Articles must be submitted via a Word email attachment to eheckeresq@eheckeresq.
com. 

Topics
Each student may write on the subject matter of his/her choice, so long as it is unique to the 

entertainment, art and sports law fi elds.

Judging
Submissions will be judged on the basis of quality of writing, originality and thoroughness. 

Winning submissions will be published in the EASL Journal. All winners will receive complimentary 
memberships to the EASL Section for the following year. In addition, the winning entrants will be featured 
in the EASL Journal and on our Web site.
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Committee Co-Chairs for distribution. The Committee 
will read the papers submitted and will select the Scholar-
ship recipient(s). 

Eligibility
The Competition is open to all students—both J.D. 

candidates and L.L.M. candidates—attending eligible law 
schools. “Eligible” law schools mean all accredited law 
schools within New York State, along with Rutgers 
University Law School and Seton Hall Law School in 
New Jersey, and up to ten other accredited law schools 
throughout the country to be selected, at the Committee’s 
discretion, on a rotating basis.

Free Membership to EASL
All students submitting a paper for consider-

ation, who are NYSBA members, will immediately and 
automatically be offered a free membership in EASL (with 
all the benefi ts of an EASL member) for a one-year period, 
commencing January 1st of the year following submission 
of the paper.

Yearly Deadlines
December 12th: Law School Faculty liaison submits 

all papers she/he receives to the EASL/BMI Scholarship 
Committee. 

January 15th: EASL/BMI Scholarship Committee will 
determine the winner(s).

The winner(s) will be announced, and the Scholarship(s) 
awarded at EASL’s January Annual Meeting. 

Submission
All papers should be submitted via email to Beth 

Gould at bgould@nysba.org no later than December 12th. 

Law students, take note of this publishing and 
scholarship opportunity: The Entertainment, Arts & 
Sports Law Section of the New York State Bar Associa-
tion (EASL), in partnership with BMI, the world’s largest 
music performing rights organization, has established 
the Phil Cowan Memorial/BMI Scholarship! Created in 
memory of Cowan, an esteemed entertainment lawyer 
and a former Chair of EASL, the Phil Cowan Memorial/
BMI Scholarship fund offers up to two awards of $2,500 
each on an annual basis in Phil Cowan’s memory to a law 
student who is committed to a practice concentrating in 
one or more areas of entertainment, art or sports law.

The Phil Cowan Memorial/BMI Scholarship has been 
in effect since 2005. It is awarded each year at EASL’s An-
nual Meeting in January in New York City.

The Competition
Each Scholarship candidate must write an original 

paper on any legal issue of current interest in the area of 
entertainment, art or sports law.

The paper should be twelve to fi fteen pages in length 
(including Bluebook form footnotes), double-spaced and 
submitted in Microsoft Word format. PAPERS LONGER 
THAN 15 PAGES TOTAL WILL NOT BE CONSIDERED. 
The cover page (not part of the page count) should 
contain the title of the paper, the student’s name, school, 
class year, telephone number and email address. The fi rst 
page of the actual paper should contain only the title at 
the top, immediately followed by the body of text. The 
name of the author or any other identifying information 
must not appear anywhere other than on the cover page. 
All papers should be submitted to designated faculty 
members of each respective law school. Each designated 
faculty member shall forward all submissions to his/her 
Scholarship Committee Liaison. The Liaison, in turn, shall 
forward all papers received by him/her to the three (3) 
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About BMI
BMI is an American performing rights organiza-

tion that represents approximately 700,000 songwriters, 
composers, and music publishers in all genres of music. 
The non-profi t making company, founded in 1940 col-
lects license fees on behalf of those American creators it 
represents, as well as thousands of creators from around 
the world who chose BMI for representation in the United 
States. The license fees BMI collects for the “public per-
formances” of its repertoire of approximately 10.5 million 
compositions are then distributed as royalties to
BMI-member writers, composers and copyright holders.

About the New York State Bar Association/EASL
The 72,000-member New York State Bar Association 

is the offi cial statewide organization of lawyers in New 
York and the largest voluntary state bar association in the 
nation. Founded in 1876, NYSBA programs and activities 
have continuously served the public and improved the 
justice system for more than 125 years.

The more than 1,500 members of the Entertainment, 
Arts and Sports Law Section of the NYSBA represent var-
ied interests, including headline stories, matters debated 
in Congress, and issues ruled upon by the courts today. 
The EASL Section provides substantive case law, forums 
for discussion, debate and information-sharing, pro bono 
opportunities, and access to unique resources including 
its popular publication, the EASL Journal.

Prerogatives of EASL/BMI’s Scholarship 
Committee

The Scholarship Committee is composed of the cur-
rent Chair of EASL and, on a rotating basis, former EASL 
Chairs who are still active in the Section, Section District 
Representatives, and any other interested member of the 
EASL Executive Committee. Each winning paper will be 
published in the EASL Journal and will be made available to 
EASL members on the EASL website. BMI reserves the right 
to post each winning paper on the BMI website, and to 
distribute copies of each winning paper in all media. The 
Scholarship Committee is willing to waive the right of fi rst 
publication so that students may simultaneously submit 
their papers to law journals or other school publications. 
In addition, papers previously submitted and published in 
law journals or other school publications are also eligible for 
submission to The Scholarship Committee. The Scholar-
ship Committee reserves the right to submit all papers it 
receives to the EASL Journal for publication and the EASL 
Web site. The Scholarship Committee also reserves the 
right to award only one Scholarship or no Scholarship if it 
determines, in any given year that, respectively, only one 
paper, or no paper. is suffi ciently meritorious. All rights of 
dissemination of the papers by each of EASL and BMI are 
non-exclusive.

Payment of Monies
Payment of Scholarship funds will be made by 

EASL/BMI directly to the law school of the winner, to be 
credited against the winner’s account.

Follow NYSBA
and the EASL Section 

on Twitter
visit

www.twitter.com/nysba

and

www.twitter.com/
nysbaEASL

and click the link to follow us and stay
up-to-date on the latest news
from the Association and the

Entertainment, Arts and Sports Law Section
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• one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

• a maximum of 12 credit hours may be earned for 
writing in any one reporting cycle;

• articles written for general circulation, newspapers 
and magazines directed at nonlawyer audiences do 
not qualify for credit;

• only writings published or accepted for publication 
after January 1, 1998 can be used to earn credits;

• credit (a maximum of 12) can be earned for updates 
and revisions of materials previously granted credit 
within any one reporting cycle;

• no credit can be earned for editing such writings;

• allocation of credit for jointly authored publica-
tions shall be divided between or among the joint 
authors to refl ect the proportional effort devoted to 
the research or writing of the publication;

• only attorneys admitted more than 24 months may 
earn credits for writing.

In order to receive credit, the applicant must send 
a copy of the writing to the New York State Continu-
ing Legal Education Board, 25 Beaver Street, 8th Floor, 
New York, NY 10004. A completed application should 
be sent with the materials (the application form can be 
downloaded from the Unifi ed Court System’s Web site, 
at this address: www.courts.state.ny.us/mcle.htm (click 
on“Publication Credit Application” near the bottom of 
the page)). After review of the application and materials, 
the Board will notify the applicant by fi rst-class mail of its 
decision and the number of credits earned.

Under New York’s Mandatory CLE Rule, MCLE 
credits may be earned for legal research-based writing, 
directed to an attorney audience. This might take the 
form of an article for a periodical, or work on a book. The 
applicable portion of the MCLE Rule, at Part 1500.22(h), 
states:

Credit may be earned for legal research-based 
writing upon application to the CLE Board, 
provided the activity (i) produced material 
published or to be published in the form of 
an article, chapter or book written, in whole 
or in substantial part, by the applicant, and 
(ii) contributed substantially to the continu-
ing legal education of the applicant and other 
attorneys. Authorship of articles for general 
circulation, newspapers or magazines directed 
to a non-lawyer audience does not qualify 
for CLE credit. Allocation of credit of jointly 
authored publications should be divided 
between or among the joint authors to refl ect 
the proportional effort devoted to the research 
and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the 
rule. At section 3.c.9 of those regulations and guidelines, 
one fi nds the specifi c criteria and procedure for earning 
credits for writing. In brief, they are as follows:

• The writing must be such that it contributes sub-
stantially to the continuing legal education of the 
author and other attorneys;

• it must be published or accepted for publication;

• it must have been written in whole or in substantial 
part by the applicant;

NYSBA Guidelines for Obtaining MCLE Credit for Writing

www.nysba.org/EASLJournal

Entertainment, Arts and Sports Law Journal
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With a subscription to the NYSBA Online Publications Library, you can browse or search 
NYSBA legal publications, such as the complete award-winning Practical Skills Series, and 
quickly link to the cases and statutes cited through Fastcase. In addition to traditional 
legal research, attorneys will enjoy online access to over 60 practice-oriented professional 
publications covering many different areas of practice. The NYSBA Online Publications Library 
is not available on any other online platform.

Get the complete NYSBA Online Publications Library and enjoy exclusive members-only 
savings that will more than cover your membership dues. And, your annual subscription 
includes all updates during the subscription period to existing titles as well as new titles – at 
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A member subscription is a fraction of the cost of the complete hardbound library. For more 
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Fastcase legal research?
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EASL TELEVISION AND RADIO COMMITTEE

23, 2013, and the Supreme Court eventually 
granted Lifetime’s motion to dismiss the cause 
of action.8 These dramatic events captured the 
attention of the Hollywood press. Numerous 
media companies fi led amicus briefs, noting 
that many well-known movies based on the 
lives of real people would never have been 
made had consents been required.9

After the injunction was vacated and the 
Network won its motion to dismiss,10 Porco appealed, 
arguing once again that the movie script had been so 
fi ctionalized that it could not qualify as a newsworthy 
event or matter of public interest, and that once stripped 
of this privilege, the Network’s movie violated Porco’s 
right of publicity under New York Civil Rights Law 
§50.11

”The New York courts have not wanted 
to intrude upon ‘constitutional values in 
the area of free speech’ and the editorial 
freedom of the press.”

A right of publicity cause of action in New York has 
three components: (1) the use of a living person’s name, 
portrait or picture; (2) for advertising purposes or for 
purposes of trade; and (3) without prior written consent.12 
Courts have held that the statute is to be narrowly con-
strued by creating “a broad privilege for the legitimate 
dissemination to the public of news and information (the 
newsworthy exception), which includes matters of the 
public interest not readily recognized as “hard news.”13 
The New York courts have not wanted to intrude upon 
“constitutional values in the area of free speech” and the 
editorial freedom of the press.14 Accordingly, they have 
viewed “newsworthy” articles as outside the parameters 
of trade or advertising. They have held “time and again” 
that there can be no liability for the use of a person’s 
picture to illustrate a matter of public interest unless the 
name or likeness has “no real relationship to the article 
or the article is an advertisement in disguise.”15 A “real 
relationship” translates as “newsworthiness,” and has 
been found as a “matter of law” in New York even where 
the “juxtaposition…could reasonably have been viewed 

On February 23, 2017, the New York State 
Supreme Court’s Appellate Division for the 
Third Department revived convicted murderer 
Christopher Porco’s right of privacy lawsuit 
against Lifetime Entertainment Services, LLC 
(Lifetime or Network) in a decision that com-
pels television network and studio lawyers to 
undertake a careful risk assessment prior to 
green-lighting projects based on biographical 
stories.1 The Appellate Division overturned 
the lower court’s motion to dismiss in favor of Lifetime.

In 2013, Christopher Porco sought a temporary 
restraining order to enjoin Lifetime from airing a movie 
it had in production about the crime for which Chris-
topher Porco had been convicted.2 Although he had 
never seen the movie,3 Porco had argued that the “movie 
is a knowing and substantially fi ctionalized account, 
inspired by a true story,”4 and the unauthorized use of 
Porco’s name, likeness and personality for purposes of 
profi t violated Porco’s statutory right of privacy under 
New York law.5

“Numerous media companies filed 
amicus briefs, noting that many well-
known movies based on the lives of real 
people would never have been made had 
consents been required.”

In its defense, the Network argued that the essen-
tial elements of the movie were “true and accurate…as 
were details of the crimes, criminal investigation and the 
conviction of Porco.”6 Furthermore, the Network ar-
gued that uses of Porco’s name and likeness concerned a 
newsworthy matter of public interest, and were therefore 
exempt from liability under the state of New York’s right 
of privacy statute. 

To the surprise of many, New York State Supreme 
Court Justice Robert J. Muller ruled in favor Porco, forc-
ing the Network to request an emergency hearing by the 
New York Supreme Court’s Appellate Division for the 
Third Department.7 The Appellate Division vacated the 
temporary restraining order; the movie aired on March 

Can Too Much Fictionalization in “BioPics” and 
“DocuDramas” Void “Newsworthiness” in Right
of Privacy Cases?
By Pamela Jones, Television and Radio Committee Co-Chair, with the assistance of Lindsay Butler
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currence” of the “plaintiff’s role in rescuing passengers 
of shipwrecked boat,” which was held to be actionable 
under §§ 50 and 51.28 The Second Circuit in Messenger 
held that the facts were “controlled by Finger and not by 
Binns nor Spahn.”29

In support of his claim that the Lifetime movie was a 
“knowing and substantially fi ctionalized account about 
the plaintiff and the events that led to his incarceration,” 
Porco presented the court with a letter written prior to 
the fi lm’s premiere, by a producer associated with the 
fi lm, to Porco’s mother.30 The court summarized the let-
ter as stating that it was the hope of the producer that 
the documentary fi lm intended to accompany the movie 
would provide the mother’s family with the opportu-
nity to state its position in a non-factual program after 
the movie aired. Evaluating the letter in a light most 
favorable to the plaintiff, the court determined that the 
producer’s letter served as an objective indication that 
the Lifetime movie was fi ctitious and, as a result, that 
the plaintiff had not failed to allege a suffi cient degree 
of fi ctionalization or the defendant’s knowledge of the 
fi ctionalization.31

”For media organizations, the outcome of 
this case has the potential of impacting 
the production of ‘films and TV show 
about real-life people’ and raises broader 
First Amendment questions.”

Rather than apply the more familiar three step 
analysis used by the Second Circuit to evaluate liability, 
including whether (i) the subject falls under the “news-
worthy exception”, as a matter of law, (ii) if there is a “real 
relationship” between the movie and the actual events, 
and whether (iii) the movie is an advertisement in dis-
guise, the Appellate Division relied upon a rarely applied 
line of much older case law as if there were a longstand-
ing exception to newsworthiness for cases dealing with 
the “fi ctionalization” of biographical stories. However, by 
holding that Porco succeeded in stating “a cause of action 
cognizable under the law,” because the Lifetime portrayal 
was a “material and substantial falsity or fi ctionalization,” 
suggests that such a development might be possible.

On April 3, 2017, Lifetime submitted a bid for re-ar-
gument.32 Amici curiae were submitted by HBO, NBCU-
niversal, The New York Times Company, The Reporters 
Committee for Freedom of the Press, and various news 
entities.33 For media organizations, the outcome of this 
case has the potential of impacting the production of 
“fi lms and TV show about real-life people” and raises 
broader First Amendment questions.34

as falsifying or fi ctionalizing the plaintiff’s relationship to 
the article.”16

For the purposes of evaluating Lifetime’s motion to 
dismiss the plaintiff’s cause of action, the court reviewed 
the facts and circumstances in a light most favorable to 
the plaintiff.  The issue, as formulated by the Appellate 
Division, was whether Porco’s complaint had alleged 
facts suffi cient to support his claim that Lifetime had 
knowingly produced a “materially and substantially fi cti-
tious biography.”17 If Porco were found to have met his 
burden, the possibility arises that the Network would be 
unable to avoid liability under the newsworthiness excep-
tion and Porco’s right of privacy under §§ 50 and 51 may 
have been violated.18 

In its analysis, the court identifi ed a series of New 
York Second Circuit Court of Appeals right of privacy 
cases concerning “invented biographies of the plaintiffs’ 
lives.”19 In these cases, the court found application of 
the newsworthy exception inapplicable, because gross 
fi ctionalization had eviscerated the newsworthiness of the 
event. Among this “older” line of cases were Spahn v. Ju-
lian Messner, Inc. (Spahn)20 and Binns v. Vitagraph Company 
of America (Binns).21, 22 These were the same cases used 
by the losing plaintiff in the Messenger v. Gruner + Jahr 
(Messenger) where the court upheld the newsworthiness 
exception using the “real relationship test.”23

”The court summarized the letter as 
stating that it was the hope of the 
producer that the documentary film 
intended to accompany the movie would 
provide the mother’s family with the 
opportunity to state its position in a non-
factual program after the movie aired.”

The Court of Appeals for the Second Circuit in 
Messenger saw so “no inherent tension” between the 
“Finger-Arrington-Murray line and the Binns-Spahn line,” 
because neither Binns nor Spahn concerned the use of 
a photograph to illustrate a newsworthy article.24 The 
court in Messenger cited the cases of Binns and Spahn as 
involving “substantially fi ctional biographies,” which 
amounted to “invented biographies of plaintiffs’ lives” 
that were “attempts to trade on the persona” of the 
plaintiffs.25 In both of these cases, the court concluded 
that “a work may be so infected with fi ction, dramati-
zation or embellishment that it cannot be said to fulfi ll 
the purpose of the newsworthy exception.”26 In Spahn, 
the court held that while a truthful biography would be 
protected under the newsworthy exception, the doc-
trine could not be extended to a “substantially fi ctitious 
biography” whose protection was “unnecessary.”27 
Binns involved a fi ctionalized story about the “true oc-
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[…]

(b) Hire American. In order to create 
higher wages and employment rates 
for workers in the United States, and to 
protect their economic interests, it shall 
be the policy of the executive branch to 
rigorously enforce and administer the 
laws governing entry into the United 
States of workers from abroad, including 
section 212(a)(5) of the Immigration and 
Nationality Act (8 U.S.C. 1182(a)(5)).

[…]

Sec. 5. Ensuring the Integrity of the Immi-
gration System in Order to “Hire Ameri-
can.” (a) In order to advance the policy 
outlined in section 2(b) of this order,  the 
Secretary of State, the Attorney General, 
the Secretary of Labor, and the Secretary 
of Homeland Security shall, as soon as 
practicable, and consistent with applica-
ble law, propose new rules and issue new 
guidance, to supersede or revise previous 
rules and guidance if appropriate, to pro-
tect the interests of United States workers 
in the administration of our immigration 
system, including through the prevention 
of fraud or abuse.

(b) In order to promote the proper func-
tioning of the H-1B visa program, the 
Secretary of State, the Attorney General, 
the Secretary of Labor, and the Secretary 
of Homeland Security shall, as soon 
as practicable, suggest reforms to help 
ensure that H-1B visas are awarded to 
the most-skilled or highest-paid petition 
benefi ciaries.

These three paragraphs amount to little more than 
blustery language designed to be something more: They 
call for the issuance of reports, the coordination of brain-
storming sessions, and the requirement for the heads of 
four departments to make reformatory suggestions to the 
H-1B visa program. As described by Glenn Thrush, Nick 
Wingfi eld, and Vindu Goel in the New York Times, “The 
order was a means to end the ‘theft of American prosper-
ity,’ which he said had been brought on by low-wage im-

SPORTS AND ENTERTAINMENT IMMIGRATION:
Buy American and Hire American? It’s Not That Simple.
By Michael Cataliotti

Previously, we discussed what we know, what we do 
not know, and how to answer the bevy of questions that 
were coming about from international artists, entertain-
ers, athletes, and the like. We dove into the concerns that 
many folks have in light of the new administration and 
its ever-changing positions, specifi cally with respect to 
immigration. 

In this installment of Sports and Entertainment Im-
migration, we take up a newly sig ned Executive Order 
titled, “Presidential Executive Order on Buy American 
and Hire American,”1 and look at its potential impact, 
specifi cally as it could relate to entrepreneurs, as well as 
some other recent happenings in the world of sports and 
entertainment immigration. Fans of sports or those who 
represent athletes, trainers or the like will be most inter-
ested in this installment.

“These three paragraphs amount to 
little more than blustery language 
designed to be something more: They 
call for the issuance of reports, the 
coordination of brainstorming sessions, 
and the requirement for the heads of 
four departments to make reformatory 
suggestions to the H-1B visa program.”

Executive Order: Buy American and Hire 
American

Between the two aspects—buying American and 
hiring American—we are more concerned with the latter, 
due to its direct and potentially immediate impact on 
those entering the U.S. from outside its borders. We have 
seen that the Trump administration (as well as many rep-
resentatives in Congress) is not fond of the H-1B visa pro-
gram. It has demonstrated this by terminating premium 
processing2 for H-1B petitions that have been submitted 
as of April 1, 2017,3 as well as the array of commentary 
about the program both before and after the election.4 
However, there are only three paragraphs in the Execu-
tive Order that pertain to hiring American, none of which 
are particularly worrisome. They read as follows: 

Sec. 2. Policy. It shall be the policy of the 
executive branch to buy American and 
hire American.
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The International Entrepreneur Rule and the 
Executive Order

For example, with respect to § 2(b), there is concern 
that this could cause harm to the International Entre-
preneur Rule. Though presently suspended due to the 
Administration’s freeze on any and all new or pending 
regulations,8 the International Entrepreneur Rule has been 
pending implementation since it was published in the 
Federal Register in January 2017 and scheduled for enact-
ment this July. As § 2(b) of the Order indicates that, “the 
Secretary of State, the Attorney General, the Secretary of 
Labor, and the Secretary of Homeland Security shall, as 
soon as practicable, and consistent with applicable law, 
propose new rules and issue new guidance, to supersede 
or revise previous rules and guidance if appropriate,” 
there is cause for concern that those new rules could 
extinguish the International Entrepreneur Rule, which 
would be a potential alternative for the individual who 
might otherwise pursue an H-1B visa.

“The one area in which the H-2B is and 
has been of particular value is horse 
racing or, simply, at the track(s).”

Yet all of this is concerned with the H-1B visa or those 
who might otherwise benefi t from the H-1B visa pro-
gram. What about other issues in the world of sports and 
entertainment? 

Other Developments in Immigration: H-2B and 
Horse Racing

This brings us to the H-2B. Though we touched upon 
it only once way back in our fi rst installment of Sports 
and Entertainment Immigration,9 wherein we indicated 
that it served no value for us (which was valid at that 
time and remains so for many in the sports and entertain-
ment industries), since then, changes have been made 
with respect to its processing, thus making it more notice-
able to an increasing number of areas or industries. 

The one area in which the H-2B is and has been of 
particular value is horse racing or, simply, at the track(s). 
Taken directly from the United States Citizenship and 
Immigration Services (USCIS), the fundamentals of H-2B 
classifi cation are that the entity seeking to employ the 
non-U.S. citizen demonstrates that:

• There are not enough U.S. workers who are able, 
willing, qualifi ed, and available to do the tempo-
rary work;

• Employing H-2B workers will not adversely affect 
the wages and working conditions of similarly 
employed U.S. workers; and

migrant labor. Yet the order calls for a series of relatively 
modest steps.”5

“We have a legitimate cause for concern 
with this based upon, once again, the 
historical precedent provided from our 
current President and Attorney General, 
as well as the Secretary of Homeland 
Security.”

However, the one line from which we can attempt 
to draw a conclusion is that the goal of the H-1B visa 
program is to allow businesses to employ “the most-
skilled or highest-paid” individuals available, which the 
New York Times article does not hesitate to do. By quoting 
a venture capitalist, the CEO of GoDaddy, and the CEO 
of a start-up in Silicon Valley, who conclude, respectively, 
that the Executive Order will maintain the status quo, 
enhance the workforce, or harm the workforce, the article 
drowns the words of Senator Schumer, who stated, “This 
does nothing. Like all the other executive orders, it’s just 
words—he’s calling for new studies. It’s not going to fi x 
the problem. It’s not going to create a single job.” On this 
point, I think that Senator Schumer is absolutely correct.

Nonetheless, the Executive Order is neither terrible, 
nor good. It does not move to terminate the H-1B visa 
program, but it also does not move to make any real 
change to the program, which needs signifi cant reforms 
for it to be useful. 

To the former, it is not terrible that the program is still 
around and that Mr. Trump is seeking input about how 
to modify the H-1B visa program from the heads of the 
divisions that have roles in administering and enforcing 
it. The concern, obviously, is that those individuals will 
make recommendations that will make the program less 
functional, rather than more so. We have a legitimate 
cause for concern with this based upon, once again, the 
historical precedent provided from our current President 
and Attorney General, as well as the Secretary of Home-
land Security,6 and to a far lesser extent than the others, 
the current Secretary of Labor.7 It is also not terrible that 
those recommendations are intended to make the H-1B 
visa program more applicable to “the most-skilled or 
highest-paid petition benefi ciaries,” though this must 
be done so with great care, sincere consideration, and a 
real sensitivity for the needs of U.S. employers and value 
added by H-1B workers. 

To the latter, it is not good that the Executive Order 
leaves both proponents and opponents of the visa pro-
gram in limbo, wondering what to make of its future 
viability and functionality, and how the order may apply 
to other, non-H-1B programs. 
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period of time and entered the U.S. under H-2B status 
thereafter were not counted against the cap; that is, until 
September 30, 2016, when Congress did not reauthorize 
the program. Of course, this action pre-dates the current 
administration, but taking its attitude toward immigrant 
labor, it is understandable that a considerable number of 
workers are concerned about their status within the U.S.

Primarily from South and Central America, these 
individuals “have become indispensable at Churchill 
Downs and other tracks, people in the industry say. Now, 
[however], fear is spreading that a Trump administra-
tion crackdown on immigration will be a calamity both 
for the tracks and for many of their workers.”12 Further-
more, while immigrant workers are concerned about 
their stability within the U.S., employers are also greatly 
concerned about the ability to obtain workers for the jobs 
that become available.

As indicated from the Associated Press’s reporting, 
there is a signifi cant staffi ng shortage due to a combina-
tion of fear and tightening of the program.13 It also does 
not help matters that the jobs at hand often consist of 
cleaning the stalls and catching urine, neither of which is 
glamorous, and both of which are often odious and not so 
enticing to most. In the words of Gary Patrick, a veteran 
trainer, when he tries to hire locally, “[h]e rarely gets a 
response, and those that show interest do not last long. 
‘Two of them did show up and I got about three days out 
of them.’”

The real question from all of this is whether the 
administration will go after the H-2B program as it has 
vowed to go after the H-1B visa program. We do not 
know, and have no indication that it will, although con-
sidering that the H-2B program is rarely addressed due 
to its limited application and the array of problems with 
its processing over the years, it is possible that changes 
to the H-2B program could be made without many ever 
realizing it.

Conclusion
We are in a current state of fl uctuation where it is 

important to read closely and stay objective. There are 
plenty of harmful actions that have been taken by the ad-
ministration, but the Executive Order discussed above is 
not one; to the contrary, it is more puffery than anything 
else. Additionally, what happens to the H-2B program—
whether it is overhauled, revised or simply terminated—
remains to be seen, but it is important to stay mindful of 
its application, no matter how limited it may be. We can 
likely learn a good amount about the administration’s 
future impact on immigration from its efforts with respect 
to either H-visa program.

• Its need for the prospective worker’s services 
or labor is temporary, regardless of whether the 
underlying job can be described as temporary. The 
employer’s need is considered temporary if it is a:

 » Seasonal need—A petitioner claiming a seasonal 
 need must show that the service or labor for 
 which it seeks workers is:

  - Traditionally tied to a season of the year by an 
    event or pattern; and

  - Of a recurring nature.

 Note: You cannot claim a seasonal need if the time 
period when you do NOT need the service or labor 
is:

 Unpredictable;
Subject to change; or
Considered a vacation period for permanent em-
ployees;

OR

 » Peakload need—A petitioner claiming a peakload 
 need must show that it:

  - Regularly employs permanent workers to per-
   form the services or labor at the place of employ
   ment;

  - Needs to temporarily supplement its permanent 
   staff at the place of employment due to a sea-
   sonal or short-term demand; and

  - The temporary additions to staff will not be-
   come part of the employer’s regular operation.10

Dissecting these provisions is not pertinent to our 
brief discussion here, but what is pertinent is that we 
must take into consideration that a majority, if not nearly 
all, of the workers in the stables at the tracks are immi-
grants and that the visa classifi cation they benefi t most 
from is inextricably linked to the H-1B.

“It also does not help matters that the 
jobs at hand often consist of cleaning 
the stalls and catching urine, neither of 
which is glamorous, and both of which 
are often odious and not so enticing to 
most.”

It is unsurprising then, that as with the H-1B, the 
H-2B requires a labor certifi cation for approval and has 
a cap on the quantity of visas issued in any given fi scal 
year.11 It is also similar to H-1B classifi cation, in that those 
who had been granted H-2B status during a particular 
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10. https://www.uscis.gov/working-united-states/temporary-
workers/h-2b-temporary-non-agricultural-workers. Worth noting 
here is that I have omitted two other categories—One-time 
occurrence and Intermittent need—which though applicable to a 
large number of stables or tracks, because we are considering the 
three tracks that make up the Triple Crown, demonstrating the 
temporary nature of the position by way of Seasonal or Peakload 
need is often the best fi t.

11.  https://www.uscis.gov/working-united-states/temporary-
workers/h-2b-temporary-non-agricultural-workers.

12.  Bruce Schreiner, Associated Press reproduced and available at 
http://abcnews.go.com/Sports/wireStory/immigrant-workers-
fear-deportation-churchill-downs-47114339.

13.  http://abcnews.go.com/Sports/wireStory/immigrant-workers-
fear-deportation-churchill-downs-47114339.
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staff and the arbitrators to protect information about 
the proceedings. For example, in the AAA’s Statement 
of Ethical Principles,3 the AAA defi nes an arbitration 
proceeding as a “private process.” Moreover, it states that 
“AAA staff and AAA neutrals have an ethical obligation 
to keep information confi dential.” Indeed, under Canon 
VI of the Commercial Code of Ethics for Arbitrators in 
Commercial Disputes, the AAA and the American Bar As-
sociation set forth an arbitrator’s obligations to maintain 
the confi dentiality of the proceedings. Additionally, in the 
Statement of Responsibilities and Understanding (State-
ment) that each AAA arbitrator must submit on an annual 
basis, the arbitrator confi rms that he or she “agree[s] to 
serve in accordance with all applicable AAA-established 
procedures and the Code of Ethics for Arbitrators in Com-
mercial Disputes and the Model Standards of Conduct for 
Mediators, as applicable, in effect now and as they may 
be amended.”

What about the parties and their counsel? Not-
withstanding the provisions governing the AAA staff 
and AAA arbitrators, the Statement also sets forth that 
“the AAA takes no position on whether parties should 
or should not agree to keep the proceeding and award 
confi dential between themselves. The parties always have 
a right to disclose details of the proceeding, unless they 
have a separate confi dentiality agreement.” Arbitration 
has been described as a “creature of contract,” and, in 
that regard, the parties to an arbitration clause are free to 
customize their dispute resolution process with a great 
degree of fl exibility—far more than is available if the dis-
pute were governed solely by court rules and procedures. 
In particular, if confi dentiality is a concern, the parties 
may agree to maintain the privacy of any future dispute 
resolution proceedings, including arbitration.

Critically, absent such an agreement, as is the case in 
conventional court litigation, the parties would be theo-
retically free to engage in any disclosure of the proceed-
ings, ranging from publicly speaking about the case to 
the media to actually revealing information or documents 
obtained during the proceeding itself. For example, in the 
case of Ms. Carlson, her employment contract with Fox 
News apparently specifi ed in its arbitration clause that 
“all fi lings, evidence and testimony connected with the 
arbitration, and all relevant allegations and events leading 
up to the arbitration, shall be held in strict confi dence.”4 
Such a clause is much broader in maintaining the secrecy 
of the arbitration than is commonly found in typical arbi-
tration proceedings, as it essentially prohibits disclosures 

Proponents of arbitration as a dispute resolution 
process often cite that one of its advantages over con-
ventional court litigation is the ability to maintain the 
confi dentiality of the proceedings. Some even refer to 
arbitration as a “private” dispute resolution process. That 
aspect of arbitration has come under scrutiny in recent 
years, at least when it comes to consumer and employ-
ment disputes.

“One might expect that, if the arbitration 
is commenced with a recognized and 
reputable provider, such as the American 
Arbitration Association (AAA), the CPR 
Institute, JAMS, or Resolute Systems, 
the rules and procedures of those 
organizations would maintain the privacy 
of the proceedings.”

First, there were the 2015 New York Times editorials 
that were critical of arbitration, denouncing companies 
who compel their customers and employees to sign arbi-
tration agreements that waive their rights to proceed in 
court and have their disputes decided in an arbitral forum 
where, according to the editorials, the deck is stacked 
against them.1 Then, among other high profi le develop-
ments, last summer, former Fox News anchor Gretchen 
Carlson fi led a sexual harassment lawsuit against Roger 
Ailes, the founder and former Chairman and CEO of Fox 
News and the Fox Television Stations Group. As reported 
in The Hollywood Reporter, Mr. Ailes contended that Ms. 
Carlson had “ignored an arbitration provision in her 
multi-million dollar contract in order to ‘tar’ [his] reputa-
tion,” and that he would remove the case to federal court 
and the entirety of the “dispute to confi dential arbitration, 
citing a provision in her contract that demands disputes 
be arbitrated by a three-member panel.”2 Yet the assump-
tion that merely commencing an arbitration will ensure 
the confi dentiality of the proceedings is both overbroad 
and misleading.

 One might expect that, if the arbitration is com-
menced with a recognized and reputable provider, such 
as the American Arbitration Association (AAA), the 
CPR Institute, JAMS, or Resolute Systems, the rules and 
procedures of those organizations would maintain the 
privacy of the proceedings. Certainly, those rules and 
procedures would impose obligations on the provider’s 
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Maintaining Confi dentiality in Arbitration
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that circumstance, the contents of those petitions, which 
would undoubtedly include both the award itself and in-
formation derived from the arbitration proceeding, would 
generally be publicly disclosed. Federal courts have 
long espoused the presumption that judicial documents 
should generally be accessible to the public.7 At least in 
the Second Circuit, such access is balanced against any 
privacy interests that are at stake. That said, the burden to 
overcome the presumption of public access is high and is 
not automatic even if all the parties seek to maintain the 
confi dentiality of the arbitration award. As the court in 
Century Indemnity Co. v. AXA Belgium8 noted:

[T]he confi dentiality agreement at issue 
in this case may be binding on the par-
ties, but it is not binding upon the Court. 
And while parties to an arbitration are 
generally permitted to keep their private 
undertakings from the prying eyes of 
others, the circumstance changes when 
a party seeks to enforce in federal court 
the fruits of their private agreement to 
arbitrate, i.e., the arbitration award.

State law is not markedly different, in that New York 
state courts are reluctant to seal court records.9 However, 
on October 12, 2016, the Offi ce of Court Administration 
proposed new Rule 11-h for the Commercial Division 
(22 NYCRR § 202.70[g]), which addressed the sealing 
of court records by adding specifi c examples of “good 
cause” for sealing: “Good cause may include the protec-
tion of proprietary or commercially sensitive information, 
including without limitation, (i) trade secrets, (ii) current 
or future business strategies, or (iii) othe r information 
that, if disclosed, is likely to cause economic injury or 
would otherwise be detrimental to the business of a party 
or third-party.”10 If adopted, this rule appears promising 
for arbitration litigants, affording them some measure 
of hope in maintaining the confi dentiality of arbitration 
awards in connection with petitions to confi rm or vacate 
them. The public comment period for this proposed rule 
closed last December, and consideration of the rule is 
expected sometime this year.11

Notwithstanding the limitations discussed in this 
column, arbitration remains one of the only adjudicative 
processes in the overall dispute resolution spectrum over 
which confi dentiality can, for the most part, be main-
tained, particularly during the pendency of the proceed-
ings. The alternative—conventional court litigation—of-
fers no similar advantage. Thus, although arbitration 
clauses are, in many instances, an afterthought, it would 
be prudent for both litigators and transactional attorneys 
to consider upfront whether and to what extent the par-
ties wish to seek resolution in a private and confi dential 
manner once a dispute should arise. The selection of the 
adversarial forum becomes far more diffi cult to realize 
once a dispute has already arisen.

of any facts, evidence, and even allegations (proven or 
otherwise) pertaining to the dispute.

What about witnesses who participate in the arbi-
tration hearing? Unless there is a separately applicable 
agreement in place between the witnesses and the parties 
to the arbitration (e.g., a non-disclosure agreement or a 
cooperation agreement), witnesses (and, in particular, 
third-party witnesses) are neither named parties to the ar-
bitration proceeding, nor are they signatories or otherwise 
bound by the arbitration agreement. Thus, as a general 
matter, they have no obligation to maintain the privacy of 
any of the procedural or substantive information to which 
they are exposed or about which they learn as a result of 
their participation in the arbitration proceedings.

“Notwithstanding the limitations 
discussed in this column, arbitration 
remains one of the only adjudicative 
processes in the overall dispute resolution 
spectrum over which confidentiality 
can, for the most part, be maintained, 
particularly during the pendency of the 
proceedings.”

Thus, it is little wonder that, much like in convention-
al court litigation, parties to arbitration proceedings have 
increasingly sought to enter into stipulated protective 
orders governing the confi dentiality of the proceedings 
and/or the designation and use of materials produced by 
parties (and third-parties) to which access may be cir-
cumscribed. As in the case of a judge, these stipulations 
are presented to the arbitrator or panel for approval, or, 
alternatively, the parties may engage in motion practice 
before the arbitrator or panel on that issue.

Based on the limited public information that exists, 
Ms. Carlson may have breached her employment agree-
ment with Fox News by disclosing the facts, and possibly 
the evidence, pertaining to her sexual harassment com-
plaint against Mr. Ailes. That dispute settled in September 
2016, two months after she commenced the lawsuit, so we 
will never know how the merits of that issue would have 
been decided.5 In any case, it is essential to know and un-
derstand how the default rules regarding confi dentiality 
operate in an arbitration proceeding. It is also a best prac-
tice to engage opposing counsel early on in the process to 
address this issue and raise it at the preliminary hearing 
with the arbitrator or panel.6

Finally, the parties’ bargained-for confi dentiality may, 
in fact, turn out to be fl eeting if, after the issuance of an 
award, one or both parties seek confi rmation or vacatur of 
the award in either federal court under the Federal Arbi-
tration Act or state court under Article 75 of the CPLR. In 
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Protecting Your Clients in the Film Industry
By Neville L. Johnson and Douglas L. Johnson

We litigate controversies on behalf of 
producers, distributors, writers, actors, 
directors, talent, and independent fi lm 
companies. We frequently sue the major 
studios on behalf of talent and indepen-
dent producers. Here are common issues 
arising in the industry which all transac-
tional attorneys need to consider and advise their clients 
before they make that deal at Cannes, the American Film 
Market or elsewhere.

Get All Agreements in Writing 
Film legend Samuel Goldwyn once said that: “A 

verbal contract isn’t worth the paper it’s written on.” Al-
though technically that is not true—oral contracts are just 
as enforceable—they are much more diffi cult to prove. It 
is important to get it in writing as best as possible, as soon 
as possible. We have had many cases based on handshake 
agreements that would not have arisen had there not been 
this barrier, especially in situations where one party is 
raising money for another, typically investment in a fi lm. 
The investor is obtained, and thereafter, details of the 
deal become fuzzy between or among the parties because 
there is no clear documentation.

“We have seen situations where 
producers worked on a project but 
could not get it going and they stopped 
working on it.”

A sound recording of the parties agreeing on an 
iPhone constitutes a writing. Voicemail can provide 
salient confi rmation. One should always confi rm details 
and understandings of any deal with relevant parties so 
there is a record. Sending follow-up emails and letters 
that state the deal agreed upon is prudent, as this can be 
relevant and important evidence that there was an agree-
ment. As soon as possible, the parties should establish 
what the terms of the deal are: i.e., what will be the re-
spective roles and credits of the parties? How will deci-
sions be made? It is most important to lay a paper trail, by 
email and in writing. A contract will not be found if the 
essential terms of the contract have not been agreed upon. 
The more evidence in writing as to what these terms are, 
the better for the complaining person.

We have seen situations where producers worked 
on a project but could not get it going and they stopped 

working on it. What happens to the intel-
 lectual property of the same? Can one 
producer make the project without the 
other and if so, does the other producer 
get compensated? What if it is a similar 
project but brought separately and sub-
sequently to one of the producers? Is a fi -

duciary duty implicated in such cases? It is good to make 
clear who will control rights and what the terms will be if 
a project dies or is abandoned but comes back to life.

“Under California and New York laws, 
there is no fiduciary duty violation for 
a failure to pay net profits, and the 
damages are purely contractual.”

Establish a Fiduciary Duty
Owing a fi duciary duty means having a relationship 

that requires full disclosure and no secret dealings. At-
torneys, doctors, and accountants owe this duty to their 
clients. Partners and those in a joint venture (which is a 
partnership for a particular purpose, such as to make a 
movie) thus owe a fi duciary duty to each other. Whether 
a fi duciary duty is owed is a question of fact if it is not 
clear from the paperwork or other evidence. If there is a 
fi duciary duty owed and a breach occurs, punitive dam-
ages can be paid, and individuals can also obtain emo-
tional distress damages (for example, for anger, dismay, 
or frustration).

Under California and New York laws, there is no fi -
duciary duty violation for a failure to pay net profi ts, and 
the damages are purely contractual.1 Thus, the shrewd 
payee will seek to have a fi duciary duty established when 
monies are to be collected and paid from future sales. If 
the producer’s sales agent or distributor wants the deal 
badly enough, he or she may agree to this term. This will 
be tough to get for producers, but should be sought.

Defi ne Terms and Penalties
There is much litigation with producer’s sales orga-

nizations and foreign distributors. Typically, claims are 
made for failure to account and pay. What are the terms/
penalties in such situations? Producers should consider 
termination rights of the distributor who fails to comply 
with the contract, and the elimination of future charges 
and fees. 

HOLLYWOOD DOCKET
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Will there be minimum guarantees in foreign terri-
tories? Should the producer authorize and approve any 
deals? There are situations where the producer’s sales 
agent does not comply, and makes deals below the stan-
dard. What are the penalties? Does the fi lm revert to the 
producer? Is there a cure period, say 30 days?2

”In international agreements, contracting 
parties must consider in which country 
the dispute will be adjudicated.”

A common complaint of producers is that the pro-
ducer sales agents unfairly bill-up and charge costs for 
attending festivals and promotions for the fi lm. The ac-
counting usually does not delineate in detail the charges. 
Producers will want this to happen, as well to establish 
a cap on expenses and the ability to challenge the same, 
and preferably before they are incurred. 

Likewise, if a slate of fi lms is being sold in a pack-
age, a producer will want to ensure a fair allocation of the 
revenues and advance being paid for the same. Unfair 
allocation is a common claim in disputes. A producer will 
want to be informed, comment and participate in negotia-
tions if this occurs.

What happens if there is a bankruptcy? The producer 
will want an immediate end to any agreement. This 
should apply to foreign distributors as well which go 
bankrupt. Furthermore, when the deal is over, it is impor-
tant to ensure that the “materials”—everything needed 
for the delivery of the fi lm—are promptly returned to the 
producers.

Establish the Venue
Another term that must be considered in the event 

of a dispute is venue, which means where the dispute 
will be adjudicated. It is always thought that the city or 
“home court” of the contracting party is best. Otherwise, 
there are travel costs associated, and the possibility of 
being “hometowned,” that is, that the other side and 
its attorneys are more wired into the legal process. The 
parties need to specify where the venue will be, or else 
it will be in one of the jurisdictions where the parties 
reside—probably the jurisdiction of the party with greater 
leverage. In international agreements, contracting parties 
must consider in which country the dispute will be adju-
dicated. The smart attorney and businessperson has the 
contract delineate the venue for jurisdiction, the country, 
and the city. 

What is the forum for dispute resolution—the courts 
of one of the parties or arbitration? Many contracts pro-
vide the forum, and this is an increasingly controversial 
problem. In foreign sales agreements governed by the 
Independent Film & Television Alliance (IFTA), an arbi-
tration process is commonly required. This makes good 

sense for the parties, because arbitration is a relatively 
speedy process, inexpensive in comparison to full-blown 
court litigation, and arbitrators are knowledgeable about 
industry practices. However, in IFTA arbitration, punitive 
damages are not allowed. Therefore, if one party defrauds 
another, the only claim effectively can be for contract 
damages. 

Contracts frequently require disputes to be heard in 
a confi dential, binding arbitration before one provider, 
Judicial Arbitration and Mediation Service, which has 
offi ces in the United States and London (JAMS), thus pre-
venting the establishment of precedent or publication of 
unfavorable information. The major movie studios are all 
requiring JAMS arbitration clauses and refuse to negoti-
ate on this. Most attorneys for claimants say that because 
of this, there is at least a perception of repeat player/pro-
vider bias in requiring mandatory arbitration before one 
provider.3

Add to the forgoing the cost of arbitration, which can 
be enormous. Few qualifi ed contingency fee attorneys 
(and this is if one can legally be allowed to work on this 
basis, which can be a factor affecting lawyers outside the 
United States) will take such cases, and studios habitually 
do not provide attorney fees clauses in their agreements. 

Additionally, discovery is usually limited in arbi-
trations, sometimes with only one deposition per side 
permitted. This disfavors claimants, who may need to 
depose several witnesses from the other side to create a 
clear picture of events.

For these reasons, having a case in a court of law 
may be the best scenario if there is a dispute. Public tri-
als provide unwanted “sunshine” on nefarious business 
practices and can intimidate wrongdoers and warn others 
by such exposure, and they may be much less expensive. 
Further, if the trial court or jury “gets it wrong”, there is 
always the possibility of a winning appeal, which would 
otherwise be foreclosed in a binding arbitration. If the 
other side insists on arbitration, one should document the 
refusal to negotiate on this issue, as some courts of law 
may fi nd this to be “unconscionable” and thus allow a 
court trial instead.

If it is not going to be an IFTA arbitration, or in a 
court of law, and arbitration will be the forum, a provi-
sion can be inserted that provides that the arbitrator will 
be selected by the parties. If they cannot agree, each shall 
designate a third person who would select the arbitrator. 
Finally, to be enforceable, the agreement must state that 
the arbitration is binding, fi nal, and can be enforced by 
any court of competent jurisdiction.

Foreign Levy Monies and Music Publishing 
Our fi rm brought class actions against the Writers 

Guild of America, the Dramatists Guild of America and 
the Screen Actors Guild for their failures to pay “foreign 
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levies” to performers that had been collected and not paid 
out. Over $250 million has since been released. These are 
monies paid pursuant to the national laws in countries 
such as France, Germany, Brazil and many others. It is 
important to ensure that these monies will be collected. 
The major studios collect such monies, and independent 
producers are entitled to be paid them as well.4 A pro-
ducer will want to seek to exclude these monies from any 
distribution deal; it’s a point of negotiation.

“Producers will want the right to audit 
directly any licensee. Additionally, 
producers will want to see all relevant 
books of any producer sales agent 
relating to any transaction, as they may 
be relevant to monies due.”

Likewise, the producer will want to own the music 
publishing rights to the soundtrack. The performance 
rights (collected by the foreign affi liates of ASCAP, BMI 
and SESAC), which are monies paid for television usage 
and from movie theatres, can be substantial. The wise 
producer will have an administration agreement with 
a music publisher to collect these monies throughout 
the world, and they will not be collected by any foreign 
distributor.

Collection Agents
Many deals involve a neutral third party, a collec-

tion agent, who will collect and disburse the funds in 
accordance with any deal. It is always good to consider 
including this third party to ensure proper accounting 
and payments.

Auditing 
In any contingent compensation or distribution agree-

ment, there must be an accounting and audit provision. 
One should ensure the right to audit or suffer the conse-
quences, namely, the inability to know if there has been 
an underpayment. An agreement should include regular 
accountings and the right to see all relevant documents 
relating to any income and costs. Indeed, producers 
should see all agreements relating to their fi lms when 

and as they are negotiated. Producers will want the right 
to audit directly any licensee. Additionally, producers 
will want to see all relevant books of any producer sales 
agent relating to any transaction, as they may be relevant 
to monies due. This would include the general ledger 
of the producer.5 If the error discovered in any audit is 
more than, say, 10 percent of the amount paid, one should 
consider having the other party be responsible for the cost 
of the audit.

Can Attorneys’ Fees and Costs of Litigation Be 
Obtained?

The general rule of the United States is that the 
prevailing party in litigation is not entitled to attorneys’ 
fees and costs unless there is a requirement stating so in 
the contract. The rule in Europe is that attorneys’ fees and 
costs are awarded to the prevailing party. The attorney 
fees can sometimes dwarf the amount at stake. Some 
lawyers work on contingency or partial contingency ba-
sis; they may be willing to do so when attorneys’ fees are 
available, warranted, and collectable. It is a good sugges-
tion to have an attorneys’ fees provision, awarding them 
to the prevailing party, as part of the contract. 

There is no substitute for conscientiousness in deal-
making, and being aware and making the client aware of 
the legal pitfalls and strategies if the deal goes sour—un-
fortunately, as so many do.

Endnotes
1.  Nolan v. Sam Fox Publishing Company, Inc., 499 F.2d 1394 (2d Cir. 

1974); Wolf v. Superior Court, 107 Cal.App.4th 25 (2003).

2. These are typically found in agreements.

3. We previously wrote about issues relating to JAMS in One Sided 
World, Volume 27, Number 2 of the Entertainment, Arts and Sports 
Law Journal (Summer, 2016), p. 32.

4. IFTA will collect these monies, as well as entities such as Fintage 
House.

5. We have seen contracts that prohibit this, which may thwart a 
meaningful audit.
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walkover, in the running,4 also ran, run for one’s money, 
and Garrison fi nish.5

Terms involving weight also had their origin in horse 
racing. These ranged from heavyweight to featherweight 
and lightweight. 

In addition, there are descriptions of racing, including 
steeplechase, turfdom and point-to point. There are also 
terms that originated with people associated with horse 
racing, like clockers, hot walkers, and tipsters. 

Other terms of racing origin include hippodrome, 
now used as a name for theaters, which began life as 
a course for horse racing. The word ascot, signifying 
a specifi c tie, is derived from the clothing worn at the 
fashionable Ascot racing meet. The English Derby ended 
up the basis for the felt hat known as a derby. The phrase 
“all ages,” meaning an event open to everyone, regardless 
of age, started off as a racing term referring to races that 
were open to all horses, no matter their ages.

Much of the most recent usage of horse racing ter-
minology in America comes in journalistic coverage of 
political elections, when the media collectively has been 
faulted for so-called horse race coverage of elections. 
The media has been criticized for focusing on tactics, 
strategy, gaffes, appearances, and whoever is the leader 
in the polls. The horse race coverage avoids focus on 
important and actual substantive factual position on 
issues.

Media coverage tends to thrive on the use of horse 
racing terminology. The late political commentator Tim 
Russert loved calling any trio of states or issues a tri-
fecta. During the 2000 presidential election, he regularly 
advised that Al Gore needed to win the trifecta of Penn-
sylvania, Michigan, and Florida.6 Since then, American 
political commentary has been awash in trifectas.

While Donald Trump may have started off as a dark 
horse, he soon emerged as a fi rst-string candidate. There 
were numerous Republican no hopers, such as Lindsey 
Graham, George Pataki, Rick Santorum, Bobby Jindal 
and Mike Huckabee. They all fi nished off the board 
and out of the money, while Hillary Clinton led wire to 
wire in the Democratic primaries. At one point politi-
cal pundit Chris Matthews found that “Senator Bernie 
Sanders suddenly looks headed for the daily double in 
American politics in Iowa and New Hampshire.”7 By the 
spring, “the odds-on favorites won; the Trump-Clinton 
daily double fi nished double-digit lengths ahead of their 
rivals.”8 The candidates chose their running mates and 
engaged essentially in a match race, where they contend-
ed that their opponents were mudders, and Trump was 
the winner following a photo fi nish at the wire. Trump’s 
win, along with the Republican majority in the House 

Who benefi ts from the sport of horse racing? Many 
would say that there are signifi cant economic benefi ts; 
horse racing and breeding can create thousands of jobs. 
Others might say that the main benefi ts of horse rac-
ing are entertainment and amusement. For much of the 
Twentieth Century, horse racing was probably the leading 
spectator sport in the nation.

Yet, a look at the Oxford English Dictionary (OED) 
should tell us that the chief benefi ciary of horse rac-
ing is the English language. The words, phrases and 
the idioms of horse racing are the language of America. 
The language of denizens are in Damon Runyon’s short 
stories. It is not confi ned to the tracks and gamblers. It is 
everywhere.

Take a look at the words: There is “workout,” which 
was “originally: a practice run for a racehorse.” There 
is “dead heat,” meaning a tie that was used for horse 
racing as early as 1796. There’s a “dark horse” “of whom 
or which nothing is generally known,” which derives 
from a description of a horse race in a novel by Benjamin 
Disraeli in 1831. There is “running mate,” used in har-
ness racing from the 1850s. There is “fi rst string,” which 
was originally “the best or fastest racehorse belonging to 
a specifi ed owner or trainer.” The term “hands down,” 
meaning with little effort, derives from horse racing, 
“with reference to a jockey dropping the hands, and 
so relaxing his or her hold on the reins, when victory 
appears certain.” A “turf war“—signifying a fi ght over 
territory—started as a dispute involving horse racing or 
horse racing organizations.

“While Donald Trump may have started 
off as a dark horse, he soon emerged 
as a first-string candidate. There were 
numerous Republican no hopers, such 
as Lindsey Graham, George Pataki, 
Rick Santorum, Bobby Jindal and Mike 
Huckabee.”

There are also numerous gambling terms derived 
from horse racing that have made their way into general 
usage. These include morning line, pari-mutuel, parlay, 
trifecta, tipster, hot tip, daily double, quinella, triactor, 
across the board, exacta, out of the money,1 form book, 
and off the board.2

There are words included in descriptions of races that 
have fi ltered their way into the language as well. They in-
clude: armchair ride, fast track, match race, homestretch, 
backstretch, wire-to-wire, at the wire, under the wire, no 
hoper, post time,3 photo fi nish, rank outsider, mudders, 

The Horse Racing/Oxford English Dictionary Exacta
By Bennett Liebman
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defeat Man o’ War.13 There are numerous examples of the 
word upset signifying a surprise victory in the Nineteenth 
Century. 

Possible Racing Terms
Finally, there are familiar phrases that may have come 

from horse racing. “Hat trick”—referring to a set of three 
successes in a match—probably had its origins in crick-
et.14 It was, however, used in racing for a rider winning 
three races in a meet,15 well before it was fi rst utilized in 
ice hockey for a player scoring three goals in a game.

While the OED does not fi nd that “charley horse,” 
meaning stiffness or a cramp, comes from horse racing, 
the Online Etymology Dictionary suggests that the term 
derives “probably from somebody’s long-forgotten lame 
racehorse.”16 The term “wild goose chase” may have 
its origins in racing. It was fi rst used in 1602, as “a kind 
of horse-race or sport in which the second or any suc-
ceeding horse had to follow accurately the course of the 
leader (at a defi nite interval), like a fl ight of wild geese.” 
The Online Etymology Dictionary fi nds that it was fi rst 
used in “Romeo and Juliet” in the 1590s, “where it evi-
dently is a fi gurative use of an earlier (but unrecorded) 
literal sense in reference to a kind of follow-the-leader 
steeplechase.”17

“If not for horse racing, the English 
language would be far less rich and 
interesting.”

The use of the term “Big Apple” as a reference to 
New York City arguably stems from horse racing. The 
Online Etymology Dictionary claims that it derives from 
jazz musicians calling any city, especially a Northern City, 
as the “Big Apple.” Yet, it was also used as early as 1921, 
“to refer to [the] New York racing circuit, considered as 
the pre-eminent one.” Word Origins states, “[t]his name 
for New York City was originally horse-racing slang that 
made its way into the vernacular.”18 The Phrase Finder 
writes: “Probably the strongest contender is that it was 
coined in the horse racing community in the southern 
USA.”19

The Online Etymology Dictionary fi nds that the term 
“give and take,” as of 1769, was “originally in horse-
racing, referring to races in which bigger horses were 
given more weight to carry, lighter ones less.”20 The OED 
suggests, however, that the term was in use as early as 
the Sixteenth Century to denote exchanging repartee and 
blows.

If not for horse racing, the English language would be 
far less rich and interesting. Hands down, from the per-
spective of the dictionary, horse racing’s linguistic contri-
butions triumph over all other sports in a walkover.

and Senate, assured a Republican trifecta in the federal 
government.9 There were similar trifectas in state govern-
ments, as a growing number of states elected Republican 
governors and majorities in both legislative houses.10 
The stock market even hit a superfecta after the Trump 
victory.11

”Other terms we associate with racing 
that did not have a racing origin include 
mount, pinhook, paddock, outrider, tout, 
and stayer.”

Perhaps the start to ending horse race journalism 
would be to prevent journalists from using horse racing 
terms in describing elections.

Non-Racing Phrases
Oddly enough, there are some racing-style phrases 

that did not originate in racing. The sport of kings was 
not originally racing. It was hunting and war.

While the term “jockey” has been used for profes-
sional race riders since the Seventeenth Century, it 
started as a diminutive or familiar by-form of the name 
Jock or John. The term “ringers,” signifying fraudulent 
substitutes, had its origin as a general term for coun-
terfeits, well before being applied to horse racing. The 
Phrase Finder, however, suggests that the phrase “dead 
ringer,” meaning an exact duplicate, does stem from 
horse racing.12 The  word “handicaps”, while in use as 
a phrase in horse racing since 1751, was fi rst applied as 
a type of general game in the seventeenth Century. A 
railbird was a tropical American cuckoo long well before 
it was used to describe a racing enthusiast. In addition, 
“at the gate,” meaning close at hand, was in use before 
organized horse racing began.

“Simulcasting” started off as a term to describe shows 
aired both on television and radio. It later referred to 
shows aired on more than one television network, before 
it had any application to horse racing. A “teletheater” was 
not initially a location—other than the actual race track—
that showed televised horse races. It was originally a tele-
vision series consisting of several self-contained dramas.

“Long shot” initially referred to long-barrel guns, and 
the furthest distance at which a shot fi red from a weapon 
can reach. “The triple crown” referred to the papal tiara, 
centuries before there was a potential triple crown in Eng-
lish or American racing.

Other terms we associate with racing that did not 
have a racing origin include mount, pinhook, paddock, 
outrider, tout, and stayer. The use of the word upset, 
for an unexpected or surprise winner (rather than for a 
revolt or tipping over), did not come as a result of the 
horse named Upset, who in 1919 became the only horse to 
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10, 2011), available at http://latimesblogs.latimes.com/sports_
blog/2011/05/sports-legend-revealed-did-the-term-upset-in-
sports-derive-from-a-horse-named-upset-defeating-man-o-.html.

14. Besides the OED, see http://www.wordorigins.org/index.php/
site/hat_trick/.

15. Per the OED, it was utilized in racing as of 1893.

16. http://www.etymonline.com/index.
php?term=charley+horse&allowed_in_frame=0; see also http://
www.wordorigins.org/index.php/site/comments/charley_horse/
and “10 Phrases That Come from Horse Racing,” supra note 4.

17. http://www.etymonline.com/index.php?allowed_in_frame=0&searc
h=wild+goose+chase; see also http://www.phrases.org.uk/meanings/
dead-ringer.html on the equine origins of the “wild goose chase.”

18. http://www.wordorigins.org/index.php/site/big_apple/.

19. http://www.phrases.org.uk/meanings/64200.html.

20. http://www.etymonline.com/index.php?term=give-and-take&
allowed_in_frame=0; see also “10 Phrases That Come from Horse 
Racing,” supra note 4.

Endnotes
1. The OED now uses “out of the money” principally for the pricing 

of puts and calls.

2. “Off the board” has the same general meaning as “out of the 
money,” referring to contestants that do not fi nish in the top three. 
It is not referred to in the OED but is in general usage.

3. https://www.merriam-webster.com/dictionary/post%20time.

4. “10 Phrases That Come from Horse Racing” (May 1, 2014), available at 
http://blog.wordnik.com/10-phrases-that- come-from-horse-racing.

5. The term is not referred to in the OED but can be found at https://
www.merriam-webster.com/dictionary/Garrison%20fi nish. It 
refers to a come-from-behind victory and is named after the 
Nineteenth Century American jockey Snapper Garrison, who was 
noted for his rallying fi nishes.
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law allows them to stop others from using such marks to 
prevent the public from being confused about the source 
of corresponding goods or services. These rights, howev-
er, cannot halt non-infringing use of another’s trademark; 
one such subset of permissible conduct is known as fair 
use. There are two types of “fair use”: Descriptive and 
nominative. Descriptive fair use is a statutory protection, 
codifi ed in the Lanham Act,9 while nominative fair use 
is a judicially created defense. Either is relevant here, be-
cause this is a principal argument upon which fi lmmakers 
and producers rely to use these marks without “paying to 
play.” 

 1. Descriptive Fair Use

Federal trademark law recognizes a defense to trade-
mark infringement where the mark is used “fairly and 
in good faith…to describe the goods or services of such 
party, or their geographic origin.”10 Known as the de-
scriptive fair use defense, it “in essence, forbids a trade-
mark registrant to appropriate a descriptive term for his 
[her or its] exclusive use and so prevent others from ac-
curately describing a characteristics of their goods.”11 This 
defense “is available only in actions involving descriptive 
terms and only when the term is used in its descriptive 
sense rather than its trademark sense.”12 For example, in 
Zatarains, Inc. v. Oak Grove Smokehouse, the United States 
Court of Appeals for the Fifth Circuit found that the term 
“Fish-Fri” was a descriptive term relating to the prepara-
tion and consumption of fried fi sh and could be used by a 
competitor as a descriptive term for similar products.13 

 2. Nominative Fair Use 

Though not codifi ed in the Lanham Act, the nomina-
tive fair use defense was recognized as a judicial carve-
out in New Kids on the Block and addresses circumstances 
where no descriptive term may exist:

With many well-known trademarks, such 
as Jell-O, Scotch tape and Kleenex, there 
are equally informative non-trademark 
words describing the products (gelatin, 
cellophane tape and facial tissue). But 
sometimes there is no descriptive sub-
stitute…when many goods and services 
are effectively identifi able only by their 
trademarks. For example, one might refer 
to “the two-time world champions” or 
“the professional basketball team from 
Chicago,” but it’s far simpler (and more 
likely to be understood) to refer to the 
Chicago Bulls. In such cases, use of the 
trademark does not imply sponsorship or 
endorsement of the product because the 

Conventional wisdom, in the trademark a rena, has 
been that a party who wishes to use another’s trademark 
must fi rst obtain a license. In recent years, a trend ap-
pears to be emerging in the entertainment industry where 
such use will occur without a party preliminarily seeking 
express consent. The same is true in the related area of life 
story rights. This new trend demonstrates that entertain-
ment industry actors are taking a more aggressive ap-
proach to using other’s intellectual property, putting them 
potentially at odds with the owners of those rights, whose 
objectives are to police and protect their brands with the 
public. The justifi cation upon which industry actors rely 
is that using these rights falls under the fair use defense, 
which excuses the lack of express authorization to use an 
owner’s trademarks or life story rights. The owners of 
these brands or rights, however, may employ their own 
aggressive measures to combat this trend, to control and 
protect these rights. 

An example of this is illustrated by HBO’s use of Na-
tional Football League (NFL) trademarks and logos in the 
show Ballers, which stars Dwayne Johnson.1 Many were 
surprised when news spread that HBO was not paying 
licensing fees to the NFL for depicting its logo and team 
uniforms.2 The cable series began with Johnson’s charac-
ter, Spencer Strassmore, having fl ashbacks from his play-
ing days for the Miami Dolphins.3 He was wearing what 
clearly appeared to be a Dolphin’s uniform, with the logo 
in plain view—and was chasing down the Buffalo Bills 
quarterback, whose helmet logo was also visible.4

Some industry insiders assumed that the NFL would 
take action against HBO, and that HBO would eventually 
have to pay the NFL for using the various team logos and 
uniforms; they were astonished to see a company taking 
on the NFL in such a way.5 Previously, producers who 
used NFL team logos and uniforms in their vehicles fi rst 
entered into licensing agreements with the NFL.6 This, of 
course, required paying licensing fees.7 HBO responded 
to the publicity surrounding its actions by stating: “HBO 
is always mindful of other intellectual property owners, 
but in this context there is no legal requirement to obtain 
their consent.”8 While there have already been analyses 
of HBO’s decision, this article discusses instances (includ-
ing Ballers) where the “fair use” defense could apply to 
similar conduct, and how arguments are being used in the 
confl ict over clearing—or not—of life story rights. 

I. Fair Use and Trademarks
The use of noteworthy brands or trademarks is 

commonplace in fi ctional realities, with television, fi lm, 
advertising, and video games being exemplars. Owners 
of these “brands,” or trademarks, have a bona fi de and 
legally recognized interest in protecting their marks; the 

A Balancing Act: Fair Use and Creative Content
By Richard Parke, Ben Natter and Jessica Sblendorio
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content or source of the work?26 As this article focuses 
on television series and movies using third-party trade-
marks, whether the use of these marks is legal or defen-
sible also raises the tension inherent in First Amendment 
considerations and trademark protections for owners. In 
some cases, if litigation is pursued, the Rogers test could 
be an important part of whether the use of this mark by 
an alleged infringer has constitutional protections. 

III. The Use of Professional Sports League 
Trademarks in Film and Television: A Fair 
Use?

A prominent example of an entity that resolutely 
protects its brand is the NFL. As just one illustration of 
this, during the 2017 Super Bowl, U.S. Immigrations and 
Customs Enforcement (ICE), U.S. Customs and Border 
Protection (CBP), and the NFL engaged in “Operation 
Team Player.”27 The ICE newswire stated that “enforce-
ment actions led by Homeland Security Investigations 
(HSI) resulted in the seizure of over 260,000 counterfeit 
sports-related items worth an estimated $20 million, and 
joint investigative efforts led to 56 arrests with 50 con-
victions.”28 NFL Vice President of Legal Affairs, Delores 
DiBella, responded to questions about the seizure at a 
joint press conference by stating that “the NFL is proud to 
continue its work with ICE, the IPR Center, and law en-
forcement departments throughout the country to protect 
fans and consumers who are seeking an authentic NFL 
experience during the celebration of Super Bowl LI.”29 

The NFL’s brand protection efforts go beyond apparel 
and merchandise, extending to how the NFL is portrayed 
in the media. The NFL persuaded ESPN to stop airing 
Playmakers, one of that cable network’s most viewed 
shows. Playmakers depicted the lives of the Cougars, a fi c-
tional professional football team that was part of a larger 
organization only referred to as “the League.”30 In 2004, 
New York Times reporter Richard Sandomir wrote that 
then NFL commissioner Paul Tagliabue complained about 
ESPN’s Playmakers series to Michael Eisner, chief offi cer 
of the Walt Disney Company.31 Although the series had 
both high viewership and strong reviews, Playmakers was 
canceled after just 11 episodes because of pressure from 
the NFL, which disliked the portrayal of players’ lives 
off the fi eld.32 The NFL made it clear to ESPN that NFL 
executives and team owners did not want (or appreciate) 
the negative depiction of players in Playmakers. Part of the 
calculus behind ESPN’s decision over whether to chal-
lenge the NFL’s demand to stop airing Playmakers was the 
fact that the network’s most watched show was “Monday 
Night Football”—and the rights to broadcast those games 
emanated from the NFL.33 ESPN’s profi ts, from a pure 
number standpoint, have declined in the past few years,34 
which might have in fact raised the value of the NFL deal 
(which expires in 2021) and relationship for ESPN.35 

HBO, on the other hand, has no such relationship 
with the NFL. In the episodes of Ballers, “NFL players” 

mark is used only to describe the thing, 
rather than to identify its source.14 

Circumstances involving nominative fair use generally 
occur when a defendant has intentionally used the plain-
tiff’s mark to refer to the plaintiff but does not designate 
the source of the defendant’s own products or services.15 
A defendant must satisfy three requirements to use the 
defense: 

1) the plaintiff’s product or service in 
question must be one not readily iden-
tifi able without use of the trademark; 2) 
only so much of the mark or marks may 
be used as is reasonably necessary to 
identify the plaintiff’s product or service; 
and 3) the user must do nothing that 
would, in conjunction with the mark, 
suggest sponsorship or endorsement by 
the trademark holder.16

A 2004 Supreme Court decision, KP Permanent Make-
Up, Inc. v. Lasting Impression, Inc.,17 cast doubt on the 
continued availability of nominative fair use as a defense, 
even though the case involved a descriptive fair use 
defense, because the ruling “calls into question whether 
the nominative fair use defendant would have the burden 
of negating sponsorship or endorsement confusion with 
the trademark owner.”18 Yet even with that consideration 
in mind, the concept of nominative fair use allows for the 
comparative advertising, parody, and noncommercial use 
of trademarks.19

II. Trademarks and the First Amendment
At their core, trademarks are considered to be com-

mercial speech.20 As the First Amendment allows for 
signifi cant regulation of commercial speech, constitu-
tional issues do not typically arise in trademark disputes. 
However, this analysis changes for creative works, such 
as plays, televisions shows/series, fi lms, books, video 
games, and songs, which are generally sold as commercial 
products.21 When a mark is being employed as a creative 
use, rather than a descriptive or commercial one, First 
Amendment considerations become part of the analysis. 
Creative works are protected as free speech under the 
First Amendment, and because these types of works in 
the trademark context contain both artistic expression 
and commercial promotion, a different analysis applies.22 
Accordingly, a balance must be struck between the trade-
mark owner’s rights and the First Amendment rights tied 
to creative works.23

The leading judicial authority on balancing these in-
terests is Rogers v. Grimaldi,24 a case from the United States 
Court of Appeals for the Second Circuit, which involved 
a fi lm about cabaret performers.25 The Rogers test has two 
prongs: 1) whether the use of the third-party trademark 
has artistic relevance; and 2) if there is artist relevance, 
is the use of the mark deliberately misleading as to the 
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attention to what many have labeled a serious health and 
safety issue affecting many professional football players. 
Additionally, at the time of Concussion’s release, the NFL 
was involved in a class-action lawsuit with former NFL 
players concerning concussion and head-related injuries. 
If the NFL chose to sue Sony for trademark and copyright 
infringement, it might have risked further tarnishing of its 
brand with the public during a period when the NFL was 
already experiencing bad publicity from these lawsuits. 

The fair use defense may also apply to the unsanc-
tioned use of marks in documentaries. Two relatively 
recent documentaries relating to the National Hockey 
League (NHL) are The Last Gladiators (2011) and Ice Guard-
ians (2016).43 Both focus on the role of “enforcers,” the 
hockey players whose job it is to fi ght anyone from an 
opposing team who tries to hurt one of their teammates. 
Each documentary uses actual footage from NHL games 
and portrays NHL logos throughout, and it is not evident 
that either documentarian had express permission from 
the NHL to use its logos or footage. In a video interview 
posted on the NHL’s website, Kelly Chase explains that 
the creators of Ice Guardians were careful in how they por-
trayed the game and players so as to not antagonize the 
NHL, strongly suggesting that the people associated with 
the fi lm did not offi cially seek the NHL’s permission.44 
These fi lmmakers could make a similar argument as that 
available to Sony for Concussion, namely, that they had no 
obligation to obtain express authorization from the NHL 
insofar as their use of NHL intellectual property was both 
necessary to portray the story accurately and not misrep-
resentative of the NHL. These and like positions would 
most likely qualify as fair use defenses. 

In response to this more aggressive approach of 
television producers and fi lmmakers using these materi-
als, many sports leagues have created their own networks 
and are producing their own movies. If this “trend” con-
tinues, leagues such as the NFL and NHL may take more 
stringent measures to protect their marks and brands and 
make it more diffi cult for producers and fi lmmakers to 
use their marks. 

IV. Life Story Rights: Are They Necessary? 
The analysis for the life story rights is a similar one, 

where the issue of not having express authorization for 
using those rights can implicate a fair use defense. Before 
delving into what life story rights are, it is important to 
note the key issue here is the right to publicity.45 What 
this encompasses is an individual’s right to “control and 
profi t from the commercial exploitation of his or her name 
and likeness, image, or persona.”46 This is not a federal 
right, and each state has its own view of what constitutes 
“infringement” and “fair use.”47 For example, New York 
classifi es using “the name, portrait or picture of any living 
person” without the person’s or his/her guardian’s writ-
ten consent as a misdemeanor48 and also provides equi-
table relief.49 A violation of a right to someone’s publicity 
can also involve ancillary individuals if a depiction of 

are shown going to clubs and struggling with fi nancial 
problems. The NFL likely would prefer that these sorts 
of experiences not be aired on a platform as popular as 
HBO because of the possible negative impact on the NFL 
brand.36 Additionally, a spokesperson for HBO stated that 
in the context of the show Ballers, “there is no legal re-
quirement to obtain [the NFL’s] consent.”37 What, then, is 
HBO’s argument to justify its use of the NFL’s logos and 
trademark without a license? The answer is fair use. As set 
forth earlier, fair use provides an affi rmative defense that 
a defendant can use in a trademark infringement or dilu-
tion case. The defense allows the general public to use the 
protected trademark as long as the primary meaning of 
the descriptive mark is being used in good faith.38 HBO’s 
position surely is that it is using the primary meaning of 
the marks, as Ballers depicts the NFL uniforms as they 
appear, and is acting in good faith and offering realistic 
portrayals, rather than disparaging or tarnishing the 
trademark and logos. 

Ballers and Playmakers both provide examples of 
where the networks producing the shows did not seek 
or obtain a license from the NFL before using its logos 
and trademarks. In the case of Playmakers, while the team 
names were fi ctional and the overall organization was re-
ferred to “the League,” the NFL appears to have viewed it 
as a thinly veiled version of the actual NFL. In any event, 
the NFL did not like the way players and the organization 
were being portrayed and wanted to protect its brand and 
control the associated rights. 

However, in cases where a show or fi lm fi nds it neces-
sary to use trademarks—and opts to do so without fi rst 
securing authorization—to tell a story, and the intent of 
that story is meant to be positive, that could well affect 
whether the intellectual property rights owner seeks legal 
action. For example, Sony did not seek permission from 
the NFL to use its logos or actual footage in the movie 
Concussion.39 That fi lm, which starred Will Smith, con-
cerned a forensic pathologist who fought the NFL’s efforts 
to suppress his research on chronic traumatic encephalop-
athy (CTE) brain degeneration suffered by professional 
football players. If challenged in a legal action, Sony’s 
argument would almost certainly be that using of the 
NFL’s trademarks was necessary to tell the story precisely 
and was protected by the fair use defense.40 Addition-
ally, Sony could argue that the movie only used the NFL’s 
marks to identify the teams for which the main character 
played, and only used the mark enough for the audience 
to be able to identify the team or the NFL in the fi lm, thus 
enhancing authenticity.41 Lastly, Sony did not make it ap-
pear that the NFL endorsed the movie, nor did it “falsely 
misrepresent” the NFL.42 Taken together, these arguments 
would form a fair use defense for Sony regarding the 
presence of the NFL’s trademarks in Concussion. 

An important difference between Ballers and Concus-
sion is that the intellectual property rights utilized by the 
latter were meant to have a positive impact by drawing 
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clearing life story rights. Netfl ix is currently airing Narcos, 
a series that IMDb describes as “[a] chronicled look at the 
criminal exploits of Colombian drug lord Pablo Escobar, 
as well as the many other drug dealers who plagued the 
country through the years.”62 On July 1, 2016, Roberto 
Escobar, Pablo Escobar’s brother, sent a letter to Netf-
lix requesting a review of the second season of Narcos, 
because he purported that there were “mistakes, lies 
and inaccuracies from the real story.” 63 This letter raised 
two important issues with respect to life story rights, 
namely that Roberto Escobar not only had ownership of 
the successor-in-rights for his brother64 and his family 
name, but he was also a part of the story.65 Based on these 
ownership rights, Roberto Escobar sought $1 billion for 
the use of his brother’s name and likeness on the show. 
Mr. Escobar argued that as one of the few survivors of the 
Medellín cartel and his brother’s “closest ally,” “nobody 
else in the world is alive to determine the validity of the 
materials, but me” regarding the allegations of the mis-
takes, lies, and discrepancies in season 1 of Narcos.66 This 
is an example of a situation where a subsequent owner 
could try to infl uence the clearing of life story rights and 
potentially affect the airing of a show by raising issues of 
accuracy and the like.

Additionally, Roberto Escobar was both his brother’s 
accountant in the Medellín cartel and the head of his 
hitmen; he wrote a book about Pablo Escobar’s drug 
empire in 2009, entitled The Accountant’s Story: Inside the 
Violent World of the Medellín Cartel.67 Yet Roberto Escobar 
is neither directly depicted in the show—it portrays an 
accountant who is fi red and claims to have been a CIA 
informant—nor ever appears in the show.68 Had Roberto 
Escobar been portrayed in the series or the details regard-
ing his “portrayed character” were based upon his book, 
then this would potentially raise issues as to whether 
Netfl ix would need to obtain the life story rights or the 
rights to Roberto’s Escobar’s book before using his name, 
likeness, and stories on Narcos. 

 3. Case Study: Chuck Wepner and Rocky 

Even where years have passed since the alleged un-
sanctioned use of life story rights, the subject of another’s 
creative efforts may still be able to interpose a cause of ac-
tion for violating one’s right to publicity. This is precisely 
what Charles “Chuck” Wepner did. Known as the “Bay-
onne Bleeder,”69 Mr. Wepner was the heavyweight boxer 
who purportedly served as the inspiration for the iconic 
Rocky Balboa movie character. 

Chuck Wepner fought some of boxing’s biggest 
heavyweight names during his career, including Sonny 
Liston and George Foreman.70 The Bleeder’s most note-
worthy fi ght was his 1975 title shot against Muhammad 
Ali, which a young Sylvester Stallone admittedly watched 
on television.71 Don King, the fi ght promoter, had offered 
Mr. Wepner $100,000 to challenge Muhammad Ali for the 
heavyweight title; Wepner noted that “Ali said he need an 
easy fi ght after [George] Foreman…and fi gured he would 

their names or likenesses was not previously recorded in 
a public manner and the fi lmmakers did not obtain per-
mission to depict these characters in the fi lm.50 

The right to publicity comes into play for clearing life 
story rights. A life story is simply “the things that have 
happened to someone in life.”51 Typically, movie studios 
and producers purchase life story rights so that they can 
have the legal right to depict the events that happened in 
a person’s life.52 Without this permission, movie studios 
and authors can be sued for invading the respective 
individual’s right to privacy.53 In this context, there is a 
confl ict between freedom of artistic expression (important 
to the movie studios and producers) versus freedom of 
privacy (important to the private citizen), and a tension 
within the First Amendment itself. In times past, the right 
to privacy prevailed, and clearing life story rights was 
a requirement.54 Traditionally, the major studios always 
played it safe so that their profi ts would not decrease by 
paying for litigation.55 The diffi culty for indie artists—
who are not as well-funded as their major studio counter-
parts—is that obtaining a life story license can be expen-
sive, particularly depending on whose “life” is being 
purchased.56 Furthermore, these agreements are not really 
about acquiring an underlying right, because the facts of 
the person’s life are in the public domain, but rather serve 
to waive certain personal rights.57 For these reasons, it is 
sometimes easier to proceed without obtaining a life story 
rights agreement.58 

 1. Case Study: Equinox Films and Winnie 
 Mandela 

In 2011, Equinox Films made a movie about Winnie 
Mandela, the wife of Nelson Mandela, starring Jennifer 
Hudson and Terrence Howard. Equinox Films based the 
fi lm on the biography, Winne Mandela: A Life, by Anne 
Marie du Preez Bezrob, and obtained the rights to the 
book. The fi lmmakers did not, however, obtain Ms. Man-
dela’s life story rights.59 Ms. Mandela openly criticized 
the movie and fi lmmakers for not obtaining her permis-
sion and “delving only superfi cially into her life story.”60 
She stated, “I was not consulted. I am still alive, and I 
think that it is a total disrespect to come South Africa, 
make a movie about my struggle, and call that movie 
some translation of a romantic life of Winnie Mandela.”61 
While there was no litigation, Equinox Films arguably 
would not have needed to obtain the life story rights 
because Winne Mandela, as both Nelson Mandela’s wife 
and a powerful individual in her own right, lived in the 
public arena. Furthermore, as the fi lmmakers based the 
fi lm upon book rights they already had, and unless the 
fi lm was based on works outside the book or a mischar-
acterization of Ms. Mandela’s life, Equinox Films would 
likely have a defense of fair use for the fi lm. 

 2. Case Study: Narcos and Roberto Escobar 

As noted above, ancillary characters or subsequent 
owners of life story rights may also invoke issues with 
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sage from the person upon whom the character is based 
or the successive owner of the life story rights.

It is also important to note what effect publicity could 
have on the fi lm. If the production is portraying a mes-
sage that is positive to a signifi cant part of the viewing 
audience, arguably what the movie Concussion sought 
by highlighting a health and safety issue for profes-
sional football players, then the trademark owner may be 
reluctant to assert its rights and potentially draw more 
attention to the artistic vehicle. Yet in a different context, 
not having appropriate clearance can result in negative 
publicity. For example, Winnie Mandela’s public criti-
cisms about the fi lm and its makers for not obtaining her 
permission and for “delving only superfi cially into her 
life story”83 were less than optimal from the fi lmmaker’s 
perspectiveb and may well have kept away patrons who 
might have purchased tickets at the box offi ce but for her 
recriminations.

Although HBO is not the subject of a lawsuit from the 
NFL for not securing authorization for Ballers, its failure 
to obtain consent and licensing from the NFL carries some 
level of risk—which still exists as of the publication of this 
article. Even though obtaining express authorization to 
use trademarks, logos, and life story rights is not always 
necessary, it is likely a more pragmatic approach that may 
shield content creators from future complication and ex-
pense, allowing them to focus on what drove them in the 
fi rst place—their creative endeavors.
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Rocky debuted the next year. Sylvester Stallone wrote, 
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movie franchise75 and achieved celluloid immortality by 
winning three Oscars, including Best Picture (it was also 
the highest grossing fi lm of 1976).76 After the movie’s re-
lease, word seeped out that Mr. Wepner had supposedly 
been the inspiration for Rocky Balboa. In fact, Wepner 
himself admitted lying to others that he had been paid for 
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V. Conclusion
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This article addresses these issues and others that 
arise out of the use of morals clauses. In addition to both 
defi ning and describing the uses of morals clauses in fi lm 
and television, it attempts to redefi ne their standard use 
by asserting that, as they stand today, the use of morals 
clauses in the fi lm and television industries create tension 
between studio and talent. Therefore, the proposition of 
this article is that the studios or production companies 
who insert these overly broad morals clauses into talent 
agreements place an unfair burden on talent because of 
inevitable ambiguity in both the drafting of the clauses 
and evolving moral standards. Further, these clauses are 
ineffective, in that they fail to provide enough protection 
for the studio itself, since the employer’s only remedy is 
termination, if that. 

II. An Overview of Morals Clauses

 A.  Morals Clauses Defi ned: A First Look at the   
  Issues

Morals clauses give the employer, in this case, a 
studio or production company, the right to terminate 
a talent agreement or otherwise sanction talent if he or 
she behaves in a way that negatively impacts his or her 
image in the public arena, and thereby also damages the 
image or reputation of the employer by association.8 In 
short, the motive behind such clauses seeks to protect 
the contracting employer from the immoral or reckless 
behavior of talent that has become so commonly associ-
ated with the celebrity lifestyle.9 Although this article 
narrowly explores the clause’s usage in fi lm and televi-
sion, morals clauses are also quite common in advertising 
endorsements, sports agreements, and even in C-level10 
executive agreements.11 As one can imagine, since they 
almost always result in termination, morals clauses are 
often heavily negotiated, and if invoked, often litigated.12 
The litigation often comes in the form of a suit for wrong-
ful termination or in a breach of an employment contract 
because the talent believes that his or her behavior did 
not trigger the clause, either because of ambiguity in the 
clause itself or a lack of required notice.13 

Litigation also occurs because there is, to this day, no 
single legal defi nition of a moral standard.14 Moral stan-
dards seem to ebb and fl ow with the times; in many cases, 
what was thought to be improper in 1951 is deemed per-
fectly acceptable in 2016. For example, any viewer who 
watches today’s popular sitcom, “The Big Bang Theory,” 
to see the married characters Leonard and Penny sleeping 
in two separate twin beds would be utterly confused and 
likely annoyed by the disconnect with reality.15 Commu-
nity standards clearly change over time, whether gradual-
ly or immediately, and with that moral standards tend to 
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I. Introduction
Everyone loves a good celebrity gossip story. In fact, 

the only thing that gets more attention than good news 
is the bad behavior of a fallen idol. We see bad celebrity 
behavior all the time, and revel in the gossip of the head-
lines, but very few take full stock of the situation in terms 
of what it means for a celebrity’s career and for the image 
of his or her employer. Although many see these behav-
iors as private individual actions, production companies 
and studios are often able to terminate the employment of 
such fi lm and television celebrities, using what is com-
monly called a morals clause. This is a heavily negotiated 
clause that lies deep within a talent agreement.1

The use of a morals clause is quite common in the en-
tertainment sector and is generally upheld by the courts.2 
Morals clauses give the employer, typically, a studio or 
production company, the right to terminate a talent agree-
ment if its hired “talent” (commonly an actor or producer) 
acts in way that does not uphold moral standards or does 
not fi t within the employer’s public image.3 The key word 
here of course is moral standard. However, what exactly 
is the defi nition of a moral standard, and exactly what 
conduct is deemed to trigger a morals clause?4 Herein lies 
the issue. Of course, talent seeks to have the most nar-
rowly drawn morals clauses possible or even strike the 
clauses altogether, allowing for full freedom within their 
private personal lives, while studios and production com-
panies seek broad clauses for purposes of full discretion.5 
This is where the tension begins, which is far from over if 
the talent actually partakes in behavior that the employer, 
in its sole discretion, believes to have breached an unde-
fi ned moral standard.

“Although this article narrowly explores 
the clause’s usage in film and television, 
morals clauses are also quite common 
in advertising endorsements, sports 
agreements, and even in C-level executive 
agreements.”

Morals clauses date back to use by Universal Pic-
tures (today Universal Studios) in September 1921, when 
Universal Pictures published a call in the New York Times 
to have these clauses be a new standard in all of its talent 
agreements.6 Arguably, to studios, these clauses have 
become even more essential today, given the age of social 
media and the speed at which news travels; however, 
issues of talent control, unfairness, effectiveness and am-
biguity all arise as well.7 



44 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2017  |  Vol. 28  |  No. 2

 ii. The First Uses of Morals Clauses

In the early 1920s, it was almost proven that fi lm 
ticket sales declined because of the perception that “stars” 
were leading “sinful” off-screen lives.27 The stories in the 
press constantly surrounded the outlandish, “garish[,] 
and scandalous” behavior of fi lm stars.28 At this point 
in history, no story is more infamous than that of actor 
and comedian Roscoe “Fatty” Arbuckle, who worked for 
Paramount Pictures under a $3 million contract.29 Fatty 
Arbuckle in 1921 was charged with the rape and murder 
of young actress Virginia Rappe at a Labor Day party 
that had “gotten out of hand.”30 Although acquitted of 
all charges, his public image could not recover from the 
original headlines printed and the court of public opin-
ion.31 Although Arbuckle’s case was the most notable one, 
there were several other actors who also formed immoral 
patterns that the public found outrageous.32 In an attempt 
to avoid the damage resulting from the scandals, studios 
turned to morals clauses.33

As a direct result of the Arbuckle case, Universal 
Film Manufacturing Company employed a new policy 
by adding morals clauses to all existing and new actor 
agreements. These clauses stated that talent could be 
terminated and salaries discontinued if they were brought 
into the disrespect of the public.34 The main portion of the 
morals clause used and publicly printed stated: “The 
actor (actress) agrees to conduct himself (herself) with 
due regard to public conventions and morals and agrees 
that he (she) will not do or commit anything tending to 
degrade him (her) in society or bring him (her) into public 
hatred, contempt, scorn or ridicule, or tending to shock, 
insult, or offend the community or outrage public morals 
or decency, or tending to the prejudice of the Universal 
Film Manufacturing Company or the motion picture 
industry.”35

This clause, printed so long ago in 1921, has remained 
largely unchanged today.36 The addition of these clauses 
were attempts to further control talent within the studio 
system; to protect the investment made in “raising” tal-
ent, and also reassure the public that morality still held a 
place in Hollywood.37 Due to the large degree of control 
that the studios exercised over their stars, the inclusion of 
morals clauses was effective, widespread, and required. 
Their use even spread to the sports industry, calling for 
New York Yankee Babe Ruth to abstain from alcohol and 
have a curfew as a result of his notoriety as a womanizer, 
smoker, heavy drinker, and law breaker.38

 iii. Morals Clauses Fight Communism

As communism fell upon Russia, China, and East-
ern Europe, and its threats shadowed the United States, 
morals clauses were applied in a new and different way. 
Rather than control the personal behaviors of talent, the 
focus turned on political views, activities, and loyalties.39 
A fear of pervasive communism in Hollywood culmi-
nated in 1947, when Congress, in an attempt to combat 

become quite subjective, thereby leaving broad discretion 
for studio employers.16

Although morals clauses may seem to bend to the 
whims of employers, their invocation should never be 
taken lightly.17 Quite often there is a balancing test, a 
determination of whether or not the talent’s conduct is so 
potentially damaging, that continuing the agreement and 
the association with that talent would be more detrimen-
tal than advantageous to the employer and advertisers.18 
To further complicate this balancing test, not only is there 
an absence of a single defi nition for a moral standard, 
but therein lies a further divide between what kind of 
action specifi cally breaches the clause.19 What constitutes 
a breach? A mere allegation of illegal activity that turns 
out to be false? An action for which the police gave only 
a warning? A public display of outlandish behavior? The 
answer for the most part is, whatever the studio employer 
says.20

 B. The History of Morals Clauses

Although the language of morals clauses has been 
only slightly altered over time, their purpose and ap-
plication has greatly changed over the course of history. 
Originally, morals clauses, when applied, sought to serve 
the religious values of a pre-World War II era, then to 
serve to the political agenda of the United States during 
the communist era, and fi nally today, to serve the ethical 
standards set by large companies and their executives.21 
Regardless of the application, one commonly unexplored 
theme that remained consistent throughout the history of 
morals clauses is “control” of talent.

 i. The Studio and Star Systems

The idea of controlling talent originally went further 
than just morals clauses. The years between the 1920s 
and the mid-1940s are often referred to as the era of the 
studio system, where all production, distribution, and 
exhibition was controlled by the eight big studios.22 The 
main component of the studio system and its success 
was the “star system,” in which studios would “breed” 
actors to fame, and control what fi lms they were in and 
for whom they worked.23 The star system was character-
ized by talent, who was often required to play any part so 
designated by the studio, seven-year contracts binding an 
actor to only one studio paid on a per-picture basis, and 
renewals of those contracts with the same studio through-
out the actor’s life.24 It was not until Olivia de Haviland 
sued Warner Brothers in 1944, and won her case, so that 
it was determined that her contract for services could be 
no longer than seven calendar years, whether or not those 
years consisted of actual service.25 After that, the studio 
system began to crumble, allowing for the freedom of tal-
ent movement in the entertainment industry.26 Given this 
system, which exercised the most control over talent in 
entertainment history and lasted for about 20 years, it is 
no surprise that morals clauses developed as a result.
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litigation of morals clauses more importantly illustrate 
that morals clauses are not only enforceable, but that 
studios have broad discretion to exercise them,53 despite 
any political underpinning or motivation by the fear of 
communism.54 

History shows that morals clauses had clear motiva-
tions behind them. Today, such clauses are widely upheld, 
but more so as a matter of economics and ethical com-
pany practices, rather than religious or political motiva-
tions.55 For that reason, this article will now examine the 
scope of morals clauses in a modern day era, looking at 
their applied usage and effects, specifi cally in the fi lm 
and television industries. It will show how the modern 
day use of the morals clause may actually be an attempt 
to effectuate some of the original practices of the studio 
system.

III. Morals Clauses Today

 A. The Scope of a Morals Clause Applied in the   
  Late 20th Century

As stated, morals clauses today are not all that differ-
ent from the original one instituted by Universal Pictures 
in 1921. Under both New York and California laws, a 
talent agreement may be terminated if an actor violates 
a morals clause by showing a disregard for not only the 
law, but also for public decency.56 A morals clause gen-
erally seeks to cover conduct that a) goes against social 
conventions and public morals or decency; b) shocks or 
offends the community; and/or c) places an employer, 
fi nancier, advertiser, studio or distributor in a bad light 
due to the association.57 If any past action (if not disclosed 
before signing a talent agreement that contains a morals 
clause) or future behavior falls into these categories, the 
clause can be triggered and the relationship terminated, 
possibly without any compensation or screen credit for 
the talent.58 Today, morals clauses are still used, but com-
monly negotiated to a lesser standard or struck out of 
deals, especially if the talent or celebrity has clout in the 
industry.59 If they remain, the language can be narrowed, 
thereby removing broad words, such as “may offend” or 
“likely to,” or they are restricted as to only remove screen 
credit, rather than full termination.60 In order to better 
understand a more modern view of how these clauses are 
applied and upheld, we turn to two important and more 
recent cases.

In the fi rst instance, morals clauses were once again 
upheld in Nader v. ABCTV, when Michael Nader, an 
actor on the television soap opera, “All My Children,” 
was terminated and written out of the show for viola-
tions of his morals clause.61 Nader was arrested for one 
count of criminal sale of a controlled substance (cocaine) 
and one count of resisting arrest.62 Nader claimed that 
he was fi red for discrimination against him, for his ad-
dictive cocaine disability, and because the morals clause 
was ambiguous, overbroad and vague on its face.63 
The Second Circuit Court affi rmed the decision that the 

this fear, used the House Un-American Activities Com-
mittee (HUAC) to subpoena several Hollywood fi gures 
in order to question their political beliefs and loyalties.40 
The famous “Hollywood Ten,” as they would later be 
known, refused to testify and were held in contempt.41 
Three of the these 10, Ring Lardner Jr., Adrian Scott, and 
Lester Cole, were terminated under their morals clauses 
by their respective employer studios for refusing to testify 
to the HUAC. As a result, the three brought wrongful 
termination suits against their employers.42 This was the 
fi rst time that morals clauses were litigated in the courts.43

”At a bench trial, it was determined that 
Scott breached his contract; the Ninth 
Circuit affirmed based on the fact that a 
criminal conviction was seen as a breach 
of a morals clause.”

In the fi rst of three cases, Loew’s v. Cole, screenwriter 
Lester Cole had been terminated under his morals clause 
by Loews (MGM) when he was determined to be an “un-
friendly witness” before HUAC, and when asked about 
his membership in the communist party. In accordance 
with this action, MGM invoked Cole’s morals clause44 
and suspended his employment for “shocking and of-
fending the community and bringing himself into public 
scorn,” by not declaring that he was not a communist.45 
The Ninth Circuit found that an employer was justifi ed 
in terminating an employee who partook in notorious 
misconduct,46 and although the trial court stated that Cole 
did not breach his contract, the Ninth Circuit reversed, 
allowing the studio to show evidence of harm to its public 
image as a result of Cole’s failure to declare that he was 
not a communist.47

In the second case, Twentieth Century-Fox Film Corp. 
v. Lardner, screenwriter Ring Lardner Jr. also refused to 
tell HUAC whether or not he was a communist, and was 
also convicted of contempt. As a direct result, Twentieth 
Century-Fox terminated Lardner, invoking an almost 
identical (and even slightly stronger than Cole’s) mor-
als clause48 in his contract.49 Again, the trial court sided 
with Lardner, but the Ninth Circuit reversed, stating that 
being held in contempt was a breach of the decency and 
morality portion of the morals clause of Lardner’s agree-
ment; Fox, therefore, had the right to terminate based on 
Lardner’s contempt conviction.50

Finally, in the third case, Scott v. RKO, screen director 
Adrian Scott was also convicted for contempt and termi-
nated as a result of a similar morals clause.51 At a bench 
trial, it was determined that Scott breached his contract; 
the Ninth Circuit affi rmed based on the fact that a crimi-
nal conviction was seen as a breach of a morals clause.52 
Although it makes perfect sense that a criminal conviction 
would be considered a breach of a moral standard and a 
morals clause, these fi rst instance cases surrounding the 
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clauses have become popular in employment agreements 
of certain C-level executives, calling for the termina-
tion of a CEO in the event of an act of moral turpitude, 
as executives are often the face and public image of the 
company.76 Finally, morals clauses have great success 
in professional sports, not only in the aforementioned 
endorsement clauses, but in player contracts as well. In 
fact, morals clauses in the professional sports industry 
have greater success, because unlike the SAG-AFTRA 
actor’s union,77 the National Football League (NFL), 
National Basketball Association (NBA), National Hockey 
League (NHL) and Major League Baseball’s (MLB) col-
lective bargaining agreements expressly allow for the 
usage of a morals clause that cannot be negotiated away, 
except in the case of endorsement deals, to which collec-
tive bargaining agreements do not apply.78 As a result of 
all of these uses, it may be said that morals clauses have 
become quite the norm. 

No matter the industry, morals clauses are never 
bullet-proof, and when invoked, are often litigated or 
even arbitrated (if the talent agreement is subject to bind-
ing arbitration, as many are).79 Although the clauses can 
be effective, they are not without their limits, and these 
limits breed the issues that were stated earlier, especially 
when used in fi lm and television. After all, a morals 
clause is only considered effective to a studio if it allows 
for termination, which still may hurt the studio, and 
conversely, it is only effective for talent if the talent knows 
which specifi c behaviors trigger the clause.80 The two 
needs of the parties, which co-exist, automatically create 
a push-pull tension in which a studio requires broad lan-
guage to fulfi ll its need, while the talent requires narrow 
language to do the same.81 

While it is advantageous to both sides to relieve this 
tension through negotiation, the law requires a high 
degree of certainty, and a clear basis for determining 
when a contract has been breached and what remedies 
may be available to the damaged party.82 This certainty 
does not have to be absolute, but should refrain as much 
as possible from ambiguity that inevitably leads to two 
confl icting meanings, then litigation or arbitration, and 
fi nally a soured relationship.83 Of course, negotiation 
over these clauses will depend on the bargaining power 
of the talent versus that of the studio;84 however, the goal 
should remain to reach a fair and reasonable drafting of 
the clause that protects talent from termination for at least 
“unsubstantiated claims, false arrests, and wrongful ac-
cusations,”85 while still protecting all aspects of a studio’s 
investment. A common compromise between talent and 
studios has been changing the morals clause into a moral 
turpitude or felony clause that allows for termination 
only in the case of a conviction of a felonious crime of 
moral turpitude.86 However, as it will become evident in 
Part IV, in the Charlie Sheen case study, a moral turpi-
tude clause may be just as or even more ambiguous than 
a morals clause, especially when the defi nition of moral 
turpitude also remains legally undefi ned.87 

termination was not a pretext for a disability and that 
the morals clause was not ambiguous because his felony 
was a proper trigger for the clause.64 The Second Circuit 
also agreed with the series of Ninth Circuit communist 
decisions, by once again stating that “morals clauses have 
long been held valid and enforceable.”65 Therefore, what 
was determined as an unambiguous clause allowed ABC 
to terminate any artist, if in its discretion the artist com-
mitted an action that was unfavorable to ABC’s image.66 

In the second case, Galaviz v. Post-Newsweek Stations, 
television news reporter Galaviz was terminated for 
breaching her morals clauses after a domestic dispute 
leading to her arrest.67 Although the incident with the law 
was her third, she also claimed the clause to be ambigu-
ous.68 In this case, the Fifth Circuit decided that an arrest 
for domestic violence, and live news coverage of the 
event, with her in handcuffs, triggered a morals clause 
that called for her termination in wake of the employee 
“being brought into public disrepute, contempt or scan-
dal.”69 Although it makes perfect sense that a third legal 
offense is something that would trigger a morals clause, 
the case shows how yet another circuit court upheld a 
morals clause as valid grounds for termination.

“While it is advantageous to both 
sides to relieve this tension through 
negotiation, the law requires a high 
degree of certainty, and a clear basis for 
determining when a contract has been 
breached and what remedies may be 
available to the damaged party.”

As a result of the studio side success of both of these 
modern day cases, as well as the communism cases ad-
dressed earlier, it is not surprising that there is so little 
litigation over morals clauses, especially since they have 
often been upheld as valid. These clauses are consistently 
upheld, whether or not they appear somewhat broad, and 
therefore have a strong effect on the entertainment indus-
try and on talent at large.70

 B. The Purposes and Effects of Morals Clauses

Since 1921, the use of morals clauses expanded far 
beyond the entertainment industry.71 Originally meant to 
boost ticket sales and faith in Hollywood morality in the 
1920s, the morals clause is now a standard term in many 
types of agreements because of the protections it offers.72 
Morals clauses have thrived in endorsement, sponsorship, 
and advertising contracts where they often remain a part 
of the deal because of the strength of the association with 
a brand.73 In the event of a celebrity’s image becoming 
tarnished, these clauses allow for immediate termination 
before the brand can be harmed.74 For this reason, morals 
clauses in the endorsement industry fl ourish and are even 
broadly expanded and upheld.75 Additionally, morals 
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but not limited to, use of recreational drugs, alcohol, and 
public party scene that, even if legal, could be detrimen-
tal to the talent’s image.100 Therefore, talent should try 
to learn and understand exactly what kind of behavior 
will trigger these clauses.101 Finally, in addition to know-
ing triggering behaviors, talent should be aware of the 
triggering effects, which most usually is termination, but 
in some cases there could be cause for fi nes or even repay-
ment of past paid monies.102 Therefore, in the event of the 
placement of a morals clause in a talent agreement, it is 
imperative that talent fully understands and learns from 
his or her agent or attorney all of the potential career ef-
fects, both long-and short-term.

 iv. Remedying Post-Trigger Effects for Talent

Just as it is important to realize the effects of a mor-
als clause and its triggers, it is also important to keep in 
mind what can be done if it is triggered. As stated, most 
talent agreements, similar to Nader’s, allow a studio 
to terminate the talent if a morals clause is invoked. In 
remedying this termination, the option of litigation is not 
foreclosed, despite the losses that Nader, Galvanez, Scott, 
Lardner, and Cole faced in the courts. However, given 
these loses, and the constant affi rmation of the validity 
of these clauses by several circuit courts, future cases are 
unlikely to be successful.103 In using a different remedy to 
avoid termination, talent could make an attempt to fi rst 
disprove the allegation of bad behavior, thereby negating 
the trigger of the morals clause.104 Finally, there always 
exists the option of once again negotiating with the studio 
to prevent termination by asking for a second or third 
chance at a morals clause by the use of an oral agreement 
or an amendment to an existing agreement.105

 C. The Implied Morals Clause

An employee owes a well-established 
common law duty to refrain from ac-
tivities that may be detrimental to the 
employer’s interest or otherwise devalue 
the performance due.106

Although not nearly as strong as an explicit morals 
clause written in a talent agreement, an implied morals 
clauses in common law still exists today in entertainment 
employer-employee relationships.107 Both New York and 
California recognize this implied duty of good conduct 
necessary for employment, if an employment relationship 
can be shown.108 Of course, the studio and star system 
discussed earlier, where stars were contracted to certain 
studios for seven years at a time, suffi ciently proved this 
employer-employee relationship; however, the industry 
now favors a “free agent” system, where many actors, di-
rectors, and screenwriters have the freedom to move from 
studio to studio, similarly to an independent-contractor 
relationship.109 Nonetheless, and often because of actor 
inducement agreements that allow studios to hold actors 
responsible for misconduct,110 actors are generally seen as 
common law employees who can be held to an implied 

In order to avoid ambiguity and encourage effective-
ness, morals clauses should include two material terms: 
a) The prohibited conduct that would trigger the clause 
and b) the circumstances under which termination may 
be rightfully used.88 In considering this, it helps to look at 
the underlying purpose of morals clauses.89 It is specifi c-
ity of language, rather than its broadness, that allows for 
increased protection for both interested parties and any 
judge who must later review an agreement.90    

 i. Effects in Television

Although Hollywood exists as a whole, it can eas-
ily be divided into fi lm and television, each with its own 
separate and independent needs. The needs and effects 
of morals clauses in both fi lm and television are some-
what different. It is important to note that television 
is infl uenced primarily through advertising; with the 
exception of network television (regulated by the Fed-
eral Communications Commission), advertisers control 
to what extent the shows on cable networks can become 
raunchy.91 Therefore, networks brand their programs and 
associate their talent with programs in a certain way and 
with certain images in order to better sell their “brands” 
to advertisers.92 The purpose, therefore, of a morals clause 
in television is to use the termination right in the event 
that the advertiser’s investment has been put at risk.93 For 
example, if a seemingly “pure character” is caught engag-
ing in impure behaviors, these behaviors may taint the 
character and therefore the program brand, in which case 
the morals clause would be triggered and the talent termi-
nated.94 However, in the event of ambiguity, the termina-
tion could be delayed, thereby putting the brand and the 
investment at risk; this once again shows why specifi city 
in the material terms of these clauses is so important.95

 ii. Effects in Film

Branding a fi lm is less about advertising, and more 
about ticket sales. Although advertising can be a part of 
the fi lm profi ts through product placement, it is for ticket 
sales reasons that the brand of the fi lm and the actual stu-
dio requires the most protection.96 A fi lm is quite costly, 
especially if part of a billion dollar franchise, like Harry 
Potter. Studios need protection for their investments.97 
A franchise itself is often even more important than the 
talent, because of large opportunities for future revenue, 
such as money from home video sale, merchandising, and 
ticket sales of sequels.98 Therefore, specifi city in morals 
clauses in fi lm allows for the quick termination of talent, 
protecting the studio from the negative impact a star may 
have on its brand, fi lm and/or franchise.99

 iii. Effects on Talent

As already stated, morals clauses have a clear effect 
on talent, as they control the personal and private lives of 
individuals as well as their overall careers. Beyond fi nan-
cial issues, this control exerted by morals clauses affects 
the daily lives of talent, in that it might limit actions they 
may have otherwise taken if not under contract, including 
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tweets were later considered “actions of public disrepute 
that shocked and offended the community.”121 Are mor-
als clauses beginning to censor celebrities, and thereby 
withholding their rights to free speech? It is likely that, in 
such a case, a studio could be free to make any argument 
regarding how talent breached a morals clause, especially 
since these clauses have been so broadly enforced in the 
past.122

Looking toward fi lm and television specifi cally, Hol-
lywood has used morals clauses in an attempt to censor 
talent. For example, Paramount in 2006 ended its contract 
with Tom Cruise for his outspoken views on Scientol-
ogy.123 During the time of the studio system, the talent 
agreements indeed controlled every aspect of a celebrity’s 
life, and it is very possible that we are slowly moving 
back in that direction.124 It can be said that to this day 
the studio system still exists in some respects; after all, 
Lionsgate brought Jennifer Lawrence to stardom through 
The Hunger Games, and Shailene Woodley through the 
Divergent Series; the only difference is that Lawrence and 
Woodley are free to work for other studios and produc-
tion companies at the conclusion of, and in between, these 
franchise movies.125 Entertainment lawyer and author of 
the well-known entertainment law book, The Biz, Schuy-
ler Moore asserts that fi lm companies should revert back 
to the studio system in order to retain the value of the star 
power they built for certain individuals; after all, it would 
give the studios more control and fi nancial security.126 
However, sometimes morals clauses can actually be quite 
ineffective and ambiguous when applied to real-life cur-
rent day situations.

IV. Ineffectiveness and Ambiguity in Morals   
Clauses: A Brief Charlie Sheen Case Study

 A. The Termination of Sheen

After careful consideration, Warner Bros. 
Television has terminated Charlie Sheen’s 
services on ‘Two and a Half Men’ effec-
tive immediately.127

In 2011, Warner Brothers Television (Warner Bros.), 
after eight seasons, exercised what it believed was its 
right to terminate actor Charlie Sheen from his talent 
agreement on the hit CBS show “Two and a Half Men.”128 
After publicized drinking binges, anti-Semitic comments 
about the show’s creator Chuck Lorre, open cocaine us-
age, and an inability to perform at work, Warner Bros. 
terminated him on the grounds of force majeure (incapac-
ity to work) and for breach of his morals clause, or in this 
case, his moral turpitude clause.129 His termination ended 
production for the season, causing fi nancial damage to 
both Sheen and to his co-workers.130 The claim made by 
Warner Bros. stated that Sheen had committed felony 
offenses involving moral turpitude, by furnishing cocaine 
to others, and that he was publicly engaging in a destruc-
tive lifestyle.131 Conversely, Sheen’s attorney argued that 
he was ready for work and completely rehabilitated.132

morals clause, especially since studios exercise a great 
deal of control over their work.111 Although this implied 
morals clause exists, it is to the greater advantage of a 
studio to place an express morals clause in a talent agree-
ment. Not only does it give the studio greater rights than 
are provided at common law, but also because it gives 
full disclosure and notice to the talent, thereby avoiding 
ambiguity.112

 D. Why Morals Clauses Are Used

 i. Clear-Cut Reasons for Use 

Morals clauses are so widely used because they 
have been upheld, work to some extent, and provide 
additional corporate protection for entertainment invest-
ments, so long as they do not compromise constitutional 
rights to free speech or violate public policy.113 They no 
longer exist for religious or political reasons, but now to 
safeguard companies, brands, and investments.114 They 
also allow a company to immediately sever any and all 
connections with talent if the latter engages in conduct 
that can inevitably hurt the brand by association, causing 
a huge fi nancial loss.115 Further exploration provides that 
morals clauses have three major reasons for use: a) they 
are enforceable as a matter of contract and employment 
law; b) they provide remedies and protections against 
bad imaging in the entertainment industry; and c) they 
encourage socially responsible behavior by deterring 
unethical behavior.116 Although sometimes these clauses 
over-control and over-restrict behaviors or even rights (as 
with the communist cases), they are generally effective, 
albeit not without issue.117 The question remains: While 
the reasons for morals clauses are somewhat good, does 
that outweigh the tension they create during negotiations 
and the eventual litigation or arbitration that ensues if 
they are actually triggered?

 ii. Possible Underlying Reasons for Use: Reverting  
 to the Studio System

In addition to the underlying reasoning discussed 
above, there are also other reasons why morals clauses 
are used. Most notably, in today’s immediate news cycle, 
morals clauses are important because of the way in which 
the public receives its information and news.118 Celebri-
ties are scrutinized by the public, and anything said or 
done by talent is often broadcast through social media to 
millions of people in a matter of seconds.119 Technology 
drives studios to move fast to terminate talent;120 the viral 
world of social media is now watching, thereby allowing 
for every single action to be recorded and for a studio 
to use leverage to terminate employment. Given this, 
studios are now able gain some control over the personal 
lives of their talent. 

Arguments abound regarding how far morals clauses 
can reach. For example, a Pittsburgh Steelers running 
back, Rashard Mendenhall, lost his endorsement deal for 
tweeting controversial remarks on Twitter regarding the 
September 11 attacks on the World Trade Center. Those 
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next season of the show had already started despite War-
ner Bros. knowledge of pending felony offenses.146 For 
purposes of this article, it is interesting to ask whether a 
moral turpitude clause is a form of a morals clause, and if 
so, is the usage of the morals clause in this case really all 
that effective?

 B. The Use of Moral Turpitude Clauses as Morals  
 Clauses

Given what we know now about what happened 
the Sheen case, it is safe to assume that Warner Bros. 
had grounds other than the moral turpitude clause to 
terminate the actor—mainly his incapacity and inability 
to perform, as shown on rehearsal tapes.147 However, a 
main issue that arose was a question of whether or not 
the moral turpitude clause in Sheen’s contract was the 
equivalent of a morals clause, and to what extent it was 
enforceable against Sheen.

Moral turpitude is an act or behavior that gravely vio-
lates the moral sentiment or the accepted moral standards 
of the community. However, those acts or behaviors are 
not legally defi ned.148 Similar to a standard morals clause, 
a moral turpitude clause prohibits certain kinds of bad 
behavior by giving the employer the right to terminate 
employment.149 Moral turpitude clauses are commonly 
used in two places other than the entertainment industry. 
The fi rst is professional athlete agreements.150 The second 
and most common place is in C-level executive agree-
ments of corporations; in one study it was proven that 
over 70% of CEO agreements, including Martha Stewart’s 
executive agreement, contained a moral turpitude clause 
calling for termination in the event of bad acts.151 

Morals clauses are typically broad in scope; however, 
moral turpitude clauses when used in any industry can 
also be ambiguous, especially as community standards of 
morality are constantly changing.152 In practice, defi ning 
moral turpitude has seem to take the “I know it when I 
see it” approach.153 However, there is one notable way 
in which morals and moral turpitude clauses differ. It 
is often the case that moral turpitude clauses, as seen 
in Sheen’s case, are more limited, in that they call for or 
are triggered not just by bad behavior, but by a criminal 
conviction of a felony or guilty plea.154 This standard, 
if included in a moral turpitude clause, more narrowly 
defi nes what an actor can or cannot do.155 For reasons of 
the narrowed standard of a required criminal conviction, 
one can assume that a moral turpitude clause might be 
the middle ground on which a studio and talent settles; 
it therefore may be possible that this is why Sheen had 
a moral turpitude clause in his agreement, rather than a 
traditional morals clause.156

However, we are still confronted with the issue as 
to whether Sheen’s moral turpitude clause was actually 
effective. Warner Bros. claimed that the moral turpitude 
clause was a morals clause, but Sheen’s attorney claimed 
that it was not.157 Even though Warner Bros. was able to 

 i. Notice of Termination

On March 7, 2011, counsel for Warner Bros sent a 
detailed notice of termination to Sheen’s counsel.133 The 
termination claimed that Sheen had engaged in destruc-
tive conduct involving outbursts to the entire world over 
the course of several weeks.134 Rather than immediately 
terminate Sheen, Warner Bros. at fi rst halted produc-
tion in an attempt to help him get the rehabilitation he 
needed, but nonetheless he continued down a destructive 
path.135 The termination in this case did not come lightly; 
however, Sheen was unable to deliver his lines and work 
with the cast and crew. Around the same time, he was 
also publicly exposed for destroying a New York hotel 
room136 while under the infl uence of alcohol and co-
caine.137 Although Sheen claimed be a brilliant performer, 
Warner Bros. retained tapes that showed a lack of balance 
and very poor line delivery; additionally, Sheen partook 
in public tirades during several off-set interviews, calling 
Chuck Lorre, the show’s creator, several profanities.138 
The termination letter claimed that Warner Bros. had the 
right to terminate Sheen because of his incapacity to de-
liver lines, and in being the star of the show.139 Finally, the 
language of the moral turpitude clause in Sheen’s contract 
read:

If Producer in its reasonable but good 
faith opinion believes Performer has com-
mitted an act which constitutes a felony 
offense involving moral turpitude under 
federal, state, or local law or is indicted or 
convicted of any such offense, Producer 
shall have the right to delete the billing 
provided for in this agreement…and 
Producer shall have the right to treat such 
act as a default…140

As a result, Warner Bros. believed that it had the right 
to terminate him, given the overwhelming evidence of 
felony offenses.141

 ii. Response: Complaint

Following the notice of termination, Sheen fi led a 
complaint on March 10, 2011 that was eventually dis-
missed, and the case then settled.142 The complaint 
claimed that Lorre and Warner Bros. had unilaterally 
decided to no longer pay Sheen in March, even though 
they were happy to continue working with him when he 
had destroyed a hotel room and was the subject of gossip 
months before.143 Sheen also claimed that Warner Bros. 
made attempts to renegotiate the next season with Sheen 
while the felony offenses were pending, thereby making 
the “sudden” termination decision abrupt and unfair,144 
as well as discriminatory, given Sheen’s cocaine addic-
tion.145 Although not discussed in the complaint, Sheen’s 
attorney claimed that there was no morals clause in 
Sheen’s contract. He stated that a moral turpitude clause 
was not a morals clause, and that the moral turpitude 
clause could not be invoked when negotiations for the 
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because of distribution agreements that were far stronger 
than any morals clause.167 Therefore, there is essentially 
nothing a morals clause can do in cases like these to pro-
tect fi lms.

Morals clauses are not integral to contracting in fi lm 
and television. Although important for endorsement and 
sponsorship contracts, the fi lm and television entertain-
ment industries do not need to rely on them. For example, 
in reality television, participants are required to disclose 
their entire histories, including arrests, convictions, civil 
cases, performances, and marital status. Collection of this 
information serves in place of a morals clause, preparing 
the producers, shows and brands for anything dis-
closed.168 To go one step further, in fact, some of the col-
lective bargaining agreements for above the line unions 
in both fi lm and television obtained prohibitions against 
morals clauses.169 Most notably the screenwriter’s guild 
(The Writers Guild of America or the WGA) and the direc-
tor’s guild (The Directors Guild of America or the DGA) 
have obtained prohibitions against any and all forms of a 
morals clause in their contracts.170 These unions contain 
two out of the major four above the line positions (actors 
and producers excluded) that exist perfectly in fi lm and 
television without morals clauses. 

Members of the WGA and DGA include Steven Spiel-
berg, JJ Abrams, and Dan Schneider, the creator of several 
hit Nickelodeon shows. As with above the line talent, 
they also represent the studios and networks in a very 
public way, and do so without morals clauses. While it is 
true that if a director or writer was to have endorsement 
agreements, he or she would be subject to a morals clause, 
that is not the case for his or her professional work.171 
Therefore, this proposal emphasizes the elimination of 
morals clauses for the remainder of above the line talent 
(most notably actors and producers) for purposes of their 
fi lm and television work.

 B. Narrowing the Morals Clause: More Drafting,   
 Less Litigating

It is unlikely that morals clauses will be eliminated 
altogether, so this second solution argues that morals 
clauses should be drafted more narrowly than is the 
current norm. Although studios prefer broad clauses for 
more discretion, narrowing them may help reduce ten-
sion, confusion, and of course, ambiguity.172  

First, in order to narrowly draft, it would help both 
studios and talent to list and address all major pro-
hibited conduct. Studios should begin with criminal 
conduct and felonies according to state and federal law, 
while also making it clear that an allegation, indictment, 
or conviction will trigger the morals clause and allow 
for termination.173 In addition, the clause should specifi -
cally address drugs and alcohol outright, listing whether 
or not possession, use, and/or sale of these items is 
grounds for termination.174 Furthermore, included in the 
list of criminal categories should be actions of violence, 

terminate Sheen’s talent agreement, it is possible that it 
was the circumstances surrounding the situation that al-
lowed for his termination, rather than the use of the moral 
turpitude clause.158 Additionally, there is no doubt that 
the moral turpitude clause used in Sheen’s agreement is 
not standard.159 The problem is not whether Sheen com-
mitted an act of moral turpitude, though, but whether 
Warner Bros., by ignoring those early on felonious actions 
while trying to negotiate the next season, created a waiver 
of the clause.160 It was therefore widely believed in the in-
dustry that rather than using the moral turpitude clause, 
Warner Bros.’s strongest argument for termination lay in 
the force majeure clause, the argument that Sheen lacked 
the capacity to work.161 

This most recent case shows how, unlike Nader, mor-
als clauses or moral turpitude clauses can actually be inef-
fective. If not for Sheen’s inability to actually perform, it is 
possible that Warner Bros. might not have had as strong a 
case for termination using just moral turpitude.162 Fur-
ther, the way these clauses are currently drafted leaves 
the studios quite vulnerable and without the right to 
any recovery, while also possibly removing their rights 
to terminate if they try to ignore, help, or give second 
and third chances to talent who have committed acts of 
moral turpitude that should trigger the clause. Of course, 
we cannot know for sure, but if the waiver argument is 
accepted by a future court,163 this case shows that second 
chances may render these morals and moral turpitude 
clauses ineffective, thereby taking away the protections 
for studios. Given this, along with the other issues sur-
rounding morals clauses as mentioned above, this article 
now seeks to put forward a series of solutions to address 
how improvements can be made.

V.  Reconciling Morals Clauses: Solutions for 
Studios and Talent

 A. The Elimination of Morals Clauses 

Although we have seen several situations in which 
morals clauses do work, we have also seen several others 
in which they lead to litigation, and in Sheen’s case, a 
costly falling out for both sides. Therefore, among the sev-
eral solutions to the issues surrounding morals clauses, 
this article fi rst suggests the elimination of the usage of 
morals clauses in fi lm and television contracts. At this 
point it may be argued that morals clauses, especially 
in fi lm, bring very little to the table. For example, when 
Mel Gibson was arrested for drunk driving and an anti-
Semitic outburst, The Walt Disney Company (Disney) had 
little recourse when it came to distributing his upcoming 
fi lm “Apocalyto.”164 The movie had been shot, there was 
no terminating Gibson, and Disney was under contract to 
distribute the fi lm, regardless of any “moral actions” of 
any above the line165 talent.166 A similar situation occurred 
with Tom Cruise and his tirades; although Paramount 
could cancel its future deals with him, it had no choice 
but to release and distribute “Mission: Impossible: III,” 
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For this reason, it would not violate or take away from 
this solution if studios were to have a carve-out in which 
this notice and opportunity to cure clause would not 
apply in the event of a specifi cally listed and especially 
egregious morals clauses violation, such as murder and 
rape.180

Aside from egregious acts, this second chance notice 
and opportunity to cure provides a double benefi t. On 
the talent side, the notice and opportunity to cure al-
lows for talent to make better choices, regain their own 
good names through apologies, all while securing their 
employment and paychecks. On the studio side, while 
the studio itself may have to withstand some publicity, 
it may stand out as notable in the industry by show-
ing that instead of writing someone off, it instead helps 
its employees get back on their feet when times are 
tough.181 More important, the studio or production will 
not automatically lose its investment on a hit television 
show in the middle of a season because it had to fi re an 
actor. 

Another reason for this type of notice and oppor-
tunity to cure is that it creates a paper trail.182 On the 
studio side, in the event that the actor fails to cure his or 
her behavior or re-engages in bad behavior, in the event 
of any morals clause litigation, the studio will be able to 
show the court that the talent had been put on notice for 
one instance of bad behavior, thereby making its argu-
ment for termination even stronger. On the talent side, 
this paper trail will at least let talent know where they 
stand with the studios, and what types of actions might 
trigger the clause, so that they know how to avert second 
mishaps. 

Finally, this clause will help to cure a situation simi-
lar to what happened with Sheen.183 A studio will be able 
to continue working with talent and negotiating new 
deals, despite previous morals clause breaches; it will not 
be penalized for continuing negotiations against claims 
that the studio has waived its right to terminate under 
a morals clause because of continued negotiations after 
past acts of moral turpitude.184 The benefi t of narrowing 
the morals clause, along with providing a notice and op-
portunity clause, may be a step toward learning from the 
past and helping to cure the issues for the future.

 D. Using a Reverse Morals Clause: Making It a   
 Two-Way Street

Morals clauses no doubt create tension between two 
parties who are trying to negotiate a deal with a favorable 
outcome for both sides. Perhaps morals clauses create 
tension because they seem so one-sided. Most often, 
when boiled down, and at least in the talent’s eyes, the 
studio always wins because the talent will be terminated 
at studio discretion if the clause is triggered. What, then, 
protects the talent? This idea leads us to a reverse morals 
clause, or a moral reciprocity clause.185 Using this clause, 

such as whether the violence is with a weapon, to what 
extent actual harm is done, and if authorities are in-
volved.175 Finally, given the age of technology and social 
media, as well as prior cases, these clauses might also 
make note to include prohibitions against certain public 
actions and public statements that cause harm to the 
company or brand.176 These can include, but are not lim-
ited to, out of control parties and what is said in off-set 
interviews (like Charlie Sheen’s), as well as social media 
statements. 

Most of these aforementioned listed prohibitions have 
been the hotly contested issues and cover, for the most 
part, triggers to a morals clause. Therefore, if explicitly 
listed in the agreement and negotiated down to what both 
parties can agree upon, it would become more than clear 
as to which actions actually trigger the clause. A common 
mistake studios have made in regards to broad morals 
clauses has been the thought that narrowing specifi city 
would decrease studio protections.177 In actuality, how-
ever, more defi nitive language in morals clauses will 
decrease ambiguity and increase protections, thereby pre-
venting not only tension, but if triggered, costly litigation 
for both sides.178

 C. A Strike System: A Notice and Opportunity to  
 Cure Clause

In conjunction with the proposed idea of drafting 
with specifi city, this article also proposes adding on a 
sort of strike system that gives talent a second or third 
chance. Essentially, this creates a notice and opportunity 
to cure clause in the event that the studio believes, in its 
discretion, that a certain action triggers the morals clause. 
Such an additional clause that gives only two strikes total 
might read: 

In the event that talent engages in such 
an action that triggers the aforemen-
tioned morals clauses, which results in a 
fi rst breach of this Agreement in Pro-
ducer’s sole discretion, he or she shall 
be given notice of such trigger and shall 
be given one and only one opportunity 
to cure said breach by means of a public 
apology via social media as well as tradi-
tional media and by any other means nec-
essary that Producer sees fi t in order to 
cure said breach for such action. A second 
breach of the morals clause shall result 
in immediate termination in accordance 
with the morals clause herein.179

A similar clause allows for a few things that will 
now be addressed. First, this system allows for a second 
chance for both talent and studios. Although a second 
chance could be benefi cial for both sides, in some cases a 
studio may rather just cut ties with talent in the event of a 
certain egregious act, such as a murder or rape conviction. 
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and the talent loses an expected salary. In the wake of an 
ideal world that includes narrowed morals and reverse 
morals clauses, with opportunities to cure in each talent 
agreement, this article now proposes clawback provisions 
be added for each side in the event that the morals clause 
is invoked by either party.  

Often used in endorsement deals, in business and 
securities, clawback clauses give companies a way to 
protect their investments by recouping an employee’s 
compensation in the event that he or she engages in an ac-
tion that may be listed in the clause itself or in a separate 
morals clause.196 The use of these clauses has even spread 
as far as MLB minor league contracts.197 As applied to the 
fi lm and television industry, it might be advantageous for 
studios to start to use clawback provisions in the event of 
a morals clause breach, in order to clawback additional 
contingent compensation198 that is somewhat expected, 
but has not already been paid. Conversely, and in the 
event of a reverse morals clause, the talent should also be 
able to use a clawback provision in order to retain, from 
the studio, fi xed compensation199 that would have been 
earned, notwithstanding the employer’s bad behavior.200  

In general, clawback provisions are often appreciated 
by companies because they hold an executive or talent 
(in the case of endorsement deals today) accountable, 
while also securing the company’s monetary invest-
ment. However, they are somewhat diffi cult to enforce.201 
Although theoretically a useful and powerful tool, further 
hesitation in their use comes from fear of the ability to 
recruit and retain talent who would not want to agree to 
these clauses.202 Therefore, a clawback provision should 
be negotiated so that it allows for enough money to be 
litigated over if need be, but not so much as to deter 
talent to sign.203 For this reason, if clawback clauses are 
enforceable in fi lm and television agreements, it would 
be in the best interest of studios to allow for some form 
of reciprocity, as with the use of a reverse morals clause, 
which would then allow for talent to collect damages in 
the event that the studio or employer engages in immoral 
behavior.204 Given this manner of use, clawback provi-
sions, like the other solutions proposed throughout this 
section, can be mutually benefi cial to both contracting 
sides in the fi lm and television industries. 

VI. Conclusion
“In Hollywood, top attorneys say a morals clause is 

the fi rst thing they strike out of an actor’s contract.”205 
Upon fi rst draft of a talent agreement, it is evident that 
morals clauses create immediate tension between the par-
ties when used in fi lm and television. As they stand today, 
the clauses seem to threaten talent by putting them under 
the microscope of the not so forgiving public eye, as well 
as the “big brother” studio eye, with grounds for termina-
tion. A termination would divide an otherwise amicable 
relationship, cut both parties off from streams of expected 
income, and be the next headline in The Hollywood Reporter. 
Given this, and as shown by the 2011 headlines of the 

an employee may terminate a relationship if its business 
negatively impacts upon his or her own image.186 These 
types of clauses have become popular in the wake of 
corporate scandals and social media, considering that ce-
lebrities have become their own brands.187 Therefore, this 
proposed solution calls for more common usage of the 
reverse morals clause in fi lm and television talent agree-
ments, in order to give the talent some protection for their 
own brands.

A reverse morals clause is a “reciprocal contrac-
tual warranty to a traditional morals clause intended to 
protect the reputation of talent from negative, unethical, 
immoral, and/or criminal behavior…” of the company 
to which it is contracted.188 In 1968, because of his clean 
image and religious values (that later dissipated) singer 
and actor Pat Boone negotiated an oral agreement for a 
reverse-morals clause with his label DOT Records, which 
was the fi rst reverse morals clause on record in the enter-
tainment industry.189 For this reason, the reverse morals 
clause is not a new concept; however, it regained the 
most attention in the wake of the infamous Enron scan-
dal.190 In 1999, Enron signed a contract with the Houston 
Astros to name its ballpark, naming it “Enron Field.”191 
After Enron’s bankruptcy fi ling and the determination 
of its Ponzi-scheme activity, the Astros spent both exten-
sive time and money attempting to rename the fi eld and 
disassociate itself from the scandalous company without 
having a reverse morals clause.192 

The Enron scandal showed the world that companies 
can misbehave just as badly as public fi gures, or even 
worse. It showed that both parties to an entertainment 
contract have reason to be cognizant of each other, while 
also requiring certain protections.193 So too is this protec-
tion required in fi lm and television, where both parties 
are bringing something equally valuable to the table; the 
studio brings its money and crew, and the talent brings 
his or her reputation and fame, which are used to sell ad-
vertising or tickets. Therefore, as a result of this mutually 
benefi cial relationship, each party should benefi t from 
the mutual protections of a morals clause (and a reverse 
morals clause). Although reverse morals clauses are likely 
to be successfully negotiated only for major above the 
line talent, perhaps if started with them, then the clause 
could one day become an industry standard.  However, 
it should be noted that in order for talent to negotiate for 
a reverse morals clause in the wake of studio resistance, 
these clauses should be narrow in scope, listing specifi c 
scandalous behaviors (like Ponzi-schemes or unfair deal-
ings), while perhaps also allowing for opportunities to 
cure.194

 E. Clawback Provisions: Giving Morals Clauses   
 Bite

Unfortunately, as they stand now, morals clauses in 
fi lm and television often allow for one remedy: termina-
tion.195 Termination leaves both parties in a sort of fi nan-
cial ruin, as the studio loses its investment in the talent 
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Charlie Sheen incident, the rewards of morals clauses do 
not outweigh their risks, because of the uncertainty that 
clouds them.

This article has not attempted to tout either side, 
studio or talent, but has instead called for a reconciling 
of morals clauses, and a way to balance the tension that 
surrounds this negotiating point. It is understandable that 
both parties have needs; however, if anything is to get 
done, they must fi nd common ground on which to build, 
to see each other as a partner, rather than an adversary. 
Understanding the foundation, scope and use of mor-
als clauses is extremely important. Equally as important 
is understanding the most recent history of how these 
clauses have actually played out in the fi lm and televi-
sion industries. History does not have to repeat itself, and 
the entertainment industry can learn from the confusion, 
tension, ambiguity, and one-sidedness of morals clauses. 
Therefore, the solutions proposed herein address several 
ways in which morals clauses can be improved and be 
useful in balancing out the tension between sides, and 
providing an additional layer of protection for the brands, 
companies or people associated with each other in the 
fi lm and television industries.
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C.J.R. v. G.A.
By Tom Fugnitti 

[P]lay gives to the young a great deal 
more than physical exercise. It also 
teaches them patience, consideration, and 
discipline…Play encourages boldness, 
courage, and initiative…Of all the ben-
efi ts conferred by play, perhaps the most 
important is the instilling in the child a 
sense of justice and fair play which will 
be retained in adult life.1

Physical injury is an inevitable component within the 
realm of youth sports, because these activities involve 
rambunctious children subsumed in fi erce competition, 
which often includes a substantial degree of contact.2 
Statewide judiciaries have recognized a recent amplifi ed 
public devotion towards youth safety, and the courts 
have been summoned to establish standards in determin-
ing tort liability between minors engaged in recreational 
sporting activities.3 The most challenging segment the 
courts have faced is instituting a standard that properly 
balances our youth’s free participation in organized 
sports with their development of adult-like virtues, such 
as teamwork and discipline.4

“Subsequent to the collision, the referees 
threw penalty flags and escorted G.A. 
off the playing field. An ambulance 
transferred C.J.R. to the emergency room, 
where he underwent open-reduction 
surgery to repair his left arm.”

In C.J.R. v. G.A., the New Jersey Superior Court, Ap-
pellate Division encountered a case of fi rst impression 
and had to determine whether G.A., a minor, could be 
found liable for injuries he infl icted upon C.J.R. during 
an organized lacrosse game.5 The court examined case 
law in other jurisdictions for guidance6 and instituted 
its own two-prong test:7 First, the court must determine 
whether the conduct would be actionable if committed 
by an adult, evaluating whether the conduct was inten-
tional or reckless;8 second, if the court determines that 
the conduct is either intentional or reckless, the court 
must then inquire whether it would be reasonable to 
expect the minor to refrain from the injurious physical 
contact.9 The Appellate Division affi rmed the Superior 
Court’s granting of summary judgment in favor of the 
defendant, fi nding that there was insuffi cient evidence 
of intentional or reckless conduct.10 The appellate court 
heavily relied on the particular circumstances of the 
game and the characteristics of the players in its dismiss-
al of liability.11

C.J.R. and G.A.15 were minors enrolled in a recre-
ational lacrosse16 league in New Jersey.17 Children par-
ticipating in the program are assigned to specifi c leagues 
according to their skill levels.18 Both C.J.R. and G.A. were 
designated to the “5/6 combination” division, which was 
essentially a “B” level team found between the “A” teams 
of the fi fth and sixth grades.19 C.J.R., the plaintiff, was 12 
years old at the time of the injury, while G.A., the defen-
dant, was 11 years old.20 C.J.R. was physically larger than 
G.A., standing two to four inches taller, and weighing 
around 14 pounds heavier.21

”Christopher Rees, C.J.R.’s father, filed 
personal injury actions on behalf of his 
son and himself against both G.A. and his 
father in New Jersey Superior Court.”

The injury occurred at the end of a game between the 
Medford and Marlton teams on May 7, 2011.22 Medford, 
C.J.R.’s team, was leading 5-4, with about 20 seconds 
remaining in the game.23 C.J.R. was running with the 
ball towards the sideline to maintain the lead until time 
expired.24 G.A. charged towards C.J.R. from across the 
fi eld and checked25 C.J.R. on the back of his torso and left 
arm.26 According to C.J.R.’s coach, it was uncertain as 
to whether G.A. made the contact with his helmet or his 
stick.27 Upon being struck, C.J.R. immediately fell and hit 
the ground, while G.A. also fell from the recoil.28 C.J.R. 
knew he had been substantially injured as he removed 
his gloves and saw that his arm was broken.29 There were 
no previous interactions between the two players prior to 
this play.30 

Subsequent to the collision, the referees threw penalty 
fl ags and escorted G.A. off the playing fi eld.31 An ambu-
lance transferred C.J.R. to the emergency room, where 
he underwent open-reduction surgery32 to repair his left 
arm.33 The referees called the game with about seven 
seconds left, presumably based on the “Warrior Lacrosse 
Rule.”34 According to this rule, “[o]ffi cials will have 
authority to terminate a boys’ youth game in response 
to fl agrant acts of unsportsmanlike behavior including 
excessively rough play…”35 C.J.R. was required to wear 
a cast for a few months and missed a week and a half of 
school.36 The surgery left C.J.R. with a slight scar, periodic 
aches in his forearm, and limited his wrestling ability.37 

Christopher Rees, C.J.R.’s father, fi led personal injury 
actions on behalf of his son and himself against both G.A. 
and his father in New Jersey Superior Court.38 The com-
plaint alleged that G.A. “acted negligently…so as to cause 
C.J.R.’s injury,”39 and alleged a separate reckless conduct 
theory, asserting that G.A. acted recklessly by engaging 



58 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2017  |  Vol. 28  |  No. 2

in a “take-out check,”40 thus violating the rules of the 
league.41 The defendant neither testifi ed nor produced 
any witnesses or evidence to rebut,42 but fi led a motion 
for summary judgment under N.J. Court Rules, R. 4:46.43

The trial court granted the defendant’s motion for 
summary judgment, stating that the plaintiff had failed 
to prove a genuine issue of material fact establishing that 
G.A. had acted recklessly or in a “nature suffi cient to 
justify imposing liability upon a minor of his age in this 
sports-related setting.”44 The judge also revealed that the 
defendant’s age was a critical component of his analysis.45

“First, the court should have only inquired 
as to whether the injurious conduct was 
intentional or reckless, because individuals 
engaged in sporting activities should be 
held to a universal standard.”

The plaintiff moved for reconsideration under N.J. 
Court Rules, R. 1:13-1.46 He was denied, and appealed 
the trial court’s determination of summary judgment.47 
The New Jersey Superior Court, Appellate Division af-
fi rmed,48 relying on state tort liability precedent in two 
distinct categories.49 The court examined cases establish-
ing tort liability for adults who injure one another in 
sporting activities and cases that limited tort liability for 
minors, in order to create an appropriate test for minors 
involved in sporting activities.50 The court looked to these 
strands of law, because there were no reported opinions 
analyzing tort liability for minors infl icting injuries on 
others while participating in sporting activities.51 First, 
the New Jersey Supreme Court decided that intentional 
or reckless conduct would be the only conduct in which 
liability attaches in organized and informal sporting ac-
tivities between adults, thus removing negligent behav-
ior from a possible form of recovery.52 Second, the court 
restated its precedent that children under the age of seven 
are presumed to be incapable of negligence.53 

The Appellate Division in C.J.R. instituted a new 
two-prong test in order to determine tort liability between 
minors in a recreational sports setting.54 The new stan-
dard inquired: (1) whether the opposing player’s injuri-
ous conduct would be actionable if it were committed by 
an adult, evaluating whether there is suffi cient proof of 
the defendant player’s intent to infl ict bodily injury or 
recklessness; and if so, (2) whether it would be reasonable 
in the particular youth sports setting to expect a minor 
of the same age and characteristics as the defendant to 
refrain from the injurious physical contact.55 

The court opined that even if there was a triable issue 
of recklessness, there was no reason to address the inten-
tional or reckless conduct inquiry.56 The court determined 
that “a reasonable jury could not fi nd the facts of this 
particular case here rising to a level of recklessness that 

would or should make this 11 year old lacrosse novice 
monetarily liable for his misguided actions on the fi eld.”57 
Specifi cally, the court relied on the particular facts that the 
defendant was 11 years old, the league consisted of less 
adept players, the game was extremely close with time 
expiring, and there was no evidence of any pre-existing 
animosity.58 The court also highlighted that its newly 
enacted standard was designed to promote a balance be-
tween child safety and virtues of teamwork and physical 
conditioning.59 The court affi rmed summary judgment for 
the defendant, relying on the particular circumstances of 
the game and the characteristics of the defendant.60

This article contends that the C.J.R. court incorrectly 
created its two-prong test in determining liability within 
youth sports by requiring an independent examination 
of the youth setting and minors’ characteristics under its 
second prong. First, the court should have only inquired 
as to whether the injurious conduct was intentional or 
reckless, because individuals engaged in sporting activi-
ties should be held to a universal standard.61 It should 
have considered all the relevant factors under a balancing 
approach in determining whether the conduct in ques-
tion was intentional or reckless. Alternatively, the court 
should have only inquired as to whether the conduct was 
intentional or reckless, the adult standard for tort liability 
in sporting activities, because the body-check was inher-
ently dangerous and occurred during an adult activity, 
thus falling under the exceptions that warrant holding 
minors to a reasonable adult standard.62 The adult stan-
dard eliminates the age and other characteristics of the 
defendant minor, since this type of activity serves as an 
exception. The court acknowledged a strong necessity in 
promoting a healthy balance between free participation 
in sports and child safety;63 however, it clearly failed by 
creating a broad standard, which practically excuses all 
conduct. The problematic reasoning will certainly lead 
to great judicial ambiguity, as the new standard does not 
adequately protect against the type of conduct the court 
claims it aims to shield.

First, the court erred by creating a two-step, broad 
inquiry rather than simply determining whether G.A.’s 
body-check was intentional or reckless, an inquiry 
adopted by a multitude of other states.64 The Appellate 
Division should not have required an independent exami-
nation of the circumstances of the game and the character-
istics of the minors involved under a separate analysis.65 
Although the conditions of the game and the individual 
characteristics of the players are undeniably relevant, 
these considerations should only be applied to classify the 
conduct as intentional or reckless in a balancing fashion, 
and not to serve as a separate platform in which the court 
may easily dismiss liability.

In Nabozny v. Barnhill, the Illinois Appellate Court 
held that “a player is liable for injury in a tort action if his 
conduct is such that it is either deliberate, willful, or with 
a reckless disregard for the safety of the other player so as 
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test of the relevant factors of the game and minor players 
to determine whether the conduct was intentional or reck-
less, it would have been plausible to fi nd G.A. not liable. 
In balancing these factors, the court maintains a narrow 
balance between free participation and liability in sports, 
and simultaneously eliminates the broad second inquiry, 
making it easy for defendants to escape liability.

“The Ohio Supreme Court found there 
was no showing of reckless or intentional 
conduct, and thus held that the 
defendant was not liable for any injuries.”

In Marchetti v. Kalish, the Ohio Supreme Court held 
that “where individuals engage in recreational or sports 
activities, they assume the ordinary risks of the activity 
and cannot recover for any injury unless it can be shown 
that the other participant’s actions were either reckless 
or intentional.”78 The court expressly noted that similar 
jurisdictions did not differentiate between adult and 
children, but applied a uniform standard of liability to all 
engaged in recreational activities, a common thread being 
adopted by many states.79 It further commented on the 
diffi culty of requiring courts “to delve into the minds of 
children,” which would lead to anomalous results, and 
thus found no reason to distinguish between children 
and adults.80 Ohio also stressed the judicial importance in 
conserving a balance between vigorous participation in 
sporting activities and player safety.81

In this case, teenage friends were playing a game 
known as “kick the can”82 at the plaintiff’s home when 
the plaintiff was severely injured.83 The plaintiff, desig-
nated “it,” spotted and called out the defendant’s name, 
making her the next “it.”84 Instead of stopping to start a 
new round, the defendant continued running and col-
lided with the plaintiff, which resulted in the plaintiff 
breaking her right leg.85 The Ohio Supreme Court found 
there was no showing of reckless or intentional conduct, 
and thus held that the defendant was not liable for any 
injuries.86 

The incident in Marchetti is very similar to that in 
C.J.R., with the slight exception that the setting was 
unorganized and without an explicit set of league rules.87 
The defendant in Marchetti, like G.A., injured the plain-
tiff during the course of play in violation of a recognized 
rule, and the court established its standard to be applied 
to all individuals engaged in any recreational activity.88 
Ohio, like Illinois and many other states, implemented a 
standard that focuses its essential inquiry as to whether 
the conduct was intentional or reckless by examining the 
relevant facts. These courts are utilizing a balancing test, 
without explicitly stating so, by considering the setting 
and manner in which these activities were engaged to 
ultimately determine whether the minor acted recklessly 
or intentionally. The Ohio court found that the defendant 

to cause injury to that player….”66 This suit involved two 
high school players who were competing in an organized 
soccer league when the plaintiff was severely injured.67 
The defendant kicked the plaintiff in the head while the 
plaintiff was making a save on the ball in the penalty box, 
as goalies are permitted.68 There was a well-documented 
rule protecting the goalie from any contact by another 
player while in possession of the ball in the penalty area.69 
The Illinois Appellate Court reversed, and remanded the 
trial court’s directed verdict in favor of the defendant, 
calling for a new trial consistent with its opinion.70 

The Nabozny court acknowledged that players owe 
a duty of care to other players when engaged in athletic 
competition and recognized urgency for courts to avoid 
placing “unreasonable burdens on the free and vigor-
ous participation in sports by our youth.”71 The court 
specifi ed that the importance of youth development of 
discipline and self-control required holding certain levels 
of conduct accountable.72 Illinois attempted to confi ne 
the balance between free participation in sports and child 
safety by creating a narrow standard, holding that only 
intentional or reckless conduct attaches liability.73 Its 
reasoning was that in limiting its review to only inten-
tional or reckless conduct, the court could avoid judicial 
involvement in the operations of sporting activities to 
the greatest extent possible.74 The court determined that 
some restraints must accompany every athlete engaged in 
sporting activities, thus fi nding it was suffi cient to limit li-
ability solely to intentional or reckless conduct, regardless 
of the player’s age.75 No distinction between adults and 
children was instituted; instead, the focus shifted solely to 
the nature of the defendant player’s conduct.76 

“Had the court conducted a balancing 
test of the relevant factors of the game 
and minor players to determine whether 
the conduct was intentional or reckless, 
it would have been plausible to find G.A. 
not liable.”

The soccer game in Nabozny is strikingly similar to 
the lacrosse game in C.J.R., as the injury occurred between 
two minors engaged in an organized sports league. The 
physical contact to C.J.R. and the plaintiff in Nabozny were 
both violations of a league rule fashioned to protect its 
players from unjustifi able injury. New Jersey, like Illinois, 
should have implemented a standard holding all conduct 
actionable, because players are charged with a duty to re-
frain from conduct that is prohibited by safety rules, and 
intentional or reckless conduct threatening another play-
er’s safety should not be tolerated.77 Adopting this nar-
row standard would leave little room for any uncertainty 
as to how to assess injurious conduct within youth sports, 
as it gives less deference to defendant players solely in 
relation to their age. Had the court conducted a balancing 
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inherently dangerous,99 he or she is held to a reasonable 
adult standard for fairness and public policy concerns.100 
An underlying reason for this shift in standard is to elimi-
nate the injustice that would occur if defendant minors 
could defend themselves merely by asserting that other 
children similarly situated would have acted the same 
way.101 Since this incident falls under both of the excep-
tions, G.A. could have been held to a reasonable adult 
standard. As the court should have applied the reason-
able adult standard, its inquiry should have been limited 
exclusively to whether G.A.’s body check was intentional 
or reckless, without regard to his age. 

In Neumann v. Shlansky, the New York trial court held 
that a minor negligently driving his golf ball was to be 
held to an adult standard of care because golf was consid-
ered an adult activity, and there was a potential inher-
ently dangerous activity involved.102 This suit involved 
an experienced 11 year old minor playing golf with his 
mother and two other adults.103 The defendant minor 
drove his golf ball errantly, ultimately striking the plain-
tiff in the leg while he was walking to his next hole.104 The 
defendant testifi ed that he saw the plaintiff before striking 
the ball and yelled “fore” once he realized his ball was 
hooking in the plaintiff’s direction.105 The New York trial 
court found the defendant minor to be liable, determining 
it was proper in holding the minor to a reasonable adult 
standard.106 

The Neumann court acknowledged that, generally, 
minors are held to a standard of a reasonable person of 
like age, experience, and circumstances; nonetheless there 
are two exceptions, which require a universal adult stan-
dard to apply to minors.107 The fi rst exception is when a 
child participates in an activity normally taken by adults, 
which then directs the minor to be “held to the standard 
of adult skill, knowledge and competence, and no al-
lowance may be made for his immaturity.”108 The nature 
of the game, coupled with the minor’s background and 
experience, satisfi ed the fi rst exception that golf was an 
adult activity, as he had extensive knowledge of the sport 
and its integrities.109 The second exception is that when 
the activity is inherently dangerous, the minor forfeits his 
right to be held to a reasonable person of his age because 
it would make little difference to the injured party as to 
the tortfeasor’s age.110 The court again examined the na-
ture of the game and the experience of the minor and con-
cluded he had acted in an inherently dangerous manner, 
knowing that hitting a golf ball under unsafe conditions 
created a dangerous probability of substantial injury.111 

The golf drive in Neumann is analogous to the body-
check in C.J.R., as the contact originated from minors en-
gaged in recreational activities, which ultimately infl icted 
bodily injury onto others. New York found that golf was 
an adult activity as of its historic nature and because its 
primary participants were adults.112 The Neumann court 
also categorized the drive of the golf ball made under 
unsafe conditions as an inherently dangerous activity.113 

minor did not act recklessly or intentionally by apply-
ing the factors of the situation objectively, without giving 
unwarranted weight to the ages of the minors involved.89

Factors such as the nature of the game, the individual 
characteristics and skills of the players involved, and the 
rules of the activity are indisputably relevant in determin-
ing whether the defendant minor acted intentionally or 
recklessly at the time of the physical contact.90 However, 
such factors should be examined in determining whether 
the conduct was intentional or reckless in a balancing 
method.91 While the Appellate Division considered G.A.’s 
age, skill level, and disposition of the game, it completely 
ignored the fact that G.A. was considerably smaller than 
C.J.R. and still managed to infl ict a substantial injury with 
his body-check.92 This indicates the necessity to examine 
the particular factors of the game and characteristics of 
the players in totality, because that is the most effective 
way to determine whether the conduct was intentional or 
reckless.93

“The nature of the game, coupled 
with the minor’s background and 
experience, satisfied the first exception 
that golf was an adult activity, as he had 
extensive knowledge of the sport and its 
integrities.”

By considering these factors under a separate prong, 
the court unconsciously created an implied defense, since 
defendants could assert that similar minors would have 
acted the same way, and thus they should not be liable.94 
The court may have been justifi ed in fi nding that G.A. did 
not act intentionally or recklessly, but failed to analyze 
all relevant factors under a single balancing inquiry.95 
The facts, that G.A. was 11 years old and was notably 
smaller than C.J.R., the league consisted of less-skilled 
players, the score was extremely close with time wind-
ing down, and there was no previous animosity between 
G.A. and C.J.R., may have been suffi cient for fi nding a 
lack of intentional or reckless conduct.96 This balancing 
method, rather than the two-step inquiry, better maintains 
the balance between free participation in youth sports 
and player safety by conducting a single analysis of all 
relevant factors under one centralized investigation.    

Alternatively, the court could have only inquired as 
to whether G.A. acted intentionally or recklessly—the 
adult standard—because the body-check was inherently 
dangerous and occurred during an adult activity, thus 
falling under the exceptions that warrant holding minors 
to a reasonable adult standard.97 This method would call 
for the complete disregard of the defendant minor’s age, 
as various states have concluded certain types of activity 
require a necessity to hold children to adult standards.98 If 
the minor engages in either an adult activity or something 
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to play guessing games by requiring them to plunge 
into the minds of our youth in a case-by-case analysis 
and subjectively determine whether comparable minors 
would act similarly.124 Such behavior will cause a lack of 
judicial uniformity and waste valuable time and resources 
of an already overworked judicial system. 

It can be argued that holding children to the same 
standard as adults is unfair, since children are not as 
mature and may not fully understand the consequences 
of their actions.125 However, holding children to an adult 
standard does not ignore these concerns, since the par-
ticular circumstances of the setting and the characteristics 
of the minors retain a critical role in determining whether 
the conduct was intentional or reckless. The suggested in-
tentional or reckless standard is not aimed to punish, but 
rather to educate, our youth; to develop into responsible, 
productive members of society, through their participa-
tion of the great youth sports programs throughout the 
country.126

Conclusion
While the C.J.R. court may have reached a logi-

cal conclusion, its methodical approach was extremely 
problematic. The court incorrectly required a separate 
examination of the youth setting and minors’ character-
istics, rather than simply inquiring whether the injurious 
conduct was intentional or reckless.127 The court failed 
to implement a universal standard accompanied under a 
balancing test in determining whether there was inten-
tional or reckless behavior that would warrant judgment 
for the plaintiff. The C.J.R. decision sets a dangerous 
precedent for similar situations because of the very dif-
fi cult burden plaintiff minors must sustain to receive just 
compensation. A universal standard focusing on whether 
the conduct was intentional or reckless, together with 
guidance from parents, coaches, and other infl uential 
persons, best promotes a healthy balance for the integrity 
of youth athletic competition and child safety.128 
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out a number of individual rights, the right to “privacy” 
is not explicitly one of them.8 It has been settled in juris-
prudence, however, that an individual does have a right 
to privacy, though the right may be limited or superseded 
in some circumstances.9 

 One of the most recognized Amendments pertaining 
to the right to privacy is the Fourth Amendment, which 
protects people from “unreasonable searches and sei-
zures.”10 Generally, warrantless searches and seizures are 
considered unreasonable “absent individualized suspi-
cion” of wrongdoing.11 Exceptions do exist, however.12 

The First Amendment protects an individual’s pri-
vacy to his or her religious beliefs, and freedom of speech 
and assembly,13 and the Third Amendment protects the 
privacy of one’s home against government use to house 
militia during times of war.14 Lastly, the Fourteenth 
Amendment has been recognized by the Supreme Court 
as providing a substantive due process right to privacy,15 
through cases such as Roe v. Wade (extending reproduc-
tive privacy rights to women), 16 and Lawrence v. Texas 
(protecting one’s private life).17

In sum, while the Constitution does not explicitly 
enumerate an individual’s right to privacy, it has been 
interpreted over time to protect (among other things) the 
privacy of one’s autonomy over his or her body, mind, 
and personal living space.18 This last example (referenc-
ing privacy rights in the home) specifi cally relates to a 
person’s tangible property. Individuals can also generate 
“intangible” property,19 such as personally identifi able 
data, and privacy rights associated with this type of prop-
erty are most commonly regulated by statutes. 

 B. A Statutory ‘Right to Privacy’ in the United  
 States 

Statutory bases for privacy rights primarily address 
the collecting and safeguarding of sensitive personal 
information (e.g., social security numbers). These statutes 
can be divided into those (a) protecting substantive pri-
vacy rights over the collection and use of personal data, 
and (b) regulating procedural systems associated with 
collecting and using individuals’ personal data. 

 i. Statutes Protecting Substantive Privacy Rights 
 Associated with One’s Personal Data 

Whether fi lling out forms on websites or using one’s 
cell phone for personal business, data on individuals is 
routinely collected by public and private entities. Some of 

Exploring an Individual’s Right to Privacy When Using 
Voice Chat in Video Games in an Age of Heightened 
National Security Concerns in the United States 
By Maraiya Hakeem

Introduction 
Whether the game system was an Atari or an XBox 

Live,1 many Americans have vivid memories of games 
and gaming systems rising, falling, and shifting in popu-
larity over the years. The millennial generation grew up 
watching the 2-D antics of memorable faces like the Super 
Mario Brothers2 and were enamored with handheld 
systems like the Gameboy and Gameboy Color3 once they 
became more popular throughout the United States.

“Individuals can also generate ‘intangible’ 
property, such as personally identifiable 
data, and privacy rights associated with 
this type of property are most commonly 
regulated by statutes.”

Since the 1980s, the capabilities of game consoles—
and the gaming industry overall—have grown by leaps 
and bounds.4 Today, video games can be played on desk-
top and laptop computers, smartphones (via applications 
or “apps”), on social media websites like Facebook, and 
on traditional game consoles. Modern video games can 
be as elementary as matching colored shapes in rows,5 
and as complex as allowing players to compete against 
and communicate with each other in real time while 
completing game missions.6 With all of these new gaming 
developments, what would happen if the new capacities 
of gaming systems were utilized outside of their intended 
purpose of entertaining consumers? Furthermore, what if 
these uses—unintended and perhaps initially unforeseen 
by game manufacturers and developers—pose threats to 
the greater public and national security? This article ex-
amines these questions and more, by exploring (a) current 
trends in video gaming; (b) how the expanding capabili-
ties of video games could facilitate national security risks 
in the United States if improperly utilized, and (c) how 
privacy laws may adapt in the foreseeable future to ad-
dress these plausible scenarios.

I. The Right to Privacy 

 A.  A Constitutional ‘Right to Privacy’ in the  
  United States 

The U.S. Constitution7 (and case law stemming from 
Constitutional Amendments) provides a solid introduc-
tory framework for what an individual’s right to privacy 
is in the United States. Although the Constitution spells 
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 C. When the Right to Privacy is Unprotected 

One’s right to privacy may be unprotected in instanc-
es where the particular issue in question has not been 
clearly addressed in case law or by statute.29 These types 
of situations are likely to remain common ones over time, 
as new technologies will continue to be created and used 
by individuals. Any such privacy rights asserted will be 
decided on an ad hoc basis, based on any existing privacy 
law that may be analogous to the new legal questions at 
hand. 

An example of where a person’s rights are not unpro-
tected, but instead overruled, includes issues concerning 
public/national security by state and federal govern-
ments. The Fourth Amendment, for example, permits 
warrantless searches in cases where the government 
shows that it has a special need.30 In those circumstances, 
courts generally employ a balancing test to weigh the 
circumstances at hand in their totality.31 

II. The Evolution of Video Game Systems32 

 A. Functionality 

Gaming Systems and Consoles—A Short History 

What may be surprising to some is that the fi rst ‘gam-
ing’ device dates back to as early as 1940, when the inven-
tor Edward U. Condon debuted at the New York World’s 
Fair an interactive computer33 that played a match stick 
game against a human player.34 The fi rst blackjack card 
game was developed for the IBM-701 computer in 1954,35 
and in 1966, the inventor Ralph Baer began developing 
concepts36 that he would later use in inventing the fi rst 
television video games.37

In 1971, Nolan Bushnell and Ted Dabney created 
“Computer Space,“ the fi rst commercially sold arcade 
game.38 IN 1972, the Magnavox Odyssey was the fi rst 
gaming device that plugged into a television for game-
play.39 The Atari 2600 game system was released in 1977, 
and ushered in a new era of gaming consoles.40 The Nin-
tendo Entertainment System was released in 1985, and the 
Sega Genesis console was close behind it, being released 
in 1989.41 

The 1990s and 2000s saw their share of developments 
to gaming consoles, with systems like the Super Nintendo 
(1991), Nintendo 64 (1996), Sony PlayStation 2 (2000), and 
Nintendo Wii (2006), for example, competing fi ercely for 
business in the video game market.42 Currently, some of 
the most popular game consoles include the Xbox One 
and the PlayStation 4, both of which come fully ready 
with television streaming, smartphone connectivity, and 
player group chat capabilities.43 These functions now 
allow players to interact in real time and are vastly more 
advanced than the stationary arcade, single player, non-
internet-based games of the not-so-distant past. 

the key statutes that operate to protect the use and collec-
tion of such personal data include the Privacy Act of 1974 
(Privacy Act) and the Financial Services Modernization 
Act (FSM Act).

The Privacy Act prevents federal agencies from dis-
closing information that they have collected in a “system 
of records”20 on an individual without his or her written 
consent.21 Under the Privacy Act, agencies have to pub-
lish notice about their systems in the Federal Register, and 
allow an individual to review his or her personal informa-
tion, among other requirements.22

“These functions now allow players to 
interact in real time and are vastly more 
advanced than the stationary arcade, 
single player, non-internet-based games 
of the not-so-distant past.”

The FSM Act is another relevant law that governs 
how sensitive fi nancial information is used and dis-
closed.23 It applies to a broad range of fi nancial institu-
tions, from banks to any other businesses that offer fi nan-
cial services.24 Under the FSM Act, such institutions are 
limited from disclosing customers’ non-public personal 
information, must provide customers with the companies’ 
privacy policies, and must protect the information that 
they collect.25 

 ii.  Statutes Regulating Procedural Aspects of  
  Personal Data Collection and Use

Additional statues protect procedural aspects of col-
lecting personal data, such as the Federal Trade Com-
mission Act (FTC Act) and the Electronic Communica-
tions Privacy Act (ECP Act). The FTC Act aims to protect 
consumers from unfair practices and policies concerning 
the disclosure of their personal data.26 It addresses how 
companies provide consumers with information about 
their online privacy policies and explanations of the data 
security safeguards that are in place.27 The ECP Act28 
regulates issues, such as, intercepting data that is trans-
mitted between computers and Internet Service Providers 
(ISPs), for example. 

 iii.  Self-Protection of Data 

In conjunction with the statutory measures available 
to protect consumers’ data online, internet users can make 
efforts themselves to protect their own data, such as edit-
ing their privacy settings on social media sites to disclose 
the least amount of personal information. While case law, 
statutes, and users’ own actions can be used to protect 
their privacy rights, these means are not available in all 
situations, such as those where one’s right to privacy may 
be unprotected or superseded due to compelling state or 
government interests. 
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• 59% of game players were male and 41% were 
female,57 and the average player was 35 years old.58 

• The percentage of gamers per age group was: 27% 
(under 18 years); 29% (18-35 years); 18% (36-49 
years); and 26% (50+ years).59 

• Top genres of video game units sold [in 2015] were: 
Shooter (24.5%) and Action (22.9%).60

• Of the top 20 highest selling video games [in 2015], 
ones with a “Mature” rating included: Call of Duty: 
Black Ops III (#1) and Grand Theft Auto V (GTAV) 
(#6).61

These raw facts and fi gures illustrate that the gam-
ing industry—and its appeal to the general masses—has 
continued to grow over time.62 

III. The Convergence of Virtual Reality, the  
Real World, and the Law 

The 2015 Paris Terrorist Attacks 

On the evening of November 13, 2015, the city of Par-
is experienced a terrifying night of bloodshed, as a series 
of bombings and mass shootings killed over 130 people 
and injured hundreds of others.63 The Islamic State of Iraq 
and Greater Syria (ISIS) soon took responsibility for the 
attacks, releasing a video and stating that: “As long as 
you [France] keep bombing you will not live in peace…
You will even fear traveling to the market.”64 While coun-
tries around the world were scrambling to better under-
stand the organization,65 one overlooked area related to 
the unusual ways in which the organization may recruit 
supporters, such as through the use of video games. 

The Guardian article titled The Isis propaganda war: a 
hi-tech media jihad details the many ways in which ISIS is 
using social media, and even video games, to incite fear 
in its adversaries and to recruit supporters around the 
globe.66 In a propaganda video on YouTube, the organiza-
tion utilized gameplay and scenes from the game GTAV, 
posting a message on the video that read, “Your games 
which are producing from you, we do the same actions in 
the battelfi elds (sic)!!”67 Using this game was an effort to 
convince game players—some of whom are likely chil-
dren—that playing GTA V was the equivalent of practic-
ing the tasks that they would undertake if they joined 
ISIS.68 The message was simply that “if you’re playing 
Grand Theft Auto, you’re already part way to being an 
Isis fi ghter.”69 

It should be noted that ISIS is not the fi rst organiza-
tion to use entertainment and video games as a recruit-
ment tool, as the game “America’s Army [for example] 
is a freely available PC game…that doubles as a [U.S.] 
military enlistment tool.”70 Nevertheless, if GTA V can 
be used by a militant organization71 to recruit support-
ers, using other video games for recruitment—especially 
those utilizing VoIP technology—is a plausible next step 
for similar groups. Due to the growing number of video 

Voice Over Internet Protocol Technology 

Voice Over Internet Protocol (VoIP) is technology 
that facilitates the real time transmission of voice signals, 
using the internet instead of traditional phone lines.44 
Service providers of the technology include Vonage and 
Skype,45 and potential consumer benefi ts are lower utility 
bills and being able to make long distance calls without 
the extra costs usually charged by traditional phone 
companies.46 Potential drawbacks of using the technology 
include diffi culty contacting emergency services47 and 
problems with internet connections during bad weather.48 
The Federal Communications Commission (FCC) governs 
VoIP phone services, and limits (among other things) 
“interconnected VoIP providers’ use of customer propri-
etary network information such as your telephone calling 
records.”49

Currently, VoIP technology is in widespread use,50 
especially in the gaming community, where “VoIP is [vir-
tually] expected in every online game.”51 Consoles, such 
as the PlayStation 4 and the Xbox 360, even provide op-
tions for group chats, “which allows you and your friends 
to form a virtual ‘party’ and communicate, no matter how 
many different games [you’re] playing. This is a huge im-
provement over game-based chat, which is cut off if you 
get disconnected from the match.”52

”While countries around the world 
were scrambling to better understand 
the organization, one overlooked area 
related to the unusual ways in which the 
organization may recruit supporters, such 
as through the use of video games.”

 B. Consumer Appeal 

The general framework for multiplayer gaming as it 
functions today originated in the 1970s, with chain res-
taurants investing in games for their establishments, and 
large universities having access to computer-based teach-
ing systems such as Programmed Logic for Automatic 
Teaching Operation (PLATO), which allowed multi-screen 
play of the strategy game Empire.53 The functionality 
of today’s generation of games, however, is much more 
intricate than multiple players gaming together via one 
internet server, and the demographics of video gamers 
and statistics on the gaming industry have expanded as 
well. In 2009, the video game industry generated over $10 
billion in U.S. revenue,54 and by 2014, the computer and 
video game industries combined reached $15.4 billion. 
Additionally, in 2016: 

• 63% of U.S. households had at least one member 
who played video games three or more hours per 
week,55 and 65% of U.S. households contained 
video game devices.56 
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Constitutional Privacy Rights in Operation 

When considering how existing Constitutional rights 
to privacy operate in the virtual world, it is important to 
note that most privacy rights cases address an individu-
al’s right to protect his or her likeness against commercial 
use, and do not address issues relating to data collecting 
or monitoring. Cases such as Harding v. Paramount Pic-
tures80 (discussing one’s right to privacy from having his 
or her likeness used in a video game), or Neal v. Elec. Arts, 
Inc. (a case between a football player and video game 
manufacturer with claims brought for invasion of privacy 
by both appropriation and false light),81 for example, il-
lustrate this reality. 

These cases address the right to privacy as it relates to 
use of one’s likeness that is usually either (1) in breach of 
an explicit contract defi ning the parameters of that use,82 
or (2) simultaneously infringing on a famous person’s 
right to publicity. As it relates to considering how Con-
stitutional privacy protections may operate in the virtual 
world, these cases deal with people who are physically in 
the real world and whose likenesses or images are being 
integrated into virtual reality. Our case of VoIP data being 
created within virtual reality and possibly accessed and 
transposed out of that environment 83 is the direct op-
posite. Therefore, if Constitutional arguments are to be 
used in favor of preserving VoIP rights, they will have 
to creatively interpret existing case law to apply it to the 
VoIP data. 

Statutory Privacy Rights in Operation 

While privacy is important as it relates to video 
games and virtual reality, the federal government does not 
statutorily require that video game manufacturers provide 
privacy policies to their users.84 Such documents are gen-
erally used, however, as a preventative measure against 
potential legal liability.85 

Additionally, while there are no specifi c statutes that 
address ‘privacy’ as it relates to VoIP use in video games, 
to the extent that a use of the VoIP data may overlap with 
other privacy statutes (such as the Children’s Online Privacy 
Protection Act (COPPA), for example), current privacy 
statutes would certainly come into governance. Such 
statutes may likely be the most successful way to govern 
VoIP use in video games in the future.86 

B. Potential Legal Responses to Video Game VoIP 
Use for Threatening Purposes

This article has addressed the use of VoIP technology 
in video games and has been concerned with the legal 
implications in a scenario where a group begins using 
the VoIP technology to disseminate information or plan 
activities that pose a public threat or national security 
risk. One possible response to such a scenario is that the 
gaming community itself will consider its own modes of 
self-regulation. This could mean updating privacy poli-

game players in the U.S. and the growing game industry 
in general,72 video games that use VoIP should be ana-
lyzed in a new light. The current strengths and weakness-
es of U.S. privacy law should also be considered, in an 
effort to analyze the risks that VoIP-capable video game 
use could pose to the country’s national security. 

 A. How Privacy Law Operates in Virtual Reality 

Real People, Virtual Worlds 

When trying to understand how the law works in vir-
tual worlds, one important question is how virtual worlds 
should be compared to the real world. Some scholars 
argue that creating an entirely new legal system would 
be justifi ed if the online world were completely different 
from reality.73 Relatedly, other scholars have concluded 
that the virtual world and the real world differ enough 
to require deviation from already established legal frame-
works to resolve legal issues.74 Yet how much do we devi-
ate? How do we know whether legally actionable conduct 
has occurred in virtual reality, before even deciding from 
what real world legal frameworks to deviate? 

The article Griefi ng, Massacres, Discrimination and Art: 
The Limits of Overlapping Rule Sets in Online Games75 exam-
ines how people view rules and real world norms as they 
are translated into virtual worlds.76 Through various case 
studies, it ultimately concludes that there is no uniform 
consensus among gamers about what types of behavior 
are “wrong” or legally actionable, and that the boundar-
ies of “good” or “bad” behavior are unclear.77 The focus 
of this article, however, moves beyond that initial deci-
sion of what is accepted and unaccepted behavior within 
the game community. It instead focuses specifi cally on 
the utilization of VoIP technology, which may facilitate a 
government interest to infringe on an individual’s privacy 
while he or she is playing the game. 

With VoIP use, the personal data at issue are the con-
versations that take place between players while they are 
logged into a video game. Another way of understanding 
this link between a player and his or her conversation 
is to consider that: “In principle, three relations can be 
given, namely (1) an authorship relation between the indi-
vidual and the information, (2) a descriptive relation with 
respect to the individual (referring to the status of and 
the actions taken by an individual), or (3) an instrumen-
tal mapping relation with respect to the individual for 
institutional identifi cation. The major concerns regarding 
privacy protection in cyberspace are related to descriptive 
relations.”78  

VoIP use in video games aligns with this assertion 
(as group chat conversations are “actions taken by an 
individual”), and some deviation from current legal 
frameworks is necessary to analyze privacy rights in this 
information, as current privacy policies and terms of use 
agreements for most games reference general data collect-
ed on gamers, and not VoIP conversations specifi cally.79 
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A challenge to using statutory and legislative measu-
res to address VoIP misuse is that requiring game system 
VoIP operators to proactively record the conversations 
that take place over VoIP will place an undue burden on 
the game operators (not to mention that industry con-
stituents could see it as an unwelcome government intru-
sion).93 Secondly, allowing the government to have unlim-
ited access to the interfaces and internet connections over 
which the gaming VoIP conversations take place could 
raise serious concerns about its accountability to gamers 
who are being surveyed. 

Lastly, if the gaming industry (and all other inter-
ested constituents) were to simply ignore the possibility 
of VoIP misuse, it would be taking a reactive—instead of 
a proactive—approach to addressing how the wonderful 
capabilities of its games and gaming community could be 
easily misappropriated for negative (even illegal) ultimate 
purposes. Perhaps the creators of GTA V had never envi-
sioned that their game could be used as an enlistment tool 
for a militant group, but it has happened, and the incident 
should place the gaming and legal industries on notice 
that VoIP misuse could become widespread in years to 
come. 

IV.  Future Outlook 
Moving forward, whatever privacy law’s response is 

to the potential problem of VoIP misuse in video games, 
courts must consider that enforcing real world law us-
ing traditional tactics will be diffi cult unless against “(1) 
persons with a presence or assets in a specifi c national 
territory, (2) persons over whom a nation can obtain per-
sonal jurisdiction and enforce a default judgment, and (3) 
persons who can be successfully extradited.”94

In some respects, one of the simplest ways to begin 
considering VoIP privacy rights is to focus in on End User 
License Agreements (EULAs), as they are already com-
mon in the gaming world.95 Most video game EULAs, 
for example, already inform users that if a court compels 
the game company to provide personal data about game 
users, it will comply.96 Additionally, there are real world 
instances where companies accused of violating privacy 
laws made modifi cations to their EULAs to remedy the 
situations.97 A drawback to this approach, however, is that 
EULAs are—at their core—contracts, and thereby limited 
by principles of unconscionability, among others.98 

Conclusion
A U.S. citizen possesses certain privacy rights, which 

are outlined by the U.S. Constitution (as evidenced in 
case law) and through enacted statutory legislation. This 
framework protects, for example, rights to one’s bodily 
autonomy, religious and sexual freedom, and how non-
corporeal and non-tangible property—such as personal 
data—can be collected and used.

cies to, for example: (a) explicitly state that conversations 
that take place over VoIP during (or outside of) normal 
game play are not guaranteed to be private conversations, 
or; (b) explicitly state that in the event that the game sys-
tem VoIP operator is compelled for information from the 
government (e.g., data about users of the chat functions, 
and/or lengths of time they used the service), the video 
game company will swiftly comply. 

Another potential response is for legislation to be 
drafted that will require that (a) the conversations that 
take place over VoIP must be recorded by game system 
VoIP operators, or (b) the government can access—at 
any time, as long as it has a legitimate national security 
concern—the interfaces and internet connections over 
which the gaming VoIP conversations take place. A third 
response to this proposed scenario is to ignore the hypo-
thetical situation as a viable possibility of the near future. 
Reasons for doing so may include the belief that creating 
game avatars and spending hours talking undercover 
with gamers worldwide using VoIP is time consuming, 
and an unlikely recruitment tactic. Another reason for 
holding this view could be that the time and resources of 
lawmakers, game developers, and manufacturers should 
not be used to address the scenario until there are clearer 
signs that nefarious VoIP use in games has become wide-
spread among militant groups. 

 C. Potential Challenges to the Aforementioned  
 Legal Responses

Self-regulation by the video game industry is a solu-
tion that may be a bit diffi cult to implement, because the 
gaming industry’s infrastructure is supported by various 
(and numerous) constituents like ISPs, internet devel-
opers, hardware and software companies, and internet 
organizations.87 While self-regulation may be effective 
in the context of the industry’s game ratings system,88 
this is likely because the ratings are for the consumer’s 
benefi t, and such self-regulation does not fundamentally 
change the way video games are marketed, accessed, and 
consumed. With self-regulation over VoIP technology 
use, these parties are likely to have strong and potentially 
divergent opinions about what the self-regulation should 
(or should not) look like practically, and may therefore be 
uncomfortable or unwilling to police themselves. 

Additionally, scholars on online regulation have 
posited that self-regulation can come in many forms, each 
one presenting its own challenges. Such self-regulation 
can occur by private groups, or within a framework sug-
gested by the government.89 Resulting problems may 
include collective agreements among gaming profes-
sionals that may run into antitrust law issues;90 “gentle-
men’s agreements” that are only effective if they morally 
pressure someone into following them;91 and Rules of 
etiquette (sometimes referred to as “netiquette”) that 
people can (similar to gentlemen’s agreements) choose to 
disobey.92 



70 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2017  |  Vol. 28  |  No. 2

21. There are 12 exceptions where the disclosure can be made without 
a person’s consent. See 5 U.S.C. § 552(b). 

22. 5 U.S.C. §§ 552(c)-(e).

23. 5 U.S.C. §§ 6801-6827.

24. Id. 

25. Id. 

26. 15 U.S.C. §§ 41-58. 

27. Id.; see also the Children’s Online Privacy Protection Act (COPPA) 
(15 U.S.C. §§ 6501-6506), which protects the online collection of 
personal information from children. The Federal Trade 
Commission also enforces this Act.

28. 18 U.S.C. § 2510. 

29. See, e.g., http://www.eloisegratton.com/blog/2015/06/04/
expectation-of-privacy-in-old-or-deleted-emails/, for an 
interesting discussion on privacy rights in one’s deleted emails.

30. Miller, 520 U.S., at 309. 

31. Id. 

32. See http://www.pbs.org/kcts/videogamerevolution/history/ for 
more information. 

33. http://pdfpiw.uspto.gov/.piw?Docid=02215544&homeurl=http%
3A%2F%2Fpatft.uspto.gov%.

34. http://techcrunch.com/2015/10/31/the-history-of-gaming-an-
evolving-community/.

35. http://www.museumofplay.org/about/icheg/video-game-
history/timeline.

36. http://patft.uspto.gov/netacgi/nph-Parser?Sect2=PTO1&Sect2=
HITOFF&p=1&u=/netahtml/PTO/searchbool.html&r=1&f=G&l=
50&d=PALL&RefSrch=yes&Query=PN/5531600.

37. http://www.museumofplay.org/about/icheg/video-game-
history/timeline.

38. http://mashable.com/2015/01/08/gaming-tech-
ces/#B1NmbOTVikqX.

39. Id. 

40. Id. 

41. Id. 

42. Id. 

43. Id. 
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Virtual reality, in the form of video games and the 
VoIP that is becoming more widespread in use alongside 
those games, complicates existing privacy law boundar-
ies. The gaming and legal fi elds should be proactive in 
crafting solutions to these complexities, in ways that give 
the government permission to infringe on some privacy 
rights while preserving an individual’s overall right to 
privacy.

When thinking critically about the possibility of VoIP 
misuse, it is disappointing to consider the amazing gam-
ing experience that most people often encounter when 
chatting in real time with friends and opponents. How-
ever, if this type of game misuse is possible, a “middle 
of the road approach” may be appropriate for the time 
being. In an effort to forge a clearer legal framework for 
analyzing VoIP misuse in video games, the gaming and 
legal communities should watch for developments in the 
closely related Augmented Reality99 technology sector 
(which will likely face similar privacy legal issues in the 
near future),100 and stand willing to quickly craft a viable 
privacy law framework in the event that it is needed.
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Introduction to the World of Nail Art
A common misconception about manicurists is that 

they work only at nail salons. However, beyond salons, 
manicurists can also be found on the sets of major photo 
shoots, commercials, and in celebrity homes. Just like 
the models or entertainers with whom they work on set, 
professional manicurists may also have agency represen-
tation. These agencies often represent other artists as well, 
such as hair stylists and makeup artists. Agency websites 
feature artists’ portfolios of work in advertisements and 
fashion editorials, as well as artist biographies. Further-
more, in addition to the basic manicure, there is also the 
world of nail art. Nails can be decorated so that they are 
resplendent with various colors, shapes, and jewels. Most 
nail art is completely painted by hand. Not all manicur-
ists are capable of nail art, because it is such creative and 
arduous work. Nail artists devote their time to creating 
intricate designs requiring artistic skill and talent, and 
some nail artists even trademark their services. Successful 
nail artists are recognized and can become ambassadors 
for nail polish brands with a strong presence in social me-
dia, magazines, and stores, both nationally and through-
out the world. Therefore, the creative work of nail artists 
is worthy of legal protection, especially as it is constantly 
exposed to various media outlets.

Why Nail Art Should be Copyrightable
Copyright infringement might arise when a nail art-

ist creates art on a celebrity’s nails, and those nails then 
appear in an advertisement without permission of the 
nail artist, or the nail art may be copied by another artist 
or entity for advertisement or entertainment purposes 
without authorization.

“On the day when Whitmill created 
the original tattoo, Mr. Tyson even 
signed a release form acknowledging 
that the rights to all artwork, sketches 
and drawings related to his tattoo 
and any photographs of his tattoo were 
Whitmill’s intellectual property.”

Although there are no precedential nail art cases, the 
closest comparison that can be made is to cases involv-
ing tattoo art. A tattoo is defi ned as: An indelible mark or 
fi gure fi xed upon the body by insertion of pigment under 
the skin.1 Although nail art on the natural nail is not 
indelible, it is fi xed, and similar to tattoo art, where art is 
attached to the body. 

Copyright Considerations for Nail Artists
By Sonya Matejovic

Endorsements fuel many modern-day 
advertising campaigns, and celebrity 
sponsors sometimes adorn their bodies 
with one or more tattoos. Such an adver-
tisement might feature or otherwise in-
nocently use the tattoo without realizing 
that United States copyright laws protect 
the tattoo artist’s interest in the tattoo 
and the drawing, sketch, or design that 
became the tattoo.2 

For example, in the case of Whitmill v. Warner Broth-
ers Entm’t, Inc., tattoo artist Victor Whitmill sued Warner 
Brothers for the company’s reproduction of the tattoo he 
originally created and applied to Mike Tyson’s face, when 
the tattoo was featured on the face of another actor in the 
movie “The Hangover Part II.” The tattoo was visible in 
the promotion and advertising of the movie. On the day 
when Whitmill created the original tattoo, Mr. Tyson even 
signed a release form acknowledging that the rights to 
all artwork, sketches and drawings related to his tattoo 
and any photographs of his tattoo were Whitmill’s intel-
lectual property. The parties ended up settling. Although 
Judge Perry denied Whitmill’s motion to enjoin distri-
bution of the movie, she stated that tattoos were copy-
rightable, and acknowledged that Whitmill had a strong 
possibility of prevailing on his copyright infringement 
claim.3 Judge Perry disagreed with Warner Brothers’ fair 
use parody claim. She stated that “there was no parody,” 
and the use of “the entire tattoo in its original form, not in 
parody form” was a blatant copyright infringement.4 The 
movie poster featuring the original art was used to adver-
tise the movie in order to attract movie-going customers. 

The art of nail artists and tattoo artists, like any other 
art on a canvas, is worthy of copyright protection. The 
Constitution grants Congress the power “To promote the 
Progress of Science and useful Arts, by securing for lim-
ited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.”5 Tattoos 
and nail art deserve recognition as “useful Arts” within 
the meaning of the Constitution. They are both historic art 
forms. “It appears that, given history and current social 
attitudes, courts would accept tattoos as a legitimate art 
form worthy of protection by the Constitution.”6 The 
same reasoning applies to nail art, as its use dates back 
thousands of years, including to the ancient Egyptians.7

How Copyright Could Arguably Apply to Nail Art
Nail art, like tattoos, could meet the requirements for 

copyright protection. “United States copyright laws pro-
tect the tattoo artist’s interest in the tattoo and the draw-
ing, sketch, or design that became the tattoo.”8 Whether 
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the work created.16 This requirement is met as long as the 
artist creates the design.

The third requirement for a valid copyright is fi xa-
tion. In a situation where a tattoo is applied to paper or 
another comparable medium before it is applied to hu-
man skin, the fi xation requirement is very easily met—it 
is undisputed that affi xing a work to paper qualifi es as 
fi xation within the meaning of the Copyright Act.17 How-
ever, the fi xation requirement is signifi cant to the analysis 
of tattoo art, because although it is understood that art on 
a canvas or sketch is fi xed, art on a body is questionable 
as to whether it is as well. However, scholars have agreed 
that tattoos are permanent, and essentially cannot exist 
for a period of transitory duration by their very 
nature.18, 19 The tattoo becomes a permanent fi xture on 
the client’s body and is perceptible until it is removed or 
fades.20 With regard to nail art, besides sketching art on 
paper or on a false nail where the art is fi xed, an argu-
ment can be made that on a natural nail, the design can be 
fi xed for at least two weeks with a gel topcoat applied.21

“Furthermore, nail art can be protected 
through photography or other fixed 
media.”

The fourth requirement for a valid copyright is that 
the work be fi xed in any tangible medium. The human 
body would be suffi ciently tangible to meet this require-
ment.22 Nails are attached to the body. The medium of 
expression does not have to be permanent—the Copy-
right Act merely requires that the fi xation exist “for a 
period of more than transitory duration.”23, 24 Thus, an ice 
sculpture, a computer hard drive, and even the icing on 
a birthday cake, are “fi xed.”25 Based on such reasoning, 
art on a nail is fi xed in a tangible medium. Yet because 
scholars speculate as to whether courts would be willing 
to recognize fi xed art on people, the existence of the tattoo 
on paper, or some other comparable medium, could be 
crucial to securing copyright protection in the fi rst place.26 
Therefore, nail art should be protected, because designs 
are often sketched beforehand on paper or painted on 
false nails. Thus, it would be wise for nail artists and tat-
too artists to preserve their original sketched art.

Furthermore, nail art can be protected through 
photography or other fi xed media. For example, the nail 
artist can photograph the nail art and register the image 
with the U.S. Copyright Offi ce. In addition, nail art can be 
captured in fi lm, graphic design, and other illustrations. 

In Escobedo v. THQ, Inc., tattoo artist Christopher 
Escobedo sued THQ, Inc., the manufacturer of the video 
game “UFC Undisputed 3,” arguing that THQ copied the 
tattoo design that he inked on mixed martial arts fi ghter 
Carlos Condit. Escobedo tattooed the head of a lion on 
Condit’s ribs and the tattoo appeared in the game. Esc-
obedo claimed to be the sole creator. Subsequently, THQ 

the tattoo is created initially separate from the skin or on 
it: “It is important to note that both procedures assume 
that the actual substance of the tattoo satisfi es the foun-
dational requirements of originality, fi xation, and work 
of authorship.”9 In addition to the issue of the art on the 
human nail itself being copyrightable, nail art can also be 
created on a false nail and later attached to the real nail, 
or it can be sketched and later placed on either type of 
nail, just as a tattoo is often sketched beforehand.

“Based on such reasoning, art on a nail is 
fixed in a tangible medium.”

The judge in the Whitmill case stated her opinion that:

Of course tattoos can be copyrighted. 
I don’t think there is any reasonable 
dispute about that. They are not copy-
righting Mr. Tyson’s face, or restricting 
Mr. Tyson’s use of his own face, as the 
defendant argues, or saying that someone 
who has a tattoo can’t remove the tat-
too or change it, but the tattoo itself and 
the design itself can be copyrighted, and 
I think it’s entirely consistent with the 
copyright law.10

Tattoos Meet All of the Requirements of the 
Copyright Act

The Copyright Act states that a valid copyright 
protection subsists “in original works of authorship fi xed 
in any tangible medium of expression.” Thus, to have a 
valid copyright the work must show that it is original, 
that one is the author of the work, that the work is fi xed, 
and that it is fi xed in a tangible medium.11 

Scholars contend that tattoos are copyrightable. “It 
would appear that tattoos do meet all the requirements to 
fall under the protection of U.S. copyright law. According-
ly, artists should be allowed to register and defend their 
designs against infringement.”12 “The biggest argument 
in support of copyright in tattoos is that a tattoo meets all 
of the requirements of the basic defi nition of a work that 
is copyrightable.”13

The work of art must be original in order to meet the 
fi rst requirement for a valid copyright. “It is well estab-
lished that original drawings that are turned into physical 
works of art are also protected by copyright.”14 When the 
law is applied to tattoos, an original sketch that an artist 
draws meets the originality requirement.15 A nail artist 
can also certainly create his or her work authentically as 
a unique product of the imagination, and this holds true 
whether it is sketched or applied to an artifi cial nail.

The second requirement for a valid copyright is that 
the person asserting the copyright must be the author of 
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is copyrightable, then the tattoo artist can seek a transfer 
of ownership under §204(a).34 Tattoo artists have become 
aggressive in pursuing litigation, and nail artists might 
do the same, when their works are included in lucrative 
advertisements without their permission.

“Although Wallace and Reed worked 
together to develop the design to some 
extent, their mere collaboration was 
insufficient to establish intent to establish 
a joint work.”

Nail and tattoo artists should properly prepare agree-
ments with clients before the art is applied in order to 
protect their rights. “Celebrity clients can bring their own 
waivers stating that the tattoo art is a work for hire and 
the celebrity retains rights in the design.”35 The same can 
apply to nail art. The parties should include provisions 
stating that the artist maintains the right to the copyright 
in the design of the nail art, or that the art is a work for 
hire. In the world of sports, National Football League 
Players Association (NFLPA) offi cials began advising 
players to get copyright waivers or licenses from their tat-
too artists.“All we are doing is proactively telling players, 
‘Yes, we know you love your tattoo artists, but regardless 
of whether or not you trust them, regardless of whether 
or not there are legal merits to the lawsuits that we’ve 
seen, just protect yourself,’” says George Atallah, the 
NFLPA’s assistant executive director of external affairs.36 
Even those in the entertainment and sports fi elds are real-
izing the risks of not drafting contracts with artists.

In Reed v. Nike, Inc., tattoo artist Matthew Reed sued 
NBA player Rasheed Wallace, Nike, and the advertising 
agency responsible for creating an infringing advertise-
ment. Reed designed and inked an Egyptian-style tattoo 
on National Basketball Association (NBA) player Wallace 
in 1998. In 2005, Wallace appeared in a Nike commercial 
that showed a digital recreation of the tattoo on his upper 
right arm, with his commentary explaining the signifi -
cance of the tattoo. Reed promptly fi led for copyright reg-
istrations in the design.37 In the complaint, Reed alleged 
that Nike infringed his copyright by digitally recreating 
the tattoo in the commercial, which was the equivalent of 
copying it.38, 39

Reed was the author and owner of the copyrighted 
tattoo despite the fact that Wallace suggested some 
changes in the planning of the tattoo. “Before inking the 
tattoo, however, Wallace failed to ask Reed or Tiger Lily to 
execute any assignment, licensing agreement, or written 
contract transferring to Wallace ownership or other rights 
in the tattoo design that would become the tattoo on 
Wallace’s upper right arm.”40 Although Wallace and Reed 
worked together to develop the design to some extent, 
their mere collaboration was insuffi cient to establish in-
tent to establish a joint work. As Reed was the sole owner 

fi led for bankruptcy, and the bankruptcy court awarded 
$22,500 to Escobedo. He appealed the award, and then 
the parties reached an undisclosed settlement.27 This case 
is signifi cant, because Mr. Escobedo was successful in 
obtaining a copyright registration in the fi rst place. The 
tattoo was registered on February 24, 2012, and is titled 
“Lion tattoo.”28 “The registration does not detail whether 
it covers merely the design or the application of the tattoo 
itself, or both, but the fact that the U.S. Copyright Offi ce 
granted the registration showed that it believed that the 
tattoo was suffi cient enough to meet the requirements for 
protection.”29 A valid copyright registration affords an 
author a number of benefi ts, including the right to sue for 
copyright infringement.30

”In Reed v. Nike, Inc., tattoo artist 
Matthew Reed sued NBA player Rasheed 
Wallace, Nike, and the advertising agency 
responsible for creating an infringing 
advertisement.”

Copyright Does Not Belong to the Artist in a 
Work for Hire Agreement or Joint Work

An exception where the intellectual property does not 
vest in the author of a work is works made for hire.31 “In 
the case of a work made for hire, the employer is con-
sidered the author for purposes of this title, and, unless 
the parties have expressly agreed otherwise in a written 
instrument signed by them, the employer owns all of 
the rights comprised in the copyright.”32 Thus, the work 
made for hire agreement treats the hiring party as both 
the owner and the author as a matter of law. For example, 
a standard photo shoot contract might state: “The product 
of my services hereunder shall be a ‘work made for hire’ 
for Client for copyright purposes, of if for any reason held 
not to be ‘work made for hire,’ I hereby assign to Client 
all right, title and interest in and to such product, and 
waive any moral rights I may have therein.”

The Importance of Contracts 
Although exposure is good for nail and tattoo artists, 

it is important that they are fairly compensated and re-
ceive credit for their works. It would be prudent for body 
artists to have agreements in place with the people on 
whom they apply their art. Since artists face the possibil-
ity of celebrity exploitation of a tattoo or nail art, those 
receiving the art should be prepared to create an agree-
ment. “Before getting a tattoo, anyone with a reasonable 
expectation of fame should arm herself or himself with 
a work-made-for-hire contract, a joint work agreement 
specifying the customer’s contributions and expressing 
intent to make the customer a joint author, or some other 
written document transferring ownership from the tattoo-
ist and the tattoo business to the customer.”33 If a tattoo 
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Media & Ent. L.J., 420.
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of the copyrighted work and Nike and its advertising 
agency used it in a subsequent work without Reed’s per-
mission, the use infringed upon Reed’s exclusive rights.41

The parties in Reed v. Nike settled out of court. “The 
lack of any further litigation is the fi rst inkling that there 
may be some basis for believing that there is a valid 
copyright in a tattoo design and any person that infringes 
that right can be held liable.”42 “This case should sound 
a warning to companies and advertising agencies that 
feature celebrities (sporting tattoos and body art) in 
advertisements on television, billboards, and the Inter-
net.”43 Such copyright cases have opened the door to the 
possibility of more body art cases. Celebrities, advertising 
agencies, and their clients should be aware of copyright 
issues relating to nail art and tattoos in order to avoid the 
possibility of litigation.

Conclusion
It is important to recognize the value of nail art and 

therefore encourage its legal protection. Based on the 
language of the Copyright Act and recent tattoo copyright 
cases, tattoo and nail art are ostensibly copyrightable. 
Those in the entertainment industries should be con-
cerned about potentially infringing upon the copyright 
of tattoo and nail artists. Body artists should ensure that 
their works of art are protected through contractual lan-
guage, and fi x the art in the meantime through photogra-
phy and other fi xed media.
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Women’s Track and Field team, where she competed in 
the pentathlon, hurdles, and high jump. She would like 
to sincerely thank Professor Helen Drew for her contin-
ued support and providing her with the opportunity 
to combine her lifelong passion for track and fi eld with 
the law. Unfortunately, Kelsey could not make it today, 
but please join me in congratulating her on this great 
achievement. And now Rich Garza will announce the 
other winner.

RICH GARZA: Good morning. Thank you for 
joining us today. The title of the second paper is called 
“Calling the Tailor: Shaping Copyright Law to Protect 
Runway Fashion Designs.”2 It was written by Annick 
Banoun. Annick Banoun is in her third year at George-
town Law. Last summer she worked in the Offi ce of 
the General Counsel of CBS Television in Los Angeles, 
California where she worked on contracts, releases and 
production matters related to scripted and non-scripted 
programming and content, news clearances, and en-
tertainment guild issues. She has also worked in the 
Offi ce of the General Counsel of the Public Broadcast-
ing Service and for Chief Judge Beryl A. Howell of the 
U.S. District Court for the District of Columbia. She has 
served for the past two years as the co-president of the 
Law Division of the Georgetown Entertainment & Media 
Alliance. She hopes to pursue a career in entertainment 
and media law. 

She is here today, and it is my pleasure to call her up 
to present her with her certifi cate and take a picture. 

DIANE KRAUSZ: I am introducing Barry Skidelsky 
and Pamela Jones, and they will be announcing them-
selves and the whole panel. I hope you have an enjoy-
able afternoon and thank you for all coming. 

NEW YORK STATE BAR ASSOCIATION
ENTERTAINMENT, ARTS AND SPORTS LAW SECTION

ANNUAL MEETING
January 24, 2017

WELCOME; BUSINESS MEETING, AND AWARDS
ELECTION OF OFFICERS, DELEGATES, DISTRICT REPRESENTATIVES

Section Chair:
Diane F. Krausz, Esq.

Law Offi ces of Diane Krausz
New York City

Vice-Chair:
Richard A. Garza, Esq.

Broadcast Music, Inc. (BMI)
New York City

JUDITH BRESLER: Good afternoon, everyone. We 
are here to present awards to the Annual Phil Cowan 
Memorial/BMI Scholarship. The Scholarship was formed 
by the New York State Bar Association’s EASL Section, 
along with BMI, in 2005, and it’s been thriving since 
2005. It honors the memory of Phil Cowan, who was a 
Former Chair of the Entertainment, Arts, and Sports Law 
Section, who died precipitously of brain cancer. And so, 
in memory of Phil, we have created a scholarship com-
petition—it’s a writing competition—that’s awarded to 
two students each year from an accredited law school in 
New York State, and on a rotating basis a number of law 
schools throughout the United States that are selected by 
BMI. The subject of the writing competition would be an 
article on any aspect of entertainment law, art law, sports 
law, or copyright law, which are all subjects that were 
dear to Phil’s heart. We had an enormously wonderful 
selection of essays today that we had to really read and 
decide who the winners were. And without further ado, 
I am going to turn this over to Jared, and then Rich, who 
will give us the winners.

JARED LEIBOWITZ: Thank you, very much. One 
of the winner papers was submitted by Kelsey Hanson. 
The paper was entitled “The Case for Innocent Athletes: 
Why Olympic Relay Teammates Need a Private Right of 
Action to Sue a Doping Teammate for Resulting Dam-
ages.”1 Kelsey Hanson is a 3L at the University of Buffalo 
School of Law, and a law clerk at Harris Beech, PLLC. 
She currently serves as a Publications Editor of the Buf-
falo Law Review, the Executive Editor of the Buffalo Envi-
ronmental Law Journal, and Co-President of the Federalist 
Society. Ms. Hanson graduated from the University at 
Albany, State University of New York, with a degree 
in Political Science. While at the University of Albany, 
Ms. Hanson was a scholarship athlete on the NCAA D1 
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on the front lines of this evolving and infl uential fi eld. 
Next time, we’re hoping to focus on emerging online and 
mobile audio and video services. As always, we welcome 
any comments or suggestions that you may wish to share 
or communicate, and we hope you fi nd today’s program 
both informative and entertaining. So now, to help launch 
the Television and Radio Committee’s First Annual Gen-
eral Counsel Roundtable, I am pleased to introduce our 
panel and Moderator, starting with Michael D. Fricklas. 
Michael is the Executive Vice President and General 
Counsel and Secretary of Viacom, Inc. Michael has served 
in the senior management of Viacom’s legal department 
since 1993, and has been General Counsel and Secretary, 
Viacom’s most senior legal position, since 1998. He is 
responsible for the legal affairs of Viacom, home to the 
world’s premier entertainment brands, distributed across 
television, motion pictures, online, and on mobile plat-
forms. Viacom’s iconic brands include MTV, VH1, Nick-

Panel 1: First Annual Television General Counsel 
Roundtable

PAMELA JONES: Thank you, 
Diane. And welcome to everyone to 
the Television and Radio Committee’s 
fi rst-ever General Counsel Round-
table program. I am happy to be here 
and see so many familiar faces. As 
some of you know, the idea for this 
program featuring a prominent jour-
nalist and several leading cable televi-
sion network general counsels was 
so well received, that an executive decision was made for 
it to be part of our Section’s Annual Meeting here today 
at the New York Hilton. My co-chair, Barry Skidelsky, 
and I, plan to make this an annual event, to take place 
each September. The second GC Roundtable will feature 
other prestigious legal and business professionals, also 

Section Chair Diane F. Krausz, Past Section Chair and Current Scholarship Committee Co-Chair Judith Bresler, Phil
Cowan/BMI Scholarship Award Winner Annick Banoun, Section Vice-Chair Richard A. Garza and BMI’s Jared Leibowitz

FIRST ANNUAL TELEVISION GENERAL COUNSEL ROUNDTABLE

Program Co-Chairs:

Panelists:
Nadja Webb Cogsville, Esq., Senior Vice President and Deputy General Counsel, VH1, LOGO, BET, CENTRIC, Music Strategy
Michael Fricklas, Esq., Executive Vice president, General Counsel and Secretary, Viacom Networks
Cynthia Gibson, Esq., Executive President and Chief Legal Offi ce, Scripps Networks Interactive
Jon Lutzky, Esq., General Counsel, Vice Media
Jeffrey Schneider, Esq., Executive Vice President, Business and Legal Affairs, National Geographic Partners

Barry Skidelsky, Esq.
Law Offi ces of Barry Skidelsky

New York City

Pamela Jones, Esq.
Law Offi ces of Pamela Jones

New York City
Moderator:

Eriq Gardner
Senior Editor

The Hollywood Reporter



78 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2017  |  Vol. 28  |  No. 2

juris doctor degree from the University of Virginia School 
of Law and has a Bachelor’s Degree in History from Wake 
Forest University.

Nadja Webb Cogswell is Senior Vice President and 
Deputy General Counsel, Business and Legal Affairs, 
reporting to the General Counsel of Viacom Media Net-
works. Nadja oversees and manages a large Business and 
Legal Affairs team for VH1, Logo, Black Entertainment 
Strategy team, and music businesses across the Viacom 
Media Networks and BET. Nadja’s extensive team is lo-
cated in offi ces from Los Angeles to New York and Wash-
ington, D.C. Nadja supports a variety of business groups, 
including production and development, on-air and 
creative talent relations, marketing, integrated media, and 
new business development. As head of the Music Strat-
egy group, she negotiates and drafts global music rights 
agreements across VMN—Viacom’s Media Network—
and BET’s linear and digital platforms, and advises senior 
company executives. Prior to joining Viacom, Nadja was 
Senior Counsel at Atlantic Recording Corporation, Coun-
sel at Sony Music Entertainment, and an associate at the 
law fi rm of Weil, Gotshal & Manges. She received her law 
degree from Harvard Law School, and a Bachelor of Arts 
from Wesleyan University.

Barry Skidelsky is a former broadcaster and musi-
cian who is based here in New York City. He is an attor-
ney and consultant with a nationally prominent practice 
focused primarily on communications and entertainment. 
His background includes successes in these fi elds as in-
house counsel, bankruptcy trustee, and arbitrator. Barry 
Co-Chairs the Television and Radio Committee, and is 
a former Chair of the New York chapter of the Federal 
Communications Bar Association. 

Our distinguished Moderator today is Eriq Gardner. 
Eriq is a senior editor at The Hollywood Reporter, where he 
has been writing since 2007. He is responsible for the ESQ 
blog, breaking stories and providing infl uential analysis 
of media law. In 2015, the American Bar Association Journal 
added ESQ to its Hall of Fame of law blogs. A graduate of 
Medill School of Journalism at Northwestern University, 
Eriq has contributed to many other publications and has 
appeared extensively on radio and television to discuss 
the First Amendment, intellectual property, and other hot 
issues. In December, Eriq was honored by receiving the 
Journalist of the Year Award 
from the Los Angeles Press 
Club at the 2016 National Arts 
and Entertainment Journal-
ism Awards. Please join me in 
welcoming our distinguished 
guests.

ERIQ GARDNER: Thanks 
for coming. It looks like we have 
some pretty good attendance 
here. I cover entertainment law 
for a living and I never have a 

elodeon, BET, Comedy Central, Spike, TV Land, CMT, 
Paramount Pictures, and many others.

Michael plays an integral role in guiding complex 
transactions and resolving disputes, in coordinating the 
company’s legal and business affairs activities in corpo-
rate governance and in leading Viacom’s Law Depart-
ment. He received his undergraduate degree from the 
University of Colorado’s College of Engineering and 
Applied Sciences and his J.D., magna cum laude, from 
Boston University School of Law. Michael is the past pres-
ident of the Association of General Counsel and serves 
in a variety of other professional and community activi-
ties. He was named as one of “America’s 50 Outstanding 
General Counsel” in 2016 by the National Law Journal, 
and the Viacom Law Department was named “Best Legal 
Department” in 2016 by Corporate Counsel Magazine. He 
has received numerous awards, including Raising the Bar 
Award from The Hollywood Reporter, Counsel of the Year 
Award from the Association of Media and Entertainment 
Counsel, and the top honor for general counsel, the “Ex-
cellence in Corporate Practice” award from the Associa-
tion of Corporate Counsel.

Cynthia Gibson serves as Executive Vice President 
and Chief Legal Offi cer for Scripps Network Interactive, 
a leading developer of high-profi le content from multiple 
lifestyle media platforms, including television, digital, 
mobile, and publishing, with well-known brands includ-
ing the Food Network, HGTV, Travel Channel, Cooking 
Channel, DYI Network, Fine Living Italy, and Asian Food 
Channel. Cynthia is based in Knoxville and reports to 
Chairman, Chief Executive Offi cer, and President Ken 
Lowe. She manages the company’s global and legal af-
fairs, government affairs, external relations, and internal 
audit departments, with staff in Knoxville, New York, 
Chevy Chase, London, Warsaw, and Singapore. Cynthia is 
a member of the Supervisory Board of TVN S.A., a lead-
ing television and digital broadcasting company based 
in Warsaw, Poland. She is also a member of the Board 
of Directors for the Trust Company, and is a member of 
the National Association of Corporate Directors, Women 
Corporate Directors, Women in Cable Telecommunica-
tions, and the National Association for Multi-Ethinicty 
in Communications. She has been recognized as one of 
the “Most Powerful Women in Cable” by CableFax. She 
participated in the Women in Cable Telecommunications 
Senior Executive Summit at the Stanford University Grad-
uate School of Business and at Harvard Business School’s 
Cable Executive Management Program. She has been 
recognized as among “The Best Lawyers in America,” the 
Top 50 Women Lawyers in Ohio, and the Top 25 Women 
Attorneys in Cincinnati. She is active in the philanthropic 
community nationally with the United Way of America, 
and in Tennessee with the Governor’s Foundation for 
Health and Wellness and the Board of Complete Tennes-
see. She is a founding member of the Women of Toc-
queville and serves as a member of the Board of Directors 
of the United Way of Greater Knoxville. She earned her 
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be a big fi sh in a little pond, 
and before I knew it, I knew so 
many people from working in 
radio, they knocked on my door 
and said “Can you help me buy 
this station?” “Can you help me 
sell?” “Can you help me do this 
copyright thing, this employ-
ment thing, this tower lease?” 
Next thing you know I was de 
facto General Counsel to several 
small-to-midsize companies, 
and my practice has evolved to 
where I not only straddle the worlds of communications 
and media, and technology, in effect, I am de facto Gen-
eral Counsel to several companies and individuals now, 
and that’s my story, and I am sticking to it.

ERIQ GARDNER: I think that the one thing that 
most people might not know about the General Counsel 
at Viacom is that he is an engineer by training, worked at 
a mining company, so tell us how you got to where you 
are.

MICHAEL FRICKLAS: I’d have to say I came to 
this job out of a fairly random walk. I started out as an 
engineer; I wanted to work in the tech industry. Ended up 
deciding that a better path to the kinds of jobs I wanted 
was through getting a law degree, so I originally thought 
I would be a patent lawyer; ended up following an inter-
est in business law after working for companies for a 
couple of summers, and ended up in the Silicon Valley, 
representing startup companies and mid-life, you know, 
later-stages of startup companies doing IPOs and fi nance 

and things like that. While 
doing that, across the table 
from me was a big New York 
fi rm, Sherman Sterling, and I 
went to Sherman Sterling to do 
corporate fi nance and M&A, 
which is a natural path to 
entertainment law. But in fact 
what happened is while I was 
at Sherman Sterling, I met a 
merger and acquisition lawyer 
named Philippe Dauman, who 
is also an M&A lawyer, and 
happened to be a lawyer to 

Sumner Redstone and represented him in his acquisition 
of Viacom in 1987. In 1990, the stock markets were still in 
the fall the Great Crash of 1987, and we were representing 
a lot of mining companies, that M&A group, and a mining 
company that I had represented in an acquisition offered 
me the opportunity to go start up a U.S. headquarters for 
them. It was an international company, in my home town 
of Denver. So I went back to Denver and I launched that 
company. Three years later, Dauman came over to Viacom 
as General Counsel and asked me if I wanted to be Dep-
uty General Counsel. I had been in the mining business, 

dull day, and I thank you all for that. For better or worse, 
I am pleased to be moderating this panel and we have 
a very good group. I just heard a lot about their back-
grounds, but I want to go into a little bit more and just ask 
each of you how it is you got to be where you are at? Was 
it by design or happenstance? We’ll start with Cynthia.

CYNTHIA GIBSON: Well, I guess it was sort of a 
combination of both. I was a trial lawyer, commercial 
litigator for 20 years, in a law 
fi rm in Cincinnati that really 
specialized in entrepreneurial 
startup-type businesses. After 
I had been doing that about 20 
years, I just started thinking, 
well I wonder what else might 
be out there, and I happened 
to know the leadership at 
Scripps, both personally and 
professionally, and started 
talking to them about, I am 
thinking about, I am not sure 
what’s next. Not even thinking 
that there would be an opportunity with them, but just 
several of them were people who I thought of as men-
tors and friends. They said, “Oh, you might be thinking 
about making a change,” and so I was what they call an 
“opportunity hire.” They were moving their corporate 
headquarters to Knoxville, TN, which was of interest to 
me because I grew up in that area. I made the move with 
my family there in 2010 and then several years later, my 
boss, who was General Counsel at the time, was leaving 
the company and they did a search for his replacement 
and through that process then I came in this role. Sort of 
a lot of different factors came together, but I tell people 
it’s a lesson in making sure that whoever you meet along 
the way, think about how that might impact you many 
years later, because after I joined the company, my boss, 
our CEO at the time, reached out to a prior board member 
whose son I happened to have a case with. Fortunately, he 
had very nice things to say about me, and that had been a 
case that I had handled, you know, fi ve years into my ca-
reer. Fortunately, I got good marks from that and started 
my career off at Scripps on a positive note.

ERIQ GARDNER: Great. Barry. You have had time, 
both in-house and out-of-house, to tell us about your 
progression.

BARRY SKIDELSKY: I guess it’s fair to say I entered 
this world by happenstance. I trace my origins in the fi eld 
back to my days of college radio. Somebody heard me, 
said “Hey, kid you wanna…would you like to be on air 
on a commercial radio station on the weekends, vacation 
fi ll-in?” This was up in Vermont, and when everybody 
went home for Christmas break, I stayed and skied dur-
ing the day, did radio at night, got a big break, wound 
up having a career in radio, thought I was going to go 
wind up as an owner of a radio station in Vermont and 
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know, mom, I think all you do is meetings and email all 
day long.” I think the great thing about this role is you 
really never know what will end up on your desk. If it’s a 
simple problem, it will usually get solved by someone on 
your team, because you have a lot of really smart people 
working for you, so you really get to confront new and 
different puzzles every day, which is what I really enjoy. 
You really kind of get the hard ones that are hard to tease 
apart and fi nd an answer to, really almost every day. The 
other thing that’s fun is just sitting at the leadership table 
and thinking about how the business is going to move 
forward. You know, particularly in our industry right 
now, there’s a lot of change going on, a lot of thinking 
about what the future might bring, and so in addition to 
sort of the legal work that you get to do, having an op-
portunity to also discuss business issues is also, I think, a 
very fun part of this job.

BARRY SIDELSKY: I share that sentiment. I enjoy 
wearing the hat that’s two sided—the business side and 
the legal side. As lawyers we have ethical obligations, 
obviously, but it’s a lot of negotiations for me, whether it’s 
in a transitional or litigation context. I am lucky enough 
to do all three—mostly transactions, some regulatory, 
primarily with the FCC and some FTC counseling, and 
occasionally litigation. The days are never the same and 
I think it’s always exciting and challenging to learn new 
areas and help people protect and advance their inter-
ests. Close the deal, solve the problems as quickly and as 
cheaply as you can. Thank you. You’ll come back. You’ll 
send your friends. Next.

MICHAEL FRICKLAS: Yeah, my days are highly 
varied; there’s Board work, there’s litigation supervision, 
there’s…at least half the day is crises that were not on my 
calendar that morning that somehow came up… there is 
some pressing issue that needs immediate attention or 
otherwise some development that no one was anticipat-
ing. There’s a request from a CEO or a business manager 
or someone for something that has to be done right away. 
Since I have been at Viacom, I am now working for my 
seventh CEO, actually, and everybody has got a different 
style, everybody has a different rhythm. Every variation 
of the organization since I have been in with it is different 
in terms of you getting to know the people and how the 
people work together, and that is a part of the fun of it—is 
the fact that it’s an ever-changing place.

NADJA WEBB COGSVILLE: I am going to echo 
what everybody else has said, which is, you know, there 
is absolutely no day that is identical to the next. We can’t 
anticipate what is going to come up and I actually love 
the fact that my work really requires us to be nimble. 
You know, you just have to constantly switch gears and, 
whether it’s one minute I am working on something that 
is the traditional bread and butter development work, 
and then some production crisis might erupt. Then there’s 
all the litigation matters that we have to attend to, so 
it’s really very varied and I think part of that is also the 

so I knew a lot about rock, so MTV seemed like a natural 
place to go, and that’s how I ended up in the entertain-
ment business. Now it will be 24 years this year, but one 
of the things that Cynthia said, it’s funny how whatever 
you do, whatever those paths you take, you gain experi-
ence that is relevant to what you are doing. My very fi rst 
week on the job at Viacom, we were in merger conversa-
tions with then Paramount Communications, Inc., which 
was a name change. They liked the name Paramount 
better than they liked the old name, which was Gulf and 
Western. Gulf and Western’s biggest liabilities, which we 
started doing due diligence on, were from owning New 
Jersey Zinc. And so that fi rst week I ended up on a plane 
to Colorado to look at an old zinc mine and could under-
stand the environmentals related to it, which is exactly 
what you would expect to do on your fi rst day on the job 
for an entertainment company. So everything has some 
relevance, and you can put anything you learn into good 
use. 

NADJA WEBB COGSVILLE: My path wasn’t quite 
as random as leap from rocks to entertainment, but it was 
not a linear path. I had no aspirations to go into entertain-
ment law when I was in law school. In fact, I wanted to 
do some kind of like, impact ligation or test-case litigation 
for a women’s rights organization, so I was the President 

of the Civil Liberties Union. 
Could not beg my way into a 
modestly paid job at, say, the 
now-Legal Defense Fund, or 
one of those types of organiza-
tions, and realized that most 
of the staff attorneys there had 
been refugees from large law 
fi rms, so I went to a law fi rm 
here in the city and was just 
practicing general commercial 
litigation. I ended up working 
with one partner in particular 

who tended to have a lot of media and entertainment 
clients, but once again, this was just general commercial 
litigation. I then ultimately ended up working on this one 
case, which was a really fascinating case that ended up 
taking up, you know, a tremendous amount of my time 
and was for Sony Pictures, and that’s where I kind of got 
the bug. And the in-house lawyer at Sony Pictures knew 
of an opening at Sony Music, so I fi rst made a transition 
into music and I practiced as a music lawyer for a few 
years at Sony Music and then ended up transitioning into 
TV. And I have been working at Viacom now for almost 
13 years.

ERIQ GARDNER: Great. I also want to get a sense of, 
you know, what you do on a daily basis. Also maybe you 
can describe basically your day. Is it typical or is every 
day different, you never know what to expect?

CYNTHIA GIBSON: I would say for me every day 
is different, although my 14-year-old son said, “You 
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the same time, there’s a lot of, to your point, communica-
tion—knowledge management is really key. So we have 
everything from a Law Department portal to a Business 
and Legal Affairs University, which brings in lawyers 
from all parts of the company to learn from both business-
people and lawyers about various topics related to being 
a practicing business and legal affairs lawyer. We have 
a bunch of task forces across the company to focus on 
particular issues, from employment to standard forms to 
other sorts of things, so that different people from differ-
ent parts of the company have real-world projects to work 
on. It’s a combination of things, but with the fundamental 
orientation around the business units.

NADJA WEBB COGSVILLE: I would say the only 
thing I would add is that historically at Viacom, the 
attorneys were very closely associated with particular 
channels, and starting in 2015 we’ve kind of broken down 
those barriers so that attorneys are pooled and it allows 
folks to work for most often multiple channels, which I 
think is really exciting for the attorneys. As Mike men-
tioned, there’s, you know, there was always informal 
information sharing across channels, but now it’s much 
more formalized through the knowledge management 
or just by having these pools of attorneys. There’s just 
greater communication, and we’re able to better serve the 
clients.

ERIQ GARDNER: Actually Barry, I was going to ask 
you, having been both inside and outside, you must have 
a perspective about what kind of organizational structure 
works best.

BARRY SKIDELSKY: It depends on the size of the 
organization, obviously. I was General Counsel and 
managed staff. Also with a publicly traded company that 
did mobile marketing, SMS text messaging, and we had 
structured our legal departments by legal expertise. This 
guy was our employment maven; this guy did real estate 
leases for us, for wireless sites and things. I think it’s a 
very smart move, what you guys have done to reorganize 
the way you have. I think that helps keep lawyers sharp-
er, because if you wind up doing the same stuff over and 
over, I feel sorry for guys like, you know, great I do in rem 
tax. It’s like, yuck. But every day we get to take on new 
challenges, new opportunities. I think it’s very exciting 
and it’s obviously a really evolving fi eld that we’re all in 
and that impacts everybody. I mean, you know, we’re no 
longer a grey area, we’re no longer industrial, we’re now 
in the information age, and the internet is, or IT, more 
particularly, is impacting all of us.

MICHAEL FRICKLAS: Yeah, I mean, let me add 
to what you are saying. One of the things we do quite 
consciously at Viacom is move people around, somebody 
might be a mergers and acquisitions lawyer one day 
and a business affairs lawyer the next, and even within 
Barry’s way, I have people that are real experts. I have 
a guy that runs litigation for us, for example. Former 
Supreme Court, great litigator. I have him, not the corpo-

nature of the channels that I service. They tend to push 
the boundaries and we’re also always looking at new 
platforms and that always has lots of different rights 
implications.

ERIQ GARDNER: Before I touch on some hot issues 
I am sure everyone is thinking about, I also want to talk 
about your organizations. Can you identify for us what 
might be the most unique or interesting thing about the 
structure of your law department?

CYNTHIA GIBSON: When I came in as General 
Counsel, one of the things that we did was to reorient 
how we were organized. We had been organized in a 
very siloed way, by business unit, and we reorganized 
ourselves in a horizontal way, so that we can help the 
business talk to each other across all of the business units, 
because we found that we were seeing similar issues in 
similar contracts being done, similar business deals, and 
a lot of those learnings weren’t fl owing through across 
the entire organization. We really felt like we could be 
the glue that helped the company work across the silos, 
and in fact in the U.S., we have reorganized ourselves on 
the business side now to very much refl ect the way that 
our department is organized, and our COO says that he 
learned a lot from us as we went through that process 
about just how different everyone was approaching 
things and helped him think through issues, and was sort 
of part of the evolution of his thinking to move things to-
gether. As we have now grown internationally, we really 
started growing internationally in earnest in 2009, we’ve 
tried to do the same thing. We’re very much trying to con-
nect our international business and our domestic business 
so that we can try to help the company achieve its goal of 
becoming a global company. That is a transitional process; 
if you have ever been though that with a company, how 
you go from being national to being global, and so our 
group is very much trying to make sure that we share 
learnings across the world, among the various business 
units so that we can fuel that global growth.

BARRY SKIDELSKY: My law fi rm’s organization 
is very simple. It’s me. The most interesting thing about 
it is, when I work from home I can be naked and no one 
knows.

ERIQ GARDNER: Now we know. 

CYNTHIA GIBSON: Remind me not to call you. 

MICHAEL FRICKLAS: Viacom’s got about 250 law-
yers in house, about 600 people in the global Law Depart-
ment. We do everything from rights clearances to risk 
management to compliance, and the like. We’re organized 
along the lines of the business. It’s very important that 
different members of the business know who to call in the 
Law Department and, we’d be integrated into the busi-
ness processes. The fundamental organization of the Law 
Department is to parallel the organization of the business 
units, so that changes from time to time, and so do we. At 
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that’s the company. That issue comes up with surprising 
frequency, I think particularly in controlled companies, 
but there are lots of times when even your nominal boss, 
your CEO, may have a different set of interests than the 
company does, or individual Board members may, and 
the like. One of the things we spent a lot of time working 
on last year was trying to make sure that people had ap-
propriate representation for those separate interests, and 
understanding that even though it’s your CEO who hired 
you, and your CEO who you work for every day, that it’s 
your job to cabin off the particular issues that you have 
to address that are just going to be different. Last year 
there was a lot of that. There was a lot of being involved 
in the organization, in things. There’s a lot of keeping the 
day-to-day lawyers separate from the issues going on in 
governance and control. They are not expert at it. When 
different people have different set of interests, people can 
get injured, and part of my job was keeping them away 
from the stress and the risk associated with those posi-
tions and keeping about their day-to-day work.

CYNTHIA GIBSON: I think that’s a really good 
point, if I can just add one comment, is that when you are 
in-house, sometimes you can get very focused on your 
business partner that you should please them, and do 
what’s best for that particular business person that you 
are working with, and so we do a lot of education of the 
entire group around, really think about, and step back. 
Our client really is the company and the overall share-
holders, so if your individual client, maybe you’re help-
ing them do one thing, you always have to step back and 
think about the bigger picture and to really understand 
that that company is your client, not that particular busi-
ness person that you are trying to make happy. We do a 
lot of things, like we make conference rooms available for 
them to listen to their earnings calls, we have summaries 
of our earnings distributed to the entire group, includ-
ing, all the way down to admins, because I really want 
everyone to have that bigger picture of the entire business 
in their mind as they do their job every day.

ERIQ GARDNER: I am sure working in television is 
challenging. I am sure that a lot of viewers of VH1 or BET 
or Logo might not know who the lawyer involved is, but 
if something goes wrong, it’s probably your head. Tell me 
about the pressures that you face, that just being public, 
in the sense of your work product is out there. 

NADJA WEBB COGSVILLE: I’ll add to that in a 
couple of ways. My fi rst answer is going to dovetail a 
little bit on what both Cynthia and Mike were speaking 
to about who do you serve. I certainly architect deals 
and do things like that all day, but I also have to counsel 
my clients oftentimes on what we can and cannot do 
and there are certain instances where, clearly it’s like a 
red alert, we absolutely cannot do something. Maybe it’s 
unlawful or it’s going to really cause the company to be 
put in an unfavorable light or what have you, but there 
are also many instances where it’s not quite as clear cut, 

rate lawyers, managing some of the aspects of corporate, 
because I want him stretching. I want him thinking about 
something that’s fresh and new that he’s not been doing 
all along. I am trying to develop people, because as you 
move up the ranks, you need to be more of a generalist. 
You know, you need to know a little bit about just about 
everything. And that’s exactly how much I know about 
just about everything, is a little bit. As you move up in 
management, you need more areas of expertise, so one 
of the things we really encourage people to do is do that 
sideways move and learn something new, because those 
different skill sets make you more valuable as poten-
tially a member of legal management, or even business 
management.

ERIQ GARDNER: I wanted to touch on some points, 
some issues that command your attention. In particularly, 
I want to start with something that Michael referenced, 
which is working for a public company. Cynthia, how 
much of your focus is devoted towards things your com-
panies say to shareholders, to regulatory bodies, to even, 
people like me—members of the media.

CYNTHIA GIBSON: Well, obviously it’s a public 
company. Along with that comes a whole host of things 
that you have think about. We do have a public Board 
that meets quarterly, so every quarter it rolls around it 
feels a little bit like Groundhog Day sometimes, but you 
have to get prepared and make sure that you are updat-
ing the Board so that they can fulfi l their duties as Board 
members of a public company. We spend a fair amount 
of time doing that and we also are a closely held public 
company, meaning that we have a controlling share-
holder, which is a group of family members. Our offi ce 
actually manages all of the interrelationships with that 
family, so we have people who respond to individual 
questions from the family, we’re involved in the commu-
nication rhythm with the family, handling the governance 
around the family’s votes, around matters that are at issue 
on our proxies, so that’s another issue that we deal with. 
I’ve worked with both private companies and public 
companies, and the public company layer just adds an 
additional level of complexity in disclosure, and you need 
to be careful about all of your governance issues. I would 
say that commands a fair amount of my time.

ERIQ GARDNER: Michael, you have become an 
expert on dealing with the grueling demands for working 
with the Board and the management and the sharehold-
ers. How do you keep your sanity?

MICHAEL FRICKLAS: I have to say, last year for Vi-
acom was about the most interesting year in governance 
in the history of companies. We were a controlled compa-
ny with a company, you know, National Amusement, the 
Redstone family owns 80% of our vote, 10% of our equity. 
Our management was litigating with them over control 
of the company, which seems a little haphazard, but there 
was some logic to it. It’s really important as an in-house 
lawyer to understand at all times who your client is, and 
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of the legal culture. I think in a big function, like yours, 
and mine, a big part of what you do every day is try to 
create culture, because culture is actually how you govern 
a big organization. I can’t tell 250 people what to do, if I 
did, they wouldn’t listen. I can’t talk to them every day 
and I can’t look at the piece of paper that they are looking 
at or be involved in a conversation or negotiation they are 
involved with. If we can all think about things in simi-
lar fashion with similar objectives, and if people around 
them are also sharing those objectives, that helps kind of, 
to keep people wanting to be part of the team. It’s that 
culture that we really spent most of our time focused on 
creating, as we think about the larger legal function, that 
solutions orientation, by defi nition, includes this balance 
that we have been talking about.

NADJA WEBB COGSVILLE: The only thing I would 
add to that is that the one thing that you never want, I 
think, as an in-house lawyer, is to be viewed as the ob-
structionist, right? If you are constantly the no people and 
your clients do not look at you as partners in helping to 
fi nd a pathway forward, you’re going to have a really dif-
fi cult row to hoe, I think. The emphasis really needs to be 
on problem solving, because that’s how I view us, right? 
We partner with our clients to fi nd a way to accomplish 
their goals.

CYNTHIA GIBSON: I think that’s right, and I think 
it’s one step further to what Michael was saying, is that 
being solution oriented—I have retrained people, I don’t 
like them to say, well here’s the risks and you are the 
businesspersons and you decide, because then you have 
no ownership in it. You are their partner. Now, ultimately 
they will make the decision, but something I learned very 
early on growing up in a more entrepreneurial law fi rm 
environment was to say to the client, look, it’s your deci-
sion, and here are the risks, but if I were you, here’s what 
I would do. That gives skin in the game for me, as well. I 
mean, obviously the businessperson has to make the deci-
sion, but I can offer an opinion as to what that outcome 
might be and why my analysis is what it is. You really 
are taking more ownership of the solution rather than 
just pushing the risk-balancing decision across the table 
to your business partner, because they really do want to 
know your opinion. 

ERIQ GARDNER: You know, one of the things that 
strikes me is that your organizations and the legal func-
tions are dependent on basically what your company 
does. I had the pleasure of having lunch with these 
panelists the other day, and one of the more funny things 
I learned was standards and practices looked very dif-
ferent at Viacom versus Scripps. I mean, I suppose no 
one would ever expect cursing on the Food Network or 
HGTV, but that being said, you did say some things that 
command attention from an international standpoint. You 
want to give them those examples?

CYNTHIA GIBSON: No, it’s interesting. We really 
don’t have to watch any of our programming from a 

and in those grey areas, you are doing a risk analysis. It’s 
incumbent on us to really educate our clients as to what 
the risks are and where on the continuum the risk falls, 
and sometimes it’s a business decision, but you have to 
help them appreciate what’s involved in that. First of all, 
my name is oftentimes put in the credits; sometimes I 
would like for it to be stripped from certain shows, right? 
I get frequent calls on Monday nights when “Love and 
Hip Hop” is on, and my name is fl ashed across the screen. 
I tend to get sort of vested in the programming and I re-
ally want all of our programs to succeed. And I am not on 
the creative side and I can’t always predict what’s going 
to be a hit, but when it’s out there, I think we’re really 
proud of the work product and it’s fun to see something 
come together. 

BARRY SKIDELSKY: I think all of us as lawyers take 
those both sides of the equation; we’re representatives 
and we’re counselors. On the one hand, we’re maybe try-
ing to negotiate or advocate, but on the other side, we’re 
trying to educate so that our clients can mitigate their 
risks or avoid them. 

MICHAEL FRICKLAS: Right. A balance is really, 
really hard day to day. You talked about the big issues 
and when it comes to Viacom’s governance last year, but 
it really is a day-to-day thing. All of you are sitting there 
with a client who really wants to do something and you 
have to help them fi nd a way to do it that is appropriate 
in terms of risk, and it requires an understanding of the 
practical consequences of what you are doing, not just 
the legal answer. I always say that people that get into 
the right legal answers—the fi rst 10% of the solid solu-
tion, the other 90% is fi guring out how does that law 
apply in the real world? Who are the people involved? 
How do I operationalize the decision? How do I create 
systems that make sure that those decisions really func-
tion in the real world and that people understand what 
they are supposed to do and have an incentive to make 
it happen? There’s a lot to do in order to make all those 
things happen. One thing we actually do, which is kind 
of fun at Viacom, a year ago, and Nadja really headed 
this group up for me, we talked a little bit about what 
our values were among our senior management team in 
terms of what kind of a law department we wanted to be. 
And Viacom has a program that identifi es kind of Via-
com’s values, it’s called Fans First, and we have television 
advertising around it, a lot of employee communications 
and the like. When we talked about the law department, 
we came up with a lot of things, and we talked to clients 
to fi nd out what they liked about our legal function and 
about who we aspired to be and we came up with a short 
phrase that reminds people of that every day called: Solu-
tions, Fans First, First World. We’re not the people that 
you would get rolled over, we’re not the people who just 
say yes, we’re also not the lawyers that you go to or avoid 
because they are going to say no. We’re the lawyers who 
help people fi gure out a path through it and it’s that solu-
tions orientation that really we’ve tried to make a key part 
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has that changed your perspective of law, of the business, 
of entertainment?

MICHAEL FRICKLAS: Yeah, I mean, international is, 
if you think it’s just the same as the U.S., you are going to 
really screw it up. On the other hand, an awful lot of the 
fundamentals are the same. You know, business mod-
els travel around the world, the technologies are pretty 
similar. The individual market dynamics vary. We like 
to call our approach “glocal”—a combination of global 
and local. At one time, we were really trans-border and 
tried to create a trans-border advertising business. That 
was MTV’s fi rst foray into international, and it didn’t 
work. The programing fundamentally needs to appeal 
to local tastes. Advertising also appeals to local tastes; 
it’s really a market-by-market thing. On the other hand, 
from Viacom’s perspective, we’ve been really successful 
with transporting formats. We like to talk about “Jordy 
Shore,” which is, you know a version of “Jersey Shore” in 
the UK, which beats “Game of Thrones” on broadcast. We 
have “Shores” in a bunch of countries around the world, 
including “Warsaw Shore,” where there isn’t even a 
shore, and they are really successful. We even bring some 
formats back to the United States. You have one studio 
and it’s all set up and all the people who come in who are 
native Italian speakers and they create the show and then 
they all leave and new people come in and they are na-
tive, you know, Mexicans or Poles, and they create a show 
for that market. So, there is this kind of balance. In terms 
of the legalities, it’s also, a lot of relying on people who 
are really knowledgeable about their local markets. As a 
lawyer, it’s understanding what contracts mean and what 
they don’t mean, understanding there are a lot of places 
where you have rights that are simply not enforceable in 
court, and so you have to create a set of dynamics that 
makes a business relationship work notwithstanding that. 
You have to understand there are places where the courts 
are just corrupt and you have to protect yourself from 
those kinds of situations, too. So, we’ve seen the dynam-
ics are different and they vary from market to market, and 
it’s really hard to draw kind of specifi c pointers without 
getting into a lot of depth. You have a lot of international 
experience now, too.

CYNTHIA GIBSON: A little bit of trial by fi re with 
the last two years, but I think it’s been interesting as I 
have done business around the world, people ask you a 
lot about language and I really have found that English is 
really the language of business for the most part all over 
the world, except in my experience in Latin America—it 
was really hard to do, not being a Spanish speaker. So we 
actually ended up bringing on someone on board who 
had worked in that area for 20 years and understood the 
language, because there was just a language barrier. And 
it’s been interesting also for me to learn that the law…
there’s not always an answer and you can get three dif-
ferent options from your local counsel. One of which may 
be right, but you know, in many countries the regulations 
are developing and it’s not been tested or applied, and 

standards and practices point of view before it airs in the 
U.S. because it’s all pretty similar and pretty safe. They 
have a lot more hard judgement calls to make than we do. 
I will get a call maybe once or twice a year, but my guess 
is you get more than that on your networks. As we have 
grown internationally, it’s been very interesting. There are 
some countries where, for example, you can’t exhibit a 
pig. There are some countries where you can’t eat certain 
foods. There are some countries where a certain amount 
of skin has to be covered, so compliance has become a 
little bit more challenging for us as we’ve grown globally.

MICHAEL FRICKLAS: Yeah, and you talk about 
risk management. I remember when I was fi rst starting at 
Viacom, we were launching some channels in the Middle 
East, so we were launching MTV, Nickelodeon, on a 
satellite service that served much of the Middle East and 
someone told me that it’s illegal for two people who are 
not married to be at a kitchen table together, so that was 
a bit of challenge, but we took the risk and it worked out. 
You talk about standards and practices; we have interest-
ing standards and practices issues every day. Nadja and I 
were recently working on a show that’s called “The High 
Court,” and for those of you that know the initials, the 
initials of the high court are THC, and in fact people who 
are deciding the decisions smoke marijuana during the 
show and then render their decrees. It was an interesting 
set of issues. The show is going ahead. 

ERIQ GARDNER: You have anything…any fun 
stories?

NADJA WEBB COGSVILLE: The only thing I would 
say is also you have to know we have a huge portfolio 
of channels within Viacom, so the standards vary from 
channel to channel, as well. I mean, clearly, the kids in 
Nickelodeon is a far extreme, but even, what might be 
appropriate for the CMT audience might not be deemed 
quite as appropriate for MTV.

MICHAEL FRICKLAS: It’s a real challenge. That 
group, they have a lot of very carefully written standards 
that they apply to advertising, as well as to broadcasting. 
They have a very well-honed approach to where the en-
velope is being pushed and where it’s being ripped open. 
It’s a judgement kind of profession. What’s remarkable 
is how much over the years MTV and Comedy Central 
and some of our other channels at Paramount have been 
able to operate at the edge of what’s permissible with as 
little controversy as we have managed to maintain, and 
it’s a testament to Nadja and the standards and practices 
people and the folks who kind of navigate this terrain 
every day.

ERIQ GARDNER: I wanted to ask you about ex-
panding footprint, because you have negotiated a lot of 
deals to, you know, bring MTV and other networks over-
seas, launching it in different countries. Just fi nished a 
deal attracting investment for Paramount in China. How 
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band access, or internet access at broadband speeds, is 
becoming, or if not already, a public good, like a utility. 
People talk about the digital divide, the haves and the 
have-nots. So, I am blabbing, but to me, the infrastructure 
related to telecommunications that affects entertainment 
and media and everything else we do, education. Just 
like there’s a universal service fund to help people who 
are low income with telephones, you need to have that 
tweaked in order to be able to have everybody be able to 
get on line, because it’s going to help them advance their 
lives. And that’s my spiel. And also in the materials, I 
will just mention one other thing: Rulemaking, putting in 
comments to rulemaking, I think is really, really a valu-
able tool, where especially if the common interests align 
to make it economical to do so, you can help shape policy 
that affects your clients, your industries, blah, blah, blah. 
Anyway. That’s all.

ERIQ GARDNER: Well, one thing I can confi rm is 
that Ajit Pai is the Chairman of the FCC. That press re-
lease went out yesterday.

BARRY SKIDELSKY: I was right.

ERIQ GARDNER: Michael, do things like no net 
neutrality or backing-off of net neutrality of, you know, a 
backing-off of the set-top box proposal, privacy on broad-
band, do those things affect Viacom? Do you have to rip 
up the playbook?

MICHAEL FRICKLAS: They do affect us deeply. You 
know, I think certainly we’re heading into some unchart-
ed territory in terms of what regulations will come out. 
As a general rule, as a business, an environment that is 
more deregulatory is generally good for everybody. So, to 
the extent that’s not biased, to the extent, for example, the 
FCC, some of the areas where there’s duplication of the 
functions of the FCC and other government agencies, re-
duced duplication, you know, I think that ends up being a 
good thing for everybody.

BARRY SKIDELSKY: Merger review comes to mind 
immediately in the world of M&A. 

MICHAEL FRICKLAS: Yeah, that’s one, right, where 
the FCC hasn’t been held to the same standard as the 
Justice Department and the Federal Trade Commission. 
So I think some of these things are interesting. You know, 
on broadband policy, I like that Ajit Pai has talked about 
making sure broadband is available nationally. That 
would be good for us. I think to the extent that, you know, 
we have an incentive for people to provide internet ser-
vice to be able to, you know, recover their costs and invest 
and keep those things at the cutting edge, I think that’s 
good for us. So, I think there’s risks in net neutrality, to 
the extent that people might prefer, you know, affi liated 
program services to unaffi liated program services and the 
like, to the extent the economics are going to change. Net 
neutrality is a really complicated set of policies. And Title 
II regulation of net neutrality in particular, I think, caught 

so that’s really when you end up having to make a lot 
of decisions on, well, what legal risks are you willing to 
take because not only is the law new, there’s not a lot of 
jurisprudence around it. The regimes can change and they 
can make a different decision tomorrow, and you can get 
three reputable law fi rms to give you three different an-
swers. So it really has given us all an opportunity to say, 
OK, well what do we think makes sense in the biggest 
picture here. But what probably has been, to me, the most 
different issue about doing business internationally than 
in the U.S. is just the lack of settled jurisprudence and the 
need to just make decisions without really knowing what 
might happen. 

MICHAEL FRICKLAS: Yeah, I mean, obviously it 
happens here too, that I have three law fi rms that give me 
three different opinions.

CYNTHIA GIBSON: That’s true.

MICHAEL FRICKLAS: But I do trust my judgement 
better here. You know, I’ll hear three opinions and I will 
say “that one sounds right to me.” Or at least I will be 
informed by all three and fi gure out our path forward. 
Internationally, you know, your gut feels a little less tested 
as you have to rely a little more on people who are really 
familiar with their markets. 

ERIQ GARDNER: Speaking of regime change, we 
have had an election here and we’re probably going to 
undergo a lot of changes in both regulation and law, new 
judges and all that. Barry, what do you think—what can 
we expect in the next few years?

BARRY SKIDELSKY: Er…well… 

MICHAEL FRICKLAS: A lot of tweets.

BARRY SKIDELSKY: There’s obviously an oppor-
tunity for a new policy mindset from the federal govern-
ment down. You have not only a spot to fi ll in the Su-
preme Court, the FCC—as you guys are probably aware, 
that whole issue that we thought was going to be hot with 
set-top boxes is probably dead now, although it’s interest-
ing to do an autopsy, because it is relevant to those who 
create and sell or license content. You know, I can tell you 
that that word on the street is that the new FCC Chairman 
is going to be Ajit Pai. The issue of net neutrality, which 
really affects all of entertainment communications… is 
going to be tweaked. Obviously, the public’s view was 
here goes Obamacare or the Affordable Care Act, that 
was the primary thing, but infrastructure in this country 
is a topic that came up during the debates. And to me the 
most important infrastructure—forget about roads or any 
of that, railroads or energy—I think is broadband. Broad-
band is really the driver of our economy now. It creates 
jobs, it fosters innovation, creates whole new business 
models and in the materials that I drafted—which I am 
sorry if they were just geared to the FCC, that’s not all I 
do—I mentioned the fact that there’s municipal broad-
band where people are trying to realize now that broad-
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ERIQ GARDNER: You don’t think that the program-
ing might change to refl ect some kind of opposition or 
resistance or?

NADJA WEBB COGSVILLE: I haven’t heard that, 
although I do think that the current president of MTV has 
sort of said like, listen, “we need to be sort of back in the 
game.” Like MTV used to have a lot of coverage, town 
halls, and things like that around elections. You might re-
member like when Puffy was doing the Get Out the Vote, 
which wasn’t, you know, it wasn’t supporting any one 
particular candidate, it was just all about a voter initia-
tive. So you kind of felt like we need to get back into that 
game and so I think that there will be more conversation, 
but it hasn’t been tilted as, or it hasn’t been portrayed to 
be as it’s going to be opposition; it’s really just more we 
need to have more discussion around this.

ERIQ GARDNER: And at Scripps, I imagine things 
aren’t quite as controversial, but there’s still got to be im-
pact based on trade policies or whatever. You know…

CYNTHIA GIBSON: Right. Now things aren’t as 
controversial, and in fact we don’t accept political adver-
tising, so our networks tend to be a little bit of a refuge 
sometimes from the world of politics. But as you look at 
policy, I mean I think Chairman Pai, we’re very happy 
with his appointment, because he’s a very smart policy-
maker, man of high integrity, and certainly very thought-
ful around issues involving our industry. And we have 
found them to be very receptive to some of our concerns 
that we had over some of the policies that were being 
advanced previously. We were very active on the Hill 
around the issues relating to the open set-top box, be-
cause there were just a lot of complexities around copy-
right holders and really the ability of that box to protect 
our interests, to protect our contractual protections, and 
so I think that is one positive development that we think 
that particular proposal is likely not to go any further. 
But, as Michael said, for most business, for there to be less 
regulation and to let sort of the free market govern tends 
to be more favorable for business. So, that’s sort of how 
we’re looking at it on a day-to-day basis, without getting 
into sort of broader social issues.

BARRY SKIDELSKY: I like the rhetoric of two-for-
one. You know, for every new regulation we put in, let’s 
take two out. And obviously apart from easing regula-
tory burdens across the board, the tax world has got to be 
reshaped to encourage investment and innovation. And 
my hope is that this new administration, new Congress, 
somehow does that. But I am not a tax man, but the idea 
is that we need—somebody needs to focus on how do we 
encourage more innovation and investment. Or invest-
ment that drives innovation.

ERIQ GARDNER: On a slightly different topic, 
I know being in media that all of you must have, you 
know, strong opinions, healthy appreciation of the First 
Amendment. And to borrow an old Nickelodeon title, 

everybody as a surprise when it happened. So, I can’t 
really, you know, make a prediction, other than saying 
there’s factors on all sides of these issues. Obviously, this 
government is going to approach them in a very different 
way.

BARRY SKIDELSKY: And these changes can come 
from any corner of your civic structure—from judicial, 
legislative, or executive branch administrative law.

MICHAEL FRICKLAS: It’s interesting, you start to 
see populism creep in. I mean, recently the Copyright 
Offi ce decided they were going to make policy by doing 
a Survey Monkey and asking people what to do, which 
strikes me as not a particularly great way to do it. They 
did that initially in the UK recently about naming a new 
Antarctic survey boat that, you know, the public came 
up with the name, I think, “Boaty McBoaty,” which the 
government decided to ignore and move on to something 
more dignifi ed. You know, there has to be a limitation to 
populism where thoughtful deliberation and understand-
ing what all the consequences and the second- and third-
order effects are, is going to be important to making sure 
the regulation is made in a good way.

ERIQ GARDNER: I have a slightly related question 
for Nadja. I think of networks like Logo and BET, I see 
you, you know, handling legal affairs for some of the net-
works with viewership that is probably vastly opposed to 
the Trump Administration. Are there any areas where you 
feel that you are going to need to step up as a lawyer, you 
know, at those networks?

NADJA WEBB COGSVILLE: Well, keep in mind, I 
don’t know if the networks, you know, necessarily hold 
themselves out as supporting or opposing a particular 
administration. I mean, I would say, in fact, you know, 
BET, if we take that as an example, they were down at the 
RNC, they were down at the DNC. They, you know, I am 
sure the creative execs and the senior leadership prob-
ably are very vocal about their support, but I think they 
hold themselves out as a network as covering all sides 
of the debate and all of the perspectives that were being 
surfaced during the election. So I don’t really, I think the 
only time that it really comes into play from, as a lawyer, 
is in terms of, you know, there have been instances where 
we may have a particular politician appear on camera. 
And we have to be very mindful of making sure that, you 
know, the opposing candidate has access, as well. So for 
example, I remember Hillary Clinton did a small package 
for a tent pole, and it seemed really very innocuous and 
people didn’t even, they didn’t even think it was worth of 
mention to the lawyers, and we found out very much at 
the last minute and we had to, you know, make sure that 
our folks in Washington were aware and got their opin-
ions on how we should handle that, and so that’s really 
the only time that I fi nd like I am sort of implicated in the 
process, but otherwise.
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characters and timelines and things like that are being 
fi ctionalized. And so we will, you know, once again, in 
that, in the TLC litigation situation, we had a disclaimer 
that said “This is the TLC Story.” We weren’t trying to 
hold it out in the disclaimer as being based on the true 
story, but one of the areas where we have found there is a 
bit of exposure is that, you know, we the lawyers are look-
ing at the bio-pics themselves. And we can be very careful 
about the disclaimers within those bio-pics. One thing is 
that some of the things that don’t come by us, however, 
are things like advertisements and some of the marketing 
materials. And this is where you may, you know, run into 
some trouble because people who are not as well-versed 
in these issues can make statements like “this is the true 
story” or “this is based on the life of” and you are like, 
“you just blew it.” We have been so careful about crafting 
this language and you’ve got folks who suddenly have 
kind of made some problems.

MICHAEL FRICKLAS: Nadja made a good point 
about promotional materials. And they really do need to 
be vetted or at least have guidelines to what can be said 
in the marketing materials. Some of the analyses are real 
world analyses. For all the careful law, the fact that you 
are going to win, you know, at the end on appeal, may not 
be suffi cient, depending on what your budget and your 
appetite for risk is and the like. Watch your insurance 
premiums go up or your insurance availability go away 
after you spend $5 million defending one of these claims. 
So it is hard. One of the things we have been advocating 
for with the Motion Picture Association and other compa-
nies is the extension of SLAPP legislation.3 There’s now 
SLAPP legislation in Georgia, I believe Florida has passed 
a bill, New York has been considering a bill.4 So folks in 
New York should really, in this community, should really 
help advocate for the legislature to pass SLAPP legisla-
tion. California has been a very powerful tool, because 
these kinds of, you know, kind of fake rights of publicity 
cases, various other things of what you have done is fairly 
protected, it’s been carefully lawyered, and nevertheless 
you fi nd yourself, you know, facing a hostile jury. Or de-
fending a claim. Courts have been pretty willing, particu-
larly in California, where they have the most experience 
with SLAPP, with SLAPP legislation, to get rid of these 
cases really. 

ERIQ GARDNER: Mike, I mentioned that, I mean 
dealing with shows like “The Daily Show” or “South 
Park,” you have some pretty fun stories about hard con-
siderations you’ve made about, whether or not you can 
air something.

MICHAEL FRICKLAS: I do remember a “South 
Park” episode. When they wanted to send a message, 
they often would co-opt the characters from “Family 
Guy” and I do remember one where we told them—
which is very, very rare—that there was something that 
we didn’t think they could do. They have a tendency to 
deliver their episodes a few hours before the airing time 

you know, “You Can’t Do That on Television.” I want to 
go on to some of the issues that you deal with. Nadja, 
we’ll start with you, because I know you have done some 
work dealing with bio-pics of celebrities. Can you talk 
about how, you know, when you are doing programming, 
what sorts of issues you confront and how you solve…not 
solve them, but you know, how you analyze them.

NADJA WEBB COGSVILLE: Well, let me just start 
with bio-pics, since you mentioned that. We do a fair 
amount of bio-pics or docudramas. So, for example, BET 
has one premiering tonight—everybody watch it, “New 
Edition”:— and we have four in development. So that’s 
just to give you a sense. We do a fair amount of these. 
And bio-pics are complicated because, you know, fi rst off, 
oftentimes if there are living members of the particular 
group or what have you, we will enter into, you know, 
people sometimes refer to them as life story rights agree-
ments. It’s really a misnomer, because you don’t in fact 
need to secure life story rights from these celebrities. 
There’s no IP that they are actually granting to you, but 
what you are getting is really one of three things: You 
are really getting cooperation, you’re getting a release 
or a covenant not to sue, and then usually there’s like an 
estoppel provision that prevents them from conveying 
the same rights to a third party. So, the cooperation is 
really just trying to get access to information that might 
not be otherwise known, or materials or what have you. 
And so we oftentimes will craft our agreements so that 
we’re making sure that we have these folks on board, if 
it’s possible. So that’s one way to kind of help insulate us. 
And also, you know, we work very, very carefully with 
our pre-broadcast review attorneys to make sure that 
throughout the whole process—from the time that we are 
fi rst given the script or looking at the rough cuts or the fi -
nal cuts—that you are trying to make sure that things are 
framed as opinions. As many of you guys know, opinions, 
you know, or pure expressions of opinions are not action-
able, but if you are implying undisclosed false facts, that 
can be actionable. So you really have to thread the needle 
very carefully to make sure that things are framed prop-
erly. So, for example, you know, we had—some people in 
the audience may be familiar with this litigation, the TLC 
litigation, where unfortunately our motion for summary 
judgment was denied in September, but in that fi lm, you 
know, we were very—we tried to be very careful to make 
sure that it was in fact being… that many of the state-
ments being made were expressed as opinions. So, in fact, 
within the fi rst few minutes of the fi lm, it starts off with, 
you know, one of the members of the group says some-
thing along the lines of “you know, this is what I recall” 
or “this is what I remember.” Or “here’s what I remem-
ber.” In fact, that’s the actual phrase. So those are the 
types of things, that’s one of the other things that we try 
to do. We also work with, you know, sometimes we try to 
focus a lot on like the disclaimer language that we include 
in these bio-pics. That’s not going to insulate you from an 
action at all, but it’s helpful if it’s clear that incidents and 
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things that they usually ramp up on. What do you expect 
on the indecency front on television coming from the 
FCC?

BARRY SKIDELSKY: Well, it’s actually sort of two 
things. Obscenity and indecency. Obscenity is prohib-
ited all the time; indecency, you have a safe harbor, you 
know, in the evening hours until the morning. And I am 
frequently amazed, I am watching a movie and you know 
if it’s on at 8:00, you know, they bleep out stuff, but it 
you watch at 11:00, you’ll hear what they say. Indecency 
enforcement at the FCC has been a big money maker for 
the government. And traditionally the problems have 
been on the radio side, not the television. Television, you 
have like “NYPD Blue,” you know naked, or, you know, 
fl eeting expletives and we don’t really have, like shock 
jocks, like when Howard Stern was coming up. Terrestrial 
radio—what we call terrestrial radio—we don’t have that 
problem. And frankly, I don’t see this is a real issue for 
even hip hop shows or anything. It’s just possible that the 
government decides to continue to enforce this because it 
draws money into the treasury. That’s all.

MICHAEL FRICKLAS: Yeah, I mean, we have the 
good fortune of being in cable, so when we owned CBS 
we had, you know, the Janet Jackson “Nipplegate” contro-
versy, and there was a lot of litigation among the different 
broadcasters. It was much better for lawyers than it was 
for the government. The fi nes were nothing compared to 
the costs of prosecuting the various First Amendment-
related defenses to what was really messy indecency en-
forcement. It is very hard for the government to regulate 
indecency well. They have a hard time drawing lines. 
And the vagueness of those disturb the courts. So those 
will ultimately, you know, be court issues. So, I don’t see 
the FCC, you know the FCC looks kind of deregulatory, 
so it’s hard for me to imagine them spending a lot of time, 
you know, trying to draw those lines around indecency. 
On the other hand, you know, we have a regulation called 
the Pence Amendment, which if you guys are not familiar 
with, if you do anything that might involve children or 
people who appear to be children in programming, you 
should become familiar with.5 It wouldn’t surprise me to 
see more enforcement activity there. 

BARRY SKIDELSKY: Yeah, obviously this is all 
COPA and other stuff about children…you know, protect-
ing the children.6 That’s how the “Seven Dirty Words” 
with Carlin rose up to become, you want to make a 
federal case out of it? Yeah. This guy was driving with his 
teenage kid in the car and hey, just turn it off. What’s the 
problem?7 

ERIQ GARDNER: By this point, people who read my 
column are probably shocked that I haven’t mentioned 
intellectual property yet, but I did want to spend at least 
a small amount of time on that. Michael, you have been 
a leader on this front ever since your company sued 
YouTube many years ago. Are you happy with the state 

to make sure the lawyers have the least amount of time 
to review. And at one point, we did draw a line, and a 
few weeks later the episode appeared, where the “Fam-
ily Guy” went up to the head of programing at what was 
supposed to be the Fox Network, complain about censor-
ship, and proceed to shoot the executive in the head. So, 
I thought that might have been a message to us about 
censorship. You know, we do operate in a community 
that really cares about what they can say and an awful lot 
of times the “no” has to be very carefully negotiated so 
that people can understand that you are with them and 
you support them and you believe in their rights to speak 
freely and about matters of public importance and yet, 
you know, there are litigation risks associated with it that 
are real world, notwithstanding the legal analysis.

ERIQ GARDNER: Cynthia, your networks have a 
lot of unscripted programming. So I imagine that you are 
dealing a lot with right of publicity, privacy, defamation. 
What, in your mind, is the legal area where there’s most 
confusion? Where you think that there’s clarity needed, 
you know, especially when you are dealing with these 
contracts for talent and so forth. What keeps you up at 
night?

CYNTHIA GIBSON: Well, I would say that we don’t 
have some of the issues that Michael was talking about, 
but nonetheless, we also feature a lot of people on our air 
who are just normal people, who aren’t really in the busi-
ness, and so I think sometimes that can require kind of a 
different slant on things sometimes. Because even though 
you might have some really incredibly complicated legal 
document, I have found over time that sometimes simpler 
is better and clearer is better, particularly when you are 
dealing with individuals who may or may not be repre-
sented. And so one of the things we’ve really tried to do 
is think about that as we deal with, you know, whether 
it’s an individual homeowner or a person appearing on 
the air, is making sure that we’re not sort of overlawyer-
ing it, so the people can’t later say, “well this was just so 
complicated I didn’t understand it.” Because you can, 
I think, sometimes big word a legal document to death 
rather than trying to just make sure everyone under-
stands what rights they are giving up. Because although it 
doesn’t happen that often, we have had people who have 
been unhappy with how the show turned out and how 
they were portrayed at the end of the day. And then, of 
course, they don’t remember or they don’t like what they 
signed when they agreed to be on the air. So we really try 
to make sure that we’re clear with people what they are 
signing. 

BARRY SKIDELSKY: Is any of the cooking stuff live? 

CYNTHIA GIBSON: Sometimes. Sometimes we do 
live shows. 

ERIQ GARDNER: From a First Amendment stand-
point, one of my curiosities is that usually Republicans, 
although they deregulate a lot, indecency is one of the 
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MICHAEL FRICKLAS: I hear that all the time. And 
I’ll tell you why I think it’s actually completely wrong. 
What Sony Betamax was about was not the playback of 
recorded videotape, which is what the business turned 
out to be about, right?10 So, fi ve years after Sony Betamax, 
lots of people had VCRs in their houses, most of them 
played 12.11 Very few people were recording broadcast 
television, which is what people were concerned about. 
What happened was the big buildup of the sale and 
rental of pre-recorded videotapes, which is not what the 
Sony Betamax case was about.12 The case was about the 
combination of a timer and a recorder with a VCR that 
allowed you to record over-the-air broadcasting, and a 
concern that that was going to be a problem. Turned out 
not to be a problem, just because the technology was just 
not powerful enough that people were really interested in 
doing that. So the people who say, “Oh, you know VHS 
cassettes were really great for the industry.” Yes, but that 
had nothing to do with the Sony Betamax case was actu-
ally about. That’s a canard. 

CYNTHIA GIBSON: Well, I have a thought on that 
also, that’s something that we’re following closely and 
I think is going to be a very interesting development 
around copyright and trademark as the world goes 
more global, which is the internet delivery of content. So 
particularly if you look at all the new top-level domain 
spaces, which are global internet sites, that if you have a 
trademark in one country, you can fi le a top-level domain 
based on that trademark. It think it’s going to become a 
lot trickier to understand how do you really protect your 
mark. Do you do it country by country, as the schematic 
that it is now. But you could have someone in some very 
small jurisdiction, you know, sit on your trademark and 
fi le in that country and then really try to make some 
inroads into the intellectual property value that you have 
built up. And we certainly, and I am sure Michael has 
spent a lot of time making sure you are protecting your 
marks globally, but that is a big undertaking. And the 
fact that the internet can be a global delivery platform 
in a way that’s very different than traditional delivery 
of video, I think is going to make it increasingly compli-
cated for how you protect against that. I mean, in Europe, 
“House of Cards” is available the next day on these fake 
set-top boxes. And so I think it’s just, we’re starting to 
think about how do we really make sure we have a global 
strategy to protect all of our content and how do you 
think about that in a different way, because the delivery 
system is very different than the traditional pay television 
model.

ERIQ GARDNER: You know, we talk a lot about 
intellectual property from a, you know, enforcement 
standpoint, but I also want to talk about it from a use 
standpoint. I also know that there are some attorneys here 
who do a lot of music law and, you know, there seem to 
be big, broad changes coming and big court cases in the 
music realm. Everything from the Department of Justice’s, 
you know, consideration of whether to adjust the Consent 

of, you know, where IP law is? Do there need to be new 
laws? What do you think?

MICHAEL FRICKLAS: Look, there is still way too 
much piracy, and that piracy is frequently encouraged, 
participated in, you know, by real companies. And, you 
know, people can go hide in Vanuatu or whatever and put 
up a server. People are advertising, people are, you know, 
getting paid to serve, you know, pirated facilities and the 
like are actively participating in that piracy and piracy, 
you look at the numbers, remains a large percentage of 
viewing of premium television and movie content. So not 
enough is there. I think, you know, politics being what 
it is, I think the industry is having more success in the 
courts looking at intermediaries, the so-called follow-the-
money approach, which was actually the word fi rst used 
in the piracy context by Google, which was trying to fi ght 
the Stop Online Piracy Act by saying “follow the money.” 
And that meant going after ad brokers and people who 
placed their advertisement on pirate sites and the like. In 
Europe, over 1,500 sites have been blocked. The courts are 
fi nding…and that’s actually expanded to Asia, as well. 
The courts are fi nding existing authority under the law 
to require Internet Service Providers to block pirate sites. 
It’s been very successful in the UK and a number of other 
countries. And its use is expanding. In the United States, 
there have been blocks put in a trademark context, not 
necessarily by our industry. And the courts are beginning 
to come around to, you know, the tough issues, and sort-
ing out the good guys and the bad guys. How much fa-
cilitation of piracy is kind of neutral? And you really have 
a neutral facility that is good, is useful for a lot of neutral 
things as well as, you know, just happens that pirates are 
using it. Like the telephone network. And then lots of 
bad sites where, you know, you go to the home page and 
they use search to help you fi nd them, and it’s clear that 
all they are about is piracy, and how do you get at those 
guys? So it’s a combination. There’s criminal enforcement 
around the world. A lot of education of local prosecutors 
about the need to deal with the issue. And it will continue 
to be a cat and mouse game; it will never go to zero. There 
will always be, you know, there’s always a way around. 
You know for every site blocked, there is a tunnel. But 
you know, more will be done. The situation will continue 
to evolve. But I do think, you know, 15 years ago, 10 years 
ago, even fi ve years ago, the courts were very concerned. 
They didn’t understand the area very much and wanted 
to be very careful about adopting new rules or expanding 
rules of legal liability in an area that they were concerned 
would limit the growth of the internet. I remember being 
at the Supreme Court on the day of the Grokster argument 
and coming out to, you know, protestors with placards 
outside insisting that if the Grokster case came out the 
wrong way, it was going to be the end of the internet. The 
internet’s doing just fi ne and the Grokster decision, you 
know, came out against everybody.8

ERIQ GARDNER: Then again, the Sony Betamax, the 
television industry warned that that would be doom.9 
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trying to bring it under one, like ASCAP and BMI, but 
that wound up settling to an arbitration model, and no 
sooner the ink is dry than boom, we’re in arbitration. And 
the other company that you made come to mind is Irving 
Azoff’s Global Music Rights, GMR, and there is currently 
litigation cooking around that in California and Penn-
sylvania or somewhere. There’s an interim license agree-
ment. It’s just a giant mess. 

MICHAEL FRICKLAS: It’s kind of a nice business 
model, right. Because you pay a fee to ASCAP and you 
pay a fee to BMI and you assume you licensed every-
thing. That’s how the world worked for a very long time. 
And then someone comes along and said you licensed 
everything but this, so pay me, too. And so SESAC builds 
up and SESAC, they try to make those increases small 
enough that you say, “Eh, I can’t really afford antitrust 
litigation, I’ll just pay their increase.” And then some-
body else comes along, and then somebody else will 
come along. And there’s been threats of withdrawals by 
the music publishers, and…all this time you don’t know 
what you are licensing, there’s no list of what the musi-
cal compositions are that are in that performance license. 
There’s no change in your fee when the license composi-
tions disappear from the portfolio. It’s just, you know, it’s 
a bizarre system, but it works…kind of.

BARRY SKIDELSKY: No transparency, either.

MICHAEL FRICKLAS: No transparency. 

ERIQ GARDNER: Before I open it up for questions 
from the audience, I wanted again to get to some quick, 
short answers. Besides what I write, you know, what are 
your must-read legal sources? How do you stay on top of 
developments? You want to start?

NADJA WEBB COGSVILLE: Well, you know, I 
would say that I have lots of little trade magazines that 
have lots of summaries and things like that, and if some-
thing looks particularly interesting I’ll sort of do a deeper 
dive. But I don’t know if I have any one, aside from you, 
Eriq, of course.

MICHAEL FRICKLAS: The Hollywood Reporter Esq. 
comes fi rst.

BARRY SKIDELSKY: I rely on Soldier of Fortune and 
Cosmopolitan. I have this funnel theory about information. 
There’s so much out there, we take in whatever catches 
our eye and we try and distill it and put it into useful 
form to help our clients and companies.

MICHAEL FRICKLAS: Yeah, I mean there are a 
number of law fi rm memos that you can just go to their 
websites and sign up for. I fi nd the ones that we pay for in 
addition to industry trades—which you have to read, you 
have to understand what’s going on in the industry, so 
that means The Hollywood Reporter, and Variety—but Law 
360, I fi nd, is very good at synthesizing a lot of informa-
tion and they are kind of a one-pager you can look at in 

Decrees of Performing Rights Organizations, to all the 
issues surrounding pre-’72 songs, sound recordings. Does 
anyone on the panel have any strong feelings about the 
issues related to use of music?

BARRY SKIDELSKY: Music licensing is a vulcanized 
regulatory scheme. There’s got to be some better way 
to go. I don’t know what the answer is, but, you know, 
depending upon the use, the user, the same piece of mu-
sic gets a different regulatory structure and rate-setting 
mechanism, and here in New York we have the Southern 
District enforcing these Consent Decrees with ASCAP and 
BMI, but you have two different judges. You know, one 
can say this, the other can say that, and… 

ERIQ GARDNER: MTV, VH1, I mean, surely they 
have some issues with music licensing.

MICHAEL FRICKLAS: I mean, starting with the 
performing rights, you know, look: The history of it was 
some very clever people fi gured, you know, they could 
license a right, and they could fi gure out a way to license 
it again, and so they sliced the rights ever fi ner so they 
could continue, you know, to increase the amount of 
revenue they took out of the system. The problem with 
that, the ASCAP and BMI Consent Decrees, as you men-
tioned in the development of non-regulated Performing 
Rights Organizations, which is a separate and important 
issue, is that the embedded business of licensing perform-
ing rights is so much a part of the fabric of hundreds 
of thousands or millions of contracts that, you know, 
tearing it up and starting over or fi guring out a way to 
glide from here to there is extremely diffi cult. You know, 
I can hypothesize a world where everybody licenses their 
performing right when they license the synch right, and 
it should be through the end user. That’s the system that’s 
used in theatrical motion pictures. It works pretty well. 
If a piece of music is too expensive, you go license some 
other piece of music. Or if you really need it, you license 
that. You know, in the performing rights system, of course 
we don’t get to decide what kind of music is in the con-
tent we license from a movie studio or a broadcaster. And 
we have to clear it, and so the only way you can clear 
something when you have absolutely no choice, what 
you have to use is through a system like the ASCAP/BMI 
Consent Decrees. So the Justice Department hates that 
issue. They would much prefer to get out of the consent 
decree business. Those Consent Decrees have been in 
place, I guess, more than 60 years. And that’s a very long 
time for a Consent Decree. But unfortunately they have 
built something that has, you know, that the roots of that 
tree are everywhere and they haven’t really… every time 
they pick it up, which seems to be every 10 years or so, 
they can’t fi gure out any way to extricate it without hav-
ing all the buildings fall down. So, you know, I don’t see 
any path to improving that system, even as crazy as the 
system, you know, looks when you look at it fresh.

BARRY SKIDELSKY: SESAC, obviously, is not sub-
ject to a Consent Decree, but there was antitrust litigation 
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know, if someone can demonstrate to me that they, you 
know, can bring that skill to bear, that’s something that’s 
really important.

ERIQ GARDNER: What’s your best advice to some-
one who aspires to become a General Counsel at a televi-
sion company?

BARRY SKIDELSKY: Turn back. 

MICHAEL FRICKLAS: There is some truth in that. 
You know, the fi rst advice I would give somebody would 
be really sure that’s what you want. It is, these jobs are 
hard. They involve taking a lot of risk every day. They are 
long days, a lot of you work long days. But they are long, 
intense days where even one slip-up can mean your job 
or a major problem for the company. So, you have to like 
that. If you do like that, the advice I would say is to get 
frequently really good experience in more general prac-
tice than entertainment, and then fi nd a good job where 
you can learn everything you can learn. So surround 
yourself with really smart people who work for really 
smart people and, you know, fi nd good role models and 
fi gure out how they do what they do.

CYNTHIA GIBSON: And I would say, having gone 
through a national search to get the job, even though I 
was at the company, the things I heard that were positives 
were that I worked really hard to learn the business and 
really learn, kind of how the business works, but also that 
I had made an effort to really understand how all the dif-
ferent pieces of the company worked and made relation-
ships all across the company. And it was really more I was 
new to the industry, I really needed to learn, so I looked 
at a list of all the STPs,13 because I knew they had differ-
ent areas of responsibility all over the company, and I had 
lunch with every one of them. I kind of made a list and 
said tell me about everything that happens in your area, 
because I am just trying to learn. So, I think understand-
ing the business and understanding the importance of 
relationships within the business. Because at the end of 
the day, most businesses are fi lled with people, and the 
people dynamics can be a very important part of getting 
the job done and getting the job done well. And that’s in 
addition to just sort of being a good lawyer and working 
hard and all of that sort of thing.

BARRY SKIDELSKY: I had an experience once when 
I was General Counsel. We hired a guy who was very 
smart, just wasn’t a team player. He couldn’t play nice 
with the other children, so we had to ditch him. 

MICHAEL FRICKLAS: We’ve seen “The Drill.” 

ERIQ GARDNER: And fi nally, the one question that 
probably a lot of people are thinking and no one would 
dare ask except for me: What advice would you give 
those law fi rms and solo practitioners seeking to become 
outside counsel to a television network?

the morning and click through to things that you want 
to understand better. And they have this habit of, or part 
of their practice is the case is right there, so you read the 
article and if you see something that you really fi nd inter-
esting, you know who the lawyers are and you can read 
the underlying source material; you don’t have to rely on 
the description.

CYNTHIA GIBSON: I think that’s right. That’s how 
I start my day, every day, is you get all the daily emails 
that are sort of summarizing everything that’s happen-
ing all over the world, whether they are, you know, trade 
publications from various jurisdictions—you know, the 
ACC has a good daily update and briefi ngs, if you are a 
member of that. But I do think that things are changing 
so much, I tend to rely a lot on those email blasts to sort 
of just give you the highlights at the top and then you can 
drill down if you need to.

ERIQ GARDNER: OK. Good. Next question, what 
is the most important quality you look for when fi lling a 
staff attorney position? 

CYNTHIA GIBSON: I would say for me, what I say 
is if someone has high integrity and a great work ethic 
and is smart, I really can fi nd something for them to do in 
our group. And to what Michael was saying earlier, a lot 
of times that may mean moving things around, but if you 
have someone with those three attributes, I think you can 
fi nd a place for them. 

ERIQ GARDNER: Michael.

MICHAEL FRICKLAS: Yeah, I…you hit on the right 
one. Somebody who really likes to…enjoys working hard, 
enjoys the industry, is inquisitive, wants to know more 
than they need to know about topics. Otherwise, integ-
rity, all very important functions. An ability to fi t in with 
the group. You know, in a large law department, the… I 
love superstars, but superstars have to get along with the 
group and the group dynamic is more important than 
the superstardom. And that may be a little counterintui-
tive, but you know, I have got to get 250 people working 
together, and one person can really throw that dynamic 
off. So that’s very important. Diversity is very important. 
It’s a high priority for us to make sure that we have good 
representation from lots of different groups. We need to 
be in the media business in particular, and it’s not just the 
law department issue, it’s important that we refl ect the 
audiences that we serve.

Yeah… 

NADJA WEBB COGSVILLE: I do. I mean, I certainly.

ERIQ GARDNER: What do you look for?

NADJA WEBB COGSVILLE: All of those attributes 
that have been mentioned, but certainly I would also say 
I’d like, you know, aside from just technical skills, I do 
want someone who is really pragmatic and can be the, 
you know, we talked about problem solving. There is, you 
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make sure the understandings are clear. So, you know, 
make sure that the scope of what the legal assignment is, 
is really well understood on all sides, so that there aren’t 
misunderstandings. If you do that, you know, another 
one of the reasons I have big relationships is because I 
have relationships with the senior people at the fi rms. 
And that’s for a lot of reasons. I want to be able to make a 
phone call every so often and ask your opinion, ask about 
how we’re doing. I want to have a back channel if you 
really think that somebody who isn’t me is going off the 
rails and we can fi gure out a way to solve the problem 
together. You know, it’s often not the right answer to just 
burn somebody, you know, in the group. But it does let 
us collaborate in a way that can solve a problem before 
it becomes a problem. So I like to have those relation-
ships, and it’s effi cient for me to have a smaller number 
of those relationships than a larger number, and it’s better 
because they are, you know, they are frequent, you know, 
high-volume relationships than small one-offs. So if you 
want to get in, you know, be, you know…get to know the 
people in the organization somehow. Things like this—
fi nd something that you can uniquely bring to a particu-
lar situation. A pitch that I am a really good commercial 
litigator really rarely works. Guess what? We have lots of 
really good commercial litigators, and they all want to be 
competitive and frankly, you know, I am going to hang 
out with the ones that I have been through fi ve trials with, 
not the person that comes in and says… you know, has a 
good resume, but I have never been to war with. So, you 
know, but to say I litigated this case or I know everything 
there is about one particular thing and I notice that your 
company has that problem, too… that can often be a good 
way into the door, and once you are in the door, those 
relationships can expand if you do a good job. 

BARRY SKIDELSKY: I am curious about a lot of 
things, but I’d like to know if you guys have experience 
with fee arrangements with your outside lawyers other 
than hourly rate or discount for volume.

MICHAEL FRICKLAS: I would say every deal we do 
with outside counsel now has some attribute of an alter-
native-fee arrangement. So we have done everything from 
outsourcing the law department of a business unit on a 
fi xed-fee basis to, you know, various kinds of bonuses 
and discounts, depending on how people come in around 
budgets. We budget every matter of any scale. So, we 
expect law fi rms to take the risk with us in the event that 
things exceed budgets. And that doesn’t mean that we’re 
expecting the law fi rm to take every risk, you know. If the 
motion to dismiss is not successful, all of a sudden that’s 
the risk of the law fi rm, because they didn’t budget that 
way. But it does mean that, you know, within a particu-
lar range of the activities, we expect the law fi rm to take 
some risk with us. I have been involved with, you have 
been involved with, lots of people who run up really very 
real legal bills at discounted rates over, you know, bullshit 
fi ghts over discovery and various other sorts of things 
that really don’t matter and they always blame the other 

CYNTHIA GIBSON: Sure, I’ll start this one. I mean, 
for me, it’s really: Do you deliver business-based practical 
advice in the context of the law? I don’t need a beautiful 
20-page memo. What I really need is business-based legal 
advice. Pretend like you are sitting in my chair, don’t 
just give me CLE legal advice, either. I fi nd that very ir-
ritating. And charge me fairly. I mean, we don’t do a lot 
of—because we don’t do a lot of litigation, we don’t have 
a lot of big dockets. We don’t do a lot of fl yspecking of 
legal bills, but I have been at this long enough that if you 
send me a bill that is not fair, I just walk with my feet. So, 
business-based advice and charge me fairly. That’s really 
the two keys for me.

NADJA WEBB COGSVILLE: Well, and you are 
actually probably best suited to answer this question, but 
I do think that Viacom went through a bit of a process of 
identifying the fi rms that we work with most regularly, 
and decided to specifi cally, you know, kind of tell them 
that we’re going to increase the volume of work, but in 
exchange for that, we expected some sort of, you know, 
volume pricing. And I think that that has actually worked 
very well for us.

MICHAEL FRICKLAS: Yeah, I mean, the idea of big 
relationships for us is several-fold. For a fi rm, we could 
be a more steady diet of business, which lets the fi rm staff 
appropriately, it lets them keep their costs down. And 
understand what’s going on. It means that fi rms under-
stand us, so, you know, I expect you to know not just the 
law about my business, but my business, the people in 
my business, who to talk to, develop relationships, just 
like in-house counsel. It’s really important that people 
know how to work together. Sometimes outside counsel 
will love to call me up and tell me all kinds of things and 
not answer the phone for people who work for me. That 
tends to be a bad strategy. You know, when I am pick-
ing counsel, they are people who work throughout the 
organization are happy to work with, and not just me. 
We get all that feedback and, you know, it’s my upside 
to make sure that my group is happy. We’re smart law-
yers, so we don’t want to be talked down to. We want 
to be talked with as partners in solving a legal issue. All 
the legal advice, all the retentions come through the law 
department, so we instituted that control 20 years ago. 
We, you know, the way to come in is to be providing 
good, sound legal advice, not, you know, to know some-
body on the business side or the like. I agree with you, 
you know, actionable legal advice is what we’re looking 
for. Sometimes you do need the 50-page memo. It’s really 
rare. So there just has to be a real clear understanding of 
what the expectations are up front. And that fault’s not 
always with outside counsel. It’s with us, too. There are 
plenty of times, you know, somebody’s gone off and done 
a tremendous amount of work and it’s real work and they 
come in, you know, on Monday after working all week-
end and discover that’s not what the in-house lawyer 
wanted. That could be because we didn’t communicate 
well, either. But it’s really incumbent on everybody to 
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Q: You spoke earlier about the change in the U.S. ad-
ministration. I am curious how you folks prepare for the 
uncertainty of Brexit.

ERIQ GARDNER: Yeah, I mean, go ahead.

CYNTHIA GIBSON: We have a whole sort of works 
team around Brexit, because the issue for media compa-
nies is what is the country of origin for your signal, and 
we operate all of our European business and our Ofcom 
license, which is, you know, regulated out of Britain, and 
if that changes, we’re going to have to think about how 
does that impact all of our signals to the rest of Europe? 
Do you need a license in all of those different countries? 
So we do a lot of scenario playing and thinking through 
what that might look like. But, as you have seen around 
the world, elections these days are very diffi cult to 
predict. And so the polls don’t always seem to get them 
right. So we’ve tended to focus more on: Is there some-
thing that could be of material harm to the business in 
any upcoming legislative or election issue? And focusing 
on those. If it’s not as material, you sort of wait until the 
election happens. But that is another issue of doing busi-
ness internationally, is things can happen to you, regime 
change can happen that can change your business over-
night. Whether it’s foreign ownership restrictions, or how 
they might affect your business certainly makes for lots of 
interesting conversations.

MICHAEL FRICKLAS: Yeah, I mean sometimes you 
get a lot of time, right, so, we spent a decent amount of 
time thinking about Brexit beforehand, looking at country 
of origin issues and the like, the trade issues. I think the 
thing we probably planned the least for is the amount of 
impact on the UK autonomy related to the perception that 
Brexit is coming, even though it is more than two years 
away. It’s had an immediate impact on ad sales and the 
like, and on the exchange rate with the UK pound. So 
those aren’t legal issues. But you do a fi rst survey analy-
sis, as soon as you have some information, you start to 
fi gure out what you know and what the risks might look 
like and then… and how much information you have, 
and then you try to, you know, work it as it gets closer. 
A good example of that is territorial copyright issues in 
Europe. We have been studying them for many years. You 
know, it looks like portability is likely to happen any day. 
At least the regulation will be adopted any day with effect 
a year out. That makes a big change on an industry that 
licenses on a territory-by-territory basis: All of a sudden 
you might be licensing on a Europe-wide basis. And, by 
the way, Brexit is a good thing for us in this particular 
regard, in the sense that our industry is very much set up 
on a territorial basis, and Europe is trying to chop that 
down. So, you know there’s no one size fi ts all answer. 
You have to be alert. You have to have people around you 
who are alert to things in their markets and raise them up, 
and you have to have the conversation as early as you can 
about what the potential implications are and what plan-
ning you can do.

side. And you know, we’ve seen lots of that and we know 
what’s going on, and you know we’re not happy about it, 
and that results in a fi ght over a bill or, you know, parting 
ways over a relationship. So, you know, really good com-
munication, but really good discussion about alterative 
fee arrangements upfront is… it’s about sharing expo-
sures in a fair way; it’s not about… You know, we spent 
some time studying the Pfi zer system. You’ll remember a 
few years ago, Pfi zer said: “We’re only doing fi xed fee for 
our outside counsel. We’ll pay a certain amount of money, 
I don’t care how big the lawsuit is, it’s your responsibility 
to handle it.” You know, fi rst I don’t think that works for 
a lot of companies that aren’t Pfi zer, and spending $300 
million a year on legal bills, because, you know a law fi rm 
can’t go from doing nothing to spending $10 million on 
a case and back in a year and assuming all that exposure. 
It’s just not economical for a fi rm. So we look at it as a 
partnership, and if you guys can help us understand your 
business and you can understand ours, we can negoti-
ate to a place that helps take some of your risk away, 
their risk away, and take, you know, be responsive to our 
needs, as well to predict what our expenses are going to 
be, and hit budgets, and deliver no surprises to our fi nan-
cial management. 

CYNTHIA GIBSON: And what we try to do is be 
very clear with helping our outside counsel understand 
what our pressures are internally, so that I can have the 
conversation with them. You really need to treat this like 
it was your business and put yourself in my shoes, and 
whether that’s sharing with me something that I need to 
know about a matter that’s going on, all the way down to 
how you are billing the matter and how you are making 
decisions every day. On work that is fairly predictable 
and the same year over year, we almost always do fl at-fee 
arrangements. But there have been times when it spiked, 
and it was no fault of the law fi rm, and then we will talk 
about it. Because I understand they need to get paid 
and we want to be fair with them, just like I want them 
to be fair with me. But I also need to be able to predict 
my expenses and come in on budget and not have to be 
answering to the CFO about why I have come in over 
from quarter to quarter. So, I think that communication 
with outside counsel is very important, and why the 
stability and predictability of fees is so important, par-
ticularly when you are working with a corporate client, 
because—and a public company, you know expenses, we 
get a little bit of a report card every quarter, so it’s some-
thing that we need to be very mindful of and you really 
should put yourself in the shoes of your client. And if you 
understand that, and you understand sort of where they 
are coming from, I think you’ll have a better chance of 
success for a long-term relationship. Particularly with a 
public company client. 

ERIQ GARDNER: Great. Any questions out there? 
Anyone?
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so that you can do some planning and predicting. That’s 
really what our strategy has been. 

BARRY SKIDELSKY: You had better be proactive 
than reactive, and that includes policymaking, so stuff 
around rule making or whatever, and want to try and 
help shape a policy, help advance your company’s inter-
est, your client’s interest. 

ERIQ GARDNER: Any other questions? No. Going 
once, going twice. OK. I suppose now would be a good 
time to break, and after the break there will be a panel on 
how to deal with people like me. Thank you. 
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Panel 2: Music Business and Law Panel: Crisis 
Management for Celebrities

RICH GARZA: Hi, my name is Rich Garza. I am one 
of the Vice-Chairs this year and it is my pleasure to intro-
duce the Moderator of this panel, someone who I work 
with on occasion, his name is Brian D. Caplan. He has 
been in the industry over—he’s been, oh my goodness—

ERIQ GARDNER: I think I saw a question back 
there.

Q: Yeah. I was just wondering (inaudible).

MICHAEL FRICKLAS: Yeah, for us, I have, you 
know, I have a privacy group. So, I have to admit, I am 
at a little bit of a better place than a lot of people in terms 
of dealing with that issue. We operated under the Safe 
Harbor beforehand. I had a person who is very closely 
involved in tracking that and then implementing the 
new—we went through the entire process of setting up 
the model contracts, and then, we are now under the 
privacy shield regulation. I have that expertise, so that we 
rely on that person. When everybody is educated, when 
there is an issue to know to deal with the person who has 
expertise. So from our perspective, it did not actually re-
quire a lot of additional resources as compared to how we 
were already set up to deal with the privacy issues with 
the EU. I don’t know how you were set up.

CYNTHIA GIBSON: Well, it’s evolving in that our 
international business has been expanding fairly rap-
idly, so I wouldn’t say that we’re at as a mature point as 
Michael is. And what we will do and what we tend to do 
when you get these big projects is we will outsource and 
we are in the process of looking for some external re-
sources to really help us sort out where we stand, sort of. 
We did a very large acquisition a year and a half ago of a 
European company, so where do they stand in getting our 
hands around how are they handling data now and then 
how will that intersect with our U.S. business—that’s a 
big project on our list. 

Q: (inaudible question).

MICHAEL FRICKLAS: A lot of Europeans in the 
audience. I would say at an intellectual level, yes, but I 
would say, you know, no one has built business models 
around what happens, so I think there’s just so many 
variables to understand what the impact would be on our 
business. 

Yeah, we mostly think, for example, in the EU, in 
the UK, that mostly EU law will be adopted by the UK. 
And that may change over time, but in that two-year 
period, the UK has imported so much European law that 
people are not going to start on a white sheet of paper 
and try to create new rules in all of those areas. If that’s 
wrong, there’ll be a rule-making process and we’ll have 
some time to adapt to it. But all we can do now on issues 
like, you know, a French exit or otherwise, would be 
speculation.

CYNTHIA GIBSON: Now, I think the one thing 
we have done is develop relationships with some trade 
organizations and with policymakers, with the EU, and 
I am going to be in Brussels in a couple of weeks really 
just trying to understand and make sure that as much as 
you can, have a sense of what’s happening ahead of time 
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ment people, all of the above. 
So for crisis management, 
when someone gets indicted 
or arrested, it’s no longer 
business as usual, and some-
times I have to butt heads 
with everybody else at this 
table in one form or another, 
but sort of that’s what makes 
this discussion interesting. 
Nice to meet all of you.

BRIAN CAPLAN: Theo 
Sedlmayr is next.

THEODOR SEDLMAYR: Hi, my name is Theo Sedl-
mayer. I’m an entertainment transactional lawyer here in 
New York City. My practice primary revolves around rep-
resenting rap music recording artists, so we certainly en-

counter a lot of crises through-
out their careers, and a lot of 
what we deal with when crises 
happen with celebrities is kind 
of the nexus of their business 
transactions and their criminal 
career. I’ve worked with Ben 
and certain other artists and 
other defense attorneys around 
the country to coordinate. Usu-
ally the fi rst call comes from 
either the manager or the artist 
to their primary transactional 

attorney and as kind of akin to a general practitioner doc-
tor, I have to fi nd specialists in certain jurisdictions, and 
that’s when we start to interface with criminal defense 
attorneys, and publicists, and managers, and put together 
response to the crises.

BRIAN CAPLAN: Next we have Paul Rosenberg.

PAUL ROSENBERG: Hi, my name is Paul Rosen-
berg. I am an attorney. I am a licensed attorney, but I don’t 
practice per se in a technical sense, day to day. In a practi-
cal sense, I practice every day, in a practical sense. But 
I’m primarily an artist manager, and I also have a record 
label. We represent artists also primarily in hip hop, I’ve 
never met Theo before—just kidding—we represent Emi-
nem, among other people, and we also have a record label 
together. Been with him almost 20 years now since the 
early, early days. So as you can imagine, there have been 
many times where there has been crises to manage, for 
lack of a better term, so I’m here to talk about it from an 
artist manager perspective and, I guess, maybe illustrate 
how my legal background has helped me through those 
times.

SUSIE ARRONS:  My name is Susie Arons, I am 
Managing Director at Rubenstein Communications, and 
I oversee the entertainment and lifestyle practice, a lot 
of transactional and corporate entertainment. I am not a 

which I don’t understand how 
you’ve been working for 30 
years, because you only look 
like you’re in your 40s, but, 
his 30 years’ experience has a 
broad range, covering enter-
tainment, intellectual property, 
and commercial matters. He’s 
a partner at the New York City 
law fi rm of Reitler, Kailas, & 
Rosenblatt. His clients have 
included recording artists, pro-
ducers, publishing companies, 

record labels, personal managers, business management, 
accounting fi rms, professional athletes, and dealers in fi ne 
art. In addition to contractual disputes, defamation cases 
and the prosecution and defen se of copyright and trade-
mark infringement, his clients have also included a broad 
range of disputes relating to partnerships and closely held 
corporations, as well as employment matters. He is an an-
nual Lecturer before the North American Entertainment 
& Sports Law Symposium, and has lectured as an author-
ity on United States copyright law before the Internation-
al Association of Entertainment Lawyers annual Midem 
Conference in Cannes, as well as a constant speaker at 
the Copyright Society of the USA and the American Bar 
Association. His clients include the Estate of George 
Gershwin, Cirque Du Soleil, the Lumineers, the Allman 
Brothers Band, Blondie, and Victor Willis. Victor Willis is 
the lead singer of the famous band the Village People, and 
Mr. Caplan represented Mr. Willis in the precedent-setting 
copyright termination case involving the compositions 
“YMCA” and 22 other songs in which Mr. Willis termi-
nated various copyright grants from the late 1970s.1 

BRIAN CAPLAN: Good afternoon everybody. I’m 
going to be your master of ceremonies and moderator 
here for the next two hours. Our 
panel is on “Crisis Management 
for Celebrities”, and we have an 
excellent panel giving different 
views from different perspec-
tives—criminal defense perspec-
tive, a transactional attorney 
perspective, a manager/lawyer 
perspective, and a publicist 
perspective, as well as my own 
perspective as a litigator. First 
what we’re going to do is we’re 
going to have everybody spend a 
minute or two introducing themselves, starting to my left 
with Mr. Brafman.

BENJAMIN BRAFMAN: My name is Ben Brafman. 
I’m a criminal defense lawyer. I represented a lot of 
high profile people in the entertainment world, pro-
fessional athletes, political figures, sort of heavy duty 
people from time to time, though I’ve had to deal with 
the media, judges, public relations people, manage-
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mode, in crisis mode, and some of them are part of a 
group that’s worked together for fi ve, 10, 15 years—sud-
denly this short Jewish guy shows up, and I need to take 
charge. It’s a diffi cult balance. Sometimes it’s not as easy 
as it may appear, and as you get older and more experi-
enced, you get to pull rank easier, because most celebrities 
are recognized after some effort, but what I’m trying to do 
is for that moment more important than anything else in 
their life.

BRIAN CAPLAN: Theo, in your experience over the 
years, what has been a crisis?

THEODOR SEDLMAYR: A crisis is when your cli-
ent pops up on TMZ in a bad light. And that’s really I 
would say in the last fi ve, six, eight years, where they’re 
all initially reported, don’t ask me how these guys always 
get the scoop, but it could be after a concert at 2:00 in the 
morning, and the client’s bus is pulled over, and they toss 
the bus and whatever they fi nd, TMZ is there. Guys on 
the way. They’re getting tipped off by the police station 
while they’re on the way there, or roadies that are on tour, 
and the minute you wake up in the morning or that night 
your phone is going off, “we’re on TMZ,” what do we do? 
The fi rst thing is your client hurt? No? Yes? Is your client 
arrested? No, yes. Is your client’s endorsement deals, re-
cording deal, his business dealings, are they jeopardized? 
And even if they’re not, how do you reassure those part-
ners that they’re not? That’s a crisis in my business.

BRIAN CAPLAN: Paul, from your perspective?

PAUL ROSENBERG: A crisis for me is when you 
have to leave the Hamptons on your weekend vacation. 
That’s happened. Theo was there. Really, I wrote some-
thing down when you asked what’s the defi nition. For 
me, it’s any unplanned impactful event or current that 
requires careful handling and monitoring in every aspect. 
You have to take care of the client fi rst in their health and 
well-being, and then I think beyond that you start worry-
ing about things like the media, their business dealings, 
and whatever other sort of secondary and tertiary things 
might be involved. But something you gotta brace for and 
think about and collaborate and respond and move care-
fully from the occurrence. 

SUSIE ARONS: In my world, a crisis is anything that 
interrupts getting to the end goal, whether it’s a movie 
opening or if it’s a fundraiser, if it’s an individual who has 
either done something or been misinterpreted and creates 
chaos or disruption in their pursuit of what their business 
goal is. And we get as a publicist, we get pulled in early. It 
doesn’t necessarily mean it’s to talk. It’s to try to discern 
what was said, what happened, what is the truth, and the 
truth is important because it’s going to lay the pattern for 
what happens, and it’s not necessarily always going to be 
something that informs the legal strategy, will be a differ-
ent type of strategy. But we kind of look at things, you do 
the right thing and then you worry about saying the right 
thing, so, but if it interrupts just the path of business, the 

lawyer, but I work with a num-
ber of them. I have clients that 
range from studios like Para-
mount, we work with MGM 
from their bankruptcy through 
their most recent issues in the 
press, work with the Warner 
Music Group on copyright for 
the Page/Plant copyright case 
that was recently settled, 2 but 
then we also work on fi lms and 
individuals, so I worked on the 
“Hunger Games” franchise, 
I worked on “Precious”; we do a lot of documentaries, 
often-times with a legal undertone—the documentary 
on Newtown and gun control, most recently worked 
on “West of Memphis,” which was a very well-known 
Memphis Three documentary. So, I cross a lot of areas and 
their different crises that we get pulled into, and I work 
with Oliver Stone. He sometimes was a—he’s a brilliant 
director and there could’ve been a crisis a day. So I get 
pulled into crises, depending on what the need is, and 
then I work as a team with the attorneys because we need 
to fi gure out who’s speaking and what our goals are. 

BRIAN CAPLAN: We’re going to spend a minute 
or two having each one of us give our own opinion as to 
what is a crisis. Obviously, in a criminal defense scenario, 
we’re talking about loss of liberty. It’s easy to describe 
that as a crisis. In other scenarios it could be a case-by-
case basis. If Kid Rock gets into a barroom brawl, that 
might not be a crisis for him, but when there’s a $5 mil-
lion lawsuit resulting from it, or whatever the numbers 
were, that could be a crisis. How do you describe a crisis, 
Ben?

BENJAMIN BRAFMAN: In my world, a crisis 
generally revolves around someone who has either been 
arrested, or they are under investigation and about to be 
arrested, and sometimes the best work we do is not what 
you read about, it’s to keep people from being arrested in 
cases where the conduct is marginal. And when someone 
is arrested it’s uniquely different process, not a run of the 
mill arrest, because when you represent someone who 
nobody knows, the issue is the case, and how well you 
represent them and try to resolve it favorably. When you 
represent a high profi le celebrity, you’re in a high profi le 
case, you’re dealing with a media that is rabid, you’re 
dealing with sponsors and promotors and managers and 
entourages for whom the main payday for these people is 
the person I’m currently representing, and they have a lot 
of stake at well. So dealing with a lot of high-strung per-
sonalities and being arrested is different from anything 
else. You can renegotiate a contract, you can renegotiate 
a promotional deal, you can renegotiate a record deal. 
You get arrested and you’re facing, 10, 15, 20 years in 
prison, if you lose the case you lose everything. So when I 
come into a case, if it’s not someone I’ve ever represented 
before, I’m dealing with a lot of people who are in panic 
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BENJAMIN BRAFMAN: I deal with, I think, a 
unique set of problems, when I get called into what is 
a high profi le case, and let’s assume it involves a high 
powered celebrity. And the difference between me and 
everybody else who’s on this panel is they have a history 
and a relationship with this person. They’ve been their 
manager, they’ve been their legal advisor, they’ve been 
their publicist, they’ve been their civil attorney for a long 
time. I have no prior relationship in most cases, and yet 
I come into the mix at the very early stages, I need to try 
and get control. Because it’s sometimes very frightening 
and dizzying, and you know, there are a lot of people 
who are smart and very capable and who are talented at 
what they do, but they’ve never been in a criminal case 
before.

BRIAN CAPLAN: Do you use your pedigree of prior 
representations of high profi le people when you meet 
somebody new?

BENJAMIN BRAFMAN: Well, that’s generally why 
I get called, but it started out with no pedigree. So in 
the fi rst high profi le case you can’t say, “By the way I’ve 
represented the following 30 people who you know.” So 
when I came into the Puff Daddy case 20 years ago, and 
he was dating Jennifer Lopez, I mean, it’s amazing how 
time passes and most of the people in this room probably 
don’t even know this, but at the time it was the case of the 
decade. Jennifer Lopez and Puff Daddy had the num-
ber one video, the number one single, they both started 
fashion companies that weekend and then they were at 
Club New York, and people were shot. And there was a 
chase up Eighth Avenue, and guns were found in the car, 
and guns were found fl ying out the window, and I came 
into the case, I think, late in that case because there was a 
couple of days before I came in, and by then substantial 
damage had already been done, in my opinion, by a law-
yer who wasn’t, I think, geared for that kind of work, and 
he made some mistakes that I had to live with. But when 
I came into that case, all of the types of people on this 
stage, all professionals, all who had made this guy into a 
gazillionaire, had been with him for fi ve, 10 years. They 
loved him. He loved them. He knew them. He trusted 
them. And I am thrown into the mix, and I think at one 
point we were in a room with 10 people, all screaming 
and yelling and I took him outside and I said, look, you 
don’t know me, but you’re having a heart attack, and I’m 
a cardiologist. You may not survive a heart attack, but 
your best shot at surviving a heart attack is by listening 
to an experienced cardiologist. We need to stop this and 
focus on the fact that you’re facing 15 years in prison. You 
have the ability to be the most successful African Ameri-
can entrepreneur perhaps in the history of the world, or 
you could go to jail and lose it all. So my stuff is really 
important for you to focus on. And the reason he’s suc-
cessful, I think, is because we walked back into the room, 
and I’ll never forget; he said, “Listen up.” I’ll leave out the 
expletives. He said, “Benny over here is my cardiologist. 
I’m having a heart attack. All of you guys stay away from 

course of normal business, it’s a crisis. A crisis could be a 
bankruptcy, a crisis could be somebody overdosing on a 
fi lm set.

BENJAMIN BRAFMAN: Can I just make a note? 
It’s interesting but we commented from different per-
spectives. In my world it’s not what you say, it’s what 
you don’t say. Because very often in the beginning of a 
criminal defense crisis, what you say you are then stuck 
with as the facts unfold. And I’ve seen people go down 
the tube in cases where people who mean well say things 
on their behalf that aren’t completely accurate, and then 
you have to walk them back, or you’re faced with them. 
And very often I circle the wagons early, and what we say 
is nothing because it’s not like, you know, a TV sitcom 
or pilot or “Law and Order” segment, where it’s a script. 
I’m on a live stage and the script is being written, and 
the police are running around investigating. You talk 
to your client, you sometimes fi nd out what happened, 
you sometimes don’t. But a lot of people running around 
saying the sky is falling, we need to address this. And I’m 
sometimes pulling a lot of people back from talking until 
I fi gure out what can you say that’s not disingenuous so 
you don’t lose your credibility, and what can you say that 
doesn’t end the ability to walk this person away from this 
crazy fast-moving crisis. So, it’s, fi nd out what happened. 
If it’s an event and you want to save the fundraiser, I get 
it. You need to say something so that the guests don’t go 
home. That’s a different type of crisis management. My 
world is just, sometimes it’s permanent, the crisis. I said 
to somebody, when you lose, you lose. When I lose, I get 
letters for 20 years. 

BRIAN CAPLAN: From my perspective as a civil 
litigator who has been doing this for 32 years, loss of 
liberty would be the fi rst and most major crisis. But then 
there are subsections of other crises that you have to jump 
into action and take control. Anything that can affect your 
family would be, in my mind, a potential crisis. Anything 
that affects your livelihood is a potential crisis. Anything 
that affects your general standing in public opinion can be 
a crisis. From paternity cases to palimony cases to divorce 
cases to copyright infringement cases, to bankruptcy, to 
band breakups, any of those can be a crisis, and the most 
important thing is grabbing control on Day One and cre-
ating a level of confi dence with your client and hopefully 
your team, but the client is the most important.

What we’re going to start off with is the dynamic of a 
criminal case and the intricacies, and I’m going to give the 
panel to Ben, and what we’re going to talk about is what 
Ben has to do from the beginning of the case on, how he 
deals with the manager, how he deals with the transac-
tional attorney, how he deals with the publicist, then we’ll 
talk shortly about attorney/client privilege when it comes 
to the publicist as well. Then we’ll turn it over to each of 
the other participants to say how they deal with the crimi-
nal defense lawyer to get the different perspectives. Ben.
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every morning, and the reporters need it, because they 
need a live soundbite.

BRIAN CAPLAN: Did you get pre-approval from the 
judge?

BENJAMIN BRAFMAN: I did. But the client said 
nothing for eight weeks. And for a person like Mr. Combs 
who is not shy, and we explained to the judge that he’s 
promoting a new clothing line, so there’s going to be a 
fashion show at Bryant Park, and he has to run his busi-
ness and be able to talk about his clothing, and we got 
permission for that, because it had nothing to do with the 
case. But in a way it translated very well, because under 
summation I was able to say to the jurors, who I think 
understood, “if you’re going to determine this case, you 
have to be sure. Because this is a person with the potential 
of being one of the most successful African American en-
trepreneurs in history of the country, and you need to be 
sure.” And he had testifi ed and acquitted himself, I think. 
And that testimony may be one of the few cases a crimi-
nal defense lawyer has a client—he didn’t have a gun, 
and everyone around him had guns and he didn’t want to 
explain that, but he did not have a gun. So he could say, 
“I was not carrying a gun, I did not have a gun, I didn’t 
use a gun,” and tell the truth and there was nothing really 
effective to cross examine him with. Then I made the deci-
sion not to call Jennifer Lopez as a witness, and boy, you 
have that kind of star power in the bullpen and this goes 
sideways? You’re going to be hearing about that for the 
rest of your professional career. So I made that decision, 
and you live with it or you die with it.

BRIAN CAPLAN: Theo, what has been your expe-
rience dealing with criminal defense lawyers over the 
years, and whether you’re just going along for the ride, 
you’re butting heads, you’re giving strategic discussions 
with them?

THEODOR SEDLMAYR: It’s interesting. I actually 
am involved in a situation right now—in some regards 
it depends on your familiarity with the criminal defense 
attorneys. So in cases in New York, Ben or Scott Lehman 
are attorneys that I’ve worked with closely over the last 
10 years or so. So, we have a report, I trust their judg-
ment, we’ve worked on matters in the past. But often-
times the crisis will come up with the client and they’ll be 
in a different state or jurisdiction, and you fi nd yourself 
scrambling at 11:00 at night to fi nd a referral to a defense 
attorney. You’re on the phone with the defense attorney. 
They’ve got to get over to the jail. They’ve got to deal 
with bail. You’ve got to introduce them to whatever part 
of the artist management happens to be with them at 
the time, and that’s even more diffi cult, because as the 
transactional attorney is someone they trust in doing their 
dealings, you’ve got to build that trust with the other 
attorney. So, often I’ve called Ben for referrals in Texas, 
South Carolina, California, Arizona—it depends. And a 
lot of that is because I represent music artists and they 
tour, and then you also have their shooting motion pic-

me until we fi gure out what to do.” And it was an impor-
tant moment. So, it’s different in many ways, because I 
don’t know the person. I know the business, I know the 
DA, I know the U.S. Attorney, I know the media, and 
scandal sells. You know, Theo was right. We had 150 
reporters outside the courthouse in like three hours after 
the arrest. From where do these people?...How do they 
get this news? Where is their equipment? They just sleep 
with it in case a crisis develops? I mean, it was really an 
eye-opener to me. 

BRIAN CAPLAN: How did you deal with the 
manager? 

BENJAMIN BRAFMAN: I was lucky, because all of 
the people in his entourage were very professional, and 
I was brought in by his principal lawyer who had repre-
sented him from the beginning, and since he brought me 
in, it gave me some credibility.

BRIAN CAPLAN: This was a transactional lawyer?

BENJAMIN BRAFMAN: Yeah. He still is his transac-
tional lawyer and he’s very well respected in the industry. 
It’s Kenny Meiselas, and he and I got along very well, 
and you know, Mr. Combs, Puffy, Ditty, whatever you 
call him, said: “I trust Kenny, and if Kenny says it’s you 
then it’s you.” And Johnny Cochran was in the mix, and 
he vouched for me at the time, and it went from there 
and ended up very successful. But we had an eight week 
trial. And in an eight-week trial, after eight weeks he was 
found not guilty, and his career soared because, believe 
it or not, every day of the trial was a showcase for all of 
Sean’s stuff that he wore to the courtroom, every day. 
And the company took off. So at the end of the day it was 
a good exposure because he won, but he would’ve rather 
have avoided the experience.

BRIAN CAPLAN: Was there a publicist as part of the 
team?

BENJAMIN BRAFMAN: There was everybody on 
this stage and multiples of everybody on this stage. And 
they all did well, and the publicists were brilliant, I think, 
but we were under a gag order. We had a very good judge 
who I respected and gave us a very fair trial and when 
you’re getting a fair trial, from a good judge, the one 
thing you don’t want to do is end up in the doghouse. 
And it doesn’t accomplish anything, because jurors know 
if you’re in the doghouse and I wanted the judge to be 
on a level playing fi eld. So if you look at the clips from 
that case going in and out of the courtroom every day, 
I have a nonsubstantive comment that doesn’t violate 
the gag order because I believe that showing confi dence 
and walking in and saying we’re trying this case in the 
courtroom, not in the media, we anticipate that we’re go-
ing to be successful, doesn’t violate the gag order. I’m not 
talking about the case. The judge allowed us to make that 
statement every morning. So you can make that statement 
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it’s important to talk to the attorney and make sure that 
they have a good understanding of who your client is and 
what—obviously, if he was looking for the same result 
they want to be set free from all charges—but what kind 
of results you are looking for, and more specifi cally how 
available they’re going to be. Are they going to continue 
to go on tour? Do they have to go back and make appear-
ances? All those things factor into it.

BRIAN CAPLAN: I think it’s our job as manager 
or the lawyers for the artist when we’re not doing the 
criminal case ourselves, to assess who’s been brought in 
to do it.

PAUL ROSENBLATT: Yeah. And one of the things I 
defi nitely agree with and respect is what Ben said about 
the gag orders, but that goes both ways, also. Sometimes 
I need the attorneys to shut up, because they look at it 
as their moment in the spotlight for them to, you know, 
it’s an advertisement. You’ve got this high profi le client. 
All of a sudden the whole network panel is in front of 
you with their cameras and you want to talk because you 
want to seem like you know what you’re doing and get 
the attention. And that can be a real pain in the ass. And 
I’ve had several times to pull these guys aside and say, 
listen, you need to shut up. We don’t need you out there 
talking about this. Just deal with the judge. Deal with the 
court. Let us work the court of public opinion.

BRIAN CAPLAN: You have a gag order to the 
attorney?

PAUL ROSENBLATT: Sometimes. Where it’s neces-
sary. And I’ve had to do that before. And usually you 
work it out and they understand, but some guys just can’t 
help themselves.

BENJAMIN BRAFMAN: He’s right. One of the 
issues I’ve dealt with over the years, as I’ve either been 
brought in as a consultant on a case or worked with 
co-counsel who really doesn’t have any depth or experi-
ence in high profi le cases, is, you’re right. It’s seductive. 
Suddenly you have Matt Lauer calling you on your cell 
phone saying, “Hi Ben, It’s Matt.” And I said, “I’ve never 
met you Matt. It’s nice to meet you. What do you want?” 
“I’d love to interview one of your clients.” “Well, you 
know, I’d like to be on the Knicks but it’s not gonna hap-
pen.” But it’s seductive. You need to take a step back and 
realize this isn’t about you. And you know, what hap-
pens in our business is sometimes a lawyer is in charge 
because of what they’ve done and their history and their 
experience and the credentials, and sometimes the lawyer 
is involved because they happen to be in the right place 
at the right time when everything hits the fan and they’re 
a mouthpiece that’s available. I’ve seen people destroy a 
case because of their willingness to use it as a platform. 
And they go on—years ago they don’t have it as much 
now, because you don’t need it because we have too 
many political talking heads, but years ago, if you were 
capable of breathing and talking, you could be an expert 

tures or television shows, a lot of times, in Michigan or in 
Louisiana, where there are tax credits, etc. And generally, 
the kind of crises we deal with, are: There’s been a shoot-
ing, there’s been an allegation of a sexual assault, there’s 
been a stop and frisk situation, and there’s been a weapon 
or drugs found. Those are primarily the categories that 
the crises fall in, and you’ve got to move quickly to fi nd 
experienced counsel. A lot of time in some of these small-
er towns, it’s very important to have an attorney who’s 
well respected by prosecutors there, who has a history 
in the old boy network, you may say, and some of those 
guys have never dealt with some of the clients we work 
with—and send them a rapper, 19-year-old rapper on a 
tour bus. And you’re doing a lot of this remotely. Some-
times by the time you fl y down there, they’re already out 
on bail and they’ve got to catch up with the tour. So it’s 
challenging, depending on where it happens.

BRIAN CAPLAN: Have you butted heads with an 
attorney ever? Defense attorney?

THEODOR SEDLMAYR: Oh yeah. I’ve fi red crimi-
nal defense attorneys and gone in other directions. And 
as Ben points out, sometimes you are the new attorney 
saddled with some decisions they’ve made on how to 
steer the case. But you’re generally the one who’s going to 
be with the client long-term. You’re also the one who has 
had a lot of the interaction with either the record label, the 
publishing company, the sneaker company that they have 
an endorsement deal with, or the beverage company, and 
people want to hear from you, and you have to translate 
where the case is. You’re not going to necessarily put the 
local defense attorney on the phone. You’re going to have 
to translate where the case stands, what the merits of the 
case are, what the defenses are, and that’ll get to the cat-
egory that I’m going to speak on next, which is the morals 
clauses.

BRIAN CAPLAN: Paul? How about yourself? In-
teraction with criminal defense attorneys in high profi le 
cases?

PAUL ROSENBLATT: Yeah, I mean a lot of it echoes 
what Theo was saying, but from my perspective, since I 
am a lawyer, it’s a little different. I never practiced crimi-
nal law, but I think that once you have a sort of general 
understanding of the court system and how things work, 
that you’re able to help your client a little more perhaps. 
And I think also being a manager who is an attorney, 
you’re, I think, handled in a different way by the criminal 
attorneys. They look at you differently. They obviously 
understand that you’re not somebody without any train-
ing that doesn’t know what they’re talking about. So I 
think it’s helpful for your client. But like Theo said, a lot 
of times you’re taking a little bit of a risk. You’re getting 
referrals from people that you trust, but they might be 
people that you’ve never worked with before, and all of a 
sudden your valuable client is in the hands of you know, 
this guy in Northern California that you’ve never met be-
fore. So it’s important to have good referrals, and I think 
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the publicist, because you’re both naturally spokespeople. 
Oftentimes the attorney really should be the spokesper-
son. If it’s not the actual person who’s at the center of it, it 
shouldn’t be the publicist. But the publicist is helping to 
inform what’s being said. 

BRIAN CAPLAN: I assume you clear everything 
through the criminal defense attorney.

SUSIE ARONS: Always. You have to clear every-
thing through the attorney.

BENJAMIN BRAFMAN: It’s interesting as the point 
that Susie makes, because most criminal cases, most civil 
cases, high profi le, are not worked under a gag order. It’s 
a self-imposed discipline of what you intend to say, and 
I think you’re all right about using the media, and some-
times an intelligent approach to speaking to a reporter 
either on the record or off the record to sort of try and 
level the playing fi eld, and it works very effectively if 
everybody is working the same page. I just want to note 
one thing in cases where there’s an active criminal case 
going on, sometimes the criminal defense lawyer has to 
retain the publicist so that they are under his or her privi-
lege, so that we can be in a room talking to the client and 
if the publicist is an agent of mine, then it’s a privileged 
conversation, and he or she can’t just go out and disclose 
privileged information, which is kind of important in a 
criminal case if you’re having an open dialog about what 
happened. Because what happened in a criminal case is 
not always what you want the public to know. 

BRIAN CAPLAN: And we’ve put in the written 
materials three cases that basically analyze when there is 
such a privilege and it’s actually a fairly heavy burden.3 
It’s not simply if the lawyer engages the publicist it’s 
blanket privilege, there’s nuances there. But it’s certainly 
clear from the cases that have a chance at maintaining 
the privilege that it has to be the lawyer that engages the 
publicist, and not the client, and that the communications 
should be as few communications between the publicist 
and the client alone as possible, because there’s some case 
law that says that that’s not going to ever be privileged. 

SUSIE ARONS: Well, we do that even in civil—it’s 
not just in criminal cases and civil cases. We get hired by 
the attorneys. And privilege is very gray in a number of 
those areas, but you just have a better chance on the pub-
licity side, if you’re hired by the attorney. 

BRIAN CAPLAN: Has privilege ever been chal-
lenged in any case that you’ve engaged a publicist?

BENJAMIN BRAFMAN: It’s been questioned but it 
hasn’t been successfully challenged, though they have to 
have a written agreement. It’s essentially called a Kovel 
agreement,4 which applies to an investigator, an accoun-
tant, a forensic accountant and a publicist, they become 
agents of the lawyer and they report their fi ndings to the 
lawyer. Sometimes it means hiring a new publicist, not 
the publicist who already represents the client, because 

on cable news, and I would watch at times people who 
I know don’t know what they’re doing and have never 
tried a case to verdict, giving opinions that are just fl at 
out wrong, and nobody cares, but they’re putting out a 
lot of misinformation, and yet they become themselves 
recognizable or household names. And I think part of the 
reasons that people have a low opinion of lawyers and 
criminal lawyers in particular is because many of my 
colleagues, I don’t think, do a job sometimes well, and 
sometimes let seduction actually suck them in. And you 
need discipline. 

PAUL ROSENBLATT: For sure. And then the other 
part of it I wanted to mention is it’s not always criminal 
cases. There’s plenty of civil activity that can be very high 
profi le, and with very high stakes and it’s not necessar-
ily involving personal freedom, but certainly millions or 
tens or hundreds of millions of dollars, and when you 
have those, it’s a different approach, but you have to 
handle it with the same care. And one of the things again, 
you’re having to deal with is when should we talk to the 
press? What should we talk to the press about? And I 
think sometimes it’s even more important to talk to the 
press the right way because you can sort of, if you get the 
public behind you on a certain issue, it can bleed over 
into what you’re doing in the court. It’s not like you have 
a sequestered jury panel like you do in criminal case. It’s 
a different thing. So it’s important to—go ahead.

BRIAN CAPLAN: We’re going to get into domestic 
violence, paternity and divorce proceedings and then…

PAUL ROSENBLATT: Yeah. Family stuff too.

BRIAN CAPLAN: And then going to segue into 
moral clauses, but before that, Susie, I wanted to know 
a couple of things. You’ve been engaged, I presume, in 
criminal cases, pre-indictment and post-indictment and 
the post-indictment, let’s assume that there’s no gag 
order. Can you just tell us how you deal with the defense 
counsel and then how you deal with the media at large? 
Generally.

SUSIE ARONS: You know, we’re not a celebrity PR 
fi rm. There are a lot of people that do that all day long, 
and it’s a different type of PR. And oftentimes the per-
sonal rep will hire us if there’s a crisis, if there’s a criminal 
proceeding or another type of crisis. The lawyers will hire 
us, the record company managers, whomever. We have 
to be part of the team and oftentimes the work that we’re 
doing is helping message what the criminal attorney 
is going to say, if they’re going to talk, so that, because 
you can’t try the case on the steps of the courtroom, but 
you also have to be able to do some background work 
with the press that you know is in the courtroom. So, 
sometimes what we’re doing is off the record, but we’re 
helping the press understand all of the issues, but we’re 
not doing anything that would ever compromise the case 
itself. And it’s really important that there is a mutual 
respect between the criminal attorney and the PR fi rm or 
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but if I lose the criminal case, I’ll never get another deal.” 
So I think there are priorities and sometimes think it’s eas-
ier than not to convince the people you’re working with 
as to where the focus should be. But I respect the issues 
that confront all of the people in this case, because I’ve 
worked with people in similar roles, and I don’t dismiss 
their concerns and neither does the client, and you’re do-
ing your job but you can’t do everybody’s job. 

BRIAN CAPLAN: Before we get to Theo on this is-
sue, have you engaged publicists on domestic violence 
cases? 

BENJAMIN BRAFMAN: I’ve engaged publicists 
where appropriate, but I’ve often found that they general-
ly have a publicist that I work with trying not to rock the 
boat, and in terms of the case, I want to be the publicist 
for the case. Because I want to not promote myself—thank 
God I don’t need to do that—but I know what works in a 
criminal case and I know what doesn’t work in a criminal 
case because I’ve done it for 40 years. So, in a criminal 
case a publicist, in my experience, usually is there and he 
usually is very capable and has a history with the client. 
If a high profi le celebrity falls into your lap who doesn’t 
have a publicist, it’s very, very unusual in my experience, 
and having a lawyer as it was spoken a moment ago, hav-
ing a lawyer as the manager, having a lawyer in the mix is 
very, very helpful, because they get it easier than someone 
who doesn’t have any legal training. But my instincts in 
a criminal case is no news is good news, and if it’s going 
to be news we can’t really worry about every news cycle. 
It’s impossible to let the media dictate how you function 
as a criminal defense lawyer, because they change their 
tone every 20 minutes depending on what piece of evi-
dence comes out or who their sources are, and they have 
really good sources, especially in law enforcement. Don’t 
forget, my adversary is generally not another lawyer. It’s 
the New York City Police Department, it’s the FBI, it’s 
enormous resources, and these resources build up sources 
in the media over a lifetime that you’re never going to be 
able to plug those leaks. 

BRIAN CAPLAN: Susie, have you been engaged in 
domestic violence cases? How to do damage control? 

SUSIE ARONS: I’ve been engaged by the individu-
als, by the attorneys for the individuals but we’ve also 
been involved in domestic violence cases representing ei-
ther the corporate entity or the sports league on the enter-
tainment side. And then that’s a whole other complicated 
set of facts, because they’re looking at who their customer 
base is, and do they stand up for their person innocent 
before proven guilty? Do they cut bait early? You know, 
from a corporate side what’s the impact for them? So, 
having done both, on the corporate side I still believe you 
do have to listen, fi nd your facts, do the right thing, and 
doing the right thing rarely hurts you in the long run. 
When you’re representing an individual, if you’re rep-
resenting the victim, again, you’re working closely with 

they represent them during a period of time where it’s not 
privileged. So same thing with the forensic accountant. 
You can’t use the same accountant.

BRIAN CAPLAN: The Kovel  case is cited in the 
three cases that are in the written materials, and it’s where 
the publicist is helping form legal, make legal decisions. 
In other words, you’re not just using them for a media 
purposes, they’re bringing a greater asset to the table 
in those discussions. So it’s very interesting, actually if 
you look at the three cases, because they’re not always 
consistent. 

BENJAMIN BRAFMAN: And I think it’s case spe-
cifi c, fact specifi c. We could talk for the next two days 
here and not cover all of the types of circumstances I 
think each of us has had to deal with. And it’s not always 
a criminal case. Sometimes it’s investigation that could re-
sult in a criminal case, and yet the stakes can be very, very 
high. I mean, Dominique Strauss-Kahn is not a sports per-
son, and he’s not a celebrity in terms of record industry, 
but he probably would be the president of France today if 
not for this episode with the hotel chamber maid in New 
York, and his wife was Anne Sinclair, who is the Barbara 
Walters of Europe, trying to keep her from holding a 
press conference. I probably worked harder in that case at 
not saying anything and not letting anybody say anything 
until the case was over because we were playing not just 
to the opinion of the Manhattan District Attorney’s offi ce, 
but there was world press that was uniquely interested in 
this case, and we were successful in getting the criminal 
case dismissed, but his life was never the same after that.

BRIAN CAPLAN: Let’s turn for a second to domestic 
violence, paternity and divorce proceedings, and with 
respect to domestic violence—is there anything different, 
how do you handle those cases? Other criminal cases?

BENJAMIN BRAFMAN: Yes, I think domestic vio-
lence cases, by nature of the crime, are the most diffi cult 
to defend, and you have to be more careful about what 
you say because there are sensitivities involved, and what 
you don’t want to do is alienate a whole segment of the 
jury pool by something fl ippant or something inappro-
priate. So I think in a domestic violence case, until you 
fi nd out what really happened and what you’re out is, 
and what your approach is, I think the less you say, the 
better. Now, these people have other issues. You have 
an endorsement deal that has a morals clause. You have 
a domestic violence, you have a contract being signed, 
negotiated—there are tensions between and among all of 
the people on this table—what’s good for the client may 
be different, depending on where you fi t into the process. 
I deal with that all the time, and you have to fi nd a path 
that seems to make sense from everyone’s perspective, 
and if it doesn’t make sense from everyone’s perspective, 
I think freedom trumps money. And I think if you ask a 
high profi le person: “Would you rather have fi ve years 
in prison or this $15 million deal?” they would say “I can 
make another $15 million once this criminal case is over, 
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other generally, some of them stars, some of them not, 
creates an environment—

THEODOR SEDLMAYR: And the producer puts 
them right in the middle of the situations, for them to be 
volatile and hope that someone strikes somebody and 
gives them liquor and it makes for better reality televi-
sion, but it’s a volatile mix. 

BRIAN CAPLAN: Paul, what’s been your experience 
with respect to domestic violence, if any?

PAUL ROSENBLATT: That’s one of those scenarios 
where I think that, whether it’s true or not for a client, it 
becomes a bit of a witch hunt, and when I say that I mean 
that you’re kind of in a no-win situation. If you respond 
or if you don’t respond, I mean obviously if you’re go-
ing to respond, it’s, your client’s not guilty, that’s fi ne. 
But once you start talking too much, then what does it 
become? You know? Are you protesting too much? And 
then maybe you’re not taken seriously. So that you know, 
depending upon the circumstances, one of those scenarios 
where I might think that less is more, and when you’re 
responding to these really volatile things, sometimes your 
client, because that’s where the celebrity lies, that can just 
fan the fl ames and make it worse, and make it a bigger 
story. So you’ve got to weigh those things out. And that’s 
generally how I would approach it.

BRIAN CAPLAN: I’ll just give 30-second anecdotes, 
I’ll give anecdotes at the end, but since we’re talking 
about this, I had a client years ago who…had a famous 
client, he had a paternity case fi led against him. The day 
after the paternity case, a criminal case was fi led against 
him, and he got arrested, and I went to jail with him 
because he got arrested when I was in court with him. I 
convinced the prosecutor and the police department to 
basically rip up the arrest warrant and let him go, and 
my adversary had a media truck waiting outside the 
precinct to take pictures of him coming out. And I said to 
the client, put your arm around me and put the biggest 
smile on you’ve ever had in your entire life, and it will 
be non-newsworthy. We walked out, he had the big smile 
and the arm around me, we were in there for maybe four 
and a half, maybe fi ve hours, it was a long day, and noth-
ing made the news because of that. So it was a potential 
crisis that we were able to avert. I mean, we were lucky to 
be able to convince both the D.A.’s offi ce and the police 
to basically say we made a mistake in arresting you. They 
didn’t even ask for a release going back. But I’m just say-
ing, you have to be quick on your feet and try to neutral-
ize these things whenever you can.

BENJAMIN BRAFMAN: I think high profi le people 
in general, whether they’re celebrities or titans of indus-
try, male and female, are very vulnerable today, and I’ve 
been in half a dozen cases in the last fi ve years that were 
fl at out shakedowns and people were very blunt about 
it. And sometimes I was more blunt. And sometimes the 
lawyer in the mix really crosses the line. And I’ve had 

the attorney and we’re just not going to say anything. It’s 
guided by the attorney. It’s a discipline to remain silent. 

BRIAN CAPLAN: Calling on Theo on domestic 
violence cases. Do you deal with the criminal defense at-
torney any differently because of the morals clauses and 
some of the impacts that could happen as a result of a 
conviction?

THEODOR SEDLMAYR: Yeah, absolutely. A lot of 
my experience with domestic violence, which is obviously 
very serious crime and terrible situation—unfortunately 
I’ve been involved where allegations of it have been used 
as pressure tactics within a relationship between the 
celebrity and the girlfriend or the wife to try to extract 
money from them. And that’s, you know, it’s sad that 
it’s used sometimes, but the threat—and sometimes the 
girlfriend or the spouse knows about the morals clause, 
knows if there’s an allegation of violence, a long-term 
deal could be terminated or just that it could cause bad 
publicity—and there’s a threat of it because maybe the 
entertainer is traveling on tour, they’re not together, and 
the relationship can take the tone where, hey, I’m going 
to threaten this in the press and threaten this with a trial 
unless I get something I want, whether that’s money or 
you staying with me and not leaving for another woman, 
or whatever. Seen a lot of those situations where it’s been 
used in the wrong way. Obviously if someone’s a wife 
beater or whatever, they shouldn’t have an endorsement 
deal, and that serves problems and they may end up 
getting convicted, but I’ve seen it used in the wrong way 
several times, and you have to protect your client from 
that. The same with paternity. Been in situations where 
very quickly you just want to get into a very ironclad 
non-disclosure agreement, submit to the testing, and fi nd 
out what you’re dealing with. Because sometimes it’s just 
a threat and it’s unbelievable. You’ll have the opposing 
counsel who wrote you a letter that a lawsuit hasn’t been 
fi led, they wrote a letter to you, and in the letter they’re 
looking for millions of dollars without the test, without 
anything, and it’s just opening up a bidding, “Hey, you 
don’t want this out there.” And those are some of the situ-
ations you deal with and you have to counsel your client, 
and obviously clients are very upset. “I wasn’t with this 
woman, I don’t know this woman,” and it’s, there are a 
lot of shakedowns that go on. A lot with sports athletes. 
There are women who prey on these guys, who go out 
to the clubs that they know they’re going to be in after-
wards, and it’s not across the board, but it’s something 
that you really have to protect your client from and be 
aware of and know how to navigate. And they know the 
pressure point of the bad publicity of your client, and 
sometimes you fi nd yourself cutting a check.

BRIAN CAPLAN: The reality TV setting has also cre-
ated an environment where you’re getting more lawsuits 
based upon the interaction between people on those 
shows and—some false claims, some real claims, but hav-
ing so much interaction with people that don’t know each 
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money they owe. And they’re looking for a way to get 
out of the deal. And so I always approach them as you’ve 
got to protect your client from anything that is going to 
be just a judgment of that brand as to whether that client 
has offended the sensibilities of the public. And especially 
working as I do primarily with hip hop music artists who 
the brand approaches because they’re somewhat edgy, 
and they’re looking to get an edgy, younger audience and 
these guys, many of them live a lifestyle that’s like their 
lyrics or put a lifestyle out there through their lyrics that 
talks about and involves discussing drugs, crime, guns, 
sexual themes—you have to get an acknowledgement 
from the brand that they understand that. So, a lot of 
times when you look through some of these provisions—I 
have some that are before they’re negotiated and some 
after—but what we try to do is if it’s an allegation of the 
criminal charge, we try to peg it to—depends on what the 
forum selection clause is of the contract you’re doing. It 
may be California, and you want to identify maybe Class 
A felonies for New York, Class B, sometimes Class C, 
most of these—murder, attempted murder, but when we 
get down to C, which may be able to plea out at a D or as 
a misdemeanor, then we’re talking about, maybe a bat-
tery. So we’re talking about maybe a fi st fi ght, or it could 
be a small drug charge, a limited amount of drugs for 
personal use. So these are some of the things—or a gun 
charge as well. Depends. New York has very stringent 
gun laws, but that’s another category.

BRIAN CAPLAN: There used to be a phrase, “acts of 
moral turpitude.” I assume that’s never in yours?

THEODOR SEDLMAYR: Yeah, that would be the 
granny clause. So, the other thing to note is you don’t 
want it just to be an allegation, and the brand is in turmoil 
when the celebrity they represent is hauled off and do-
ing a perp walk coming out of the police station. That’s 
when we call Ben or another defense attorney and they 
have to get to work. And it could be very well that all the 
charges get dropped and it could’ve been a false allega-
tion, a confusion, whatever it is, you have to give yourself 
time for the defense attorney to work to either get the 
charges dropped completely or plea it out, maybe to a 
misdemeanor or a lesser felony—that, rather than give 
the brand the ability to opt out of the deal. So that’s im-
portant. Another thing I want to point out too is if some 
clients have a lot of criminal history that you deal with, 
you want to make sure, if you have local counsel deal-
ing with that, they know the client’s complete criminal 
history because if they are looking to take a plea in one 
case, it could affect a probation that’s going on in another 
case. And sometimes when these things happen…I have a 
client right now, his case is in Florida and South Carolina, 
and the two attorneys didn’t know what the other charges 
were, and had to make sure those guys got on a call very 
quickly together to understand their parameters.

BRIAN CAPLAN: If the artist has a history of domes-
tic violence or gun possession or other convictions, so it’s 

conversations with lawyers where I said to them right 
to their face, “Here’s how this is going to end; it’s either 
going to end in this room or you’re not going to go to the 
U.S. Attorney’s offi ce or the D.A.’s offi ce, I am. Because 
what you’ve just done by writing this letter demanding 
money in return for silence is a crime in New York. And 
it’s certainly an ethical dilemma for you if I also stop off 
at the Grievance Committee. So lick your wounds. This is 
not your payday, and be happy that you’re going home 
tonight.” And most of the people who engage in this type 
of lawyering, I call them shysters, call them whatever you 
want, but they see a quick score and you have a vulner-
able person who is happily married and doesn’t want the 
aggravation, or is on a Board in a public company and 
doesn’t want to lose everything, and they are being taken 
advantage of and there’s some measure of truth to the fact 
that they had some interaction, but it suddenly becomes 
a whole blown-up crisis and sometimes you need to be 
very, very fi rm and not give in, and sometimes you see a 
client write a check for silence. And it sticks in your craw, 
but sometimes that is in their view the cheapest way out, 
given the unpleasant choices they’re facing.

BRIAN CAPLAN: I’m going to give an anecdote at 
the end, and Ben may tell me I gave the wrong advice, but 
sometimes you have to decide what to keep private ver-
sus what may become public. So, if the client’s livelihood 
could be affected by what goes public, you sometimes 
have to pay what’s called blood money. But anyway, we’ll 
get there later on. 

Let’s turn to morals clauses, and Theo has been 
extremely generous and in the written materials we’ve 
included moral clauses from eight to 10 different types of 
contracts showing strong provisions for the companies 
against the artist and sports fi gures and vice-versa. So 
why don’t you take a moment or two to walk us through 
some of those provisions, and how those factor into crisis 
management in general, to try to avoid violating them. 

THEODOR SEDLMAYR: So, in a lot of endorse-
ment deals and also performance agreements, we’ll have 
a morals clause, and we call them shorthand, “granny” 
clauses. As we like to say it’s actions that could offend the 
sensibilities of a granny, grandmother. And I always ap-
proach them when I’m representing talent or the celebrity 
to try to protect the client from this clause being used 
as a sword, and not a shield, to protect the brand. And 
what you’ll fi nd is sometimes you’re doing a long-term 
endorsement deal where yearly payments are given out 
over a term of years, or there’s products produced with a 
royalty that fl ows back for the licensing of the celebrity’s 
brand identifi ers, and certain activations, and that celeb-
rity, you know, when he signs the deal, has a certain place 
in pop culture and leverage in getting the deal, and then 
over the course of maybe a four-or fi ve-year deal, maybe 
that wanes. Or maybe there’s a new CMO brought into 
the company that doesn’t want to work with the celebrity 
in promoting the brand, and they’re looking at how much 
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BENJAMIN BRAFMAN: Can I just make an observa-
tion, because all of the people on this stage, I think, have 
some history in the hip hop world or pop culture world 
that’s recent and ongoing and yet we’re talking to 150 
people who may have no connection to that world what-
soever. And even if your kids are going to these clubs, 
let me just make an observation; you know, many of the 
people in this world are very talented and very capable, 
and really interesting young professionals who have a 
product to sell and an enormous market. In the last 20, 
25 years, as a result of people like Russell Simmons and 
people like him, the hip hop market has become one of 
the most thriving, successful markets in the world. And 
you know, with the market share in many of the coun-
tries, that’s extraordinary. So you suddenly have a kid 
who has no formal education to speak of, and can sing 
or do something well, and they are a rock star. And you 
go into a club the size of this room, and there are 3,000 
people in the room—I’m not exaggerating, if you want 
to turn around, everybody in the room needs to turn at 
the same time. And then a heavy duty celebrity walks in, 
they have an entourage with 20 people and everybody’s 
pushed out of the way to make room for them. And stuff 
happens. People have drinks spilled and people have 
friends insulted and disrespected, and suddenly a fi ght 
breaks out. And I will tell you, speaking of morals clauses 
with the celebrity not being named, I spent three days 
with my client, basically hiding so that he wouldn’t be 
arrested, trying to convince the police department and 
the Manhattan District Attorney’s offi ce not to authorize 
an arrest in a bullshit case that would’ve been dismissed 
three weeks later, but the morals clause in his contract 
had in it in clear block letters that even an arrest would 
give him the right to pull the endorsement. The endorse-
ment was worth $100 million over a period of time. $100 
million, and it was that amount of money and the nature 
of the circumstances—it was somebody walking up to a 
high profi le celebrity in a club and trying to pass them. 
So instead of saying excuse me like you would, they were 
drunk and they pushed them out of the way, and then 
my client pushed them back and he fell over two other 
people and then he fi led an assault complaint. And this 
was worth $100 million. Nobody was hurt. But New York 
City, if you go to a police station you say, Theo punched 
me in the face. I want to prosecute him for assault, unless 
they can conclusively prove that you didn’t do this and 
that it’s a lie, they have to arrest Theo. Now, the case will 
be dismissed but Theo is on the front page of the Post and 
whatever he’s going on in his life gets affected and we did 
an extraordinary quick investigation, we’ve got 35 people 
in the club who saw what happened, none of them had 
an agenda, we have security footage and we were able to 
get the police department to pass on the case, probably 
the biggest victory I’ve ever had. Nobody knows about it, 
but sometimes the morals clause, and I’ve looked at that, 
who the hell wrote this? You lose $100 million if you get 
arrested? I can get anybody arrested. For nothing. Espe-
cially, I say this, if I walked into a precinct and I said, and 

almost like a negative brand already, do you cover that in 
an agreement?

THEODOR SEDLMAYR: Yes. One of the things, 
again, dealing with rap artists, but it also could be an 
actor who chooses very edgy roles, you know, maybe 
NC-17 material, you want to protect them and you want 
the acknowledgement by the brand that the artist is 
protected. So, when they’re having a lyric that involves 
talking about shooting a gun, or an actor, just as an actor 
in a motion picture shooting a gun, that’s not the reality. 
Right? And I will give an anecdote at the end where that 
came into play. 

BRIAN CAPLAN: Probably depends on the rapper, 
though.

THEODOR SEDLMAYR: Yes. 

BRIAN CAPLAN: I assume that the Facebook and 
Twitter following of whoever the artist is is one of the 
driving forces behind these deals in the fi rst instance, no?

THEODOR SEDLMAYR: Yes. I would say so. One 
of my long-term clients now for over 10 years has really 
had a renaissance recently with social media, DJ Khaled. 
Just through Snapchat, they’ve been calling him the King 
of Snapchat, but it’s very much about how many follow-
ers he has, and some of his Snaps right now are getting 
seven, eight million views. Advertisers look at that, you 
know, in the target demographic that you’re trying to 
reach, that’s better than the number one television show. 
So those type of things as well come into play in this.

BRIAN CAPLAN: Paul, your history in connection 
with domestic violence cases and moral clauses.

PAUL ROSENBLATT: Well, I think you know, like 
you said, there’s a little bit of caveat emptor when you’re 
getting into a deal with somebody, and we used to have 
50 Cent on our record label, and if you were doing a deal 
with him you know, you weren’t expecting a choir boy, 
right? So you go into it with your eyes open, but I think 
that importantly what Theo pointed out is to the best 
of your ability, I think, you have to make it a morality 
clause that is contingent upon an actual conviction, right? 
Or I guess maybe a plea, which is the same thing as a 
conviction. So, you don’t have a company all of a sud-
den saying, “Oh no, we don’t want you selling KitKats 
anymore”—just using that as an example—“because you 
got pulled over last night and they said you had a kilo of 
cocaine in your car,” and you know, maybe you didn’t or 
whatever the case may be. So, I think that’s an important 
distinction, but you know, at the end of the day, the real-
ity is if a company, or whoever you’re in business with, 
wants to stop being in business with you because they 
don’t like how you’re behaving, or how they think you’re 
behaving, you’re going to fi gure it out and get out of the 
deal one way or the other. It’s just you can’t force those 
fi ts and nobody wants to work with each other if they 
don’t like and respect what they’re doing.
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fringement cases, band breakups, defamation, sex and 
race discrimination. Paul, would you put any of those in 
the category of a crisis for the clients that you’ve had over 
the years? 

PAUL ROSENBERG: Yeah. I mean, potentially all 
of them. It depends, obviously, on the circumstances, but 
any of those could be an unplanned impactful event or 
occurrence that requires careful handling and monitoring, 
right? 

THEODOR SEDLMAYR: He’s trying out for Black’s 
Law Dictionary.

PAUL ROSENBERG: That’s right. So I would think 
that something like that would certainly have the po-
tential to be a crisis. You want to talk about any of them 
specifi cally? 

BRIAN CAPLAN: Well, let’s do band breakups, for 
example. 

PAUL ROSENBERG: Yeah, so I mean a band is like 
a company, but it’s also like a marriage. So it’s like a com-
pany in a sense that sometimes very quite literally they’re 
formed together under an LLC or some other type of 
entity, and everybody in the band has certain rights and 
obligations to the band. And if there’s a breakup event, 
then certain things are supposed to happen. And it’s like a 
marriage because, you know, you’re with people that you 
chose at one point to be with and later on maybe it’s not 
such a good idea, or maybe it doesn’t work out, or maybe 
you argue, maybe you hate each other, maybe you cheat 
on each other, which I’ve seen done in a band. People go 
and do side projects, things like that. That’s cheating. So 
that’s all very complicated too. But the crisis in a band 
breakup, aside from the legal details and the marriage, is 
how is this going to affect your career moving forward, 
and how is it going to affect your fan base, and what 
about these fans who essentially you sold them a dream 
a little bit of, “Hey, believe in us, we’re together?” And 
then you’re saying, “Well, maybe not together. He’s go-
ing to go over there, and I’m going to go over here, but 
still believe in me.” It could be challenging. And I have 
dealt with it, and it’s tough. And it’s also a crisis, because 
you’re dealing with intellectual property that’s going to 
be either not valuable or have a sort of different value. So 
who gets to keep the band name, and what about the guy 
who’s going solo whose name you don’t know? That can 
be a challenge too. So, all of that can be a bit of a crisis. 
It’s more of a business crisis, I think, than any sort of 
impending real danger, but it certainly can be impactful, 
nonetheless.

BRIAN CAPLAN: Litigation over band names, 
though, is a crisis for all of the participants, because of the 
amount of money they have to pay on attorney’s fees. It’s 
sort of as if their baby is up for auction and they’re now 
fi ghting for their baby and it’s always nasty, involves a 

it’s a terrible thing to say but it’s 2017, it’s still the way it 
is, if a woman walks into a precinct and said, “Ben Braf-
man touched me inappropriately,” they would arrest Ben 
Brafman. The law says they have to go out and make an 
arrest because they’re concerned that if they don’t arrest 
you, then you rape someone or kill someone, and they 
had you and they didn’t arrest you. But if I walked into a 
precinct and said, “I was in a bar and a woman touched 
me inappropriately,” the cops would say, “Did you get 
her number?” So, we are in a very still vulnerable place 
in these types of offenses, unfortunately, and many, many 
arrests that take place are washed out of the system four, 
six, eight weeks later, and in the interim marriages are 
destroyed, relationships with children are destroyed, em-
ployers never look at you the same, and today it’s worse 
than ever because if you make any piece of media, it’s 
in Google for the rest of your life. You might have a post 
saying charges were dismissed, but if you’re a prospective 
employer and you run their name, would you hire some-
one who was arrested for sexual assault and the charges 
were dismissed, or would you take the next applicant 
who’s never been arrested? So, serious stuff.

BRIAN CAPLAN: Susie, turning to you for a second, 
have you ever been engaged where the target was public 
opinion with respect to the existence of a morals clause? 
In other words, where somebody comes to you and says, 
we have this morals clause, we have this claim against us 
right now, whether it be civil or criminal and we’d like 
you to help us deal with the media at large so that our 
name stays positive?

SUSIE ARONS: Yes, but it doesn’t mean that I’ve 
necessarily taken the client. 

BRIAN CAPLAN: Have you ever taken a client un-
der those circumstances? 

SUSIE ARONS: No.

BRIAN CAPLAN: OK. So that would be something 
that you would shy away from.

SUSIE ARONS: There’s certain times when you look, 
you have to look at both sides of it, and you have to make 
the decision on what you comfortably do for that client. 
And there is somebody out there that will be the right 
spokesperson for that client, and I make that decision, I 
use my own compass on what I’m comfortable with.

BRIAN CAPLAN: Would there be a difference, 
though, if you had video footage of a man hitting a 
woman?

SUSIE ARONS: Oh, yeah, if it’s something that’s 
clear cut, but again, I don’t know that I would take—I 
don’t know that I would say yes, I will take the gig for the 
guy that did the hitting, you know. And I’ve turned those 
down. 

BRIAN CAPLAN: So next we’re going to go to other 
forms of situations that could be crises. Copyright in-
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was a crisis, but it was a crisis that I said, “When you look 
back three weeks from now, the fact that she said it in one 
media, it’s now gone. So, you’re going to make it more of 
a crisis if we bring a defamation case, because now you’re 
going to bring attention to the fact that this woman said 
something negative about you, where probably not that 
many people read it in the one periodical it was—not that 
many people believed in her veracity, and it’s going to go 
away.” So you can avoid crises by taking certain steps, 
also not necessarily just jumping at your client’s whim.

We should talk just a second about bankruptcy. Susie, 
you’ve been engaged in bankruptcy cases?

SUSIE ARONS: Yeah, I have. And –

BRIAN CAPLAN: What’s the word you want to get 
out there?

SUSIE ARONS: You have to be smart and you have 
to be disciplined, and you have to protect your entity, 
and sometimes as much as an outlet may call and say “I 
heard this, I know this, I have a source that told me this, 
and it’s irrefutable,” and I’m saying, “You’re wrong, I 
cannot tell you what is right. I cannot talk about it, but I 
can tell you that if you write that, you’re wrong.” And we 
worked with a studio through bankruptcy. There was an 
outlet that three different times printed wrong informa-
tion and just waited until the next day when there was a 
fi ling. And the fi ling completely negated what the outlet 
said. And what’s frustrating is there’s no accountability. 
There’s no retraction. So the next time it happened, it’s 
like, do you want me to remind you the—so you wait for 
the fi ling, but the other thing that in a bankruptcy that is 
complicated when it comes to the media, is a lot of times 
the media is not well versed in the beat they’re covering. 
They don’t know the fi lm industry. They don’t know the 
music industry. They don’t know the TV industry, and 
they don’t really know fi nance, and that’s their beat, so 
if you don’t know fi nance and you’re covering a bank-
ruptcy, your reporting is going to be a disaster, and it’s 
unfortunate with just the way that the media has been 
squeezed so badly that they just don’t have the reporters 
oftentimes that they used to have that did know the area, 
and so you have people reporting on bankruptcy that 
don’t know fi nance, and you have to explain mezzanine 
debt to a business reporter. And I would like to know that 
they know that. So it makes it very diffi cult. We’ve done it 
a number of times.

BRIAN CAPLAN: I think the most important point 
to get across if you have a client going to a bankruptcy, 
especially if it’s a preplanned bankruptcy, is to get the 
word out that we’re not dead—that it’s going to be busi-
ness as usual to the extent you can get that out, and that 
if it’s a small company or a recording artist, their career is 
not done, the company is not done. Theo, have you been 
involved in any bankruptcies?

lot of emotion. Theo, have you been involved in any band 
breakup situations?

THEODOR SEDLMAYR: Yeah, but I want to speak 
to the copyright infringement, because that’s, you know, 
it’s become really a constant these days in the business 
from when I started out 25 years ago to now. I would say 
that maybe 25% to 50% of the songs you see in the Top 
10 get a copyright infringement claim against them these 
days. That was not the case even fi ve or six years ago, and 
that creates a crisis because there’s a concern that like the 
group, hey, are these guys not the original creators? Are 
they a rip-off of someone else? Did they not credit this 
person? Did they hear this song on the Internet and copy 
it? And it creates a crisis of conscience with the fans and 
their connection with the artist. That’s a problem. It also 
creates a crisis with the record label and the music pub-
lisher, because suddenly they’re invoking their indemnity 
provisions and looking to hold back reserves of royalties 
that are owed from the song, and that, the litigants, the 
plaintiff’s attorneys know that and use that as, to try to 
work a quick settlement and get a cash payout because 
they know they’re holding up royalties. So, it’s something 
that you have to deal with. And what’s interesting is a 
way to deal with this now, is your pleadings privilege 
and what you’ll fi nd when we’re engineering defense of 
these, we know that reporters are just going to go right to 
the lawsuits. Reporters that report on copyright infringe-
ments are very sophisticated. And they understand 
copyright law. So what happens is because you have a 
privilege in your pleadings, you can put a very force-
ful response, something that could be considered even 
defamation if it were not in your pleadings, and we write 
our responses to these lawsuits in a very deliberate way 
to provide quotes for these reporters.

BRIAN CAPLAN: Do you use a publicist at all when 
you’re doing this?

THEODOR SEDLMAYER: No, I use top IP litigators. 

BRIAN CAPLAN: So, basically when you’re do-
ing your answer you may not have a counter claim, but 
you’re making affi rmative statements to diminish the 
sense in the public of the viability of the case.

THEODOR SEDLMAYR: And you have to write it in 
a way to provide that it’s going to be quotable.

BRIAN CAPLANP: Right. Understood. So there are 
many situations in which sex and race discrimination can 
be crises. Defamation cases can be crises if you bring them 
or respond to them. Sometimes, the best case is to not 
bring a case. I’ll give you an example; I had a manager 
come to me, and a wife of a famous musician was quoted 
as saying the manager was incompetent, and I said, “Well, 
we can bring a case for defamation. But if most of the peo-
ple out there don’t believe anything that this particular 
woman says is true, why would we bring attention to this 
by bringing a defamation case?” And he had a crisis. This 



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2017  |  Vol. 28  |  No. 2 107    

So it wasn’t a slam dunk that the artist got to move on. 
But again, there was damage control with the fact that he 
went into bankruptcy in the fi rst instance. 

Balancing the court of law versus the court of public 
opinion. I throw that to you, Ben, fi rst.

BENJAMIN BRAFMAN: Well, it’s hard. And you 
know, it’s hard. I spoke at a Bar Association event a few 
years ago, and Tom Moore, who many of you have heard 
of, who is probably the single most successful medical 
malpractice lawyer, in the world and his specialty is brain 
injured infants who are either born prematurely and suf-
fer permanent brain damage, and every day if you read 
the Law Journal, you’ll see him getting $20, $30 million 
judgments or settlements or verdicts, and he’s really quite 
impressive man with an impressive practice. So we were 
on the panel. He was the medical malpractice person and 
I was criminal defense lawyer, and he got up and he said, 
“I have the hardest job of anybody up here with all due 
respect, because I have to ask a jury of people who make 
$60,000, $70,000 a year to give me $30 million, and they 
can’t wrap their arms around that kind of money and it’s 
overwhelming, and I have to bring them back and explain 
why I’m entitled to that kind of money.” And then I got 
up and I said, “Tom, you have a baby in a coma. I have a 
much harder job. I have a person who looks like a killer, 
who is a killer, and I have to get normal people to say 
they haven’t proved the case beyond a reasonable doubt. 
I don’t have a baby strapped up to a heart/lung machine 
that is to most human beings sympathetic.” And in the 
world of public opinion, I think people understand that if 
a child needs care for the next 30, 40 years, that the parent 
and the baby are entitled to substantial compensation. In 
the world of public opinion, people charged with crimes 
have no constituency. And the criminal defense lawyers 
have no constituency. Nobody likes me unless they need 
me. And I’m just making an observation. When you 
watch someone coming down a perp walk your reaction 
is not, “Oh, I feel sorry for that guy.” Your reaction is, 
“I’m glad they caught him and I hope he gets or she gets 
what they deserve.” And I have to go into a courtroom 
where there’s a presumption of innocence whereas re-
ally, people I think believe that you don’t get picked out 
of the yellow pages to get indicted, chances are you did 
something that gets you arrested and indicted. So it’s a 
tremendous uphill climb, and public opinion sometimes 
is as important as the evidence, and how you change 
public opinion, depending on the case, is very fact-
specifi c, and sometimes it requires a soft touch and you 
have to humanize the client in a way that is different than 
what people perceive them to be. And sometimes you 
have to humanize the defense. If you have a defense of 
entrapment you’re essentially admitting that the person 
committed a crime by telling a jury that they have to fi nd 
them not guilty. In many many cases, public opinion is 
very very important, and how you balance that and how 
you decide when to speak and what to say, I think it’s 
complicated, in my opinion, and everyone on this panel 

THEODOR SEDLMAYR: No, none of my clients 
have gone bankrupt while I was looking after them. 

SUSIE ARONS: We also, I’ve represented the fi nanc-
ing institution or the private equity side, and oftentimes 
they don’t want their names out there, they don’t want 
people to know where their investments are, so they 
would rather suffer a hit in the press with an inference 
that they were involved, or they had a bigger stake. It’s 
better for their business to be quiet. So, again, it’s working 
really closely with the entity to fi nd out what’s best for 
them in the long term.

BENJAMIN BRAFMAN: You know, the point you 
made Brian, I’m not a bankruptcy lawyer but I’ve been in 
a number of criminal cases that come out of bankruptcy 
fi lings, which is quite common, but the point you made, 
I think the general public doesn’t understand that some-
times bankruptcy, the fi ling of bankruptcy, is the best 
thing that you can do under the circumstances.

BRIAN CAPLAN: Just ask Trump.

BENJAMIN BRAFMAN: You’re right. But sometimes 
it’s a reorganization. Gets you out of debt and gives you 
a fresh start. And if it’s a recording artist who is doing it, 
or a company that’s associated with the recording artist, 
I think you’re right. I think the word that has to come 
out of these proceedings is that this person is going to be 
alive and well and still making music. And the percep-
tion that bankruptcy is the end of a career, it’s not exactly 
pleasant but I know many, many successful people today 
who have several dozen bankruptcies in their commercial 
history. Bottom line. 

THEODOR SEDLMAYR: Well, there is one thing 
I’d point out, in representing clients who are working, be 
very careful there. Sometimes some attorneys, bankruptcy 
attorneys want to get involved in the recording business 
and they’ll tell an artist, a young artist in the beginning 
of a career, “you’re looking to get out of this bad record-
ing contract that you’re in with the production company 
that’s furnishing you to a record label,” and they’ll 
recommend to the client to fi le bankruptcy to include the 
obligations of the recording agreement to have them dis-
charged. And they’ll ruin the client’s credit for a number 
of years. It’s using a sledgehammer where you need a 
scalpel, and just be very cautious of that. 

BRIAN CAPLAN: I will tell you that I had somebody 
who went into bankruptcy, a client, a recording artist, 
and the judge said, “Well, I may let him out of his record-
ing agreement, but there’s a clause in there that says he’s 
unique and extraordinary and I may not let him perform 
for a competitor.” And we had to litigate whether the 
artist was “unique and extraordinary,” and I had to tell 
the judge that if he signed a recording agreement it would 
have the clause in there that said his performance is 
unique and extraordinary. So then he sort of understood 
that it was a standard clause, but that became an issue. 
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BRIAN CAPLAN: With respect to a lawsuit or crimi-
nal case, in which you have engaged a publicist to assist 
in the process without identifying specifi cs…

PAUL ROSENBERG: Generally speaking, we tend to 
keep people with their team. So unless there’s something 
that is really outside of our realm of understanding or 
experience at all, we’ll keep the team in place that’s there. 
But there has been a time where a client was involved 
in something that was a bit of a scandal. There’s some 
private information leaked on him and none of us had 
any experience on how to sort of protect their reputations, 
so we hired the publicist to help us with that, and to help 
make sure that we got out in front of it the best way that 
we could in the press. 

BRIAN CAPLAN: Next question. Is responding to 
a media inquiry with no comment a viable option? Start 
with you Ben.

BENJAMIN BRAFMAN: Sometimes. Sometimes 
it’s your only option because you can’t talk about facts. 
But I think there is a way to respond with a substantive 
“no comment” that sounds better than just saying “no 
comment.” For example, “Look, we are still investigat-
ing the allegation. We are comfortable that when the case 
is resolved, the allegation will be shown to be false, but 
you’ve gotta give us a chance to get our arms around 
the facts.” I haven’t told you anything. And it sounds 
much better than saying “no comment,” because “no 
comment” implies that you’re not commenting because 
there’s nothing good that you can say. A substantive 
“no comment” is something, you have your defi nition, 
which I think is a good one, and I’m going to use it, but a 
substantive “no comment” is sort of like, I think, some-
thing that I’ve learned over the years is a good way to 
respond to the media so that the article is not all bad, 
and so that, how is your client feeling now that he’s been 
accused of rape? And you can say “no comment,” or you 
could say, “I think he’s feeling the way anybody who 
is innocent would feel having been accused of a crime 
that they did not commit.” I haven’t told you anything 
about the facts. I haven’t really gone into our investiga-
tion. I haven’t criticized anybody, but I’ve said something 
which I think resonates with people saying, “Wow, must 
be terrible to be accused of a crime he didn’t commit.” 
And maybe there’s a softness that comes into play when 
the people cover, I tell you the truth, you see it now, and 
we see it in so many ways now, because CNN and FOX 
news need a plane crash in order to make themselves 
viable for the next couple of months, or now they need 
a tweet or some crisis in government or some pro—they 
need scandal. Scandal sells. Scandal is a big deal. People 
like scandal. It’s like you’re the voyeur at the beach when 
someone is drowning. There’s 300 people trying to see 
the person who’s gasping to breathe. Why? Because we 
have a morbid curiosity. So I’m in the tent and I know 
what happened, and sometimes what happened is good, 
and sometimes what happened is not great, but I’m not 

has had to, I think, look at the balancing factors and make 
a decision. Do I speak? Do I keep quiet? Do I speak? What 
do I say? If I say it, do I need to live with that for the rest 
of the case or my career or the person’s life? So I think 
public opinion and the law are not always on the same 
page. Very rarely. 

BRIAN CAPLAN: Theo, have you ever done a press 
conference or hired a publicist with respect to an existing 
lawsuit for one of your clients?

THEODOR SEDLMAYR: Yes.

BRIAN CAPLAN: And without identifying who the 
client was, what was the subject matter of the case that 
you thought you needed to do that? 

THEODOR SEDLMAYR: It involved a shooting. 

BRIAN CAPLAN: And so you hired a publicist or 
you did a press conference?

THEODOR SEDLMAYR: I hired a publicist, and one 
of the things, you know, that fortunately with this celeb-
rity, we started early on with this celebrity in forming a 
foundation and a charity, and we created a partnership 
with a couple of brands where percentages of royalties 
on certain products he endorsed were donated to the 
foundation. And he had a pretty consistent record of 
having scholarships sponsored, kids that came from his 
neighborhood, you know, not just the traditional Thanks-
giving turkey giveaways, but hundreds of thousands of 
dollars. We had a consultant for the charity that really 
helped him to put that money in great ways. So when this 
incident actually happened, this shooting, it wasn’t like 
we formed this charity and we were—actually at the time 
he was going to sponsor and help save a choir—and those 
discussions were already under way, and there was a lot 
of pressure from the media and around the shooting and 
investigation around it. But we actually were planning to 
give a very large amount to save this choir.

BRIAN CAPLAN: So the publicist helped tell the 
story?

THEODOR SEDLMAYR: We created a press con-
ference and we actually brought that celebrity together 
with the other artists that he supposedly had shot at and 
they both, he matched the check through the record label, 
and we were able to pivot and create a different situation 
where they gave over $300,000.

BRIAN CAPLAN: So you turned a negative into a 
positive. 

THEODOR SEDLMAYR: Yes. And the two artists 
shook hands and the investigation went away. 

BRIAN CAPLAN: That’s right. He became a choir 
boy.
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THEODOR SEDLMAYR: Well, I would just point 
out that if you do choose to go “no comment” or not give 
substantive comment on to the press, it’s important for 
you as a counselor, or your client’s management team, to 
reach out to the business partners and let them know how 
seriously your client is taking this matter, and that they’re 
putting together their team, they’ve hired investigators, 
whatever it is, you’ve gotta let those brand partners who 
are investing in your client that may have certain market-
ing campaigns keyed and activations lined up for that 
client, that it’s not just not being handled—you are taking 
it very seriously, you don’t want to, don’t have any privi-
lege with them, so you don’t want to say too much, but 
you have to assure them that you’re putting together the 
best possible team to defeat the allegations. 

BENJAMIN BRAFMAN: And we’re talking about 
hip hop and those types of cases, but in many of the white 
collar cases that I’ve been in, sometimes with the public 
company you have a legal obligation to make a disclo-
sure. You have a Board that wants to know. You have 
shareholders who are going to be affected, you have dis-
closure fi lings that you’re going to make that may be, they 
require some type of a disclosure, may require a leave of 
absence, may require a person to step down so that these 
disclosures no longer are compelled, but it’s very very 
complicated when you think about affi rmative disclosure 
that you may be required to make. 

BRIAN CAPLAN: Do you and Paul, have either of 
you had to pass post-press releases by your clients and 
then get debates with them as to what’s going to be in the 
content?

PAUL ROSENBERG: Oh yeah, I mean, especially 
sometimes a quote from the client is required in the state-
ment so you, if you’re doing your job right, you should 
defi nitely run it by your client, especially if you’re releas-
ing a statement that’s supposed to be his, you have to 
run it by them and make sure that it is what they want to 
say. That being said, do we draft things for them and run 
it by them and say, what do you think? Do you want to 
put this in your own words? Of course, but you work as 
a team to get there and just going back to the “no com-
ment” thing, I think sometimes being unavailable for 
comment is ok. It’s better than saying no comment. So 
sometimes that’s a strategy too.

BRIAN CAPLAN: But sometimes also the media will 
say “he’s unavailable for comment” and they never even 
called you.

PAUL ROSENBERG: Yeah. That’s true. 

BRIAN CAPLAN: OK. Let’s go to what a publicist 
can do for you. Susie, you have the fl oor for three or four 
minutes, in a civil context and a criminal context. 

SUSIE ARONS: You know, I think that when you’re 
hiring a publicist, you always, in the same way when 
you’re hiring an attorney, when you’re hiring an accoun-

supposed to show fear and I’m not supposed to show 
negativity and I’m not supposed to get in trouble with the 
judge or the D.A. and I’ve gotta leave my options open. 
So you learn to make substantive “no comments” that get 
you to the next day. But I will tell you something, because 
we talk about using a publicist, sometimes a publicist is 
used to dealing with the media, because otherwise your 
offi ce would be overwhelmed with the number of inqui-
ries. The Dominique Strauss-Kahn case, my offi ce, which 
is a 15-person, but seven-lawyer fi rm, we have a couple 
of support people, we were getting 3,000 media inquiries 
a day, emails, phone calls, people just showing up in the 
lobby. So we had a public relations fi rm, and their basic 
job was to run interference. And every day we would 
prepare the same statement: “We do not believe that there 
was any forcible compulsion, and as a result no crime 
was committed.” Now, that’s it. That was the mantra for 
three months. Because even if no force was used, it’s not 
pleasant to discuss what really happened in that room. 
And at the end of the day, it saved us. And the temptation 
was great, you have a high powered political fi gure who’s 
one of the smartest men I’ve ever met, whose life is just 
down the drain. He goes from being President of France 
to a plane to Rikers Island. And even think about that, in 
20 minutes, you’re on your way to being the President of 
France and the next day you’re in a jumpsuit in Rikers 
Island, and your life and your wife is in France fl ying in 
to meet me to fi gure out what the hell happened. Let’s not 
discuss this. 

BRIAN CAPLAN: Susie, I’ve sued a lot of major 
record companies and publishing companies, and they al-
ways give a “no comment” when asked about the recently 
fi led lawsuit. What do you think is the best approach? 
And is there a difference between a corporation versus an 
individual?

SUSIE ARONS:  Yes, and you have to judge it based 
on what the individual, what the merits are at that mo-
ment. Oftentimes we will not say “no comment.” We’ll 
either do a substantive “no comment” or we’ll decline 
comment, but what we will do, is we will on background 
give information that the media outlet can use, so that 
you are able to shape some of the facts. Because the facts 
sometimes get lost in the shuffl e. But you don’t want to be 
quoted and on the record. So, we will decline comment. 
And this is always in, it’s a strategy, it’s a strategy that 
you agree upon with your client, and again, it depends on 
if it’s an individual or corporation, there are always going 
to be different needs. And then sometimes we’ll go off the 
record. We will decline comment: “We are going to go off 
the record. You cannot use this other than I am educating 
you.” So, there are different ways of doing it. But often-
times if we are in litigation, we decline comment because 
we’re in an active case.

BRIAN CAPLAN: Theo, in civil lawsuits what do 
you do?
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is about, and yet because that person is a hot topic right 
now, it’s easier to plant a good story, focus them into 
something, like Theo said about the foundation doing 
charity, so you move the dial a little bit. The one thing that 
Susie mentioned, which is really true today, is fi rst, the 
media has really no accountability, because they’re never 
challenged and you can’t sue, and if you want to sue it’s 
going to take you 10 years, and you’ll spend $10 million, 
and the Gawker cases are few and far in between.5 That 
was unique. You sue the New York Times and you lose, 
or you spend a lot of money and then you lose. Because 
they’ll have a source and then you’ll debate whether they 
have to disclose the source, and then so long as they’re 
not acting with malice you’re a public fi gure, and it makes 
no sense to try to win. But what I observed more recently, 
and I’m not a tech savvy person, there are people in my 
fi rm who are, but you know, I can understand its power. 
I remember being in a courtroom during a proceeding of 
the Dominique Strauss-Kahn case waiting for the judge 
and standing over the shoulder of a reporter from the 
United Kingdom, and he’s typing on an iPad and I’m able 
to read it. And I know the guy. And I said, “You know, 
if you wait about fi ve minutes, you will understand that 
what you’ve just written is patently inaccurate.” He says, 
“Doesn’t matter. I have to post.” I said, “Why?” He says, 
“Because they’re posting.” And he points to another 
reporter in a room and everybody’s posting. And what 
they’re posting is patently inaccurate; then 10 minutes 
later the judge issues a ruling and they just post the new 
ruling. So for 10 minutes, it’s all over the world. You’re in 
different time cycles, different deadlines, because Eu-
rope is going to sleep, America’s waking up. I mean, it’s 
crazy land. But you know, today it’s instantaneous. Used 
to be you issued a press release, paper had an 8:00, 6:00 
deadline, you had hours to tinker with it. You had times 
that you could call people and persuade them not to run 
something negative. Now you got a minute. You got a 
minute. And it hits a billion people instead of the people 
who decide the buy the paper the next day.

BRIAN CAPLAN: And with that minute, we each 
have two minutes to give a quick anecdote. Starting with 
you, Susie.

SUSIE ARONS: One anecdote. So I represented a 
well known controversial director, who at the very, very 
beginning of our fast-breaking fi lm campaign was un-
supervised in London working on another project, and 
made a very casual comment to a reporter about that 
“Jews control the media.” And the next day I had already 
set up an editorial board meeting with the Wall Street 
Journal and an editorial board meeting with the New York 
Times, and we had a studio and a fi lm coming out. So we 
needed to make some decisions. There wasn’t a mor-
als clause and there wasn’t a legal issue, but we were in 
crisis. And so we made the decision—he apologized and 
we explained to him that for the next fi ve years you are 
going to be apologizing, and you were wrong and you 
cannot get angry when you get asked in fi ve years, “What 

tant, when you’re hiring a manager, the publicist is an im-
portant part of a team and you have to all work together, 
and I have an expertise that is very different than the 
other people on the panel. So I’m bringing that exper-
tise. I’m bringing an understanding of what the industry 
landscape is, I have to understand what your landscape 
is, what your goals are. So I think that what a publicist 
can do best is have a strategy, move your business goals 
forward, not harm you, and not put the optics—the optics 
don’t always match the words. You have to decide what 
is the right strategy. What are the optics? What is the 
messaging? And you have to work together. And if the 
client, and I’ve had this happen, where you know that 
what you’re recommending is the right way to go, and 
the client isn’t there yet, you have to be patient. And you 
have to be able to explain your “why.” If you don’t have 
a “why” if you don’t have an understanding of social 
media, the new media, and the industry, you’re not going 
to be able to serve your client well. And right now we are 
in a really, really diffi cult time and it’s in my business, 
but it’s for everyone, because social media oftentimes 
creates the reality, and it’s wrong. And it’s not verifi ed. 
And it isn’t substantiated. But that’s what people believe 
is the truth. Now you’re defending against something 
that shouldn’t even be a part of the conversation. So you 
really have to understand what all the entry points are, 
and you also have to understand your audience. So, if 
there’s somebody that is tweeting or taking you down on 
social media and it really isn’t your audience, let it—you 
sometimes just let it die. Let it play out. You have to know 
your audience. And the audience can be your partners, 
your audience can be your real audience, your consum-
ers, it can be a judge. You know, you have to know all of 
those elements and you are not serving your client well 
if you don’t come prepared. And you can say, “I don’t 
know, but I will fi nd out.” But if you don’t fi nd out, if 
you don’t know what the goal and what the audiences 
are, you should not be part of the team. So it’s not a three 
minute commercial. 

BRIAN CAPLAN: It’s an infomercial.

SUSIE ARONS: No, I feel very strongly about the 
role of what strategic communications can do, and I think 
that the world that we’re living in right now has tremen-
dous opportunity and it has tremendous challenge, and 
you cannot put your head in the sand and just go forward 
the way you used to. It is very different. And I’m not talk-
ing about Donald Trump and tweeting, the tweets from 
the President. I’m talking about the rest of the world and 
the entertainment space, and the corporate entertainment 
space that I live in.

BRAIN CAPLAN: Ben, would you like to say 
something?

BENJAMIN BRAFMAN: I just think you make a 
good point about, sometimes the best thing a public rela-
tions person can do is plant a positive story unrelated to 
the case that gets the people’s mind off of what the case 
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meeting with this company, and probably 10 to 15 of their 
executives who came to the meeting and posturing and 
started talking to them about how we were going to line 
up the trial date to coincide with his next album release. 
This brand, I mean, needless to say the rest is confi dential. 

BENJAMIN BRAFMAN: So I learned a lesson early 
on in my life about the media, and that I’ll never forget 
it. I was representing a very notorious landlord, and he 
was being hounded by every major city offi cial because 
he owned a number of buildings in states of terrible 
disrepair, and they kept hounding him to fi x them and 
he didn’t, and eventually they brought him to trial. And 
it turns out that the case they chose to bring to trial was 
very defensible. We had a trial in housing court—I’m em-
barrassed to say I actually tried a case in housing court. I 
was the only lawyer in the building whose coat matched 
his pants, the suit jacket matched his pants. But I tried 
this case in housing court to a judge, not a jury, and after a 
one-day trial, he was found not guilty. And it was thrown 
out. And then next day, that night the 11:00 news channel, 
NBC news had a reporter in the courtroom for the whole 
day, and the story was “Dracula Landlord Brought to 
Trial Again for Disrepair in his Buildings.” And then they 
show a group of angry tenants pointing to rusted toilets 
and broken ceilings and elevators not working. And then 
the story ended with, “his trial was held before Judge 
Margaret Cameron in Housing Court.” This was the 11:00 
news. And they didn’t report the verdict. He was com-
pletely cleared. The violations were not sustained. And 
he won. And I called Bob Teague, who I knew well, and I 
said, “Just explain this to me; I don’t care, just explain this 
to me…” “My editors believe that there are 20 million ten-
ants in the viewing audience and only 250 landlords. It’s 
not news when a landlord gets acquitted. It’s news when 
they get arrested.” Thank you very much. And I was a 
kid, and I grew up knowing that you have to be very, 
very careful.

BRIAN CAPLAN: So my anecdote is, a recording 
artist is performing in the Midwest, he sees an attractive 
young lady in the fi rst or second row, and he ends up 
having consensual sex with this young lady who shows 
him a phony ID. Five months later, a Bronx-based neg-
ligence law fi rm sends a letter with a draft complaint to 
the manager of the artist, saying that there was under-
age, non-permitted sexual contact. So it’s a sexual assault 
in a civil context. They know—well I don’t know if they 
knew at the time, but it turns out the law for statutory 
rape is different than the law for civil unpermitted bodily 
contact, and in most states you can give consent civilly 
to have the bodily contact, but you can’t give the consent 
criminally. So I did my research in the state where the 
incident took place. The young lady, who was 17, could 
give consent, so there was no civil case, and I then ap-
proached the client and we discussed where do we go 
from here. And the question was, well, if they fi le this 
case, it could create a criminal case in the other jurisdic-
tion. If they fi le this case, the people that see the artist 

about when you said the Jews control the media?” And 
we went ahead with the New York Times board meeting, 
and we went ahead with the Wall Street Journal board 
meeting, because he had to own his actions. And then we 
were able to move on, and in every single interview for 
the next three weeks it came up, in every interview, and 
then we dealt with it, he apologized 800,000 times. Did it 
affect business? I think it did. Has it affected a career? I 
don’t think it has. Because he had to face it and he didn’t 
apologize for—there’s nothing worse than apology on an 
apology—“I’m sorry if I offended somebody.” You either 
are sorry or you’re not sorry. Because you did offend 
somebody. So, we made it very clear that this had to be a 
real apology and work needed to be done, and it did. And 
his career has fl ourished. But that’s a crisis. 

PAUL ROSENBERG: I guess for me, I mean, one of 
the things going back to one of the themes I touched on 
earlier about me being able to use my legal background 
in what I do, in the early 2000s, I can’t remember the year 
exactly, I probably blacked it out, but Eminem caught two 
felony cases in one day, from separate incidents. So one in 
the afternoon, and one at night. Needless to say, he was 
a little bit out of his mind at the time, and they were both 
gun charges. So, they were both in Michigan, I’m licensed 
in New York, but I’m not licensed in Michigan, and of 
course we hired criminal defense attorneys in Michigan, 
but during the course of the trial, he wanted me to be 
very close and physically there and able to be involved 
in decision making in the process, to the point where he 
wanted me in court. So, at one point I got in pro hac vice 
to be able to be there for the trial, and I didn’t stand up 
in front of the judge and argue or do any of that stuff, but 
I was there and was able to be there for my client, and it 
was just another example of how the sort of preparation 
and legal background was able to benefi t a client.

BRIAN CAPLAN: Good. Theo.

THEODOR SEDLMAYR: I had occasion once, with a 
client of mine for over 10 years who we had defended in 
many crises—I won’t mention was—you’ll fi gure it out—
very major fast food chain decided in a cheap publicity 
stunt that they were going to send out a press release, 
asking my celebrity client to change his name for a week 
for a promotion to 99 Cent in order to help them to sell 
lots of fast food. And they tried to leverage him into 
doing it by also saying that they would donate $100,000 
to a charity of their choice, if he agreed to it. After being 
on the defense with him so many times, I saw this as an 
opportunity where we could go on the offense. So we put 
together a press release with our publicist and came after 
the brand, which worked. It was the early days of social 
media, but you could see that the fans—this particular 
client was known for many battles in battling this big fast 
food chain—his fans really liked it. So we quickly fi led 
a lawsuit against them, which got even more publicity 
for trademark infringement, right of publicity, privacy 
claims, and very quickly found ourselves in a settlement 
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on a regular basis, his fan base, could be signifi cantly 
impacted, and there was a holdup. I brought it to the at-
tention of the opposing lawyers and they said, “We’ll take 
our chances.” So when we’re talking about what is or isn’t 
extortion, there’s certainly roads close to that, and I had 
to make the decision with the client whether to go to the 
bar, but they could still fi le the case. I mean, I’m going to 
go to the bar before they fi led and say they’re threatening 
to fi le? They haven’t fi led yet, and if they fi le, the cat’s out 
of the bag, and it could have a huge impact upon the per-
sons livelihood and life. So clearly a crisis. And we went 
through the whole process of actually having the blood 
test to show that we weren’t denying that the encounter 
took place, and we ended up paying blood money to keep 
the case from making the media, because that was the 
only way to avoid and take care of this crisis under the to-
tality of the circumstances, and I hated that we were pay-
ing a penny to these vultures or Draculas. But anyway, so, 
these are all different crises. We all handle them different 
ways. We bring our years of experience to the table. But 
I think the key thing that came across from listening to ev-

erybody here is calm, confi dence, control, in other words, 
that nobody here is easily swayed, that we take control 
of the situations, we bring confi dence to our clients, and 
we have to teach the clients no matter what the crisis, and 
you said it best about that, you need to be the surgeon. 
And I think that each of us in our own respects has to be 
the surgeon. Thank you all for your time.
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competitive sports. In 1903, the fi rst public school athletic 
association, the Public School Athletic League for Boys, 
was established in New York City, and formal athletic 
contests emerged as a primary strategy to maintain school 
enrollment of boys.5 By 1910, a total of 17 other cities 
in the United States had formed their own competitive 
athletic associations, or leagues. These leagues formed by 
cities served as a foundation for states to form their own 
athletic associations. 

In 1920, the National Federation of State High School 
Associations (NFHS) was founded, leading to the devel-
opment of education-based interscholastic sports and 
activities.6 By 1930, 28 athletic leagues were members of 
the NFHS, and by 1940, the membership had increased 
to 35. Finally in 1969, all 50 state athletic leagues plus the 
District of Columbia had joined the NFHS.7 The NFHS 
establishes standards and rules for competition and pro-
vides guidance and assistance to the administrators who 
oversee high school sports and activities. The NFHS, from 
its home offi ce in Indianapolis, serves its member state 
high school athletic/activity associations and leagues. 
Specifi cally, the mission of the NFHS is to “serve its mem-
bers, related professional organizations and students by 
providing leadership for the administration of education-
based interscholastic activities, which support academic 
achievement, good citizenship and equitable opportuni-
ty.”8 The NFHS publishes rules for 16 sports and actively 
administers fi ne arts programs in speech, theater, debate 
and music. It also provides a variety of program initia-
tives that reach the 18,500 high schools and over 11 mil-
lion students involved in athletic and activity programs.9

Each state has established a system of supervision 
and oversight in regard to regulating interscholastic ath-
letics and activities. Consequently, inevitable differences 
in the administrative structures exist among the state 
athletic associations. For example, three state associations, 
Maryland Public Secondary Schools Athletic Association, 
North Carolina High School Athletic Association, and 
Texas University Interscholastic League, and the District 
of Columbia allow only public school membership.10 
Gender is another example of how individual state as-
sociations differ. The State of Iowa has two separate state 
athletic associations, with the Iowa High School Athletic 
Association responsible for the supervision of boys’ ath-
letics only and the Iowa Girls High School Athletic Union 
responsible for the supervision of girls’ sports.11 Still 

Abstract
The Virginia High School League (VHSL) is a private, 

non-profi t organization whose member schools include 
public high schools and one private school in the Com-
monwealth of Virginia.1 This organization manages and 
supervises athletics and other extracurricular activities 
such as forensics, debate, drama and publications.2 The 
mission statement of the Virginia High School League is: 
“The Virginia High School League is an alliance of Virgin-
ia’s public and approved non-boarding, non-public high 
schools that promotes education, leadership, sportsman-
ship, character and citizenship for students by establish-
ing and maintaining high standards for school activities 
and competitions.”3

”Each state has established a system of 
supervision and oversight in regard to 
regulating interscholastic athletics and 
activities.”

Since each state is responsible for establishing a sys-
tem of supervision and oversight for regulating interscho-
lastic athletics and activities, differences in the adminis-
trative structures among each state’s athletic associations 
are inevitable. This article contains court cases regarding 
interscholastic athletics and their impact on state athletic 
associations. Current issues facing not only the Virginia 
High School League, but all state athletic associations, are 
also examined.

Review of Interscholastic Court Cases and Current 
Issues Facing the Virginia High School League 
and Other State Athletic Associations

Athletics and extracurricular activities are major 
components in the lives of many high school students. 
In 2013, an estimated 7.7 million students participated 
on high school sports teams, according to the National 
Federation of State High School Associations.4 Students 
participating in athletics and activities date back to the 
Nineteenth Century, with the commencement of manda-
tory school attendance in Massachusetts in 1852. Concur-
rent with the enactment of compulsory school attendance 
across the nation came increased amounts of leisure 
time in public schools, which led to the development of 

Review of Interscholastic Court Cases and Current Issues 
Facing the Virginia High School League and Other State 
Athletic Associations
By Scott L. Jefferies, Ed. D.

This article derived from a dissertation titled An Analysis of the Performance, Governance, and Authority of the 
Virginia High School League, Inc.
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In Mitchell v. Louisiana High School Athletic Association, 
the court held that Louisiana had a legitimate interest 
in the regulation of high school sports, and that poli-
cies can be established in order to promote fair and level 
competition between schools.19 In Dallam v. Cumberland 
Valley School District, the rules surrounding the eligibility 
of transfer rules established in Pennsylvania were found 
not to violate the due process and equal protection rights 
of student-athletes. In Moreland v. Western Pennsylvania 
Interscholastic Athletic League, the appeals court ruled that 
Pennsylvania had an interest in establishing minimum 
standards for student-athletes. Results from cases like 
these established that state athletic associations have the 
authority to establish rules and policies regarding stu-
dent-athlete eligibility.

In 1983, the Los Angeles Unifi ed School District 
created a rule that stated “to be eligible for participa-
tion in extracurricular activities, students must maintain 
a C average in four subjects and have no failures.”20 In 
June, 1984, the state of Texas passed House Bill 72, which 
would later be named “no pass/no play.”21 This House 
Bill stated that if a student-athlete was failing any class, 
he or she was ineligible to participate in sports for a pe-
riod of six weeks. While the academic eligibility policies 
across states continued to develop, eligibility in interscho-
lastic athletics has also evolved to take into consideration 
residency, transfers, and age limits. Court cases across the 
United States have shown that student-athlete eligibility 
has its complexities. 

Rules that are put into place by state athletic associa-
tions, such as four-year rules, eight-semester rules, or age 
rules, are enacted to restrict eligibility for a certain time 
period. In most cases, plaintiffs who challenge age rules 
put in place by state athletic associations are usually not 
successful. Courts have consistently held that a student-
athlete does not have a constitutional right to participate 
in interscholastic athletics and activities.22

Residency

In H. R. v. The Minnesota State High School League 
(MSHSL), a student was found ineligible for varsity com-
petition for the 2012-2013 school year due to residency.23 
During his middle school years, this student attended 
Hutchinson Middle School in Hutchinson, Minnesota.24 
He alleged that during his time there, he experienced 
harassment and was threatened and assaulted.25 After 
middle school, the student moved in with his grandpar-
ents and attended Woodbury High School in Woodbury, 
Minnesota.26 The student entered Woodbury as a fresh-
man and did not participate in sports that year.27 At the 
conclusion of his freshman year, as a result of his grand-
mother’s failing health, the student moved back with 
his parents in Hutchinson; however, he did not enroll in 
Hutchinson High School.28 Rather, he enrolled at Holy 
Family Catholic High in Victoria, Minnesota.29 While 
there during his sophomore year, he tried out and earned 
a spot on its varsity hockey team.30 After checking his 

another example is provided by the number of state asso-
ciations within individual states. Texas, Iowa, New York, 
Alabama, Mississippi and Georgia all have more than one 
athletic association that govern interscholastic activities.12 

Litigation
From 1938 to 1960, only four cases across the nation 

involved state athletic associations.13 From 1960 to the 
present, the number involving state athletic associations 
increased signifi cantly.14 A main issue surrounding some 
of these cases is student-athlete eligibility concerns. 

Student-Athlete Eligibility

Every state is responsible for providing governance 
and establishing policies regarding high school athletics 
and activities. A major policy on which every state athletic 
association must provide clear expectations is student-
athlete eligibility. This article will explore court cases 
relating to student-athlete eligibility based on residency, 
undue infl uence, special education, and transfer rules. 
The results of some of these cases helped to shape policies 
regarding student-athlete eligibility across the nation.

“While the academic eligibility policies 
across states continued to develop, 
eligibility in interscholastic athletics has 
also evolved to take into consideration 
residency, transfers, and age limits.”

The term student-athlete implies that the student 
involved with athletics and education is both a good 
student and an active participant in athletics.15 Efforts to 
reform academic eligibility for student-athletes has been 
a task for state and local athletic associations for decades. 
Charles E. Forsythe identifi ed six reasons why student-
athlete eligibility rules were necessary for state athletic 
associations:

1. They provide standards for all schools to meet.

2. The rules will be clearly known to all involved.

3. They relieve individual schools from potential criti-
cism.

4. Individual administrators will not make rules.

5. They establish minimum academic standards.

6. They aid in maintaining positive relationships 
among schools.16

In the 1930s, almost all states had a minimal rule for 
the academic eligibility of athletes.17 In the 1950s, a total 
of 46 states had policies in place that required student-
athletes to pass three major academic subjects in order to 
be eligible.18 As the eligibility standards were becoming 
more prevalent, so was corresponding litigation.  
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Schools Athletic Association (TSSAA) for violating the 
TSSAA’s recruitment rule. The TSSAA claimed that 
Brentwood provided game tickets to a middle school 
team, held impermissible off-season practices, and urged 
students who enrolled at Brentwood to attend its spring 
football practice.36 The TSSAA also placed Brentwood on 
a postseason ban and declared some students ineligible. 
Brentwood appealed on the grounds the TSSAA violated 
its First Amendment rights and its right for substantive 
and procedural due process. This case went all the way 
to the Supreme Court, which determined that the TSSAA 
is allowed to impose limitations on the free speech of its 
members, as long as these restrictions are necessary for its 
purposes as an athletic league, and Brentwood would not 
be excused from abiding by them.37

”In 1994, the Eighth Circuit ruled in 
another case involving a student declared 
ineligible and who challenged the 
decision under the ADA.”

Special Education

A high school student diagnosed with Attention 
Defi cit Disorder in Oregon sought injunctive relief against 
the Oregon School Activities Association (OSAA) pursu-
ant to the Americans with Disabilities Act (ADA).38 The 
student was ruled ineligible during his senior year under 
the OSAA’s Eight Semester Rule, as the student needed 
to repeat his sophomore year of high school. The stu-
dent claimed that his disability caused him to repeat his 
sophomore year, so he fi led for a hardship waiver. The 
OSAA denied the waiver request, and the matter went to 
court. The court granted the student injunctive relief and 
even awarded the plaintiff attorney’s fees and costs, stat-
ing that the student was a “qualifi ed individual” under 
the ADA, and a hardship waiver would be a reasonable 
modifi cation. 

In 1994, the Eighth Circuit ruled in another case 
involving a student declared ineligible and who chal-
lenged the decision under the ADA.39 The Missouri State 
High School Athletic Association (MSHSAA) declared the 
student in this case, who had learning disabilities, ineli-
gible because of age. The court concluded that a change to 
the MSHSAA’s age rule decision would not be reasonable 
based on the student’s condition, and the court denied the 
student’s claim.40 

In Starego v. New Jersey State Interscholastic Athletic 
Association, Anthony Starego, an autistic student at Brick 
Township High School, sought a fi fth year of eligibility,41 
and was denied a waiver to participate in the fall of 2013 
because of the New Jersey State Interscholastic Athletic 
Association’s (NJSIAA) age and eight-semester rules. The 
NJSIAA age rule stated that an athlete becomes ineligible 
for high school athletics if he or she reached the age of 

eligibility, Holy Family Catholic High ruled the student 
ineligible because of MSHSL Bylaw 111.00.31 This bylaw 
states that a student is ineligible for a period of one cal-
endar year unless the student meets one of the following 
criteria:

A. The student is enrolling in the ninth grade for the  
 fi rst time.

B. The student’s family has a change of residency and 
 occupancy in Minnesota.

C. The student’s residence is changed pursuant a 
 child protection order, placement in a foster home, 
 or a juvenile court disposition order.

D. The student’s parents are divorced and student 
 moves from one custodial parent to the other cus
 todial parent.

E. The student’s parents moved to Minnesota from a 
 state or country outside of Minnesota and establish 
 residency in a Minnesota public school district.

Holy Family Catholic High determined that this stu-
dent did not meet any of the criteria described in MSHSL 
Bylaw 111.00, so it deemed him ineligible for competition 
for the 2012-2013 school year. The student appealed to the 
MSHSL, but was not granted a waiver. The student then 
requested an eligibility hearing before an Independent 
Hearing Offi cer, retired Judge Michael T. DeCourcy, Sr.,32 
who affi rmed the ineligible decision. Following that, the 
student fi led suit, alleging due process and equal pro-
tection violations, and sought a preliminary injunction, 
which was ultimately denied. Additionally, the MSHSL 
suffered no violations of due process or equal protection 
rights. 

Undue Infl uence

The Seventh Circuit Court of Appeals determined 
that the Indiana High School Athletic Association (IH-
SAA) acted arbitrarily and capriciously when it deter-
mined a high school basketball player ineligible based on 
alleged violations of the IHSAA’s undue infl uence rule.33 
The court examined evidence showing that coaches from 
a new school, alleged to be recruiting this student, did 
not offer bribes or any inducements. In contrast, evidence 
was produced to show the student’s coaching staff at his 
current high school offered the student’s family a home 
with a reduced rent, living quarters at an assistant coach’s 
home, and transportation. The appeals court stated that, 
while the IHSAA determined the coach at the new school 
to be in violation of the undue infl uence rule, it was 
ignoring the far more egregious conduct of the coaches at 
the current school.34

Another case, Brentwood v. Tennessee Secondary Schools 
Athletic Association, also involved accusations of a school 
using undue infl uence to recruit student-athletes.35 
Brentwood Academy, a private high school, was fi ned 
and placed on probation by the Tennessee Secondary 
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decision to support the ruling of ineligibility because of 
his age, and not disability.50 

In Mann v. Louisiana High School Athletic Association, a 
student transferred to a different school that could better 
accommodate the student’s anxiety disorder.51 After the 
Louisiana High School Athletic Association (LHSAA) de-
nied the student’s request for an exemption to its transfer 
rule, the student appealed to the District Court of Loui-
siana, seeking declaratory and injunctive relief alleging 
a violation of the ADA.52 As a result, the court granted a 
preliminary injunction, which prevented the LHSAA from 
declaring the student ineligible, and allowed the student 
to participate in the upcoming football season. When the 
Fifth Circuit received the case, it reversed and vacated 
the grant of the preliminary injunction, stating that the 
student would not likely have succeeded on the merits of 
his claim of being disabled under the ADA.53 

Transfer Rule

State athletic associations develop transfer rules to 
govern the regulations of interscholastic sports.54 While 
they vary from state to state, transfer rules essentially 
prohibit students from participating in certain sports 
and activities unless they fall under certain exemptions 
after transferring. The state athletic associations establish 
uniform procedures and regulations for interscholastic 
activities to protect the welfare of the students, and to 
establish sensible and educationally sound controls.55 
Transfer rules often place students and their families in 
the position of having to decide between participation 
in interscholastic sports and choosing a school for other 
personal or academic reasons.56 Students, parents, and 
even schools have challenged transfer rules on grounds 
ranging from freedom of religion violations to procedural 
and substantive due process violations.57

The case of Barnhorst v. Missouri State High School Ac-
tivities Association involved a student with an outstanding 
academic record who had transferred from one private 
high school to another.58 The family chose to transfer the 
student to the new school to improve the student’s chanc-
es of attending a better college or university. The student 
had participated in track, volleyball and basketball at her 
former school. The Missouri State High School Activities 
Association (MSHAA) ruled the student ineligible for 
a period of 365 days, because she transferred from one 
MSHAA member school to another. After appeals to the 
MSHAA, the case ultimately went to litigation. While the 
court acknowledged that the receiving school in this case 
was not an athletic power and was better known for its 
academic program, and the student was not recruited for 
athletic purposes, the student’s appeal was denied just 
the same.59

Another case, Indiana High School Athletic Association 
v. Carlberg, involved a student transferring to another 
school for academic reasons.60 As the student did not 
transfer because of a change of residency, the Indiana 

19 prior to September 1st of the current school year, and 
the NJSIAA eight-semester rule stated that starting with 
the ninth grade, a student shall have eligibility for four 
consecutive years.42

Starego was hoping to participate in the fall of 2013, 
but as that would have been his fi fth year of eligibil-
ity, and he would also be over the age limit. However, 
Starego brought this case under the ADA, challenging the 
decision to deny him the opportunity to play. The judge 
ruled that the NJSIAA provided the student with equal 
access and opportunity, and denied the plaintiff’s motion 
for a preliminary injunction, which would have allowed 
him to play the season.43 

The West Virginia Secondary Schools Activities Com-
mission (WVSSAC) petitioned the Supreme Court of Ap-
peals of West Virginia for a ruling that prohibited it from 
enforcing an age rule against a 19-year-old who wished 
to play high school football.44 The judge stated that while 
the age rule may be waived for students whose disabili-
ties have delayed their progression through the educa-
tion process and are able to show that their participation 
would not alter the quality of the competition, it would 
not be waived as an accommodation for a high school 
student whose disability resulted in repeating two years 
of education and who sought to play high school sports.45

Two students who were diagnosed with learning dis-
abilities spent additional time in elementary school as a 
result of their disabilities. Subsequently, they were found 
to be ineligible for participation their last year in high 
school by the Michigan High School Athletic Association 
(MHSAA).46 Both students turned 19 before September 
1st of their school year, and were found to be ineligible 
under the MHSAA’s age rule. The students appealed. The 
District Court for the Eastern District of Michigan held 
that the plaintiffs were disabled and discriminated against 
solely on the basis of their disabilities under the Rehabili-
tation Act and the ADA. However, the Sixth Circuit ended 
up reversing the district court’s decision, concluding that 
the age regulation did not violate the Rehabilitation Act, 
because the regulation disqualifi ed all overage students, 
both non-disabled and disabled students.47 Further, the 
Sixth Circuit held that the age regulation did not violate 
the ADA, as the age rule did not prevent the students 
from accessing their interscholastic sports program.48

The Sixth Circuit also heard another case involving a 
student who was declared ineligible under the eight-se-
mester rule of the MHSAA.49 The student in this case was 
repeating his junior year, and played basketball during 
what were his seventh and eighth semesters of eligibility. 
At the conclusion of his repeated junior year, the student 
was diagnosed with Attention Defi cit Hyperactivity 
Disorder and a seizure disorder. While the lower court 
granted the student a preliminary injunction, the Sixth 
Circuit reversed the preliminary injunction and support-
ed the MHSAA’s ruling of ineligibility. The court based its 
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not provide her with due process, and ultimately award-
ed her compensatory damages in the amount of $10,000.70

The MIAA then appealed to the Supreme Judicial 
Court of Massachusetts. Mancuso needed to prove to the 
court that the MIAA deprived her of a right provided to 
her by the Constitution in order to recover any damages. 
The court ruled that while all children in Massachusetts 
have a Constitutional right to a public education, that 
right is not synonymous with the right to participate 
in extracurricular activities.71 This decision reconfi rms 
that unless states are willing to enact laws or regulations 
that specifi cally grant students the right to participate in 
extracurricular activities, those activities will continue to 
be deemed a privilege and not protected under federal or 
state law.72 

Virginia Court Cases
For approximately 30 years, the VHSL has been 

involved in court cases that helped reshape prior poli-
cies and procedures and established new policies that are 
being utilized today. Cases involving the VHSL regarding 
student-athlete eligibility, VHSL Age Rule, player ejec-
tion, VHSL classifi cation, Title IX, and liability will be 
discussed in this section. 

Student-Athlete Eligibility

The Circuit Court of Loudoun County heard a case 
regarding student eligibility, Loudoun County High School 
v. Virginia High School League, Inc., in November of 1994. 
This case involved a football player who was found 
ineligible initially. Subsequently, the student appealed on 
the basis of a hardship but was required to demonstrate 
exceptional reasons for such a waiver to be granted. 
Through the VHSL appeals process, he was later found 
eligible by the Appeals Committee, and was granted a 
waiver on September 20, 1994.73

However, the waiver was granted 18 days after the 
fi rst football game against Park View High School, a game 
in which the student in question participated. Loudoun 
County High School was looking for the waiver to be 
retroactive, thus reversing the forfeiture that resulted in 
playing an ineligible player. The reversal of the forfeiture 
would have allowed Loudoun County High School to 
participate in post-season playoffs.74 

The decision to grant the student a waiver was still 
subject to more levels of appeal, and eventually made its 
way to the Executive Appeals Subcommittee of the Execu-
tive Committee of the VHSL on September 30, 1994. The 
Executive Appeals Subcommittee denied the appeal, con-
cluding that the student participated as a result of a fail-
ure on the part of the principal and the athletic director to 
notice a violation of the Semester Rule of the VHSL.75 The 
Semester Rule stated that student participation in VHSL 
activities was limited to eight consecutive semesters be-
ginning when a student fi rst entered the ninth grade. 

High School Athletic Association (IHSAA) declared the 
student ineligible for a period of 365 days. While the 
IHSAA conceded that the student did not transfer for 
athletic reasons, the Indiana Supreme Court held that the 
IHSAA’s transfer rule was rationally related to a legiti-
mate interest.61 

In Robbins v. Indiana High School Athletic Association, a 
student who played volleyball transferred from a public 
school to a parochial school.62 The student provided the 
district court with evidence that she recently converted 
to Catholicism, and therefore had a desire to take courses 
not available to her in public schools. Nonetheless, the 
district court upheld the IHSAA’s decision to declare the 
student ineligible. The court acknowledged that the trans-
fer rule in question was imperfect, but noted that the rule 
should be changed through the IHSAA and not through 
the courts.63

The case of Mancuso v. Massachusetts Interscholastic 
Athletic Association, Inc. also examined the topic of stu-
dents transferring schools.64 In the fall of 1999, Elizabeth 
Mancuso entered Austin Preparatory School, a private 
school, as a freshman. While at Austin, she did not 
participate on its swim team; rather she participated as 
a member of a private swimming club. After her fresh-
man year, Mancuso transferred to Andover High School, 
repeated her freshman year, and joined the swim team. 
She competed over her next three years and helped 
Andover earn three state championships.65 Shortly before 
her senior year, the Massachusetts Interscholastic Athletic 
Association (MIAA) deemed her ineligible to compete 
because of its fi fth-year student rule. The school appealed, 
and requested a waiver on the grounds that she had not 
competed in her sport for a school for fi ve years. The ap-
peal went through the MIAA’s internal review process, 
and was heard before a three-member subcommittee of 
the MIAA’s Eligibility Review Board.66 The appeal for a 
waiver was denied. Subsequently, the family appealed to 
the Massachusetts Interscholastic Athletic Council, which 
was the fi nal reviewing entity in the MIAA’s waiver 
appeals process. This fi nal appeal for a waiver was also 
denied, and on October 10, 2003, the student commenced 
an action in State Court, where she fi led a motion for a 
temporary restraining order to allow her to compete dur-
ing her senior year.67 

Her complaint was to seek relief from the MIAA’s 
ineligibility decision and claim a civil rights violation. 
On October 23, 2003, a Superior Court judge granted a 
preliminary injunction, and she was allowed to swim her 
senior year.68 The Superior Court also heard Mancuso’s 
argument that the MIAA’s decision not to grant the waiv-
er infringed on her property interest in participating in 
interscholastic athletics, and that the MIAA deprived her 
of that property interest without due process.69 The judge 
submitted the issue to the jury, and it returned a verdict 
in favor of Mancuso. The jury decided that the MIAA did 
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protection when compared to the students in Russell 
County. The judge added: 

Again, the fact that there are obvious con-
sequences to the choice of school does not 
implicate a Constitutional issue. More-
over, VHSL is a voluntary association, 
and such associations are traditionally 
granted signifi cant deference as to their 
internal affairs, rules, and bylaws unless 
enforcement would be arbitrary, capri-
cious, or an abuse of discretion. For these 
reasons, I fi nd that the plaintiffs have not 
demonstrated a likelihood of success on 
the merits. Apart from this defi ciency, the 
plaintiffs have also failed to show irrepa-
rable harm.81

Although the VHSL persevered in the McGee case, 
it did, in fact, amend its handbook to allow for a Trans-
fer Rule exception. The updated handbook stated the 
following:

For the start of the 2011-12 school year 
only, a one-time transfer eligibility excep-
tion applies only to those students at-
tending a Wise County school that closes 
due to consolidation and the student 
wishes to return to the school serving 
his/her parents’ out-of-county residence. 
Students whose parents live in Wise 
County but who choose to transfer out of 
county without a corresponding move by 
their parents, or those who fail to meet 
the prescribed VHSL Transfer Rule or one 
of its Exceptions, would not be eligible 
and would need to fi le an application 
for VHSL Transfer Rule Waiver with 
the appropriate district committee. All 
necessary forms, appeals procedures and 
criteria for considering appeals are avail-
able on the VHSL website. No appeal will 
be heard in advance on a presumptive 
basis but only after a student becomes 
ineligible.82

In Bailey v. Virginia High School League, Inc., the 
plaintiffs also challenged the VHSL’s Transfer Rule. The 
parents claimed that the Transfer Rule interfered with 
their fundamental rights to make decisions in the best 
interest of their son. Prior to the appeal, the United States 
District Court for the Western District of Virginia granted 
the VHSL’s motion to dismiss this claim, and this ruling 
was ultimately affi rmed.83 The parents’ right to control 
individual components of their son’s education, includ-
ing his participation in interscholastic sports and other 
activities, was not protected. The court ruled in favor of 
the VHSL, ascertaining that the Transfer Rule had a legiti-
mate state interest in discouraging athletic and academic 

The student’s eligibility was not retroactive; rather, it 
was effective on September 20, 1994. The judge in the case 
agreed with the Executive Appeals Subcommittee in its 
conclusion, that while it did indeed fi nd a hardship to ex-
ist, the waiver should not have been retroactive, because 
of the school’s actions of allowing the violation to occur 
in the fi rst place.76 The judge concluded by stating: “The 
Committee was not required to make the waiver retroac-
tive. It was submitted after a game was played and the 
automatic forfeiture provisions become operative. How-
ever, the Committee having acted upon the request for 
retroactive application must do so within the rules and 
the powers granted to the committee and may not substi-
tute a sanction for a ruling on a hardship waiver.”77

The case of Chesterfi eld County School Board v. Virginia 
High School League was heard in November of 1994 and 
involved the eligibility of a foreign exchange student who 
was attending Thomas Dale High School.78 At the time of 
this case, the Council on Standards for International Edu-
cational Travel (CSIET) set the policies and procedures 
for foreign exchange students in the Commonwealth of 
Virginia. If a student was enrolled in a public school in 
Virginia through any program other than CSIET, he or she 
was not eligible to participate in VHSL-sanctioned activi-
ties. The organization that was responsible for bringing 
the aforementioned student to the United States was not 
the CSIET. The student ended up playing for a short time 
in one football game that year. As a result, Thomas Dale 
High School had to forfeit the game, which unfortunately 
cost it a playoff berth that year. The school system sought 
a petition for injunction, but the court denied the request.

The Transfer Rule of the VHSL applied whenever a 
student enrolled in one school transfers to another school 
without a corresponding change in the residence of the 
student’s parents or guardians.79 The parents of students 
in the Big Stone Gap Division, whose school was closed 
under a school consolidation plan, challenged the appli-
cability of Transfer Rule to their children. The plaintiffs 
claimed that it violated substantive and procedural due 
process, equal protection, and the Virginia Constitution. 
The case was heard in 2011.80

St. Paul High School in Wise County was one of the 
closed schools. Residents from Russell County, who had 
been attending St. Paul High School, had the option to 
attend their home school in Russell County or remain in 
Wise County, in the newly designed school. Either way, 
the Russell County students would not lose a year of 
eligibility under the Transfer Rule of the VHSL. However, 
residents of Wise County who attended the school in Wise 
County but wished to attend school in Russell County 
would have to sit out a year under the Transfer Rule. 
Some Wise County families sued the VHSL, arguing that 
they had the right as parents to choose a school for their 
children, and the Transfer Rule denied them of this right. 
Additionally, they claimed that they were denied equal 
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the motion for a temporary injunction and concluded 
that:

In closing, the court is not unsympa-
thetic to Sisson’s plight and likely would 
have granted him a waiver if it had been 
responsible for making the decision. 
However, in light of the  legal standards 
governing Sisson’s federal claims and 
the instant motion, the court is unable to 
conclude that he is entitled to the extraor-
dinary remedy of preliminary injunctive 
relief. Accordingly, his motion for tem-
porary restraining order and preliminary 
injunction must be denied.90

As a result of the injunction being denied, the student 
voluntarily dropped the case, and it never went to trial. 

In 2011, a Circuit Court in Norfolk, Virginia heard the 
case of Dean v. Virginia High School League, Inc. In this case, 
the plaintiff questioned the VHSL’s use of its Age Rule in 
terms of student-athlete eligibility. A 19-year-old senior 
was seeking a waiver to the Age Rule, alleging a disability 
related to lead poisoning as a child. While being able to 
show documentation of lead poisoning as a 4-year-old, 
the family was unable to show that his medical condi-
tion was the reason why the child repeated two grades. 
As such, the judge ruled in favor of the VHSL and stated 
that the VHSL provided a more than adequate appeals 
process. The judge added that: “The VHSL establishes 
rules that govern eligibility for thousands of high school 
athletes across Virginia. In the absence of the violation of 
a Constitutional, statutory, or common law right, it ought 
to be allowed to adopt, interpret, and apply its own rules 
without interference from the courts.”91

Player Ejection

A case involving a student who was ejected from a 
football game was heard in November of 1994. The case, 
Harris v. Virginia High School League, Inc., involved a stu-
dent who was a football player at Thomas Walker High 
School. The student was ejected from a football game 
after an offi cial on the fi eld witnessed the student punch 
an opposing player. Under the Sportsmanship Rule estab-
lished by the VHSL, the student would have to sit out the 
game immediately following the one-game suspension 
for ejections. After learning of the suspension, the student 
sought and received an injunction against the one-game 
suspension from being enforced.92 Thereafter, the student 
fi led a lawsuit that challenged the constitutionality of the 
VHSL’s procedures for appeals.

The principal of Thomas Walker High School con-
ducted an investigation, and provided the student his 
appropriate procedural rights. Interviews were conducted 
with the student and relevant witnesses. As a result of the 
investigation, the principal determined that the ejection 
and one-game suspension would stand. The court ruled 

recruiting and encouraging students to attend school in 
their parents’ resident district.84

VHSL Age Rule

 The case of Thompson v. Virginia High School League, 
Inc. involved a student who was attending Granby High 
School in Norfolk, Virginia, and was found ineligible by 
the Age Rule established by the VHSL.85 The Age Rule 
stated that no student could reach his or her nineteenth 
birthday on or before the fi rst day of August of the cur-
rent school year.86 The family of the student, who wanted 
to play football, fi led a suit claiming that the VHSL 
requirement deprived the student of privileges and rights 
secured by the United States Constitution. The basis of 
the claim was that other students were granted eligibil-
ity waivers in similar circumstances, and therefore the 
school’s denial of a waiver was unjustifi ed. The court con-
cluded that the rule did not follow any standard and was 
not equal to all students. The court also ruled that there 
was no supporting reasoning behind VHSL’s decisions, 
and any rules or decisions made by the VHSL were not 
known to the public. 

This was an important outcome, as the court in-
formed the VHSL that it had the ability to grant waivers 
to students as long as they came to conclusions according 
to a standard that was not going to take away a benefi t 
from students in Virginia. The result of this case prompt-
ed the VHSL to adopt processes regarding Age, Scholar-
ship, Transfer Rule and Semester appeals. 

An additional case involving the Age Rule of the 
VHSL was heard in 1997, in the Circuit Court for the City 
of Hampton, and eventually in the United States District 
Court for the Eastern District of Virginia.87 This case 
involved a student who had a learning disability. The stu-
dent claimed that his learning disability caused him to be 
over age, but failed to show that he experienced a delayed 
start or interruption in his educational progression due to 
an identifi ed profound disability. The student was found 
to be treated fairly and afforded due process by the VHSL 
as it went through the waiver process. The court found 
that the VHSL made a good faith effort to apply the cri-
teria for appeals evenly across the board, adding that the 
plaintiff not only received due process, but received more 
than he was technically entitled to receive throughout the 
appeals process.88 

Another case, Sisson v. Virginia High School League, 
Inc., dealing with the VHSL Age Rule, was heard by a 
U.S. District Court in Roanoke, Virginia in 2010. In this 
case, the plaintiff, a senior in high school, was one day 
too old to participate in VHSL League-sponsored athletic 
activities because he turned 19 on July 31, 2010.89 The 
student suffered from a mild learning disability, but was 
behind in school because of repeating a grade in elemen-
tary school, due to his parents’ voluntary decision. The 
student did not fail the grade, although the school did 
recommend that the grade be repeated. The court denied 
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the VHSL had been scheduling boys’ sports in a way that 
each sport was played in the same season for all classi-
fi cation levels in Groups A, AA and AAA. However, the 
scheduling of girls’ sports varied depending on the classi-
fi cation level. For example, girls’ basketball was played in 
the fall for Groups A and AA, but in the winter for Group 
AAA.101 The plaintiffs alleged that the combined effects 
of VHSL’s scheduling of girls’ and boys’ sports were 
discriminatory. 

The VHSL was found to be in violation of Title IX and 
the Equal Protection Clause under the U. S. Constitution. 
It was ordered to align girls’ basketball, girls’ volleyball 
and girls’ tennis with the boys’ teams in the same seasons 
in all group classifi cations, and to have the aforemen-
tioned alignment completed by the beginning of the 2004-
2005 school year.

Liability

In November of 1996, the Circuit Court of the County 
of Madison, Virginia, heard the case of Breeden, et al. v. 
Virginia High School League, Inc. This case involved a state 
football game between Sussex Central High School and 
Madison County High School. It was a semifi nal playoff 
game, in which the support rail on a back row of bleach-
ers collapsed during the game, resulting in injuries to 
four spectators in attendance. While the jury reached a 
verdict to award the injured spectators $215,000, the judge 
decided that no evidence was presented showing that the 
VHSL had breached any duty or responsibility.102 Con-
sequently, the judge set aside the verdicts and ruled in 
favor of the VHSL. Although Breeden, et al. attempted to 
appeal to the Virginia Supreme Court, they were denied 
their petition.  

Current Issues
The VHSL has been involved in litigation regarding 

policies and procedures for decades. It and other state as-
sociations face new issues regularly in new policies. Cur-
rent issues that have emerged, and potential litigated top-
ics, such as private school participation, home-schooled 
students, concussions, and transgender students, will be 
discussed in this section. 

Private School Participation

A court case involving Liberty Christian Academy 
(LCA) and the VHSL over an antitrust claim was settled 
in May of 2015. The agreement resulted in action taken 
by the VHSL Executive Committee on May 7th.103 Simi-
lar action was then taken by the full membership of the 
VHSL and the LCA Board of Trustees to approve the 
agreement.104 

The resulting agreement allowed all non-boarding 
private schools in Virginia to apply for membership to the 
VHSL. Any private school that desired to join the VHSL 
must meet the same participant eligibility requirements 
and regulations as public school students. New regula-

in favor of the VHSL, concluding that the VHSL appeals 
process was constitutional and the one-game suspension 
would be upheld.93 

VHSL Classifi cation

A case regarding reclassifying and redistricting of 
schools was heard in the Circuit Court of Wise County, 
Virginia in November of 1996.94 The issue centered on J. J. 
Kelly High School, Wise County Public Schools, that was 
reclassifi ed from Group A to Group AA. In March of 1995, 
the Redistricting and Reclassifi cation Committee of the 
VHSL was appointed to gather data and devise a plan for 
redistricting and reclassifying. On July 29, 1995, the com-
mittee submitted tentative redistricting and reclassifi ca-
tion plans to member school principals in anticipation of 
the plan going into effect in 1996.95 

Classifi cation sizes were determined as follows: 
Schools with 500 or fewer students were placed in Group 
A, schools with student populations between 501 and 
1,000 were placed in Group AA, and schools with over 
1,001 students were placed in Group AAA. However, 
instead of determining school membership using at-
tendance fi gures of tenth through twelfth graders in the 
September 30, 1995 report as stated in its bylaws, the com-
mittee used attendance fi gures of ninth through twelfth 
graders from the March 31, 1995 report.96 This resulted 
in J. J. Kelly High School having a total school member-
ship of 512 students, and thus moved it from Group A to 
Group AA.

The court ruled that the VHSL did not follow its own 
process to amend bylaws. The VHSL appealed, and the 
case was heard in the Virginia Supreme Court, which 
ruled that the VHSL acted in violation of its bylaws. The 
judge in the case determined that the language of the 
bylaws instructed VHSL exactly how the student mem-
bership of each member high school must be determined, 
and its action was in violation.97 As a result of this case, 
the VHSL amended its bylaws to prevent such a situation 
from occurring again.

Title IX

The United States District Court for the Western 
District of Virginia heard the case of Alston vs. Virginia 
High School League, Inc., in September of 1997.98 This case 
involved the season of play for girls’ basketball, girls’ 
volleyball and girls’ tennis. The plaintiffs claimed that 
the defendant, the VHSL, denied certain female athletes 
in the Commonwealth of Virginia’s public high schools 
equal treatment, opportunities and benefi ts based on their 
sex in violation of Title IX and the Equal Protection Clause 
of Amendment XIV of the United States Constitution.99 

Specifi cally, the plaintiffs claimed that the schedul-
ing practices of the VHSL treated boys’ sports differently 
than girls’ sports, thus forcing some girls to stop playing 
sports they previously were able to play, while no boys 
were forced to stop playing any sports.100 Historically, 
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Bill,” named after for University of Florida quarterback 
Tim Tebow, has already been enacted in 29 states, allow-
ing home-schooled students to play sports.112 In April 
2015, the Virginia House of Delegates failed to override 
a veto by Virginia Governor Terry McAuliffe. The bill re-
quired a two-thirds majority vote to override, but the vote 
was only 60-39, thus allowing the veto of House Bill 1626 
by Gov. McAuliffe. Originally, the bill passed the Virginia 
House of Delegates by a vote of 57-41 and the Virginia 
Senate by a 22-13 vote.113 Similarly, Gov. McAuliffe vetoed 
legislation that would have allowed home-schooled 
students to participate in VHSL-sanctioned activities on 
February 20, 2017.114

According to an article on the National Federation of 
State High School Associations’ website, approximately 
1.7 million students are home-schooled in the United 
States.115 This number has more than doubled since 
a home-school study was fi rst conducted by the U. S. 
Department of Education’s National Center for Educa-
tion in 1999. During the 2015-2016 school year, an esti-
mated 33,000 students in Virginia, aged fi ve to 17, were 
home-schooled.116 

Two other states that do not allow home-school 
participation are New York and West Virginia. The New 
York State Public High School Athletic Association (NYS-
PHAA) requires student-athletes to be bona-fi de students 
at the public schools it represents.117 Additionally, the 
West Virginia Secondary School Activities Commission 
(WVSSAC) does not permit home-schooled students to 
participate on school teams. However, the WVSSAC does 
allow for home-schooled students who attend at least 
half of every school day at their schools to participate in 
athletics.118 

Iowa allows home-school participation. The Iowa 
High School Athletic Association (IHSAA) has permitted 
home-schooled students to participate on interscholastic 
sports teams since 1997.119 The IHSAA requires all home-
schooled athletes to meet eligibility requirements set by 
the state association as well as any additional require-
ments the schools have where they will be playing.120 

Tennessee and Ohio do as well. In Tennessee, the 
Tennessee Secondary School Athletic Association passed 
a policy in 2011 that requires home-schooled students to 
meet 10 eligibility requirements in order to participate 
in extracurricular activities.121 In Ohio, the Ohio High 
School Athletic Association established a policy in 2013 
that home-schooled students were held to the same eligi-
bility requirements as regular students, except for being 
enrolled in their local school.122 

Parents who decided to have their children home-
schooled have not been successful in litigation over 
whether their children can participate in extracurricular 
activities.123 Rather than litigation, the focus has now 
shifted to legislative action. 

tions were approved by the VHSL Executive Commit-
tee in May of 2015 that provided updated language and 
guidelines in the VHSL Handbook to accommodate for 
the inclusion of private schools.105

As a result of the inclusion of private schools to the 
VHSL, a policy was established to create public and 
private school division? The policy, entitled Formation of 
Private and Public School Divisions, states that the 

VHSL will seek from the Virginia Inde-
pendent Schools Athletic Association 
(“VISAA”) an agreement to incorporate 
and include VISAA in VHSL as a private 
school division, which will have its own 
autonomous rules, governance, fi nances, 
and management, but will have VHSL 
member status (hereafter, the “private 
school division”). The private school 
division will exist alongside the current 
VHSL membership (hereafter, the “pub-
lic school division”). In interscholastic 
sports, the private school division may 
have regular season and post-season 
playoff schedules that are separate from 
those of the public school division, but 
shall be treated equally for competitive 
purposes as provided in the VHSL Foot-
ball Rating Scale.106

For the 2015-2016 school year, the only private school 
to obtain VHSL membership was Liberty Christian Acad-
emy (LCA).107 Prior to joining the VHSL, LCA was a part 
of the Virginia Independent Schools Athletic Association 
(VISAA). The VISAA was established in 1997, has over 
90 member schools, and provides information, advocacy, 
professional development, and state championship tour-
naments for the independent schools in Virginia.108

Some states have implemented policies to address the 
competitive balance of private school participation, while 
others are weighing options or have not yet implemented 
a system.109 The Indiana High School Athletic Association 
is in its third year of competition, which classifi es schools 
based on their previous year’s tournament successes. 
The Georgia High School Association passed a play-up 
penalty for all public or private member schools, which 
advances schools one level of classifi cation if that school 
takes more than three percent of its students from outside 
the county in which the school is physically located.110 
The Illinois High School Association uses a multiplier 
(1.65) for private schools to determine their postseason 
classes.111

Home-schooled Students

The VHSL continues to prevail in the highly con-
tested battle to allow home-schooled students the ability 
to participate in VHSL sanctioned activities at the school 
nearest to the home-schooled student resides. The “Tebow 
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by girls’ soccer (8.2%), boys’ wrestling (5.8%), and then 
girls’ basketball (5.5%).133 

A concussion suit in Tampa, Florida was settled in 
October of 2015.134 A former football player for Wharton 
High School received a $2 million settlement from the 
Hillsborough County School Board. In this unusual situ-
ation, the plaintiff was playing catch before practice and 
hit his head on a paint machine that was used to line the 
football fi eld. He was not wearing a helmet, and both the 
trainer and coaches evaluated him after the incident. They 
allowed him to drive home after, even though he lived 
more than fi ve miles away from the school.135 His father 
recognized the seriousness of his condition upon his ar-
rival home and rushed him to the hospital. He was found 
to have a fracture in his skull. In addition to providing the 
family with the largest settlement in the school district’s 
history, the school district will also provide $1 million in 
insurance coverage for every high school athlete begin-
ning in the 2015-2016 school year.136 Furthermore, a policy 
created in the school district for staff members to follow if 
they suspect that a student sustained a head injury. 

In California, former high school football player John 
Enloe III fi led a lawsuit against the San Diego Unifi ed 
School District, claiming that he suffered “traumatic and 
catastrophic brain injuries from which he is still recover-
ing, and from which he may never recover” as a result of 
multiple hits during a football game in 2014 that resulted 
in a “serious concussion.”137 According to the lawsuit, the 
teen attempted to leave the fi eld after the fi rst hit left him 
confused and feeling nauseous. However, an assistant 
coach told the teen to re-enter the game, whereupon he 
was hit again.138

In July 2014, a 24-member task force of medical 
doctors, high school coaches, athletic trainers, and key 
national leaders in high school sports met to create recom-
mendations for minimizing head-impact exposure and 
concussion risk in football.139 This task force developed a 
list of fundamentals for reducing the risk of concussions 
in high school football, which the National Federation 
of State High Schools (NFHS) Board of Directors and the 
NFHS Sports Medicine Advisory Committee approved.140 
The recommendations and guidelines presented by the 
task force are as follows:

1. Full-contact should be limited during the regular 
season, as well as during activity outside of the 
traditional fall football season. For purposes of 
these recommendations and guidelines, full-contact 
consists of both “Thud” and “Live Action” using 
the USA Football defi nitions of Levels of Contact.

2. Member state associations should consider a 
variety of options for limiting contact in practices. 
The task force strongly recommends full-contact 
be allowed in no more than 2-3 practices per week. 
Consideration should also be given to limiting full-
contact on consecutive days and limiting full-con-

A rule prohibiting home-schooled students from 
participating in interscholastic athletics in West Virginia 
did not violate equal protection under the West Virginia 
State Constitution.124 When families made the voluntary 
decision not to have their children enroll in the public 
school system, they were not entitled to the privileges 
incidental to public education. This rule was determined 
to support the state’s interest in promoting academics 
over athletics, as students enrolled in public schools were 
required to maintain a minimum grade point average to 
participate.125 

A family in Pennsylvania sued the Midd-West School 
District for its refusal to permit its daughter to participate 
in interscholastic basketball.126 The student was home-
schooled from the third grade through the eighth grade, 
and had never been enrolled in the Midd-West School 
District, which is where the family resided. In 2001, she 
stopped home-schooling and began attending Western 
Pennsylvania Cyber Charter School (WPCCS) as a ninth 
grade student.127 The WPCCS was an independent public 
school and not associated with the Midd-West School Dis-
trict. When the student attempted to play basketball for 
Midd-West at the beginning of the 2001 school year, she 
was not permitted to play, because she was not enrolled 
in the Midd-West School District. The court determined 
that the student did not have the right to participate in 
interscholastic basketball because she failed to establish 
the claim of a property interest to play.128

“This task force developed a list of 
fundamentals for reducing the risk of 
concussions in high school football, 
which the National Federation of State 
High Schools (NFHS) Board of Directors 
and the NFHS Sports Medicine Advisory 
Committee approved.”

Similarly, the parents of home-schooled students in 
Michigan failed in their challenge to allow their children 
to participate in interscholastic athletics.129 The appellate 
court in this case affi rmed that the students lacked a right 
to participate because interscholastic athletics are not 
required of students in Kenowa Hills Public Schools.130

Concussions

Among individuals 15 to 24 years of age, an estimat-
ed 300,000 sports-related concussions occur annually.131 
While interest in sports-related concussions is usually fo-
cused on full-contact sports, like football and ice hockey, 
concussions occur across a wide variety of high school 
sports. This study captured data from 20 sports during 
the 2008-2010 academic years.132 During this study, 1,936 
concussions were reported in total. The majority (47.1%) 
of the reported concussions occurred in football, followed 
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have football programs. As a result, each state association 
was tasked with developing its own policies and proce-
dures for implementation.142

In 2011, the Virginia Board of Education passed 
guidelines that directed each school division to develop 
policies and procedures regarding the identifi cation and 
handling of suspected concussions in student-athletes.143 
Additionally, the guidelines suggested that consideration 
should also be given to addressing the academic needs 
and gradual reintroduction of cognitive demands for 
students with diagnosed concussions.144

“At least 38 states have policies 
addressing transgender students, with 
policies ranging from those that allow 
students to participate according to 
their identified gender, to those that 
require students to provide evidence that 
they have had hormone treatments or 
surgery.”

Transgender Students

State athletic associations are also addressing policies 
regarding transgender students and athletic participa-
tion. The U.S. Department of Education’s Offi ce for Civil 
Rights (OCR) found that Township High School District 
211 in Palatine, Illinois, unfairly denied a transgender 
teenager, who was undergoing hormone therapy but had 
not undergone gender reassignment surgery, access to 
school facilities in violation of Title IX, which bars dis-
crimination in federally funded education programs.145 
The Nebraska State Activities Association (NSAA), which 
governs high school sports in Nebraska, was planning to 
draft a policy on participation of transgender students fol-
lowing a previous failed policy attempt.146 Current NSAA 
policy requires student-athletes to participate in activities 
according to their biological genders. 

In South Dakota, a policy adopted by the state as-
sociation allowing students to play on sports teams based 
on the gender with which they identifi ed faced numer-
ous attempts by state legislators to overturn the policy.147 
Recently, one state legislator planned to introduce a bill 
that would eliminate that choice, relying instead on birth 
certifi cates and “visual inspections.”148 At least 38 states 
have policies addressing transgender students, with poli-
cies ranging from those that allow students to participate 
according to their identifi ed gender, to those that require 
students to provide evidence that they have had hormone 
treatments or surgery.149

The VHSL adopted a new transgender policy in an 
Executive Committee Meeting in February of 2014. The 
organization approved the measure to allow students 
who have undergone sex re-assignment surgery or 

tact time to no more than 30 minutes per day and  
no more than 60-90 minutes per week.

3. Pre-season practices may require more full-contact 
time than practices occurring later in the regular 
season, to allow for teaching fundamentals with 
suffi cient repetition.

4. During pre-season twice-daily practices, only one 
session per day should include full contact.

5. Each member state association should review its 
current policies regarding total quarters or games 
played during a one-week time frame.

6. Consistent with efforts to minimize total exposure 
to full-contact, head impact exposure, and concus-
sion risk, member state associations with jurisdic-
tion over football outside of the traditional fall 
football season should review their current policies 
to assess if those policies stand in alignment with 
the Fundamentals discussed within this report and, 
if needed, modify the policies accordingly.

7. Each member state association should reach out to 
its respective state coaches’ association on design-
ing and implementing a coach education program 
that appropriately integrates youth, middle school, 
and high school football programs in every com-
munity. USA Football and the NFHS Fundamentals 
of Coaching courses should be the primary educa-
tion resources for all coaches. Education for coaches 
should also include the proper fi tting and care of 
helmets. 

8. Each member state association should regularly 
educate its schools on current state concussion 
law and policies and encourage schools to have a 
written Concussion Management Protocol. Schools 
should also be encouraged to share this information 
with coaches, parents, and students annually.

9. An Emergency Action Plan (EAP) with clearly 
defi ned written and practiced protocols should be 
developed and in place at every high school. When 
possible, an athletic trainer should be present at all 
practices and games.141

“In South Dakota, a policy adopted by 
the state association allowing students 
to play on sports teams based on the 
gender with which they identified faced 
numerous attempts by state legislators to 
overturn the policy.”

The recommendations were designed to allow fl ex-
ibility for state associations that collectively oversee the 
more than 15,000 high schools across the country that 
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Note: VHSL honors and respects all indi-
viduals based on gender, race, sexual ori-
entation and creed while striving to pro-
vide safe and equitable competition.150

Conclusion
The court cases and current issues discussed in this 

article have either impacted the policies and practices of 
state high school athletic associations, or they will more 
than likely have an impact in the near future. It is impera-
tive for state high school athletic associations to stay cur-
rent on the policies detailed in their respective handbooks 
or manuals, and regularly update or amend policies to 
ensure relativity. Additionally, it is important for state 
high school athletic associations to monitor recent court 
rulings, particularly on matters pertaining to topics such 
as student safety and transgender students. This will en-
sure that each state high school athletic association fulfi lls 
its responsibility for establishing a system of supervision 
and oversight for regulating interscholastic athletics and 
activities effi ciently and effectively. 
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What Do Sports Arbitration Courts Usually Apply When 
Resolving Sports Disputes?
By Sergey Yurlov

Article 6 of European Convention on Human Rights 
prescribes that “everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and 
impartial tribunal established by law.”1 Article 11 of the 
Universal Declaration of Human Rights 1948 states that 
“everyone charged with a penal offense has the right to 
be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the guarantees 
necessary for his defense.”2 

The recent doping scandal involving many Russian 
high-level athletes showed that sports arbitration courts 
are reluctant to apply basic principles of law, including 
a presumption of innocence; individual liability; and not 
punishing one for actions committed by another. Un-
fortunately, they also do not want to recognize the basic 
essential right of a fair and public hearing.

“From an athlete’s perspective, Article 
17’s regulations protect an athlete’s rights 
and legitimate interests better than those 
prescribed in Article R45.”

In discussing this issue, we should review particular 
procedural rules according to which sports arbitration 
courts resolve sporting disputes. We should understand 
to what they actually apply:

• Article R45 of the Procedural Rules of the Court 
of Arbitration for Sport (CAS) prescribe that “the 
Panel shall decide the dispute according to the rules 
of law chosen by the parties or, in the absence of 
such a choice, according to Swiss law. The parties 
may authorize the Panel to decide ex aequo et bono.”3 

• Article 17 of CAS’s Arbitration Rules applicable to 
the CAS ad hoc division for the Olympic Games 
stipulates that “the Panel shall rule on the dispute 
pursuant to the Olympic Charter, the applicable 
regulations, general principles of law and the rules 
of law, the application of which it deems appropri-
ate.”4 

There is an apparent contradiction between the gen-
eral rules applicable to “ordinary” sport-related cases and 
special rules applicable to competition disputes resolved 
by an ad hoc panel. From an athlete’s perspective, Article 
17’s regulations protect an athlete’s rights and legitimate 
interests better than those prescribed in Article R45. 

• Article 15 of the Arbitration Rules of Sport Resolu-
tions (UK) reads as follows: “[P]rocedurally, arbitra-
tions under these Rules shall be governed by the 
Arbitration Act 1996 (“the Act”) unless otherwise 
determined by the Tribunal, and shall incorporate 
all the provisions of the Act (save for non-manda-
tory provisions expressly excluded or modifi ed 
by these Rules or by the agreement of the parties). 
Substantively, arbitrations under these Rules shall 
be decided in accordance with the law of England 
and Wales unless otherwise agreed in writing by 
the parties or unless otherwise directed by the Tri-
bunal.”5

“More important, CAS turns them 
inside out, thereby depriving athletes of 
their fundamental rights and legitimate 
interests.”

• Article 27 of the Draft Rules of the Sports Disputes 
Tribunal of Kenya provides that “the Tribunal shall 
hear and determine all Proceedings according to 
the laws of Kenya.”6

• Finally, Article 26 of the Rules of the Sports Tribunal 
of New Zealand prescribes that “the Tribunal shall 
hear and determine all Proceedings according to 
the laws of New Zealand.”7 

On one hand, parties to a sports dispute can choose 
the law applicable to the merits of the dispute. On the 
other, sports arbitration courts, or tribunals, reserve the 
right to adjudicate the dispute in accordance with nation-
al law. However, the regulations do not refer to the basic 
legal principles mentioned above.

The recent CAS decisions regarding certain Russian 
high-level athletes8 confi rm that CAS (and other sports 
disputes resolution bodies) does not usually apply basic 
legal principles of presumption of innocence, individual 
liability for illegal actions, and no one can be held liable 
and punished twice for the same action. More important, 
CAS turns them inside out, thereby depriving athletes of 
their fundamental rights and legitimate interests. 

It appears that CAS, other sports arbitration courts, 
and internal jurisdictional bodies of sporting orga-
nizations should always apply the above-mentioned 
principles, since such principles protect the rights and 
legitimate interests of all involved parties. If there is a 
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7. http://www.sportstribunal.org.nz/assets/Uploads/Rules-sports-
tribunal-2012.pdf.

8. Anastasia Karabelshikova and Ivan Podshivalov v. World Rowing 
Federation and International Olympic Committee, Russian 
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Division—Games of the XXXI Olympiad in Rio de Janeiro CAS OG 
16/13, August 4, 2016; Yulia Efi mova v. Russian Olympic 
Committee, CAS Ad Hoc Division-Games of the XXXI Olympiad 
in Rio de Janeiro CAS OG 16/04; Russian Weightlifting Federation 
v. International Weightlifting Federation, CAS Ad Hoc Division—
Games of the XXXI Olympiad in Rio de Janeiro CAS OG 16/09, 
August 5, 2016.

contradiction between internal statutory acts of a sport-
ing organization and those principles, the latter should 
prevail and have greater legal force. Otherwise, a particu-
lar body will resolve sports disputes based on internal 
regulations that initially treat athletes less favorably than 
sports organizations. 

The protection of athletes’ rights and legitimate inter-
ests should be the primary concern of sports arbitration 
courts and sporting organizations. Such entities should 
create environments in which athletes enjoy legal protec-
tion from any unreasonable restrictions and violations of 
their rights.

Endnotes
1. http://www.echr.coe.int/Documents/Convention_ENG.pdf.

2. http://www.un.org/en/universal-declaration-human-rights/.

3. http://www.tas-cas.org/en/arbitration/code-procedural-rules.
html.

4. http://www.tas-cas.org/en/arbitration/ad-hoc-division.html.

5. https://www.sportresolutions.co.uk/uploads/related-
documents/sport-resolutions-arbitration-rules-2008.pdf.

6. http://www.judiciary.go.ke/portal/assets/fi lemanager_uploads/
FINAL%20RULES%20OF%20THE%20SPORTS%20DISPUTES%20
TRIBUNAL.pdf.
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not a fl awless presidency. Perhaps the biggest failure of 
the Kennedy presidency was the Bay of Pigs—a botched 
invasion of Cuba to take out Fidel Castro’s revolutionar-
ies. Scandals emerged, posthumously, concerning affairs 
with interns, offi ce staff, and a mafi a don’s mistress.

Balancing the scale is Kennedy’s handling of the Cu-
ban Missile Crisis, which the world suffered for 13 days—
Russia armed Cuba with nuclear weapons, less than 100 
miles from southern Florida.

Air Force Chief of Staff Curtis LeMay advocated 
against Kennedy’s naval blockade of Cuba and for using 
nuclear weapons to attack missile sites in Cuba. In a tele-
vised speech to the nation on October 22, 1962, Kennedy 
warned: “It shall be the policy of this nation to regard any 
nuclear missile launched from Cuba against any nation in 
the Western Hemisphere as an attack of the United States, 
requiring a full retaliatory response upon the Soviet 
Union.”4

On October 28th, after back channel diplomacy 
tempered the crisis, Russia agreed to take its missiles out 
of Cuba; the U.S. ended the blockade, also called “quaran-
tine,” on November 20th; and removal of the U.S. Jupiter 
missiles from Turkey began a few months later.5 In his 
book Thirteen Days: A Memoir of the Cuban Missile Crisis, 
Robert F. “Bobby” Kennedy, the president’s Attorney 
General—and his brother—noted the psychological im-
pact in the president’s strategic discussions with his dip-
lomats, cabinet members, and military advisers. “What 
guided all his deliberations was an effort not to disgrace 
Khrushchev, not to humiliate the Soviet Union, not to 
have them feel they would have to escalate their response 
because their national security or national interests so 
committed them,”6 wrote Kennedy.

The Cuban Missile Crisis has been terrifi c fodder for 
Hollywood storytellers poring through declassifi ed fi les 
at the JFK library to recreate the conversations, argu-
ments, and moments that led to the resolution of the 
crisis. Two offerings focus on it exclusively: The Missiles of 
October and Thirteen Days.

The Missiles of October, a 1974 ABC television movie, 
stars William Devane as President Kennedy and Martin 
Sheen as Bobby Kennedy; the source material is the afore-
mentioned Thirteen Days. Sheen stars as President Ken-
nedy in the 1983 NBC miniseries Kennedy—he amplifi ed 
his presidential body of work with Aaron Sorkin’s White 
House tales:

address delivered with the steadiness of a glider and 
a moment of horror in a Dallas motorcade. Kennedy’s 
words of challenge, optimism, and vision on January 20, 
1961 emerged, before too long, as the gold standard of 
rhetoric; not just for presidents, but for speakers of every 
stripe, from PTA presidents, to high school debate teams, 
and C-level executives.

The John F. Kennedy Presidential Library and Mu-
seum (JFK Library) in Columbia Point, on a peninsula 
poking into the bay, houses the archives, papers, and 
memorabilia of the 35th President of the United States. 
Dedicated in 1979, the JFK library falls under the auspices 
of the Presidential Libraries Act of 1955 (PLA); signed by 
President Eisenhower on August 12, 1955, the PLA creates 
a framework for the federal government to obtain “land, 
buildings, and equipment on behalf of the United States, 
and maintain, operate, and protect them, as a Presidential 
archival depository, and as part of the national archives 
system.”1 The land, buildings, and equipment must be 
donated to the federal government “for the purposes of 
creating” a depository.2

“Bobby Kennedy, the president’s Attorney 
General—and his brother—noted the 
psychological impact in the president’s 
strategic discussions with his diplomats, 
cabinet members, and military advisers.”

The PLA also allows for agreements with entities—
including states, political subdivisions, foundations, or 
universities—to take on these responsibilities. Under 
this arrangement, the entities use their own property, but 
they are not required to transfer ownership to the federal 
government.3

Born on May 29, 1917, Kennedy was a World War 
II naval hero, Congressman, and Senator before being 
the youngest-ever elected president; at age 43, Kennedy 
defeated Vice President Richard Nixon to win the 1960 
presidential election. With his beautiful wife, Jackie, he 
projected energy, youth, and inspiration. It was, however, 
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The JFK library website has a day-by-day breakdown 
of the crisis, including the President’s schedule of meet-
ings, in addition to memoranda outlining the advisers’ 
positions, conversations with Soviet counterparts, and 
potential solutions and consequences.

Endnotes
1. Presidential Libraries Act of 1955, 44 U.S.C. §§ 2112, 2108.

2. Id.

3. Id.

4. President John F. Kennedy’s speech to the nation, October 22, 1962.

5. “The Cuban Missile Crisis, October 1962,” Offi ce of the Historian, 
Department of State, available at https://history.state.gov/
milestones/1961-1968/cuban-missile-crisis.

6. Robert F. Kennedy, Thirteen Days: A Memoir of the Cuban Missile 
Crisis (New York: W. W. Norton & Company, 1999, reprint of 1968 
version, published by McCall Corporation) 95.

7. Roger Ebert, “Thirteen Days,” (Jan. 12, 2001), available at http://www.rogerebert.com/reviews/thirteen-days-2001.
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Based on the 1997 book The Kennedy Tapes: Inside the 
White House During the Cuban Missile Crisis by Ernest 
May and Philip Zelikow, the 1999 fi lm Thirteen Days 
stars Bruce Greenwood as President Kennedy in what is 
arguably the fi nest presidential portrayal in look, sound, 
and manner. Steven Culp, who later played Republican 
Speaker of the House Jeff Hafl ey in a recurring role on The 
West Wing, plays Bobby Kennedy with similar aplomb. 
Kevin Costner plays Kenny O’Donnell, a Kennedy friend 
and adviser who has a fraternal bond, bordering on 
bloodline, with the Kennedy brothers.

Film critic Roger Ebert praised, “The movie’s taut, 
fl at style is appropriate for a story that is more about facts 
and speculation than about action. Kennedy and his ad-
visers study high-altitude photos and intelligence reports, 
and wonder if Khrushchev’s word can be trusted. Every-
thing depends on what they decide. The movie shows 
men in unknotted ties and shirt-sleeves, grasping coffee 
cups or whiskey glasses and trying to sound rational 
while they are at some level terrifi ed.”7
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