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Introduction 

In this era of mass incarceration we have left almost 100 million people in the U.S. 
disadvantaged by a criminal record. On two occasions the New York State Bar Association has 
documented the ways in which the criminal justice system has created barriers for those who 
pass through it, or as Michelle Alexander has suggested to us, ways in which our laws and 
practices have created the New Jim Crow. We suffer not only from mass incarceration but mass 
reentry. In 2006 The NYSBA Special Committee on Collateral Consequences of Criminal 
Proceedings issued its Report and Recommendations, "Re-Entry and Reintegration: The Road to 
Public Safety. " In 2015 the NYSBA Special Committee on Re-entry issued its report. Little has 
changed since the barriers to reintegration for people with criminal records was documented by 
these reports. 

Enormous challenges face the bar if we are to take up the challenge of fulfilling the 
promise to provide legal assistance to individuals who are marginalized by criminal convictions, 
whether they are coming home from the courthouse or from prison. During this short 
presentation I will highlight what I see as the challenges, how these challenges can be met, and 
what practice concerns need to be addressed. 

In Part One I will give an overview of some of the practice areas where the bar has 
underperformed. I will highlight several barriers and issues that present hurdles to reentry and 
reintegration for people with criminal records. I will make some suggestions as to possible 
solutions and reforms. I will address some of the lessons learned from New York's foray into 
conditional sealing of criminal convictions starting in 2009. 

In Part Two, because of time limitations, I will give an overview of New York's newest 
attempt at restoration of rights through the recently enacted sealing statute - CPL 160.59. I 
suggest that a full blown CLE should be presented across the state if the bar is to prepare itself to 
step up and truly provided people with criminal records access to this new sealing statute. 

I. An Overview of Some Underserved Areas of Representation 

The above referenced NYSBA reports document the barriers that people with criminal 
records face to employment, housing, education, voting and equality in general. If people do not 
have access to justice to help overcome these barriers their reintegration into society and the 
hope for the opportunity at a fulfilling life will be placed beyond their reach. Some of the issues 
that need to be address by the legal community are: 

1 I want to give special acknowledgement to Robert Newman and The Legal Aid Society for their substantial 
contribution to the analysis and narrative of New York's new sealing statute-CPL §160.59-from which I have 
liberally borrowed. 
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• Restoration of rights - sealing, certificates of rehabilitation, pardons and correcting errors 
in criminal records 

• Discrimination in employment, housing and education 

• SORA modifications 

• Enforcing "ban the box" legislation 

• Felony disenfranchisement 

The Reentry Clinic model provides us with an approach that is worth considering. These 
clinics have provided assistance to individuals in several of these practice areas. Unfortunately, 
such models are generally under-resourced and under-staffed. It is simply unacceptable and bad 
public policy to expect, as some have suggested, that access to justice can and should be met by 
pro bono efforts. 

There is much to be learned from New York first attempt at sealing of criminal 
conviction in the 2009 legislation for conditional sealing (CPL § 160.58). Among the problems 
were: 

• Judicial resistance 

• An unprepared and unknowledgeable defense bar 

• A cost-prohibitive process 

• An ill-conceived statutory procedure requiring litigation and judicial discretion instead 
of a self-executing administrative process 

Although there are many case examples, I have included just one in the materials that 
captures a number of the problems encountered with conditional sealing. See People v. Jihan 
~2017 NY Slip Op 04524. Standing as a testament to the abysmal failure of conditional 
sealing is that fact that since its inception in 2009 through 2015 there have been only 410 
conditional sealing orders granted statewide. Although DCJS was prepared for the flood of 
conditional sealing motions with this heralded reform expected to produce thousands of such 
sealing motions each year, what DCJS data shows is a mere trickle. I have included in the 
materials a DCJS chart that documents the number of conditional sealing orders granted per year 
by county. We can and must do better. People who are suffering marginalization as a result of 
their criminal history records deserve better. 

II. The New Sealing Statute - CPL § 160.59 

As part of the "Raise the Age" package, the Legislature has adopted, and the Governor 
has signed, new C.P.L. § 160.59, "Sealing of Certain Convictions." The legislation was signed 
by the Governor on April 10, 2017. Because there was a need for several corrective 
amendments, that corrective legislation (A08493) was signed on June 29, 2017. The legislation 
becomes effective 180 days for its initial signing. Since the effective date fall on a Saturday, and 
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the following Monday is Columbus Da, the first application can be filed on October 10, 2017, 
although the actual effective date is October 7, 2017. 

This new law will help people avoid negative civil consequences of old convictions. It 
will be especially useful in helping to prevent employment, housin and educational 
discrimination based on these old convictions. The relief afforded by the law is more robust than 
the relief afforded by a Certificate of Relief from Disabilities. The preconditions for obtaining 
sealing are less strict than under the existing Conditional Sealing law, CPL § 160.58, which 
requires completion of a rigorous drug treatment program prior to an application for sealing. 

ELIGIBILITY 

An application for sealing an "eligible offense" may be made by a defendant who has 
been convicted of one or two misdemeanors, or has been convicted of one felony, or has been 
convicted of one felony and one misdemeanor. (See list of"ineligible" offenses below.) A person 
with a more substantial criminal record may not utilize the new statute. 

The following offenses are not eligible for sealing: 
---sex offenses 
---"sexual performance by a child" offenses (P.L. Article 263) 
---any other offense that requires SORA registration 
---homicides 
---violent felony offenses 
---other class A felonies 
---felony conspiracies to commit an ineligible offense 
---felony attempts to commit an ineligible offense 

A conviction may only be sealed after ten years have passed since the date of sentence, 
or, ifthe defendant was sentenced to jail or prison, after ten years have passed since the date of 
release from incarceration. The ten-year period is tolled by any time during which the defendant 
was incarcerated. 

A person may not get a conviction sealed if he has been convicted of any crime 
subsequent to the conviction he seeks to get sealed. However, a prior conviction of a single 
"ineligible" offense does not bar sealing of a more recent "eligible" offense. 

THE APPLICATION PROCESS 

The application is to be made to the sentencing judge, but if the sentencing judge is no 
longer available, the application can be heard by any judge of the sentencing court. If there are 
two offenses of differing seriousness, the application is to be made to the court in which the most 
serious conviction occurred. If there are two offenses of equal classification, the application is to 
be made to the court in which the most recent conviction occurred. 

Although the statute contemplates two applications, the subsequent amendment of the 
statute made it clear that two separate offenses may be included in one application. 
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The application must contain a copy of the certificate(s) of disposition, or an explanation 
of why the certificate(s) are unavailable; a sworn statement of the defendant saying whether he 
or she has filed or intends to file an additional application for sealing; a copy of any additional 
application that has been filed; and most importantly, "a sworn statement of the reason or reasons 
why the court should, in its discretion, grant such sealing, along with any supporting 
documentation." 

The statute requires the Office of Court Administration is to promulgate application 
forms. OCA anticipates that those forms will be available on their website by October 1, 2017. 
The OCA form is not exclusive and the statute specifically directs that a defendant is not 
required to use the OCA form. The statute clearly sets forth the information that must be 
included in the application but counsel may find it helpful to either use the OCA form, or follow 
its format. There is no provision for appointment of counsel to assist the defendant. Once the bill 
takes effect, applications can be made to seal any conviction that is eligible for sealing, including 
convictions that pre-date the new law. 

The application must be served on the D.A. of each county in which any of the 
convictions in question occurred. The D.A. is given 45 days to respond to the application. 

THE COURT REVIEW 

Once the application is filed, the court is to obtain the defendant's criminal history, 
including "any sealed or suppressed records" and including any out-of-state or Federal criminal 
history. 

The application will be summarily denied if the defendant is a registered sex offender; 
has previously had the maximum number of allowable convictions sealed under the new 
provision or C.P.L. § 160.58; has a pending charge, has been convicted of"any crime" after the 
date of the most recent conviction for which sealing is sought, the requisite ten years has not 
elapsed, the defendant has failed to provide the court with the required sown statements of 
reasons the application should be granted, or the defendant has been convicted of two or more 
felonies or more than two crimes. 

If there is no basis for summary denial, and the D.A. does not oppose the application, it 
may be granted without a hearing. If the D.A. does oppose, there is to be a hearing at which the 
court may consider "any evidence offered by either party." The court is then to exercise its 
discretion based on factors including but not limited to: 

•any relevant factors; 

•the amount of time that has elapsed since the defendant's last conviction; 

•the circumstances and seriousness of the offense, including "whether the arrest charge [as 
opposed to the conviction charge] was not an eligible offense;" 

•the circumstances and seriousness of any other offenses for which the applicant stands 
convicted; 
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• the character of the defendant, including "any measures that the defendant has taken toward 
rehabilitation, such as participating in treatment programs, work or schooling, and participating 
in community service or other volunteer programs;" 

•statements made by the victim, if any; 

•the impact of sealing upon the defendant's record and his or her successful and productive 
reentry and reintegration into society; and 

•the impact of sealing on public safety and the public's confidence in and respect for the law. 

THE IMPACT OF SEALING 

When an application is granted, records on file "with the Division of Criminal Justice 
Services" (i.e .. fingerprints) or "any court" shall be sealed. This is the same scope of sealing as 
exists under C.P.L. § 160.58. Unlike C.P.L, §§ 160.50 and 160.55, there is no provision for 
sealing of Police or prosecution records. Sealed records shall be made available to the defendant 
or his or her designated agent; to courts, prosecutors and law enforcement agencies when acting 
within the scope of their duties; to prospective employers of police or peace officers; and to 
agencies conducting background checks on prospective gun buyers. Fingerprints and 
photographs are retained by DCJS and are not destroyed, as is the case in conditional sealing, 
and as is not the case with sealing under CPL§ 160.50. 

A conviction which is sealed pursuant to this section "is included within the definition of 
a conviction for the purposes of any criminal proceeding in which the fact of a prior conviction 
would enhance a penalty or is an element of the offense charged." Although there is no explicit 
provision making the sealing "conditional," subject to unsealing in the event of a future arrest, 
such a provision is unnecessary for law enforcement purposes, as courts and prosecutors are 
among the agencies entitled to see sealed records. 

It will be illegal for the prosecutor to require, as part of a plea bargain, that the defendant 
waive eligibility for sealing pursuant to this section. 

The Human Rights Law, Executive Law§ 296(16) (included in the materials), was 
amended as part of the bill, to require that convictions sealed under this provision be treated in 
the same way as records sealed under other provisions, in connection with "licensing, 
employment or providing of credit or insurance." It will thus be illegal in those contexts "to 
make any inquiry about" a sealed conviction, "whether in any form of application or otherwise," 
or to "act adversely" against the individual, based on a sealed conviction, and no person who 
receives a CPL §160.59 sealing may be required to divulge information pertaining to that arrest 
or criminal accusation. 

OTHER CONSIDERATIONS 

A client may seek out your assistance for sealing who qualifies for either conditional 
sealing or this new sealing or for both. In order to assist you in analyzing which to pursue, or 
which sealing statute to follow a comparison chart is included in the materials that compares the 
features of both CPL§ 160.58 and CPL§ 160.59. 
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STATE OP NEW YORK 
COUNTY OF ALBANY COUNTY COURT 

TiiB PEOPLE OF THE STATE OF NEW YORK. 

-against-

1IHAN- Defendant. 

APPEARANCES 

For the People 

HONORABLE~DAVIDSOARES 
Albany CoUlity District Attorney 
Albany County Judicial Center 
Albany, New York ,12207 

For the Defendant 

MARK.MISHLER, ESQ. 
150 Broadway 
Albany, New Y ()rk 12207 ,,,,. 

DECISION AND ORDER 
SCI#08-244 

;.:~3 ;:;;,; ,:i..RK JANll';,6pM1:5S 

HBRRICK, J. Defendant moves for a conditional order sealing her records, 

pursuant to Criminal Procedure Law, section 160.58. Defendant furth:er moves for a hearing to 

present evidence in support of her motion. 

The record reveais that on July 17, 2008, defendant entered a plea of guilty to 
. . 

Criminal Possession of a Controlled Substance in the Fifth Degree, in violation of Penal Law, 

section 220.06(5), a class E felony. 



-

2 

The defendant entered the Drug Treatment Court and on July 8, 2010, having 

successfully completed the program, she graduated from Drug Court. She was, thereafter, 

allowed to withdraw her prior felony plea arid enter a plea of guilty to the A misdemeanor, 

Criminal Possession of a Controlled Substance ·in the Seventh Degree. 

At no time during the foregoing was the conditional sealing of defendant's records 

~0!.~sed. 

The decision Whether to conditionally seal records and to conduct a hearing 

regarding same is discretionary with the Court. Oiminal Procedure Law. section 160.58. In the 

present matter, the Court declines to exercise its discretion and denies the motion for a 

conditional sealing order and further denies the motion for a hearing. 

sealing order. 

DATED: 

It is the matter for which defendant was convicted that he seeks ~present 

Based upon the foregoing, defendant's motion is, in all respects, denied. 

This memorandum shall constitute the dL~~l!:!l 

December \0 , 2015' 
Albany, New York 
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P.DAVID SoARBS 
ALBANTCOUNfY 
D181'RICT A'JTORNEY 

NEW YORXSTATI StJPRDIE COURT 
APPEu.ATE DIVISION- 'IlmU> DBPAR.TMBNT 

THE hoPLE OllTBE STATE OJ' NEW YORK, 

JJJIAN-

P. DAVID SOARES 

To lie Sdlllitt44: 

ALBANY CoUNTY DISTRJCT 
ATIORNEY 
ALBANY COUNTY JUDICIAL CENTBR 
6 LoOOB STR.BBT 
ALBANY, NBWYORK. 1'2207 
(518)487-5460 
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POJNTI 

TBEPEOPLJJOINW DlfENDANT'S REOUESIJOR CONPMONALWI.mq . 
After a care1Ul review of the record on appeal, the Pcoplo join tho dofi:adant•s request fur 

conditional sealing in the interests of justice. 

Bight years ago, the defendant was arrested on charges of Criminal Possession of a 

ControJled Substance in the 2nd and 3rd Degrees. .Recognizing that the defen<Jantts criminal 

behavior was due to her abuse of cocaine and heroin, she was allowed to enter Drug Court. She 

successfully completed dmg court in less than two years. The record reflects that since that time 

she bas taken accountability for her actions and tum.eel her life around. She bas refraiJled iom 

using drugs or alcohol. aided others to overcome their addiction as a sponsor through Narcotics . . 
Anonymous, ea.med her Bachelors degree tom SUNY Albany, held tbll-time employment at 

State agencies, and purchased a home. Jn all ~ sho has been a model citizen. 

Despite this, she still faces barriers in her life and career as a xesult of her conviction. 

Research suggests that ex-convicts have a 15-30% higher unemployment mto than non-convicts 

&lid tbat only 400.4 of employers are likely to hire an applieant with a criminal conviction (John 

ScbmiU & Kris Warner, Ctr. for Econ. & Policy .Research, Ex-offenders and the Labor Maitet 9 

(2010]). She has done all society has asked of her, yet her pmisbmmt continues. 

A District Attomeyta paramount duty "is to seek justice, not merely to convict" (Model 

Code of Prot'I Responsioility Canon 7 BC 7-13 [1982); see People v Dowdell. 88 AD2d 239, 43 

[1st Dept l982D. We believe strongly that this duty ~ends to advocating fur conditional 

sealing in this case, a result we believe accords with legisla1ive intent and statutory mandate. 

The defendant's request was compellin& was well-supported by the recant and was eminently 

JatSODable; it should bo pnted now. Justice requires no less. 
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CONCLUSION 

THE DEFENDANT'S CONVICl'ION SHOULD BE CONDmON.ALLY SEALID. 

Dated: February 17, 2017 
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State of New YorR 
Supreme Court, Appeffate Division 

Tliin:f Judicial Department 

Decided and Entered: June 8, 2017 

THE PEOPLE OF THE STATE OF 
NEW YORK, 

Respondent, 

523860 

v MEMORANDUM AND ORDER 

JIHAN QQ., 
Appellant. 

Calendar Date: May 4, 2017 

Before: Peters, P.J., McCarthy, Egan Jr., Devine and Mulvey, JJ. 

Law Office of Mark Mishler, PC, Albany (Mark S. Mishler of 
counsel), for appellant. 

P. David Soares, District Attorney, Albany, for respondent. 

Egan Jr., J. 

Appeal from an order of the County Court of Albany County 
(Herrick, J.), entered January 11, 2016, which denied defendant's 
motion for a conditional order pursuant to CPL 160.58 sealing her 
criminal record, without a hearing. 

In 2008, defendant pleaded guilty to attempted criminal 
possession of a controlled substance in the fifth degree, a class 
E felony, in satisfaction of accusatory instruments charging her 
with multiple drug-related crimes. Under the terms of the plea 
agreement, defendant agreed to participate in the Albany County 
Drug Treatment Court program and, if successful, would be 
permitted to withdraw her felony guilty plea and plead guilty to 
a misdemeanor. Defendant successfully completed the program and, 
in 2010, withdrew her original plea and entered a plea of guilty 
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to criminal possession of a controlled substance in the seventh 
degree, a class A misdemeanor. In 2015, defendant moved for a 
conditional order pursuant to CPL 160.58 sealing the record 
pertaining to her conviction. The People did not oppose the 
motion, but County Court denied it without conducting a hearing. 
Defendant now appeals. 1 

CPL 160.58, which was enacted as part of the Drug Law 
Reform Act of 2009 (L 2009, ch 56, part AAA, § 3), provides that 
criminal defendants who have been convicted of specified 
offenses, have successfully completed certain drug treatment 
programs and have served the sentences imposed for such offenses 
are eligible to have the record of their offenses conditionally 
sealed (see CPL 160.58 [1]; Peter Preiser, 2009 Practice 
Commentaries, McKinney's Cons Laws of NY, Book llA, CPL 160.58, 
2017 Supp Pamph at 177-178). The decision of whether to grant an 
application to conditionally seal a criminal record is within the 
discretion of the sentencing court (see Peter Preiser, 2009 
Practice Commentaries, McKinney's Cons Laws of NY, Book llA, CPL 
160.58, 2017 Supp Pamph at 178). Notably, CPL 160.58 (3) 
provides that, in making such determinations, "the court shall 
consider any relevant factors, including but not limited to: (i) 
the circumstances and seriousness of the offense or offenses that 
resulted in the conviction or convictions; (ii) the character of 
the defendant, including his or her completion of [a] judicially 
sanctioned treatment program ... ; (iii) the defendant's 
criminal history; and (iv) the impact of sealing the defendant's 
records upon his or her rehabilitation and his or her successful 
and productive reentry and reintegration into society, and on 
public safety" (emphasis added). 

In denying defendant's motion, County Court relied upon the 
absence of a provision in the plea agreement indicating that 
defendant's criminal record would be conditionally sealed. 
However, given that defendant's plea agreement was entered into 

We note that, inasmuch as a motion to conditionally seal 
a criminal record is a civil matter, this appeal is properly 
before us pursuant to CPLR 5701 (a) (2) (v) (see People v M.E., 
121 AD3d 157, 159 [2014]). 
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prior to the enactment of the statute, it could not have included 
a provision addressing the conditional sealing of her criminal 
record, and the absence of such a provision is not dispositive. 
Significantly, CPL 160.58 has been held to be applicable to 
convictions preceding its enactment (see People v M.E., 121 AD3d 
157, 160-161 [2014]). Therefore, County Court should have 
reviewed defendant's motion in light of the factors set forth in 
CPL 160.58 (3). 

That said, under the particular circumstances presented and 
given that the record in this matter is complete, we shall 
consider the motion applying the relevant statutory criteria, 
rather than remitting this matter to County Court for that 
purpose. The record establishes that defendant's misdemeanor 
conviction is her sole criminal offense, she has not been 
arrested since 2008, she has successfully completed the drug 
court program (thereby avoiding incarceration), she has obtained 
a college degree and maintained gainful employment and she 
continues to participate in Narcotics Anonymous. Further, 
although defendant has received a certificate of relief from 
civil disabilities, her criminal record is likely to be an 
impediment to both the furtherance of her career and her future 
employment prospects. In view of the foregoing, and given that 
the People now concur with the relief requested by defendant, her 
motion should be granted and the record of her criminal 
conviction conditionally sealed pursuant to CPL 160.58. 

Peters, P.J., McCarthy, Devine and Mulvey, JJ., concur. 
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ORDERED that the order is reversed, on the law, without 
costs, defendant's motion to conditionally seal the record of her 
criminal conviction granted, and matter remitted to the County 
Court of Albany County for compliance with CPL 160.58 (5). 

ENTER: 

}\oM.-1)~~ 
Robert D. Mayberger 
Clerk of the Court 



Appendix I: Conditional Seals Granted Statewide (2009-2015) 

Conditional Seals (CPL 160.58) Granted Statewide. by countr and Year Sealed 

2009 2010 2011 

ALBANY 0 1 
BRONX 0 0 
BROOM: 0 1 
CATIARAUGUS 0 0 
CHAUTAUQUA 0 0 
CLINTON 0 0 
CORTI.AND 0 0 
ERIE 0 0 
FULTON 0 0 
SENESEE 0 0 
JEFFERSON 0 4 
KINGS 1 0 

EWIS 0 0 
WIDISON 0 0 
t.OIROE 0 1 
N>SSAU 0 0 
NEW YORK 0 1 
l'.llAGARA 0 0 

ONEIDA 0 0 

ONONDAGA 0 1 
ONTMIO 0 0 
ORANGE 0 0 

OSWEGO 0 0 

PUTNAM 0 0 

QUEENS 0 0 

REN~R 4 4 

RICHt.OID 0 1 

ROCKL.NiD 0 0 

SARATOGA 0 9 

SCHENECTADY 1 4 

SCHOHARIE 0 0 

STEUBEN 1 0 

SUFFOLK 1 1 

SULLIVH4 0 0 

l'OLPKINS 0 1 

ULSTER 0 0 

INMREN 0 1 

WESTCHESTER 0 1 

.. -··- G 0 0 

Total 8 31 

lndudes cases sealed under CPL Miele 160.58 
Source: DCJS, CCH as of June 2016 
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Year Sealed 
2012 2013 2014 2015 

1· 0 0 1 
3 0 2 0 
0 1 0 0 

1 0 0 0 

0 0 0 1 

0 0 0 8 

0 0 0 0 

0 0 1 3 

3 2 0 1 

0 1 0 0 
1 1 1 2 

0 1 2 0 

1 0 0 0 

0 0 0 0 

9 3 2 1 

26 45 36 30 

8 6 5 1 

0 2 1 1 

1 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 1 

0 0 1 1 

0 0 1 0 

5 3 4 2 

13 10 12 7 

0 3 0 0 

3 0 4 5 

1 7 2 0 

3 2 5 2 

0 1 1 0 

0 0 0 0 

1 3 0 6 

0 0 1 1 

0 1 0 0 

0 0 1 1 

1 0 3 0 

0 0 1 1 

0 1 0 0 

81 93 86 76 

Total 
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142 

22 

7 
1 

1 

1 
1 

3 

1 

14 

57 

4 

12 

23 
17 

2 

1 

12 
2 

3 

3 
8 

3 

1 

410 



CJ'88le Blog Sign In 

M Law, Reform A Reality 
Understanding and Implementing Drug Law Reform in New York- Powered by the Center For Community Alternatives 

AbautCCA 

Ceatvfor 
~ 
~ 

'Jbe QllmfcrColnnluDll;y 
A1temallwl (CCAJ 
promolllS~ 
jmliceanda nJducecl 
idlalaon iDcarcaalloll 
tbroughlllhocaq,senices 
llldpublk:pollcy in punuit 
of dYil llld bumln rights. 
CCAls~tbelUIJ 
iraplementllion of tbe New 
York Drug Law lleforms 
through a grant lnllll tbe 
l'OUl'.ldlltlon to Promote 
OpenSocle17; 

'Ylcw1111e0Dllioceiwoflle 

r-,,JuM 14,1on 

Preparing for a Successful Conditional Sealing 
Motion 

Perhaps the most underutl1iled portion of the 2009 RocJiereller Dru& Law 
nfoml, CPL§ t6o.s8 a1lows b-dle eoadltional llelling of feloDy and misdemeanor 
olfeosa de6.aed ill Artielell 220 awl 221 of tbe Peml Law awl apedfied ofl'enles cleftned 
ill §.f10.91(s). lnadd.ltloD, a maximum <I three priormi.d-PLff 220 and 221 
comldiou may be sealed. Colldltlou1 Sealing proridea a llll!8lliugful aecond dunce for 
Individuals who bm proven COllllll!tm""t 10 their rehabilitatioll. The proeeu of 
Colldiliollal Sealing U11dertlm 1CCtioo maybe bdtiatedsua sponte by die court, or much 
-IUtely, by die defendant'• molioa. 

Before preparing a sealing motion, COllll5el should ftnt determine wbether die 
dt!ellcltut ii eligible for such relief. CPL g 16o.i;S llsta die tbJlowing three type& of 
programa that, llJIOll complelioo. Cill render a defendaat eligible for coaclitioolll. sealiag: 

(i) ajucliclal clMnloll pi:ogram under article 216 of the Crimillal 
Ptocedure Law; 

(ii) mae of the progn11111 heretof'ore kDown u drug tieatmeat 111.ternatlve to 
tm-;or 

(ill) anotherjuclicially aalldlolled drug treatmeat program of similar 
cluratloD. requiremellU and lflVel of ~on· u (I) alld (II). 

'l'be tint calegOr)' ii Mlf eicplanatory, and dt!elldanta ue clearly eligible lf they 
bavecompletcd1Judlclalm--ionprogr1J11underCPLartide§216. Withttgatd totbe 
--1 categoey, thollgh the Legi&laturedid DOt spedlblly deftne "procraml betelofore 
lcDowa u drug tieatll'lelltallernaliw to prison," um planala generallyundenlood .. 
meullrlgtraditioaal drug courll and Dlllrict Attorae7 ~ diftl'lloll programl, 
ecimmoolycalled DTAP programa. lilccU. Barry JCunlDs, N1'SM Oimlnal Law 
N~, Pall 2009, at 6; OllleeofCourtAdudalmatioll,Jllly7, 2009 Memoraadwn 
to All SUpreme Coult Jlllllecl and COllalyCourt Judgea Exerelalng Ctimiaa1 JuriacllelioD, 
at H· With tbe third categoey, lt ii dear that tbe Legislature iatended to expand the 
reach of conditional sealing beyond tradiliolllljudlclal dhenloe and drug coum. and ill 
so dolag. opcaed the door to iugue for Hallng case1 where dd'eodanll have completed 
treatment u a coart-ordercd condition of probation orwbet'e they have completed Shock 
IDcan:eratloa and the Willard Drug 'fnllltmellt Progrmn. Allot tbeH prognma eaa be 
judlcially ordmd, C011$1ltute llltemalfvel IOI kDgtby period of~ and 
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Criminal Procedure Law 

* § 160.59 Sealing of certain convictions. 
1. Definitions: As used in this section, the following terms shall 

have the following meanings: 
(a) "Eligible offense" shall mean any crime defined in the laws of 

this state other than a sex offense defined in article one hundred 
thirty of the penal law, an offense defined in article two hundred 
sixty-three of the penal law, a felony offense defined in article one 
hundred twenty-five of the penal law, a violent felony offense defined 
in section 70.02 of the penal law, a class A felony offense defined in 
the penal law, a felony offense defined in article one hundred five of 
the penal law where the underlying offense is not an eligible offense, 
an attempt to commit an offense that is not an eligible offense if the 
attempt is a felony, or an offense for which registration as a sex 
offender is required pursuant to article six-C of the correction law. 
For the purposes of this section, where the defendant is convicted of 
more than one eligible offense, committed as part of the same criminal 
transaction as defined in subdivision two of section 40.10 of this 
chapter, those offenses shall be considered one eligible offense. 

(b) "Sentencing judge" shall mean the judge who pronounced sentence 
upon the conviction under consideration, or if that judge is no longer 
sitting in a court in the jurisdiction in which the conviction was 
obtained, any other judge who is sitting in the criminal court where the 
judgment of conviction was entered. 

1-a. The chief administrator of the courts shall, pursuant to section 
10.40 of this chapter, prescribe a form application which may be used by 
a defendant to apply for sealing pursuant to this section. Such form 
application shall include all the essential elements required by this 
section to be included in an application for sealing. Nothing in this 
subdivision shall be read to require a defendant to use such form 
application to apply for sealing. 

2. (a) A defendant who has been convicted of up to two eligible 
offenses but not more than one felony offense may apply to the court in 
which he or she was convicted of the most serious offense to have such 
conviction or convictions sealed. If all offenses are offenses with the 
same classification, the application shall be made to the court in which 
the defendant was last convicted. 

(b) An application shall contain (i) a copy of a certificate of 
disposition or other similar documentation for any offense for which the 
defendant has been convicted, or an explanation of why such certificate 
or other documentation is not available; (ii) a sworn statement of the 
defendant as to whether he or she has filed, or then intends to file, 
any application for sealing of any other eligible offense; (iii) a copy 
of any other such application that has been filed; (iv) a sworn 
statement as to the conviction or convictions for which relief is being 
sought; and (v) a sworn statement of the reason or reasons why the court 
should, in its discretion, grant such sealing, along with any supporting 
documentation. 

(c) A copy of any application for such sealing shall be served upon 
the district attorney of the county in which the conviction, or, if more 
than one, the convictions, was or were obtained. The district attorney 
shall notify the court within forty-five days if he or she objects to 
the application for sealing. 

(d) When such application is filed with the court, it shall be 
assigned to the sentencing judge unless more than one application is 



filed in which case the application shall be assigned to the county 
court or the supreme court of the county in which the criminal court is 
located, who shall request and receive from the division of criminal 
justice services a fingerprint based criminal history record of the 
defendant, including any sealed or suppressed records. The division of 
criminal justice services also shall include a criminal history report, 
if any, from the federal bureau of investigation regarding any criminal 
history information that occurred in other jurisdictions. The division 
is hereby authorized to receive such information from the federal bureau 
of investigation for this purpose, and to make such information 
available to the court, which may make this information available to the 
district attorney and the defendant. 

3. The sentencing judge, or county or supreme court shall summarily 
deny the defendant's application when: 

(a) the defendant is required to register as a sex offender pursuant 
to article six-C of the correction law; or 

(b) the defendant has previously obtained sealing of the maximum 
number of convictions allowable under section 160.58 of the criminal 
procedure law; or 

(c) the defendant has previously obtained sealing of the maximum 
number of convictions allowable under subdivision four of this section; 
or 

(d) the time period specified in subdivision five of this section has 
not yet been satisfied; or 

(e) the defendant has an undisposed arrest or charge pending; or 
(f) the defendant was convicted of any crime after the date of the 

entry of judgement of the last conviction for which sealing is sought; 
or 

(g) the defendant has failed to provide the court with the required 
sworn statement of the reasons why the court should grant the relief 
requested; or 

(h) the defendant has been convicted of two or more felonies or more 
than two crimes. 

4. Provided that the application is not summarily denied for the 
reasons set forth in subdivision three of this section, a defendant who 
stands convicted of up to two eligible offenses, may obtain sealing of 
no more than two eligible offenses but not more than one felony offense. 

5. Any eligible offense may be sealed only after at least ten years 
have passed since the imposition of the sentence on the defendant's 
latest conviction or, if the defendant was sentenced to a period of 
incarceration, including a period of incarceration imposed in 
conjunction with a sentence of probation, the defendant's latest release 
from incarceration. In calculating the ten year period under this 
subdivision, any period of time the defendant spent incarcerated after 
the conviction for which the application for sealing is sought, shall be 
excluded and such ten year period shall be extended by a period or 
periods equal to the time served under such incarceration. 

6. Upon determining that the application is not subject to mandatory 
denial pursuant to subdivision three of this section and that the 
application is opposed by the district attorney, the sentencing judge or 
county or supreme court shall conduct a hearing on the application in 
order to consider any evidence offered by either party that would aid 
the sentencing judge in his or her decision whether to seal the records 
of the defendant's convictions. No hearing is required if the district 
attorney does not oppose the application. 

7. In considering any such application, the sentencing judge or county 
or supreme court shall consider any relevant factors, including but not 



limited to: 
(a) the amount of time that has elapsed since the defendant's last 

conviction; 
(b) the · circumstances and seriousness of the offense for which the 

defendant is seeking relief, including whether the arrest charge was not 
an eligible offense; 

(c) the circumstances and seriousness of any other offenses for which 
the defendant stands convicted; 

(d) the character of the defendant, including any measures that the 
defendant has taken toward rehabilitation, such as participating in 
treatment programs, work, or schooling, and participating in community 
service or other volunteer programs; 

(e) any statements made by the victim of the offense for which the 
defendant is seeking relief; 

(f) the impact of sealing the defendant's record upon his or her 
rehabilitation and upon his or her successful and productive reentry and 
reintegration into society; and 

(g) the impact of sealing the defendant's record on public safety and 
upon the public's confidence in and respect for the law. 

8. When a sentencing judge or county or supreme court orders sealing 
pursuant to this section, all official records and papers relating to 
the arrests, prosecutions, and convictions, including all duplicates and 
copies thereof, on file with the division of criminal justice services 
or any court shall be sealed and not made available to any person or 
public or private agency except as provided for in subdivision nine of 
this section; provided, however, the division shall retain any 
fingerprints, palmprints and photographs, or digital images of the same. 
The clerk of such court shall immediately notify the commissioner of the 
division of criminal justice services regarding the records that shall 
be sealed pursuant to this section. The clerk also shall notify any 
court in which the defendant has stated, pursuant to paragraph (b) of 
subdivision two of this section, that he or she has filed or intends to 
file an application for sealing of any other eligible offense. 

9. Records sealed pursuant to this section shall be made available to: 
(a) the defendant or the defendant's designated agent; 
(b) qualified agencies, as defined in subdivision nine of section 

eight hundred thirty-five of the executive law, and federal and state 
law enforcement agencies, when acting within the scope of their law 
enforcement duties; or 

(c) any state or local officer or agency with responsibility for the 
issuance of licenses to possess guns, when the person has made 
application for such a license; or 

(d) any prospective employer of a police officer or peace officer as 
those terms are defined in subdivisions thirty-three and thirty-four of 
section 1.20 of this chapter, in relation to an application for 
employment as a police officer or peace officer; provided, however, that 
every person who is an applicant for the position of police officer or 
peace officer shall be furnished with a copy of all records obtained 
under this paragraph and afforded an opportunity to make an explanation 
thereto; or 

(e) the criminal justice information services division of the federal 
bureau of investigation, for the purposes of responding to queries to 
the national instant criminal background check system regarding attempts 
to purchase or otherwise take possession of firearms, as defined in 18 
USC 921 (a) (3). 

10. A conviction which is sealed pursuant to this section is included 
within the definition of a conviction for the purposes of any criminal 



proceeding in which the fact of a prior conviction would enhance a 
penalty or is an element of the offense charged. 

11. No defendant shall be required or permitted to waive eligibility 
for sealing pursuant to this section as part of a plea of guilty, 
sentence or any agreement related to a conviction for an eligible 
offense and any such waiver shall be deemed void and wholly 
unenforceable. 

* NB Effective October 7, 2017 
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16. It shall be an unlawful discriminatory practice, 
unless specifically required or permitted by statute, 
for any person, agency, bureau, corporation or 
association, including the state and any political 
subdivision thereof, to make any inquiry about, whether 
in any form of application or otherwise, or to act 
upon adversely to the individual involved, any 
arrest or criminal accusation of such individual not 
then pending against that individual which was 
followed by a termination of that criminal action or 
proceeding in favor of such individual, as 
defined in subdivision two of section 160.50 of the 
criminal procedure law, or by a youthful offender 
adjudication, as defined in subdivision one of 
section 720.35 of the criminal procedure law, or by a 
conviction for a violation sealed pursuant to section 
160.55 of the criminal procedure law or by a conviction 
which is sealed pursuant to section 160.59 or 160.58 
of the criminal procedure law, in connection with the 
licensing, employment or providing of credit or 
insurance to such individual; provided, further, that 
no person shall be required to divulge information 
pertaining to any arrest or criminal accusation of such 
individual not then pending against that individual 
which was followed by a termination of that criminal 
action or proceeding in favor of such individual, as 
defined in subdivision two of section 160.50 of the 
criminal procedure law, or by a youthful offender 
adjudication, as defined in subdivision one of section 
720.35 of the criminal procedure law, or by a 
conviction for a violation sealed pursuant to 
section 160.55 of the criminal procedure law, or by a 
conviction which is sealed pursuant to section 
160.58 or 160.59 of the criminal procedure law. The 
provisions of this subdivision shall not apply to the 
licensing activities of governmental bodies in 
relation to the regulation of guns, firearms and 



other deadly weapons or in relation to an application 
for employment as a police officer or peace officer as 
those terms are defined in subdivisions thirty-three 
and thirty-four of section 1.20 of the criminal 
procedure law; provided further that the provisions of 
this subdivision shall not apply to an application for 
employment or membership in any law enforcement agency 
with respect to any arrest or criminal accusation which 
was followed by a youthful offender adjudication, as 
defined in subdivision one of section 720.35 of the 
criminal procedure law, or by a conviction for a 
violation sealed pursuant to section 160.55 of the 
criminal procedure law, or by a conviction which is 
sealed pursuant to section 160.58 or 160.59 of the 
criminal procedure law. 



1 

Comparison of Conditional Sealing and New Sealing Statute 

CPL§ 160.58 (Conditional Sealing) 

Eligible Offenses 
Drug convictions and Willard eligible offenses. 
One felony and up to 3 prior eligible drug 
misdemeanor convictions. 

Defendant Eligibility Criteria 
"Successfully completed judicial diversion, DTAP, 
or judicially sanctioned drug treatment program 
of similar duration, requirements and level of 
supervision. 
Sentence completed. 
No arrest or charged offense pending. 

Scope of Sealing 
Current conviction plus up to 3 prior eligible drug 
misdemeanors in one motion. 
Sealing is conditional and unsealed upon new 
arrest. 

Nature of Application 
Motion made by defendant or court on its own 
motion. 

CPL§ 160.59 (New Sealing Statute) 

Eligible Offenses 
Any crime, but with a long list of exceptions: 
• Sex offenses • Homicides 
• Art. 263 offenses • Violent felony 
• Class A felony 
• Conspiracy and attempt of offenses above 
• SORA registerable offenses 

Limited to two offenses, only one of which can be 
a felony. 

Conviction of more than one eligible offense 
committed as part of the same transaction as 
defined in Penal Law§ 40.10 (2) shall be 
considered one eligible offense. 

Defendant Eligibility Criteria 
Not eligible if convicted of two felonies or more 
than two crimes. 
No arrest or charged offense pending. 
Only after 10 years have passed since latest 
conviction. 
10 years measured from date of latest release 
from incarceration. 
Any time incarcerated after conviction for which 
sealing is sought extends the 10 years. 

Scope of Sealing 
Maximum two offenses and only one felony. 
Separate application for each offense may be 
required. 
Sealing is not conditional and remains sealed 
upon new arrest. 

Nature of Application 
Chief administrator shall prescribe a form 

application, but defendant not required to use 
such form to apply for sealing. 
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To What Court To What Court 
Motion made to court that sentenced the Application to sentencing judge. If two 
defendant to judicially sanctioned drug applications filed the applications shall be 
treatment. assigned to the county or supreme court of the 

county in which the criminal court is located. Can 
use one application for two separate convictions. 

DA's Response DA's Response 
Statute requires court to give notice to DA, but Application must be served on the DA. DA has 45 
best practice would seem to warrant service of days to notify the court of objections to 
defendant's motion on DA. The DA shall have application for sealing. 
reasonable opportunity to respond, which shall 
be not less than 30 days. 

Hearing Hearing 
The court may conduct a hearing if requested by If application is not summarily denied based upon 

the defendant or the DA. the statutory criteria, and the application is 
opposed by the DA, the judge is required to hold 
a hearing. No hearing is required if the DA does 
not oppose the application. 

Standard for Granting Standard for Granting 
Factors that must be considered by the court in Factors that must be considered by the court in 

making its determination whether to considering a sealing application: 
conditionally seal the defendant's records: •any relevant factors 

• any relevant factors •the amount of time that has elapsed since the 

• the circumstances and seriousness of the defendant's conviction 

offense or offenses that resulted in the • the circumstances and seriousness of the 

conviction or convictions offense for which the defendant is seeking relief, 

• the character of the defendant, including his or including whether the arrest charge was an 

her completion of the judicially sanctioned eligible offense 

treatment program • the circumstances and seriousness of any other 

• the defendant's criminal history offenses for which the applicant stands convicted 

•the impact of sealing the defendant's records • the character of the defendant, including any 

upon his or her rehabilitation and his or her measures that defendant has taken toward 

successful and productive reentry and rehabilitation, such as treatment programs, work, 

reintegration into society, and on public safety or schooling, and participating in community 
service or other volunteer programs 
• any statements by victim of the offense for 
which defendant is seeking relief 
• impact of sealing on rehabilitation and 
successful and productive reentry and 
reintegration into society 

• impact of sealing on public safety, public's 
confidence in and respect for the law 



Sealed Records Available to: 
• the defendant or the defendant's designated 
agent 

• qualified agencies 
•any state or local officer or agency with the 
responsibility for the issuance of licenses to 
possess guns, when the person has made 
application for such a license 
• any prospective employer in relation to an 
application for employment as a police officer or 
peace officer 

Sealing and Subsequent New Arrest 
Any subsequent arrest or formal charge for a 
misdemeanor or felony shall cause the 
conditionally sealed record to be unsealed. 

Waiver of Sealing 
There is no statutory prohibition against the 
defendant waiving conditional sealing as part of 
the plea agreement. 

Effect of Recent Conviction 
A conviction for any offense after the last 
conviction for which sealing is sought does not 
statutorily make the applicant ineligible for 
conditional sealing. 

Prepared by: 

Alan Rosenthal 
Law Office of Alan Rosenthal 
White Memorial Building, Suite 204 

100 East Washington Street 

Syracuse, New York 13202 
(315) 559-2240 
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Sealed Records Available to: 
• the defendant or the defendant's designated 
agent 

• qualified agencies 

• any state or local officer or agency with the 
responsibility for the issuance of licenses to 
possess guns, when the person has made 
application for such a license 
• any prospective employer in relation to an 
application for employment as a police officer or 
peace officer 
• the criminal justice information services of the 
FBI, for purposes of responding to queries to the 
national instant criminal background check 
system regarding attempts to purchase or 
possess firearms as defined in 18 USC 921 (a) (3) 

Sealing and Subsequent New Arrest 
The record sealing is not conditional and is 
therefore not unsealed if arrested, however, the 
conviction may be considered for the purpose of 
any criminal proceeding in which the fact of a 
prior conviction would enhance the penalty or is 
an element of the offense charged. 

Waiver of Sealing 
The statute prohibits the defendant from waiving 
eligibility for sealing as part of a plea agreement 
and such waiver is void and (un)enforceable. 

Effect of Recent Conviction 
The applicant is statutorily ineligible for sealing if 
convicted of any crime after the last conviction 
for which sealing is sought. (CPL§ 160.59 (3)(f). 

(8/9/17) 




