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Remarks from the Chair

I am pleased to report that EASL continues to expand
its offerings and scope, thanks to 19 increasingly active
committees and the exemplary efforts of our Executive
Committee members and committee co-chairs. This fall,
we reached across the pond, inviting Neil Adleman of
Harbottle & Lewis LLP (London) to compare and contrast
the legal and business issues for West End and Broadway
productions, titled London’s West End and Broadway—
Worlds Apart (Or Not). Thanks to our Theatre and Per-
forming Arts Committee Co-Chair Jason Baruch, the pro-
gram, held at the Mary Rogers Room at the Dramatist’s
Guild, was innovative, informative, and well-attended.
EASL also partnered with the Food, Drug and Cosmetic
Law Section to produce a variety panel program with
three components: Inside Auction Houses—Legal Issues
(created by our Fine Arts Committee), Law and Business of
Food Trucks, and Celebrity Endorsements—Legal Consider-
ations. Registrants had the option of attending one, two,
or all three panels. With this inventive success, we will
continue to be creative in our program planning and part-
nering with other Sections to diversify our offerings.

Rounding out our fall events, we concluded with
our annual Music Business Law Conference at New York
Law School. EASL has been offering this program for a
number of years, and each year our attendance numbers
grow thanks to the tireless efforts of our core committee
members: Marc Jacobson, Steve Rodner, Joyce Dollinger,
Andy Seiden, Paul LiCalsi, Chris Hull, Rosemarie Tully,
and yours truly. This year a panel on Licensing Music for
Broadway made its debut to a welcoming audience, and

edgy topics, such as
Global Database issues
and Music Publish-

ing and Digital Media,
served to foster an op-
portunity for animated
dialogue and debate
among attendees.

On January 23,
2018, our Annual
Meeting programming
will focus on legal
aspects of how, when
and where audio and visual entertainment content and
related services are provided, through a panel entitled
Audio-Visual Distribution in the 21st Century. We will also
be partnering with the Intellectual Property (IP) Law
Section for our post-program reception later that day. The
Annual Meeting with provide a variety of opportunities
to connect with your EASL colleagues and make new
acquaintances with our IP colleagues.

Please consider this a heartfelt invitation to our mem-
bers to continue to join us and participate further in our
ongoing efforts to bring all things related to law and en-
tertainment, arts and sports into your professional lives,
and for those who are interested and curious, to become
members!!!

All the Best,
Diane Krausz

Editor's Note

The Trump administration changes
rules and regulations at a rapid pace. We
at the EASL Journal are doing everything
that we can to keep you abreast of how
these changes affect the entertainment,
arts and sports law worlds. For more
regular updates between Journals, please
visit the EASL Blog, available at http://
nysbar.com/blogs/EASL/.

I'look forward to hearing comments
and to receiving submissions from you.
Enjoy reading!

Elissa D. Hecker practices in the fields of copyright,
trademark and business law. Her clients encompass a

The next EASL Journal deadline
is Friday, December 29, 2017

large spectrum of the entertainment and
corporate worlds. In addition to her pri-
vate practice, Elissa is also a Past Chair of
the EASL Section, Co-Chair and creator
of EASL’s Pro Bono Committee, Editor of
the EASL Blog, Editor of Entertainment
Litigation, Counseling Content Provid-
ers in the Digital Age, and In the Arena,

a member of the Board of Editors for the
NYSBA Bar Journal, Chair of the Board

of Directors for Dance/NYC, a Trustee
and member of the Copyright Society of
the U.S.A (CSUSA), former Co-Chair of
CSUSA'’s National Chapter Coordinators,
and Associate Editor and member of the
Board of Editors for the Journal of the CSUSA. Elissa is
a repeat Super Lawyer, Top 25 Westchester Lawyers, and
recipient of the CSUSA’s inaugural Excellent Service
Award. She can be reached at (914) 478-0457, via email at
eheckeresq@eheckeresq.com or through her website at
www.eheckeresq.com.
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Pro Bono Update

By Elissa D. Hecker, Carol Steinberg, Kathy Kim and Irina Tarsis
Pro Bono Steering Committee

Clinics Speakers Bureau

Our next Clinic will take place on Sunday, Feb- Do THE Carol Steinberg coordinates Speakers Bureau
ruary 25th in conjunction with the IP Section, programs and events.

at Dance/NYC’s Annual Symposium, held at PU BLIc

° Carol Steinberg, elizabethcjs@gmail.com

the Gibney Dance Center. Stay tuned for more D Isteinb
information. or www.carolsteinbergesq.com

3 33 4 S 3 3 3 4 S 3 3 e 3 3 3 4 e o 3 4 o e 4 o e 4 o e 4 A e A AN SO V o L U NT EOE g . .
FOR PRO BON Litigations

Clinics Irina Tarsis coordinates pro bono litigations.

Elissa D. Hecker and Kathy Kim coordinate legal clin- e Irina Tarsis, tarsis@gmail.com

ics with various organizations. . .
We look forward to working with all of you, and to mak-

* Elissa D. Hecker, eheckeresq@eheckeresq.com ing pro bono resources available to every EASL member.

¢ Kathy Kim, KathyK@productions101.com

WHAT’S HAPPENING AT EASL?

Entertainment, Arts and Sports Law Section Blog

The Blog provides a Forum and News Source on Issues of Interest. The Blog acts as a new informational resource on
topics of interest, including the latest Section programs and initiatives, as well as provides a forum for debate and dis-
cussion to anyone in the world with access to the Internet. It is available through the New York State Bar Association
website at http:/ /nysbar.com/blogs/EASL

To submit a Blog entry, email Elissa D. Hecker at eheckeresq@eheckeresq.com

Y T

EASL Member Community

What Are Member Communities?

The member communities are private, online professional networks, built on the concept of listserves that offer en-
hanced features such as collaboration tools and document libraries. They offer you a variety of tools to help you con-
nect, network and work collaboratively with fellow NYSBA members.

To participate, each member has a profile based on their basic membership information. You can enhance your profile
by adding your photo, professional affiliations, volunteer activities and other accomplishments. You have the option to
pull information from your LinkedIn profile, or even link to your personal blog or other social media feeds.

How Can I Use It?
Seamlessly integrated with nysba.org, no additional login or password is needed to enter a community. You just need to
be a NYSBA member.

Just like a listserv, members of a specific community can share information with one another using email. Documents
are emailed among members using links as opposed to email attachments, as attachments can be problematic with
spam filters or limits on file size. Members can receive community emails as the messages are posted, or in digest form.
These resource libraries have no space limitations, accept all file types, and can be organized using folders. Any mem-
ber of a community can contribute to the library.

If you are a member of a NYSBA Section, Committee or Task Force, and working to develop a report, white paper, poli-
cy change or recommendation, an online community is the perfect forum for you and your colleagues. You have a dedi-
cated space designed to facilitate an efficient and collaborative work effort, find us at www.nysba.org/easlcommunity.
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Pro Bono
Opportunities Guide

www.nysba.org/probono

Want to volunteer?
This easy-to-use guide will help you find the right
volunteer pro bono opportunity. You can search by
county, subject area, and population served.

NYSBA Questions about

DO THE pro bono service? A
PUBLIC wwwnysba.org/probono I l I I I
GOOD (518) 487-5641 =T

probono@nysba.org
FOR PRO BONO




The New York State Bar Association
Entertainment, Arts and Sports Law Section

Law Student Initiative
Writing Contest

The Entertainment, Arts and Sports Law (EASL) Section of the New York State Bar Association offers
an initiative giving law students a chance to publish articles both in the EASL Journal as well as on the
EASL Web site. The Initiative is designed to bridge the gap between students and the entertainment, arts
and sports law communities and shed light on students” diverse perspectives in areas of practice of mutual
interest to students and Section member practitioners.

Law school students who are interested in entertainment, art and/or sports law and who are members
of the EASL Section are invited to submit articles. This Initiative is unique, as it grants students the
opportunity to be published and gain exposure in these highly competitive areas of practice. The EASL
Journal is among the profession’s foremost law journals. Both it and the Web site have wide national
distribution.

Requirements

e Eligibility: Open to all full-time and part-time J.D. candidates who are EASL Section members. A law
student wishing to submit an article to be considered for publication in the EASL Journal must first
obtain a commitment from a practicing attorney (admitted five years or more, and preferably an EASL
member) familiar with the topic to sponsor, supervise, or co-author the article. The role of sponsor,
supervisor, or co-author shall be determined between the law student and practicing attorney, and
must be acknowledged in the author’s notes for the article. In the event the law student is unable to
obtain such a commitment, he or she may reach out to Elissa D. Hecker, who will consider circulating
the opportunity to the members of the EASL Executive Committee.

Form: Include complete contact information, name, mailing address, law school, phone number
and email address. There is no length requirement. Any notes must be in Bluebook endnote form. An
author’s blurb must also be included.

Deadline: Submissions must be received by Friday, December 29, 2017.

Submissions: Articles must be submitted via a Word email attachment to eheckeresq@eheckeresq.
com.

Topics
Each student may write on the subject matter of his/her choice, so long as it is unique to the
entertainment, art and sports law fields.

Judging
Submissions will be judged on the basis of quality of writing, originality and thoroughness.
Winning submissions will be published in the EASL Journal. All winners will receive complimentary

memberships to the EASL Section for the following year. In addition, the winning entrants will be featured
in the EASL Journal and on our Web site.
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Law students, take note of this publishing and
scholarship opportunity: The Entertainment, Arts &
Sports Law Section of the New York State Bar Associa-
tion (EASL), in partnership with BMI, the world’s largest
music performing rights organization, has established
the Phil Cowan Memorial/BMI Scholarship! Created in
memory of Cowan, an esteemed entertainment lawyer
and a former Chair of EASL, the Phil Cowan Memorial/
BMI Scholarship fund offers up to two awards of $2,500
each on an annual basis in Phil Cowan’s memory to a law
student who is committed to a practice concentrating in
one or more areas of entertainment, art or sports law.

The Phil Cowan Memorial/BMI Scholarship has been
in effect since 2005. It is awarded each year at EASL’s An-
nual Meeting in January in New York City.

The Competition

Each Scholarship candidate must write an original
paper on any legal issue of current interest in the area of
entertainment, art or sports law.

The paper should be twelve to fifteen pages in length
(including Bluebook form footnotes), double-spaced and
submitted in Microsoft Word format. PAPERS LONGER
THAN 15 PAGES TOTAL WILL NOT BE CONSIDERED.
The cover page (1ot part of the page count) should
contain the title of the paper, the student’s name, school,
class year, telephone number and email address. The first
page of the actual paper should contain only the title at
the top, immediately followed by the body of text. The
name of the author or any other identifying information
must not appear anywhere other than on the cover page.
All papers should be submitted to designated faculty
members of each respective law school. Each designated
faculty member shall forward all submissions to his/her
Scholarship Committee Liaison. The Liaison, in turn, shall
forward all papers received by him/her to the three (3)

Phil Cowan Memorial/BMI Scholarship
Writing Competition

Committee Co-Chairs for distribution. The Committee

will read the papers submitted and will select the Scholar-
ship recipient(s).

Eligibility

The Competition is open to all students—both |.D.
candidates and L.L.M. candidates—attending eligible law
schools. “Eligible” law schools mean all accredited law
schools within New York State, along with Rutgers
University Law School and Seton Hall Law School in
New Jersey, and up to ten other accredited law schools
throughout the country to be selected, at the Committee’s
discretion, on a rotating basis.

Free Membership to EASL

All students submitting a paper for consider-
ation, who are NYSBA members, will immediately and
automatically be offered a free membership in EASL (with
all the benefits of an EASL member) for a one-year period,
commencing January 1st of the year following submission
of the paper.

Yearly Deadlines

December 12th: Law School Faculty liaison submits
all papers she/he receives to the EASL/BMI Scholarship
Committee.

January 15th: EASL/BMI Scholarship Committee will
determine the winner(s).

The winner(s) will be announced, and the Scholarship(s)
awarded at EASL’s January Annual Meeting.

Submission

All papers should be submitted via email to Beth
Gould at bgould@nysba.org no later than December 12th.
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Prerogatives of EASL/BMI’s Scholarship
Committee

The Scholarship Committee is composed of the cur-
rent Chair of EASL and, on a rotating basis, former EASL
Chairs who are still active in the Section, Section District
Representatives, and any other interested member of the
EASL Executive Committee. Each winning paper will be
published in the EASL Journal and will be made available to
EASL members on the EASL website. BMI reserves the right
to post each winning paper on the BMI website, and to
distribute copies of each winning paper in all media. The
Scholarship Committee is willing to waive the right of first
publication so that students may simultaneously submit
their papers to law journals or other school publications.
In addition, papers previously submitted and published in
law journals or other school publications are also eligible for
submission to The Scholarship Committee. The Scholar-
ship Committee reserves the right to submit all papers it
receives to the EASL Journal for publication and the EASL
Web site. The Scholarship Committee also reserves the
right to award only one Scholarship or no Scholarship if it
determines, in any given year that, respectively, only one
paper, or no paper. is sufficiently meritorious. All rights of
dissemination of the papers by each of EASL and BMI are
non-exclusive.

Payment of Monies

Payment of Scholarship funds will be made by
EASL/BMI directly to the law school of the winner, to be
credited against the winner’s account.

Follow NYSBA

and the EASL Section

on Twitter

About BMI

BMI is an American performing rights organiza-
tion that represents approximately 700,000 songwriters,
composers, and music publishers in all genres of music.
The non-profit making company, founded in 1940 col-
lects license fees on behalf of those American creators it
represents, as well as thousands of creators from around
the world who chose BMI for representation in the United
States. The license fees BMI collects for the “public per-
formances” of its repertoire of approximately 10.5 million
compositions are then distributed as royalties to
BMI-member writers, composers and copyright holders.

About the New York State Bar Association/EASL

The 72,000-member New York State Bar Association
is the official statewide organization of lawyers in New
York and the largest voluntary state bar association in the
nation. Founded in 1876, NYSBA programs and activities
have continuously served the public and improved the
justice system for more than 125 years.

The more than 1,500 members of the Entertainment,
Arts and Sports Law Section of the NYSBA represent var-
ied interests, including headline stories, matters debated
in Congress, and issues ruled upon by the courts today:.
The EASL Section provides substantive case law, forums
for discussion, debate and information-sharing, pro bono
opportunities, and access to unique resources including
its popular publication, the EASL Journal.

Visit

www.twitter.com/nysba

and

www.twitter.com/
nysbaEASL

and click the link to follow us and stay
up-to-date on the latest news
from the Association and the
Entertainment, Arts and Sports Law Section
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NYSBA Guidelines for Obtaining MCLE Credit for Writing

Under New York’s Mandatory CLE Rule, MCLE
credits may be earned for legal research-based writing,
directed to an attorney audience. This might take the
form of an article for a periodical, or work on a book. The
applicable portion of the MCLE Rule, at Part 1500.22(h),
states:

Credit may be earned for legal research-based
writing upon application to the CLE Board,
provided the activity (i) produced material
published or to be published in the form of
an article, chapter or book written, in whole
or in substantial part, by the applicant, and
(ii) contributed substantially to the continu-
ing legal education of the applicant and other
attorneys. Authorship of articles for general
circulation, newspapers or magazines directed
to a non-lawyer audience does not qualify
for CLE credit. Allocation of credit of jointly
authored publications should be divided
between or among the joint authors to reflect
the proportional effort devoted to the research
and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the
rule. At section 3.c.9 of those regulations and guidelines,
one finds the specific criteria and procedure for earning
credits for writing. In brief, they are as follows:

¢ The writing must be such that it contributes sub-
stantially to the continuing legal education of the
author and other attorneys;

e it must be published or accepted for publication;

¢ it must have been written in whole or in substantial
part by the applicant;

one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

a maximum of 12 credit hours may be earned for
writing in any one reporting cycle;

articles written for general circulation, newspapers
and magazines directed at nonlawyer audiences do
not qualify for credit;

only writings published or accepted for publication
after January 1, 1998 can be used to earn credits;

credit (a maximum of 12) can be earned for updates
and revisions of materials previously granted credit
within any one reporting cycle;

no credit can be earned for editing such writings;

allocation of credit for jointly authored publica-
tions shall be divided between or among the joint
authors to reflect the proportional effort devoted to
the research or writing of the publication;

only attorneys admitted more than 24 months may
earn credits for writing.

In order to receive credit, the applicant must send
a copy of the writing to the New York State Continu-
ing Legal Education Board, 25 Beaver Street, 8th Floor,
New York, NY 10004. A completed application should
be sent with the materials (the application form can be
downloaded from the Unified Court System’s Web site,
at this address: www.courts.state.ny.us/mcle.htm (click
on“Publication Credit Application” near the bottom of
the page)). After review of the application and materials,
the Board will notify the applicant by first-class mail of its
decision and the number of credits earned.

NEW YORK STATE BAR ASSOCIATION

Looking for past issues?

Entertainment, Arts and Sports Law Journal

.nysbha.org/EASLJou
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NEW YORK STATE BAR ASSOCIATION

In The Arena:
A Sports Law Handbook

Co-sponsored by the New York State Bar Association and
the Entertainment, Arts and Sports Law Section

As the world of professional athletics has become more competitive
and the issues more complex, so has the need for more reliable
representation in the field of sports law. Written by dozens of sports
law attorneys and medical professionals, In the Arena: A Sports Law
Handbook is a reflection of the multiple issues that face athletes and
the attorneys who represent them. Included in this book are chapters =
on representing professional athletes, NCAA enforcement, advertising, B
sponsorship, intellectual property rights, doping, concussion-related -
issues, Title IX and dozens of useful appendices.

Section
Members get

Table of Contents

Intellectual Property Rights and Endorsement Agreements 20%
How Trademark Protection Intersects with the Athlete’s Right of Publicity discount*

_ S _ with coupon code
Collective Bargaining in the Big Three PUB8859N

Agency Law EDITORS

Sports, Torts and Criminal Law Elissa D. Hecker, Esq.
Role of Advertising and Sponsorship in the Business of Sports David Krell, Esq.

Doping in Sport: A Historical and Current Perspective PRODUCT INFO AND
Athlete Concussion-Related Issues PRICES
Concussions—From a Neuropsychological and Medical Perspective §g1i(l)3239 pages | softbound

In-Arena Giveaways: Sweepstakes Law Basics and Compliance Issues

Navigating the NCAA Enforcement Process Non-Members $80
Title IX NYSBA Members $65
itle

Mascots: Handle With Care Order multiple titles to take advantage
of our low flat rate shipping charge of

$5.95 per order, regardless of the number
of items shipped. $5.95 shipping and
handling offer applies to orders shipped

An Introduction to European Union Sports Law

Dental and Orofacial Safety within the continental U.S. Shipping
and ‘handling ch‘arges for ordgrs shipped
G et th e I nfo rmat i on Edg e gﬁtzléjsii:]haii;znat:wn;ggacje%ibv;lcllukr)?okglséd
i
1.800.582.2452  www.nysba.org/pubs 111h]
Mention Code: PUB8859N *Discount valid through February 8, 2018 NYSBA
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EASL TEeLEVISION AND RADIO COMMITTEE

Television and Radio Law in the 21st Century,
at the Legal Age of Maturity in New York State

By Barry Skidelsky

As 2017 ends and 2018 begins, electronic revenue derived from the sale of commercial

media continues to evolve, presenting new spots placed inside and interrupting linear
challenges and opportunities. The tempo of audio-visual or audio programming, has been
technological, economic and legal changes is supplemented, if not supplanted, by newer
accelerando, as the law and everyone from cre- business models. These mix product place-

ators to consumers still struggle to adapt. This ment, native, behavioral and targeted advertis-
article provides an overview and update about ing, subscriptions, social media, data mining,

a few key issues and developments, as well various video-on-demand (VOD) offerings and
as some hopefully helpful context concerning more—all marketed to an engaged user base
21st century television and radio. able to access more content and services nearly

anytime, anywhere, and on any device. Long

Traditional media companies of every size have .
P y gone are scenes like the one below.

become multi-platform digital services, not only distrib-

uting information and entertainment content, but also In short, the worlds of entertainment, media, telecom-
providing e-commerce and other blossoming innovative munications, and technology have collided (not merely
services. They are facing intensifying and unprecedented converged) as part of a 21st century big bang, creating
competition across the globe from other incumbents and uncertainty as to who can offer the biggest bang to win
new entrants, who merge and make other strategic alli- consumers’ ears, eyes, minds and money. Adding to this
ances unimaginable to many just two decades ago. uncertainty are federal and state legislatures, administra-

tive agencies and courts, each struggling to keep up with

(if not get ahead of) these disruptive changes in the in-

creasingly overlapping worlds or fields mentioned above.
i .

-

The traditional television and radio business model,
which until relatively recently was based on advertising

¥

-,

:
3
N
£
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Entertainment Law

One major issue in the forefront of entertainment
law is copyright licensing, particularly applicable to
over-the-air (OTA) transmissions by radio and television
stations, as well as to broadcast stations, cable systems,
satellite operators and others who digitally distribute
music (among other copyrightable content) online or to
mobile devices such as smartphones and tablets. Unlike
their counterparts in other countries, traditional terrestrial
radio and television broadcasters in the United States
have long been exempt from having to pay copyright
royalties for OTA public performances of sound record-
ings. However, these broadcasters must obtain copyright
licenses and pay royalties for OTA public performances
of the musical compositions (as distinguished from the
sound recordings).

Typically, this is done through blanket licenses for
music radio stations and per-program licenses for televi-
sion and talk radio stations issued by three established
performance rights organizations (PROs), ASCAP, BMI
and SESAC, and by a nascent fourth PRO called Global
Music Rights (GMR).!

ASCAP and BMI are subject to decades-old antitrust
consent decrees made with the Department of Justice
(DOJ), which not only restrict the rates and other terms
of copyright licenses offered by these two PROs, but also
provide for enforcement or dispute resolution in the “rate
courts” located at the U.S. District Court for the Southern
District of New York.2

Following much more recent antitrust litigation
commenced against SESAC by the Radio Music Licens-
ing Committee (RMLC), a national trade organization
representing most U.S. commercial radio stations, an
agreement was made in 2015 that called for resolution of
the parties’ radio music licensing dispute by arbitration
rather than by the court. In late July 2017, a resolution
was announced where licensing rates were lowered over-
all but both sides claimed victory.?

However, as of this writing, GMR and the RMLC are
embroiled in bi-coastal antitrust litigation, where each is
essentially accusing the other of anti-competitive con-
duct. First, the RMLC filed its complaint against GMR
in Philadelphia at the U.S. District Court for the Eastern
District of Pennsylvania.* That prompted a so-called
“knee-jerk” complaint by GMR against the RMLC in Los
Angeles at the U.S. District Court for Central California,’
which without doubt was at least in part motivated by
GMR’s inability to make a deal with the commercial radio
industry association.

The parties’ respective motions to dismiss and/or
consolidate were denied, and the court in Los Angeles
agreed to a stay while the war waged on in Philadelphia.
In addition, a temporary license agreement between the
RMLC and GMR was put into effect.®

Meanwhile, the Television Music Licensing Commit-
tee (TVMLC), a national trade organization representing
most U.S. commercial television stations, was (as of this
writing) negotiating with ASCAP for a copyright license
effective retroactively to January 1, 2017 (although an in-
terim agreement was also put into effect). That matter will
hopefully be resolved without more court intervention.

Further, with regard to the ASCAP and BMI con-
sent decrees, in May 2017 the TVMLC filed an amicus
brief with the Second Circuit urging reversal of a widely
reported 2016 decision from the Southern District of New
York.” This controversy was triggered by a relatively
recent review of the consent decrees conducted by the
DOJ, which concluded in August 2016 with an interpreta-
tion by the DOJ that threatened to change the way PROs
license music co-authored by writers from different PROs
(i.e., “split works”—which raise the issue of “fractional
versus “full works” licensing). In the DOJ’s view, the con-
sent decrees require ASCAP and BMI to offer full-work
licenses. That view was rejected by the Southern District
(which favored BMI's interpretation), and the government
appealed. BMI’s competitors have filed amicus briefs
with the Second Circuit in support of BMI’s defense of
the DOJ’s appeal, and at last report oral arguments were
scheduled for December 1, 2017. Obviously, this music
copyright licensing case has far-reaching implications.

The music industry has also been pushing to get leg-
islation passed that would create a new federal copyright
for public performance of sound recordings by OTA radio
and television broadcast stations. However, their strenu-
ous and ongoing lobbying efforts have been unsuccessful
to date, and related copyright litigation under various
state laws or common law regarding sound recordings
made before 1972 (which are not protected by federal
copyright law) have likewise not favored copyright
holders. However, broadcasters, cable systems, satel-
lite operators and others who digitally distribute music
(among other copyrightable content), including online or
to mobile devices such as smartphones and tablets, must
separately license sound recording digital performance
rights pursuant to the Digital Performance Right in Sound
Recordings Act.®

A complex statutory license scheme for “digital audio
transmissions” has emerged, which requires payment
of royalties to Sound Exchange (a collective originally
organized by the major record labels) and puts limits on
repeating songs and interactivity (such as listeners being
able to request specific songs), enabling non-interactive
streaming services to rely on statutory licenses. In con-
trast, many so-called “pure-play” digital streaming
services have been compelled to negotiate direct licenses
(rather than use statutory licenses) for their interactive
digital public performances.

2017 also saw FilmOnX (formerly known as Aereokill-
er) take another hit against its efforts to exploit the U.S.
Supreme Court’s 2014 decision in the widely known Aereo
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case.’ FIImOnX sought to have its online television or
video service characterized as a cable service entitled to a
compulsory or statutory copyright license under § 111 of
the Copyright Act.

Unfortunately for this defendant, in Fox TV v.
Aereokiller,'0 the Ninth Circuit reversed a lower court
decision that favored FilmOnX but was at odds with
every other federal court that had previously decided this
issue (including the Second Circuit, Southern District of
New York, District of Columbia, and Northern District of
Illinois), notwithstanding that the appellate court in Cali-
fornia found the language of § 111 to not clearly favor ar-
guments made by either party. Faced with interpreting an
ambiguous statute, the Ninth Circuit (as did the Second
Circuit in 2012’s WPIX v. [vi'!) turned to the Copyright
Office for guidance, and gave it deference. For 25 years,
the Copyright Office had opined that to qualify as a cable
system, a provider needed control over communications
facilities with a decidedly “local” presence—which is the
exact opposite of the internet at large.

Although the Ninth Circuit opted for deference under
a more stringent standard known as “Skidmore” defer-
ence, it noted that even under the less differential “Chev-
ron” standard (on the Second Circuit relied in [vi) the
outcome of its decision would have been the same. Apart
from the copyright issue, the difference in standards of
deference given to the Copyright Office by each of the
Second and Ninth Circuits (the two federal appellate
courts that are most closely tied to copyright and enter-
tainment) also has much further implications.!?

Communications Law

On the heels of the Presidential inauguration of Don-
ald Trump in January 2017, Republican Ajit Pai was then
promoted from Commissioner to Chairman of the Federal
Communications Commission (FCC). This did not require
confirmation or approval of the Senate.

At the time, there were only three commissioners
sitting at the FCC (two Republicans and one Democrat),
which easily enabled the new Republican administration
to quickly undo several actions of the prior Democratic
administration. Although soon thereafter two more com-
missioners (one from each party) joined to fill all five
seats, and although the FCC is purportedly an “indepen-
dent” federal agency, actions by FCC commissioners have
historically followed political party lines.

However, the recent deregulatory tilt by the current
FCC Republican majority favoring certain big businesses
has been decried by the agency’s Democratic commission-
ers as a corporate giveaway that merely gives lip service
to competition and consumer protections. The shift also
troubles other big businesses, who feel disadvantaged
by these federal favors. For example, one action in early
2017 led by Chairman Pai to reinstate the so-called “UHF

discount” rule (which was abolished by the prior Demo-
cratic administration).'

This quasi repeal and replacement had the effect of
liberalizing the number of television stations one entity
may own in a local market. The FCC’s about-face was
particularly beneficial to the publicly traded Sinclair
Broadcast Group, at the time already the country’s largest
television station group owner, whose application to pur-
chase major market television stations from the Chicago-
based Tribune was then pending at the FCC.

Following FCC approval and closing of the deal, Sin-
clair now has even greater national reach, reportedly up
to 70% of U.S. households.

Under the reinstated “UHF discount” rule, UHF tele-
vision stations (originally considered an inferior service
when launched decades ago, but due to advances in tech-
nology and engineering are ironically today more valu-
able than VHEF television stations), or more precisely the
“attributable interests” relevant to ownership and control
of these UHF stations, are discounted for purposes of
compliance with federal broadcast station ownership
limits.!4

In part, arguably responding to what the Democratic
FCC commissioners, some competitors and public interest
advocacy groups view as yet another corporate giveaway
by the federal government, the agenda for the FCC’s
monthly meeting to take place in December 2017 calls for
renewed consideration of broadcast ownership rules (in-
cluding inter alia the UHF discount rule and its relation-
ship to a 39% national TV ownership limit). It is widely
expected by industry observers that the national and local
broadcast ownership limits will continue forward on their
deregulatory trajectory.

These actions, among other recent developments,
including inter alia liberalized limits on alien or foreign
ownership in all types of U.S. communications facilities,
help foster a more robust environment or active market
for acquisitions, divestitures, equity and debt financings
(and possibly a concomitant increase in valuations and
related multiples). Several other huge mergers and acqui-
sition deals have already been announced, an emerging
trend across multiple communications sectors.'®

The current FCC’s deregulatory tilt put into high gear
in early 2017 has likewise accommodated publicly traded
Entercom Communications (Entercom), who in March
2017 filed an FCC application to purchase CBS Radio.
That accommodation may be seen in a September 2017
FCC decision,'® which denied a petition for reconsidera-
tion objecting to the termination of a license renewal
hearing previously designated against one of Entercom’s
radio stations in Sacramento, KDND, in connection with
a contest gone bad—really bad. This station held a contest
called “Hold Your Wee for a Wii,”in which contestants
were required to continually drink large amounts of wa-
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ter while being prohibited from urinating. Sadly, this re-
sulted in the tragic death of one of the contestants. Details
of the contest and the serious issues raised are described
in the FCC'’s Hearing Designation Order.!”

Citing the petitioner’s lack of formal standing as a
“party in interest,” and rejecting his argument that the
issues surrounding this one particular station should
be considered in connection with Entercom’s character
and basic qualifications to hold any FCC licenses (which
arguably impacted the company’s other stations as well
as the then-pending CBS transaction), the FCC allowed
Entercom to surrender its FCC license for KDND, thus
making the renewal hearing moot. The CBS merger was
subsequently approved, moving up Entercom from being
the country’s fourth largest radio station group owner to
its second (behind only top ranked iHeart).

Despite the current federal government’s often articu-
lated bias in favor of “free market” forces, one mega-me-
dia merger is in fact being challenged by the current ad-
ministration. In November 2017, the DOYJ filed suit in the
U.S. District Court for the District of Columbia to block
AT&T’s proposed acquisition of Time Warner (TW).18

Unusual for several reasons, this antitrust challenge
is reportedly the first horizontal merger case brought by
the DOJ in decades. It brings to mind the challenge to the
vertical merger of Comcast and NBCU, which principally
imposed behavioral conditions to get that deal approved
and closed in 2011. In the current case of AT&T and TW,
particular structural conditions, such as divestitures, were
sought by the DOJ but rejected by the parties. The unof-
ficial word on the street is that President Trump’s disfavor
of “fake news” on CNN (part of the TW family) may have
influenced this matter; but, in general the current federal
administration continues along its “free market” path of
deregulatory inclinations.

As elaborated below, the current FCC administra-
tion quickly reversed direction and began the process of
rolling back several other key regulatory decisions of the
prior administration, perhaps most notably those con-
cerning so-called “net neutrality,” a matter of significant
impact for the fields of telecommunications, media and
technology (collectively, TMT) and entertainment. In any
event, whatever actions the FCC may take next about
this and other crucial matters will surely be challenged
administratively and judicially.

Meanwhile, following the conclusion of the so-called
television “incentive auction” earlier in 2017, the FCC is
now tackling its “re-packing” process. It is changing TV
station channel allotments, after some stations agreed to
surrender spectrum (either by going off the air or by en-
tering into transmission facility sharing arrangements) in
exchange for auction proceeds from wireless carriers and
others who wanted to obtain and repurpose that spec-
trum to meet an ever-growing demand for mobile broad-
band services. This development will inter alia enable

even more competition in the market for multi-channel
video programming distribution.?”

Additional FCC efforts are currently underway to free
up and reallocate more spectrum (including inter alia the
sharing of particular frequency bands by various govern-
ment and private users), as well as to foster more wired
and wireless broadband deployment, including advance-
ment of next generation mobile technology (e.g., from
4G/LTE to 5G). Unfortunately, additional FCC spectrum
auctions are temporarily on hold while certain financial
wrinkles are being ironed out.

Today’s “mobile first” digital media world is also an
impetus behind the FCC’s recently approved change in
broadcast television station technical standards, another
development based on technology advances regarding
video compression and more. A coalition of broadcast and
consumer electronics industry representatives had peti-
tioned the FCC to authorize the use of this new standard,
known as ATSC 3.0, on a voluntary basis. This voluntary
transition is in contrast to the mandatory digital television
(DTV) transition completed in 2009.

As the FCC noted in its Notice of Proposed Rule-
Making, ATSC 3.0 is scalable, interoperable and adapt-
able.?’ It also has the potential to greatly improve broad-
cast signal reception on television receivers without
outdoor antennas, and even more importantly, in automo-
biles and on other mobile devices.?!

ATSC 3.0, a promising new technical standard for
television, replaces the current ATSC 1.0 or DTV stan-
dard (ATSC 2.0 technology was surpassed before it could
be implemented). It will enable television broadcasters
to offer further enhanced and innovative new features,
including 4K and ultra high definition pictures, superior
and immersive audio (not unlike the leaps in audio qual-
ity made in shifts from AM to FM or from LPs to CDs),
localized or targeted content, datacasting and interactive
services. This upgraded technology is intended to merge
the capabilities of OTA broadcasting with the broadband
viewing and information delivery methods of the In-
ternet. Essentially, ATSC 3.0 will be a hybrid television
distribution platform, where higher quality audio and
video content will be broadcast OTA, while additional
content or interactive services (such as targeted ads) will
be delivered over internet connections for integration
with the programs.

This new standard will require a different kind of TV
tuner, which will function in a home as a home gateway
that connects to a home’s Wi-Fi router. It will not be back-
wards compatible, but as the proposed rule-making calls
for a voluntary transition, it will still be a few years before
consumers must acquire adapters or buy new televisions,
as they eventually will have to do. However, unlike the
DTV transition, consumers alone will bear those costs
without benefit of any federal subsidy.
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The implications of ATSC 3.0 for content, distribution
and consumer electronic players are huge. Successful tests
have been completed in several American markets, and
South Korea (where two top consumer electronics manu-
facturers, Samsung and LG, are both headquartered) has

already chosen ATSC 3.0 as that country’s “next-genera-
tion TV” standard.

Of course, as today’s smart televisions, smartphones,
smart speakers (such as Amazon Echo and Google Home,
which are making voice control the new touch) and other
devices become smarter, the issues concerning data or
cyber-security and privacy they and the adoption of ATSC
3.0 raise will dramatically increase in complexity—which
are topics worthy of much greater focus than can be only
summarily mentioned in passing here. For a quick dip
into some of those waters, check out this November 2017
news item about hacking incidents involving HBO.??

Finishing some thoughts on ATSC 3.0 developments,
some U.S. television broadcasters have been so eager to
be “first movers” to provide free OTA television directly
to smartphones that they began pushing mobile phone
manufacturers to install new ATSC 3.0 “TV chips” in their
devices, even before this new technical standard was
formally adopted.

There is also a similar effort under way by the U.S.
radio industry to have wireless carriers in this country ac-
tivate the “FM chips” that many mobile phone manufac-
tures already have installed in their devices. Unfortunate-
ly, some wireless carriers have been reluctant to activate
these FM chips, or even publicize their existence, in fear
that they will lose data usage revenue when users listen
to free OTA broadcasts. Jeff Smulyan, the forward- think-
ing CEO of radio group owner Emmis Radio, has been a
key figure in this FM chip effort and a vocal supporter of
the related free NextRadio app. Summer 2017 hurricanes
along the Gulf States alone make a compelling public
safety case for widespread adoption of this technology.?®

Obviously, technology does not stand still. It evolves
in an ever-growing pace, which is especially true in the
area of electronic media. The habits and demands of
listeners and viewers dramatically change, and what
began as radio and television is now audio-visual content
consumed in a variety of new ways through a growing
range of media sources, devices, apps and other delivery
methods or distribution platforms.

Prominent among these distribution platforms is
the public Internet, which has become a major source
of audio-visual content for consumers—particularly for
those born in the modern digital age, who as cable cord-
cutters, cable cord-shavers or cable cord-nevers seem to
be coming to a better appreciation of free OTA radio and
television.

In August 2017, the Wall Street Journal published
an interesting article about some millennials (and oth-

ers) who discovered an amazing hack enabling them to
watch television without paying a cable company—OTA
television.?* OTA television is also an under-appreciated
solution for many viewers whose favorite television
programs, including major sports events, get blacked out
or held hostage during recurring battles between televi-
sion broadcasters and Multi-Channel Video Distributors
(MVPDs), such as cable systems and satellite operators—
which often occurs in connection with the FCC’s so-called
must-carry regime.

In general, an eligible television broadcaster can re-
quire that a cable system “must-carry” its programming,
or instead it can elect to negotiate a “retransmission con-
sent” agreement with the cable operator. The retransmis-
sion consent election cycles occur every three years, and
October 1, 2017 was the deadline for television stations to
make their elections for the current three-year cycle start-
ing January 1, 2018. Almost immediately, impasses were
met by ABC and CBS in their respective retransmission
consent negotiations with MVPDs.

When there is an impasse in “retrans” negotiations,
mediation may help the parties achieve a prompt and
cost-effective resolution. However, more often television
broadcasters will try to break that impasse by revoking
the cable systems’ retransmission rights. That strategy
usually works, eventually, but in the interim viewers
cannot watch the games or see the shows. An easy solu-
tion to that problem for viewers is to disconnect the cable
and watch OTA television (and, if necessary, to purchase
indoor antennas that are inexpensive). Retrans consent
agreements are also one way in which a television broad-
caster can obtain additional concessions from MVPDs,
including having its primary and supplemental program-
ming streams known as multi-cast channels or diginets
(discussed next) carried on a satellite or cable channel
lineup.

Free OTA television includes free access to DTV mul-
ticast channels or sub-channels, which often carry pro-
gramming for targeted audiences from so-called digital
networks or “diginets.” In effect, each television station
has a “bit budget,” which it can adjust to provide multiple
streams beyond the main signal. Those additional streams
can be programmed locally or affiliated with one or more
diginets. Diginets have become so valuable that the E-W.
Scripps company?’ recently sold some broad- cast televi-
sion stations and used the funds to buy from Jonathan
Katz (a former Turner broadcast programming executive)
his four diginets (Bounce, Grit, Escape and Laff), each of
which reaches more than 80% of all U.S. households.?

As cable systems are currently and notoriously suffer-
ing major losses in video subscribers, they must increas-
ingly rely on their pricing power and the higher margins
associated with the broadband access side of their busi-
ness models. Meanwhile, the entire traditional audiovi-
sual ecosystem is becoming more fragmented than ever,
largely due to increasing competition from newer digital
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media players that have emerged and experienced un-
precedented growth in the last two decades. Among them
are so-called Over-The-Top (OTT) video services, which
provide content and services over the internet rather than
over the air.

Increasing Digital Media Competition

These new competitors to traditional radio and televi-
sion broadcasters include “spoken-word” podcasters, an
audio-on-demand (AOD) business model that has low
barriers to entry, avoids the expensive music copyright
licensing maze, and is an increasingly popular form of
“narrow-casting” (as contrasted with broadcasting), in
which both National Public Radio and NYC Public Radio
have excelled. New digital media competitors also in-
clude a number of streaming services.

Some of the streaming services began with and/
or maintain a focus on music, such as Spotify, Pandora,
Dezer and Kurt Hanson’s AccuRadio.com, while bigger
and better-known film and television or video streaming
services such as Netflix, Hulu and YouTube (including
its newly launched YouTube TV), among others, further
contribute to today’s expanding digital media smor-
gasbord. Unfortunately, this abundant buffet of choice
has made it difficult, if not impossible, for consumers to
easily navigate or search through all of the over-the-air,
cable, satellite, mobile, and online offerings that comprise
today’s digital media universe (or even through just one
cable system’s program offerings).

Despite obvious business and legal hurdles, it seems
like the whole world wants to keep jumping on the
media content bandwagon that was once dominated
by traditional television, radio and print. For example,
AT&T (once just a traditional telecom provider offering
only voice services), currently makes available not only
data services, but also its own video offerings—such as
AT&T’s Direct TV satellite service and its companion
Direct TV Now streaming service. Even the relatively
younger social media giant Facebook is pushing further
into this space, such as with its new “Watch” service,
which allows communities of users to upload and share
video content (launched while Facebook simultaneously
tackles the DMCA /copyright notice-and-take-down
game of whack-a-mole, by developing technology that
can preemptively identify and block infringing content).

Device manufacturers also want in. For example, in
August 2017, streaming device manufacturer Roku joined
the fray by starting a free online movie service. Roku also
has an initial public offering in the works, as does Spo-
tify (the world’s largest paid music streaming service),
although Spotify has plans to go public while skipping
a traditional IPO and instead listing directly on the New
York Stock Exchange. As of this writing, Spotify was dis-
cussing this unconventional route with federal regulators
at the Securities and Exchange Commission.

These and other factors bode well for further innova-
tion and investment, including additional mergers and
acquisitions, as well as joint venture activity, across mul-
tiple TMT and entertainment sectors. Industry insiders
predict that that trend is to further industry consolidation.

In radio, this occurred on a previously unprecedented
scale when iHeart (formerly known as Clear Channel)
and Cumulus consolidated that broadcast sector after
each became a public company.?” Bob Pittman, iHeart’s
current CEQO, started in radio. When he assumed his cur-
rent role in 2011, he knew that both enormous challenges
and opportunities lay ahead. Building on the strong
personal relationship that radio has with its audience, he
managed to morph that brand up a thousand ways from
Pittsburgh (OTA, digital, live events, etc.), reflecting a
noteworthy strategic decision and tactics to combine not
only traditional and digital media, but also other enter-
tainment, communications and technology assets.

Interestingly, the phenomenal growth of competitive
digital media in the 21st century that enabled some of to-
day’s biggest successes has also made strange bedfellows
among some of them. For example, the streaming service
Pandora, which has been bleeding money—facing not
only slower revenue growth but also mounting losses as
it tries to adapt its business model to better compete—in
June 2017 accepted a $480 million investment from a ma-
jor competitor, satellite radio provider Sirius XM. Pandora
also then gave Sirius XM 19% of its ownership and three
Board of Director seats.

In August 2017, another novel alliance was made,
when wireless carrier TMobile began offering Netflix to
its customers in hopes of boosting both their subscriber
counts and average revenue per user (ARPU). In that
same month, Amazon closed on its purchase of Whole
Foods, which also helped advance the notion that for
digital media to survive and flourish going forward,
novel alliances, new business models, and new ways of
thinking must be developed.

Of course, none of this growth in the digital media
space could have occurred without the emergence of
broadband and the associated technology law policy of an
open internet. The internet allows us to store, access and
share information in ways not imaginable by many when
the Telecommunications Act of 1996 was enacted into law
at the close of the 20th century.

Technology Law

This technology law policy issue regarding an open
internet or “net neutrality” has been a point of conten-
tion among network users and access providers since the
mid-1990s. Both sides of this issue have zealously lobbied
Congress with multiple attempts to pass bills containing
net neutrality provisions, but those bills were not passed
into law.
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Most recently, this issue has become a serious matter
of larger public concern that warrants some brief histori-
cal context here to better understand it, where we are
right now, and where we are all headed in this country.
The D.C. Circuit’s 2016 panel decision in United States
Telecom Association v. FCC?® lays out the history of inter-
net regulation and the last few battles in this war without
end, starting with a statement that this case was the third
time in seven years that the court confronted an effort by
the FCC to compel internet openness; the principle that
broadband providers must treat all internet traffic the
same, regardless of source.

The court’s first decision, Comcast v. FCC,? held that
the FCC failed to cite any statutory authority that would
justify its order compelling a broadband provider to
adhere to certain open internet practices. In response,
this time relying on § 706 of the Telecommunications Act
of 1996, the FCC issued an order imposing transparency,
anti-blocking and anti-discriminatory requirements on
broadband service providers.

That led to the court’s second opinion, Verizon v.
FCC,3® which held that § 706 does give the FCC author-
ity to enact open internet rules. Nonetheless, the court
vacated the anti-blocking and antidiscrimination provi-
sions, because the FCC had chosen to classify broadband
service as an “information” service under the Telecommu-
nications Act, which expressly prohibited the FCC from
applying common carrier regulations to such services.

In turn, the FCC then promulgated its 2015 “Open In-
ternet Order,”?! in which it reclassified broadband service
as a “telecommunications” service subject to common
carrier regulation under Title II of the U.S. Communica-
tions Act of 1934. Title II, as amended, gave the FCC the
power to regulate common carriers, and required that the
carriers furnish communications facilities and services
upon reasonable request, at just and reasonable rates, and
without unjust or unreasonable discrimination.?

Various broadband providers and their associations
challenged the Open Internet Order, which characterized
them as common carriers subject to Title II regulations,
raising arguments that the FCC’s authority to do so was
either non-existent or exercised in an arbitrary and capri-
cious manner. The D.C. Circuit’s panel decision in 2016
rejected those challenges, and upheld the FCC’s Open
Internet Order.

As the panel explained, the internet is one of the
most significant technological advancements of the 20th
century, and it includes four major participants: end-
users, broadband providers, backbone networks and edge
providers. Most end-users connect to the internet through
a broadband provider, which delivers high-speed inter-
net access using technologies such as fiber optics, cable
modem service, and digital subscriber line (DSL) service.
Broadband providers interconnect with backbone net-
works—long-haul fiber optic links and high-speed rout-

ers capable of transmitting vast amounts of data. Edge
providers, such as Netflix, YouTube and Amazon, provide
content or services over the internet. In recent years, some
edge providers have connected directly to broadband
providers’ networks, thus avoiding the need to intercon-
nect with the backbone, while enabling faster and better
connections for end users.

The many proponents of internet openness—which in
part include content creators, consumer oriented groups,
free speech advocates, and other public interest organiza-
tions—all worry about the relationship among broadband
providers, edge providers and consumers. They fear that
broadband providers might block end-users from access-
ing content or services provided by certain edge provid-
ers or might slow and degrade the quality of the users’
access to them—either as a means of favoring their own
competing content or services, or to enable the providers
to charge and collect more fees from certain edge provid-
ers, who, in turn, pass through those higher costs to end
users.

On May 1, 2017, the D.C. Circuit denied a requested
rehearing en banc of the panel decision in USTA v. FCC,
while at the same time it addressed concerns raised about
Supreme Court precedent relating to the FCC’s authority
(which was here found to exist and to have been properly
exercised) and the First Amendment (which was here
found to be more appropriately applicable to speak-
ers rather than to purportedly indiscriminate conduits
for speech).? The court went on to further hold that en
banc review would be particularly unwarranted “at this
point in time” in light of the uncertainties surrounding
the fate of the FCC’s Open Internet Order, as “the en banc
court could find itself examining and pronouncing on the
validity of a rule that the agency had already slated for
replacement.”3

The court was referring to the intervening and
ongoing efforts of FCC Chairman Pai (a former lawyer
for Verizon) to vitiate the 2015 Open Internet Order and
otherwise roll back the net neutrality rules, via inter alia a
Notice of Proposed Rule-Making (NPRM) issued on April
27,2017 that is ironically entitled “Restoring Internet
Freedom.”3> Many are asking, freedom for who?

In part, the NPRM (which is also currently on the
FCC’s agenda for its meeting on December 14, 2017) pro-
poses to eliminate the Open Internet Order’s classification
of broadband internet access service as a “telecommunica-
tions” service subject to common carrier regulation under
Title II of the Communications Act, and to reinstate the
more lightly regulated “information” service classifica-
tion. To date, more than 20 million public comments were
filed with the FCC about this issue (the public comment
filing window, as briefly extended to make the window
open for a total of only three months, closed on August
31, 2017). Most commenters are generally against repeal
and for retention of the current broadband net neutrality
rules.
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However, Chairman Pai already signaled his views,
by claiming that the Open Internet Order had injected
un- certainty into the marketplace, restricted innovation
and chilled investment. He dismissed giving consider-
ation based on the volume or number of public comments
filed alone, claiming in part that this rollback will lower
consumers’ costs.

Pai’s other efforts to roll back the net neutrality rules
as soon as possible following his promotion from Com-
missioner to Chairman at the FCC in January 2017 include
the February 2017 decision to rescind an earlier determi-
nation that AT&T and Verizon Wireless violated net neu-
trality rules with paid data exemptions known as “zero
rating practices.” Such practices allow AT&T and Verizon
Wireless to stream their own video services (DirecTV
and go90, respectively) on their own mobile networks,
without counting against customers’ data caps, while the
carriers charge other video providers for the same data
exemptions or “paid prioritization” (an obvious incentive
to disadvantage competitors who also provide audio-
visual content).

The FCC’s likely further rollback of net neutrality
rules and policies adopted in the prior administration’s
Open Internet Order—which prohibit discriminatory use
of data caps (and of blocking, speed or signal degrada-
tion, and even subscriber “authentication” in connection
with so-called TV Everywhere)—will enable vertically
integrated MVPDs to more easily harm not only compe-
tition, but also consumers (who will likely face higher,
rather than lower, costs).

Other net neutrality related rollback efforts in 2017
include the FCC’s shakeup of the public subsidy program
commonly known as “Lifeline.” Originally intended to
help lower income consumers obtain and pay for plain
old telephone services (POTS), the subsidy program was
subsequently expanded to include broadband services
as part of a publicized effort to help bridge the so-called
“digital divide.”

In early 2017, the Republican-led FCC reversed an
earlier decision of the prior Democratic administration
that approved nine companies as eligible broadband pro-
viders under the federal Lifeline program. The reversal
also noted that the FCC would relinquish to the individ-
ual states, on a going forward basis, the federal agency’s
responsibility for designating eligible Lifeline providers.
In addition, President Trump signed a law in April 2017
overturning internet privacy protections previously enact-
ed by the prior administration that would have prevented
broadband service providers from tracking and selling
their customers’ data. The foregoing merely reflects some
of the current battles being fought in this crucial and
ongoing war relating to internet access broadband service
and net neutrality.

On one side of this war is the Internet Association, a
group representing major technology titans, such as Mi-

crosoft, Alphabet (formerly known as Google), Facebook,
Amazon, Netflix and Twitter. They say that dismantling
the net neutrality rules is what will create uncertainty in
the market, upset the careful balance that has led to the
current “virtuous circle of innovation” in the broadband
ecosystem, and harm consumers (an argument also sup-
ported by 12 state attorneys general, who, citing consumer
protection concerns, jointly urged the FCC not to overturn
the net neutrality rules). Those who create, own or license
information and entertainment content (but do not own
broadband pipes themselves) also generally sit on this side
of the table and favor retention of the current Open Inter-
net Order and its regulatory structure.

On the other side are the major broadband Internet
Service Providers (ISPs). These include Verizon, AT&T,
Charter (the owner of Spectrum Cable, formerly known as
Time Warner Cable), and Comcast (owner of NBC Univer-
sal), who collectively urge the FCC to reverse the current
broadband net neutrality rules.

Both sides have been lobbying hard on several fronts.
Although this crucial matter will surely head back from the
FCC to court, unless and until Congress steps in to enact
significant legislative reforms (involving both the Commu-
nications Act and the Copyright Act, which many agree are
outdated or out of synch with today’s realities), we will all
continue to be victims of shifting sands—the endless oscil-
lating cycle of regulation, deregulation and reregulation
that follows each election of a new President.

Surely, we can all agree that, in the 21st century’s digi-
tal and global economy, broadband is no longer a luxury.
It is a necessity. Like electricity and telephone service
that emerged in the 20th century, broadband represents
a critical public utility infrastructure and foundation for
economic growth, job creation, free speech, the free flow of
ideas, and more.

Broadband technology continues to redefine not only
the converged worlds of TMT and entertainment, but
also other fields of great public interest including inter alia
finance, energy, education, health care and public safety.
Accelerating changes in technology, and an inability of the
law to keep up (let alone get ahead of them), create pro-
found near and long-term consequences for individuals,
companies, governments and other organizations alike.

As changes occur so rapidly with these issues,
please visit the EASL Blog regularly for up-to-date
developments.

Endnotes

1.  GMR was organized in 2013 by Irving Azoff. After luring more
than 200 artists away from ASCAP, BMI and SESAC with the
promise of much higher royalty payments, GMR developed a
client roster of famous songwriters including, inter alia, John
Lennon, Bruce Springsteen, Prince, and Drake.

2. Historically, one judge handles ASCAP cases, while another
handles BMI cases.
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SPORTS AND ENTERTAINMENT IMMIGRATION:

A Brief Overview of Immigration Policy and Activities
Under the Trump Administration from January 20, 2017

to Present Day
By Michael Cataliotti

Introduction

Since President Trump decided to run for office, there
has been a constant stream of people discussing what
he would do, what he could do, and what he might do
should he be elected President of the United States, in ad-
dition to whom he would nominate or appoint to run the
various Federal agencies, and whom he would nominate
to the bench in various districts and circuits. While that
stream has showed no signs of slowing down, since Presi-
dent Trump became the President-elect on November 6,
2016! and President on January 20, 2017, there has been
such a flurry of information that to keep track of it all has
been overwhelming, confusing, frustrating, and a seem-
ingly hopeless task.

To address this issue and provide some relief from
the current presidency that feels like a never-ending saga
of “whodunit,” in this installment of Sports and Entertain-
ment Immigration, we will chronicle the most important
immigration and immigration-related actions taken by
the administration since January 20, 2017, with a focus
on those that had, could have, might have or are likely
to have an impact on the sports and entertainment in-
dustries.2 We will look at each of those actions, provide
synopses for each, and indicate what the outcome was or
may be in the future. Where applicable, we will indicate
some of the processing trends that we have seen as of
September 2017.

The Actions

January 25, 2017

On January 25, 2017, President Trump signed mul-
tiple executive orders, with the first being the Executive
Order to “Enhanc[e the] Public Safety in the Interior of
the United States,”® The order effectively expanded the
individuals who would receive priority for deportation or
removal.

While most individuals and media outlets focus on
the order’s impact on unauthorized individuals (effective-
ly placing all of them at risk of deportation),* few, if any,
looked at how this could affect other industries or indi-
viduals, for example, the athlete, artist, entertainer, and/
or entrepreneur who sought and obtained a visa, and is
presently within the U.S. The key areas are in Section 5
of the order, which directs the Secretary of Homeland

Security to prioritize for deportation, those “removable
aliens® who:

(a) Have been convicted of any criminal offense;

(b) Have been charged with any criminal offense,
where such charge has not been resolved;

(c) Have committed acts that constitute a charge-
able criminal offense;

(d) Have engaged in fraud or willful misrepresenta-
tion in connection with any official matter or ap-
plication before a governmental agency; [...] or

(e) In the judgment of an immigration officer, other-
wise pose a risk to public safety or national secu-
rity.

There are many individuals who have gone out after a
win or a loss and had one-too-many, maybe resulting in a
heated argument, a physical altercation or, quite simply, the
inability to hold one’s bladder until getting home. Some of
these individuals have been convicted of these charges, but
had their sentences suspended or been subject to commu-
nity service. There are others who have been stopped with
some markers and spray cans on their person, resulting
in their arrest for possession of graffiti paraphernalia and
(possibly) criminal mischief. Others have chased a story
and went onto property that was not theirs, causing dam-
age, but were not arrested or charged. To police these ne’er-
do-wells who have been up to no good, the Order directs
the Secretary of Homeland Security to hire more Immigra-
tion and Customs Enforcement (ICE) agents.

At present, however, arrests of noncriminal immi-
grants have more than doubled when we compared Janu-
ary to July 2016 against 2017.” However, hiring the thou-
sands of ICE agents as set forth in the Order has proven
difficult, due in part to applicants failing the entrance
exam or polygraph tests, and as of August 30, 2017, ICE
had hired 1,300 new employees with an anticipated 100
more by the end of the current fiscal year (i.e., September
30, 2017).°

Additionally, the Order directs the Department of
Justice (DOJ) and the Department of Homeland Security
(DHS) “to ensure that jurisdictions limiting their coopera-
tion with DHS are not eligible to receive federal grants,
except as deemed necessary for law-enforcement pur-
poses.”10 These are “sanctuary jurisdictions” or “sanctu-
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ary cities,” and the withholding of funds—like Block
Grants—from these jurisdictions could cause significant
hardship for many artists or entertainers, not-for-profits,
and the like.

However, with respect to the withholding of funds
from these “sanctuary jurisdictions,” as reported in The
Atlantic, “ A federal judge in Illinois blocked the Justice
Department from denying grant money to sanctuary
cities on Friday [September 15, 2017] [...].”' If the DOJ
appeals the judge’s decision, the matter will go to the Sev-
enth Circuit of Appeals, and then potentially, one of the
parties will seek certiorari, so be mindful of this matter—
captioned The City of Chicago v. Jefferson Beauregard Ses-
sions 111, Attorney General of the United States, Civil Action
No. 1:17-¢v-5720 (U.S. N.D. Il1.)—!2%it could have great
implications for many community organizations and
individuals within the arts and entertainment industries.

In addition, on January 25, 2017, Mr. Trump signed
the executive order titled, “Border Security and Immigra-
tion Enforcement Improvements.”!3 As the name indi-
cates, this order was focused on securing our borders,
a/k/abuilding a “big, fat, beautiful wall.”'* Although
The Wall has been described by many as something that
will never happen, it would appear that the DHS has
issued environmental waivers in order to expedite the
construction process.!> However, there is still one large is-
sue looming—the funding for the project, which has been
showing little-to-no sign of being resolved. Of course,
while The Wall itself may not have much of an impact on
the sports, arts, and entertainment industries, the funding
for it could, depending upon whether that funding is se-
cured and, if so, from where it is taken. If, for instance, it
is taken from DQJ, the Department of State (DOS), or the
Department of Housing and Urban Development (HUD)
funds, then there could be a drop in the size and quantity
of grants issued, thereby impacting those in the arts and
entertainment industries (and possibly in sports, as well).

This order also provides additional resources to the
Citizenship and Border Patrol (CBP), expands the use of
expedited removal procedures, and authorizes state and
local officials to enforce federal immigration laws.'® While
this may not appear to impact the entertainment world, it
could very well have consequences for those working in
studios. It could also have consequences for individuals
who work at various racetracks, in the stables, at or as part
of rodeos, in local gyms, and many other venues. This is
important, because it appears that CBP has “increased its
detention capacity by about 1,100 beds” and begun identi-
fying locations for additional detention centers.!”

January 27, 2017

Moving on from January 25th—a meager five full
days into the start of the administration—to January
27th, we migrate to the executive order titled “Protecting
the Nation from Foreign Terrorist Entry into the United
States.”!® This is the seven-nation ban.

Now, we acknowledge that it may not seem like the
travel ban could have an impact on the sports and enter-
tainment industries, but this is not so. It could prevent
or severely limit certain actors, performers, directors,
physicians, researchers, scientists, engineers, musicians,
and/or athletes who hold passports or have close ties to
those seven nations from being able to enter or re-enter
the U.S. For example, if a production company or studio
is currently or anticipating filming overseas, then it could
be a real issue for the production, its lead or supporting
actors, and its integral personnel to leave the U.S. This
is so because some of those individuals may not be able
to re-enter the U.S. or might be subject to heightened
scrutiny upon their return. Likewise, if a studio is filming
in the U.S. and wants talent from overseas, it might not
be able to bring (m)any of those individuals in, because
of the travel ban.! Therefore, while this section is long, it
can certainly have an impact on all of our clients, and as
such, we go full-steam into the topic.

Although not fully implemented, we return to the
much maligned, often mocked, thoroughly litigated,
and vastly adjusted Executive Order that was signed on
Friday, January 27, 2017, went into effect immediately
thereafter, and ultimately caused mayhem at interna-
tional airports throughout the United States. The order
indicated that “immigrant and nonimmigrant entry into
the United States of aliens from countries referred to in §
217(a)(12) of the INA, 8 U.S.C. 1187(a)(12), would be det-
rimental to the interests of the United States, and I hereby
suspend entry into the United States, as immigrants and
nonimmigrants, of such persons for 90 days from the
date of this order [...].”%

The result of the sweeping language within the seven-
nation ban, along with the other aspects of the order, was
that individuals from or with ties to the seven nations—
Iraq, Syria, Iran, Libya, Somalia, Sudan, and Yemen—who
were already onboard flights set to land in the U.S. after
the enactment of the Executive Order, were greeted by
CBP upon landing and detained.?! This sparked chaos in
and around airports, caused a massive cry for help from
immigrants-rights advocates and similar groups to help
the detainees and their families, friends, and employers,
and ultimately resulted in a flurry of lawsuits.?? The deci-
sions of the courts were generally consistent in finding
that implementing the order “by sending travelers home

could cause them ‘irreparable harm’.”?3

After losing nearly all of the challenges in sum, and
having the Ninth Circuit Court of Appeals decline to
immediately reinstate the travel ban,?* the Trump admin-
istration drafted a new Executive Order that was signed
on March 6, 2017.% In this version, commonly referred to
as “Travel Ban 2.0,” the country list was decreased from
seven to six by omitting Iraq, exempted lawful permanent
residents (i.e., green card holders) and holders of valid
visas, and placed a 120-day freeze on the admission of
refugees from Syria.?
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Once signed, a range of challenges were brought
against the revised travel ban in district courts across
the country. Two of those district courts, in Hawaii and
Maryland, “issued a nationwide temporary restraining
order against the travel ban and a nationwide preliminary
injunction prohibiting the enforcement of the 90-day ban
against travelers from Iran, Libya, Somalia, Sudan, Syria
and Yemen,” respectively.”” The Administration appealed
these decisions to the Ninth and Forth Circuits, respec-
tively, and on May 25, 2017, the Fourth Circuit issued its
majority opinion finding that the injunction with respect
to the President was improper;?® however, it maintained
that the district court’s nationwide preliminary injunc-
tion was appropriate and “shall otherwise remain fully
intact.”? Similarly, on appeal to the Ninth Circuit, a
panel of three judges wrote in its opinion, issued June 12,
2017, that “the President, in issuing the Executive Order,
exceeded the scope of the authority delegated to him by
Congress.”* Of course, the Administration appealed to
the Supreme Court (SCOTUS), which has issued multiple
opinions about very narrow aspects of the travel ban,3!
such as allowing the 90-day period to go into effect;>?
however, it has not yet issued an opinion about the merits
of the revised travel ban.®

“Though still vague, we at least knew to
expect clarification in due time, and we
received that as of March 23, 2017.”

As the Supreme Court was scheduled to hear oral
arguments regarding the revised travel ban in its Fall
2017 session, it has released its orders regarding the
Trump administration’s third iteration of the travel ban
that was issued on September 24, 2017, which we dis-
cuss below. The Court needed to determine whether the
third iteration has rendered moot all pending litigation.
Spoiler Alert: “Supreme Court Allows Trump Travel Ban
to Take Effect.”* Ultimately, the Justices” orders do not
address the merits of the travel bans, but rather indicate
that the Trump administration “can fully enforce its new
restrictions on travel from eight nations, six of them pre-
dominantly Muslim” while the litigation proceeds in the
district and appeals courts.? Stay tuned, because there is
likely to be more news about these matters through 2018.

March 6, 2017

Moving on, the next action was the release of the
“Memorandum for the Secretary of State, the Attorney
General, [and] the Secretary of Homeland Security,”
which required the secretaries of both the DOS and DHS
to “Implement[] Immediate Heightened Screening and
Vetting of Applications for Visas and Other Immigration
Benefits.”% This has been generally referred to as the
“extreme vetting” that candidate Trump touted on the
campaign trail.3® However, way back in August of 2016,
when then-Candidate Trump made his pitch, stating: “In

the Cold War, we had an ideological screening test. The
time is long overdue to develop a new screening test for
the threats we face today. I call it extreme vetting. I call it
extreme, extreme Vetting,”39 no one knew what “extreme
vetting” would look like. Now we do.

In his memorandum, President Trump writes that the
“Enhanced Vetting Protocols and Procedures for Visas
and Other Immigration Benefits” [...] should focus on:

(a) preventing the entry into the United States of
foreign nationals who may aid, support, or com-
mit violent, criminal, or terrorist acts; and

(b) ensuring the proper collection of all information
necessary to rigorously evaluate all grounds of
inadmissibility or deportability, or grounds for
the denial of other immigration benefits.*

Though still vague, we at least knew to expect clari-
fication in due time, and we received that as of March
23,2017. As reported by The New York Times, “Diplomatic
cables sent last week from Secretary of State Rex W. Tiller-
son to all American embassies instructed consular officials
to broadly increase scrutiny.”4! In one of those diplomatic
cables dated March 15, 2017,*? Secretary Tillerson indicat-
ed that if a consular officer was reviewing an individual’s
materials and background, conducting an interview, and
believed that a Security Advisory Opinion should be
made, the consular officer “must ask additional questions
directly related to understanding the applicant’s answers
on application forms, which may include subjects such as
those listed below [...]:

* The applicant’s travel history over the last 15 years;

* The names of any siblings/children/former spous-
es not recorded in the DS-160/260 or NIV /IVO case
notes;

¢ The applicant’s addresses during the last 15 years,
if different from the applicant’s current address;

* Applicant’s prior passport numbers;

e Applicant’s prior occupation(s) and employers
(plus a brief description if applicable) looking
back 15 years;

¢ All phone numbers used by the applicant in the last
five years;

e All email addresses and social media handles
used by the applicant in the last five years.*>

It goes without saying that this could have dire effects
on everyone seeking a visa or permanent-residence card;
however, it could be particularly offensive to members of
the sports and entertainment industries. With the amount
that artists, performers, producers, athletes, and support
staff travel around the world, it would be impractical, if
not impossible, to recall with total accuracy 15 years of
travel, residence, and employment history. It would also
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be obscene to believe that five years of e-mail addresses
and social media accounts (with passwords)* could be
reported with 100 percent accuracy. This is particularly
true due to the frequency with which new platforms are
created and how quickly they can rise in popularity.

“An RFE can have a significant impact
on timing, because in most cases, there
will be a 90-day window to respond to
the RFE, during which processing of the
submitted petition is paused.”

What will happen if someone forgets his other
password or account ID, thereby providing an inaccu-
rate password or account ID, or simply none at all? Will
DHS or DOS demand that a new password or account
ID is created? Will either organization treat the inaccu-
rate password or account ID, or lack thereof, as a mate-
rial misrepresentation? If we think back to the removal
prioritization(s) from above, then we see how this could
be fantastically problematic: §5(d) of the Executive Order:
Enhancing Public Safety in the Interior of the United
States prioritizes for removal anyone who “ha[s] engaged
in fraud or willful misrepresentation in connection with
any official matter or application before a governmental
agency.”%

Were this not enough, though, it appears that the
DHS and DOS may seek to expand their review of visa
applicants even further to include inquiries regarding
social and religious ideologies.* Those questions “would
assess a visitor’s beliefs on issues such as the treatment
of women in society, ethics in military conflict and the
‘sanctity of life’.”#” These questions and their answers are
subject solely to the discretion of the consular officer or
border patrol agent, both of whom have little oversight
or methods of review and/or appeal, meaning that there
will be little to no recourse for a negative determination.

In addition to these measures, we know that USCIS
will be widening the scope of green card applicants or
beneficiaries who will be subject to in-person inter-
views.*® According to the press release: “Effective Oct. 1,
USCIS will begin to phase-in interviews for the following;:

e Adjustment of status applications based on em-
ployment (Form 1-485, Application to Register
Permanent Residence or Adjust Status).” [Emphasis
added].¥

With all of these measures being propositions, the
fundamental questions now are whether they have been
implemented and if so, how?

To the former, yes, the inquiries regarding passwords
and accounts have been requested by border patrol agents
with greater frequency than done previously. We know
this from reports® and the increased frequency with

which clients have recounted having their cell phones
and computers searched, and being placed in secondary
screening. Likewise, clients have reported being asked
additional and more invasive questions at embassies and
consulates with increased frequency.

What is more is that as of September, we have reports
that the American Civil Liberties Union and the Elec-
tronic Frontier Foundation filed a complaint against the
administration on behalf of U.S. citizens and green-card
holders. As per Bloomberg’s report, “The Trump admin-
istration is increasingly allowing federal border agents
to seize and search—sometimes violently—the mobile
phones and laptops of thousands of U.S. citizens and
lawful immigrants as they enter the country [...].”>! This
lawsuit could have a significant impact on the abilities of
border agents to search, seize, and detain individuals at
the U.S. border, which could impact anyone who crosses
the border.

Curiously enough, though, it is unclear whether US-
CIS has instituted either these or its own extreme-vetting
measures what we have seen is a steady use of “requests
for evidence” (RFEs) from the USCIS immigration officers
who review petitions for visas. The standard procedure
to obtain an L, O, P, H or most other visas is such that
the petition to have someone receive that visa is filed
with USCIS. USCIS then reviews the submitted petition
and either approves the submission or requests further
evidence. An RFE can have a significant impact on timing,
because in most cases, there will be a 90-day window
to respond to the RFE, during which processing of the
submitted petition is paused. Accordingly, it is important
to anticipate and prepare for an RFE, because receiving
one is not unusual in the current climate, and this can
have drastic consequences for someone who must begin
rehearsing, performing, recording, playing, coaching or
the like.

April 18, 2017

Next, President Trump signed another Executive
Order named the “Presidential Executive Order on Buy
American and Hire American.”>? Having discussed this
order at length in our last installment of Sports and Enter-
tainment Immigration, we will not spend much time on it
here. However, it is important to note that then and now,
“the Executive Order is neither terrible, nor good: it does
not move to terminate the H-1B visa program, but it also
does not move to make any real change to the program,
which needs significant reforms for it to be useful.”>® For
example, the order directs “the heads of all agencies” to
review their agencies’ practices with respect to purchas-
ing American-made goods and hiring American workers,
and then develop and submit policies that address any
shortcomings of those policies.>* Without providing much
more than some exaggerated language, the order seems
to have had little, if any, impact at all, and was more of an
offering to die-hard supporters of the President.

NYSBA Entertainment, Arts and Sports Law Journal | Fall/Winter 2017 | Vol. 28 | No. 3 23



May 23, 2017

On May 23, 2017, the administration released its
proposed budget for fiscal year 2018.% As it received such
negative attention from all sides of the political spec-
trum, it is highly unlikely to be passed.>® However, in the
interest of totality and to ensure that we fully understand
what the current administration is willing to do, I will list
some of the key aspects that could impact the sports and
entertainment industries. These figures are all based over
a 10-year period:

e Elimination of Federal funding for the Corporation
of Public Broadcasting;

e Elimination of the Corporation for National and
Community Services;

¢ Elimination of the Institute of Museum and Library
Services;

¢ Elimination of the African Development Founda-
tion and the Inter-American Foundation;

e Elimination of the National Endowment for the
Arts;

e Elimination of the National Endowment for the
Humanities;

¢ Elimination of the Economic Development Admin-
istration;

e Elimination of the National Oceanic and Atmo-
spheric Administration (NOAA);

e Elimination of the 21st Century Community Learn-
ing Centers program;

¢ Elimination of the Comprehensive Literacy Devel-
opment Grants program;

e Elimination of the Advanced Research Projects
Agency-Energy;

¢ Elimination of Housing and Urban Development’s
Community Development Block Grant program;

e Elimination of NASA’s “five Earth Science Mis-
sions”; and

e Slashing funding for the Department of State and
international aid by 29.1 percent, while increasing
funding to the Department of Homeland Security
by 6.8 percent.”’

Worth noting, as well, is that the budget includes
“$300 million to recruit, hire, and train 1,500 new im-
migration agents,” as well as “$75 million to hire 75 new
immigration judges and support staff,” the latter of which
would be a welcome enhancement to the currently slug-
gish and massively backlogged immigration court sys-
tem.”® As reported in Mother Jones, “Trump’s immigration
offers little assistance to immigrants who seek to enter the
United States legally—many of whom have recently been

turned back at the border,”* which is a fact that we have
seen impact musicians, artists, athletes, and an array of
individuals from a wide range of industries.

Again, it is unlikely that this will be passed, and we
have already seen Congress reject aspects of the budget.
However, should any of the proposals referenced herein
be enacted, we should be mindful of the impact on those
within the U.S. already, their businesses, their perfor-
mances and productions, and those outside who might
seek to come in for those same reasons.

June 21, 2017

Proceeding to June, with his signature of another
Executive Order that “amended the previously issued
Executive Order 13597 (Establishing Visa and Foreign
Visitor Processing Goals and the Task Force on Travel and
Competitiveness), which was signed into law by Presi-
dent Obama in January 2012,” President Trump’s order,
aptly titled, “Amending Executive Order 13597,” called
for the “removal of language that mandates the Depart-
ment of State ‘ensure that 80 percent of nonimmigrant
visa applicants are interviewed within three weeks of
submitting a visa application.””®® This could readily have
an impact on the wait times for many visa applicants
around the world seeking to enter or re-enter the U.S. In
response, the U.S. Travel Association and 19 other institu-
tions wrote to the administration requesting modifica-
tions, by indicating, “with the State Department’s focus
on increased scrutiny of visa applicants, the Administra-
tion should consider lifting any hiring freeze policies at
the Department of State][. ...] Trained personnel are neces-
sary to review visa applications, and ensure that potential
visitors do not pose a threat to national security.”®!

This could obviously have drastic consequences for
touring artists, athletes who need to begin training, artists
who have gallery openings, and countless other individu-
als who need to reach the U.S. for work or simple busi-
ness/tourist purposes (such as negotiating a performance
agreement without actively working under that agree-
ment). Nonetheless, at present, we do not know exactly
how this will look, because it will take some time to see
the effects of the removal of such express prioritization.

However, we cannot discuss consular processing
without referencing the current political discord between
the U.S. and Russia. In response to the U.S.’s removal of
Russian diplomats, Russia removed 755 DOS employees
at the U.S. Embassy and consulates, as of September 1,
2017.92 Though we are only beginning to see the ramifica-
tions of this decision, what is clear is that there is likely to
be a noticeable slowdown in visa processing at the U.S.
Embassy in Moscow. Therefore, if possible, individuals
who would otherwise go to the Embassy or a Consulate
in Russia would be best advised to apply for their visas, if
possible, in other countries.
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August 2, 2017

We look now to the Reforming American Immigra-
tion for a Strong Economy Act, better known as the
RAISE Act,® which was sponsored by Senators Tom
Cotton and David Perdue, and supported by President
Trump. The RAISE Act takes aim at permanent residency
or green card applicants by winding down the diversity
visa program, not allowing green card holders to sponsor
their family members, decreases the number of refugees
authorized to enter the U.S., and creates a point-based
system that would score applicants based upon “predic-
tors of immigrant success.”%

However, as reported in WIRED, according to Alex
Nowrasteh of the Cato Institute: “I think it's dead on ar-
rival. A lot of Republican senators like legal immigration.
They think it's good for the economy. They think family
unification is great. They’re just against illegal immigra-
tion.”%> Therefore, and because it is highly unlikely to
go anywhere, we need not waste any more time on the
RAISE Act.

September 18, 2017

Contrary to the RAISE Act’s future, DHS’s monitor-
ing of individuals, their information, and their communi-
cations is something that is likely here to stay and prog-
ress over time. Despite this, it is important to note before
proceeding that DHS, through USCIS, ICE, and the CBP,
has been monitoring social media accounts and maintain-
ing information about individuals seeking immigration
benefits for some time. As a result, we should be discern-
ing when we read or become aware of news that DHS
is implementing “new” policies or “new” monitoring
activities as they relate to individuals seeking immigra-
tion benefits.

However, with its publication of a notice that it “pro-
poses to modify a current DHS system of records titled,
‘Department of Homeland Security /U.S. Citizenship and
Immigration Services, U.S. Immigration and Customs
Enforcement, U.S. Customs and Border Protection—001
Alien File, Index, and National File Tracking System
of Records’® [the System]” in the Federal Register on
September 18 (the Notice),®” DHS is expanding the scope
of individuals who will be monitored and is expressly in-
dicating the materials that will be reviewed and retained
in DHS'’s file system, effective as of October 18, 2017. The
System, as amended in 2013, specifies the “categories of
individuals covered,” including, among others: “Prepar-
ers, attorneys, and representatives who assist individuals
during benefit and enforcement proceedings under the
INA,” but not civil surgeons, interpreters or law enforce-
ment officers.

The Notice, however, breaks up and expands prepar-
ers, attorneys, representatives, and includes civil sur-
geons, interpreters, and law enforcement officers as indi-
viduals who will be subject to monitoring by indicating:

¢ Civil surgeons who are required to conduct and
certify medical examinations for immigration
benefits; and law enforcement officers who certify a
benefit requestor’s cooperation in the investigation
or prosecution of a criminal activity;

* Preparers assisting an individual seeking an im-
migration benefit or agency action under the INA;

* Interpreters assisting an individual seeking a ben-
efit or agency action under the INA;

* Attorneys or representatives recognized by USCIS
or accredited by the BIA; or

e Law enforcement officers who certify a benefit
requestor’s cooperation in the investigation or pros-
ecution of a criminal activity.%

This is worrisome, of course, and should give us all
cause for concern: By including doctors, lawyers, accred-
ited representatives, and any other person or entity that
prepares a petition for submission to USCIS, DHS is con-
firming that it may conduct searches into those individu-
als and entities and maintain any such information that it
finds in a file related to the beneficiary of that petition.

Similarly, while the System included “U.S. citizens
when petitioning for benefits under the Immigration and
Nationality Act (INA) on behalf of another individual”
under its purview,* the Notice broadens the class of
person from U.S. citizens to “Individuals,” which could
include agents sponsoring one or more artists, and goes a
step further to include:

¢ Individuals acting as legal guardians or designated
representatives in immigration proceedings involv-
ing an individual who has a physical or develop-
mental disability or mental impairment (as autho-
rized under the INA)[.]"°

What is most unsavory about this is that the Notice
appears to indicate that DHS will be monitoring every-
one from natively born U.S. citizens and naturalized U.S.
citizens—emphasis here on U.S. citizens—to permanent
residents and temporary visitors or workers, including
those who have been authorized to enter and remain
within the U.S.

Knowing who is subject to the Notice, we now look at
which information is subject to the Notice, and in doing so,
we see that DHS expressly indicates that it will be looking
at “social media handles and aliases, associated identifi-
able information, and search results.””! In an age when
nearly everyone has a social media profile or account,
whether it be on LinkedIn, Facebook, Instagram, Twitter,
snapchat, or any other platform, there is an array of infor-
mation that has been and continues to be made public.

Without further clarification or safeguard measures
in place, the expansive nature of looking at and maintain-
ing “search results” related to an individual or entity is
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significant cause for concern: What if there are two people
with the same name and the wrong party’s information

is saved in the file? Will USCIS’s opinion of an attorney,
representative, interpreter or civil surgeon bias its review
of the petition that she or he has submitted? How do

we ensure that the record is accurate with respect to the
parties and their social media handles, aliases, and search
results? Furthermore, if the record is not accurate, how to
we correct it, so that there is no negative inference made
with respect to future submissions or representations?

There are many articles that have been written ex-
pressing exasperation with the Notice. It is true that DHS
has been looking into and reviewing many of our clients’
social media accounts, as well as web-based searches
related to each of them, that DHS is now overtly doing so
indiscriminately and with respect to such a broad range
of individuals and entities is bothersome on many levels
and a significant cause for concern.

Due to the potential privacy issues associated with
the Notice, it is likely that we will see multiple challenges
to its validity. In the meantime, however, we must remain
vigilant in protecting our and our clients’, as well as our
collaborators” and staffs’, information. This could have
very interesting implications for many of us.

September 24, 2017

The newly revised travel ban, titled the “Presidential
Proclamation Enhancing Vetting Capabilities and Process-
es for Detecting Attempted Entry Into the United States
by Terrorists or Other Public-Safety Threats,” signed by
the President on September 24, 2017 and scheduled to
go into effect as of October 18, 2017 (Proclamation),”? can
also have some interesting implications. As we discussed
above, having faced an array of hurdles for his first two
travel bans, this third iteration is in response to the array
of opinions out of the circuit courts, SCOTUS’s opinion
regarding the preliminary injunction(s) and authorized
admissions, and the impending expiration of the 90-day
period.

Though the Proclamation maintains a tenor that is
similar to the first two, it curiously lists Chad, North Ko-
rea, and Venezuela, in addition to Iran, Libya, Syria, and
Yemen, as countries of concern due to their “’inadequate’
identity-management protocols [and] information-sharing
practices, and risk factors” related to national security
and public safety of America and its people.”> However,
what it also does is modify the restrictions on a per-coun-

try basis, which CNN sets forth as follows:

¢ North Korea and Syria: Entry as immigrants and
non-immigrants is suspended;

¢ Chad, Yemen, and Libya: Entry as immigrants and
non-immigrants on some business and tourist visas
is suspended;

* Venezuela: Entry of certain Venezuelan govern-
ment officials and their immediate family members
as non-immigrants on some business and tourist
visas is suspended;

Somalia: Entry as immigrants is suspended, and
non-immigrants traveling to the United States will
face enhanced screening and vetting requirements;
and

Iran: Entry as immigrants and non-immigrants is
suspended, except under valid student and ex-
change visitor visas, with enhanced screening and
vetting requirements.”

Several of these restrictions are odd: (1) Why is North
Korea included in the Proclamation when it is illegal for
its citizens to leave without pre-approval (which is not
likely to be granted for purely travel purposes); (2) why is
Chad included in the Proclamation when “[t]he govern-
ment of Chad is an important and valuable counterter-
rorism partner of the United States, and the United States
Government looks forward to expanding that coopera-
tion, including in the areas of immigration and border
management,””” and (3) why is the restriction on Venezu-
ela so limited to impact only a select number of govern-
ment officials and their families?

It could be argued that the inclusion of North Korea
and Venezuela was to counter the argument that it is a
ban on Muslim individuals, because, as we can see, “[t]he
addition of North Korea and Venezuela now means not
all nations on the list are majority-Muslim.””® Therefore,
with these new additions and the more narrowly tailored
scope, the question before SCOTUS is whether the Procla-
mation has effectively rendered moot the pending litiga-
tion against Travel Bans 1 and 2. As referenced above, the
Supreme Court has determined that no, the Proclamation
has not rendered moot the pending litigation against
Travel Bans 1 and 2.7

However, whatever the motives may be, though this
Proclamation is not likely to have a drastic impact on in-
dividuals in the entertainment, arts, and sports industries,
the reaction to potential Venezuelan petitions for O and P
visas could lean negative as a result. As indicated above,
we have seen an increase in RFEs for individuals from
all countries, so if this is all part of “extreme vetting” or
“enhanced screening” measures, then we will need to be
mindful of the potential impact on timing and other op-
tions available to us: in Fiscal Year 2016, there were 1,528
O and P visas issued to Venezuelan nationals.

October 8, 2017

This was a surprisingly busy day for the Admin-
istration: The President issued (i) a letter to the House
and Senate leaders in which he set forth his “Immigra-
tion Principles and Policies” (the Letter),”® and (ii) travel
restrictions on Turkish nationals,” the latter of which is
discussed below in the Additional Actions section. The
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letter sets forth “reforms that must be included as part of
any legislation addressing the status of Deferred Action
for Childhood Arrivals (DACA) recipients,” and claims
that they “are necessary to ensure prosperity, opportunity,
and safety” for America.®’ Some of those reforms include:

(a) building “the wall;”8!

(b) “blocking sanctuary cities from receiving certain
grants or cooperative agreements administered or
awarded by the Departments of Justice and
Homeland Security;”8?

(c) forcing “State and local jurisdictions to provide
all information requested by ICE relating to
aliens in their custody and the circumstances sur-

rounding their detention;”%3

(d) authorizing State and local governments to en-
force immigration laws, rules, and regulations;3*

(e) making it a misdemeanor for and imposing harsh
penalties on those individuals who overstay their
visa status;8?

(f) increasing the number of ICE agents;
(g) expanding ICE’s ability to detain individuals;¥

(h) “[rlequir[ing] the use of the electronic status-
verification system (“E-Verify’) by U.S. employ-
ers;”88 and

(i) implementing “a new, points-based system for
the awarding of Green Cards [...] based on fac-
tors that allow individuals to successfully assimi-
late and support themselves financially.”%

It is important to point out that, as with other aspects
of the administration’s policies, none of the demands set
forth in the letter are new to the conversation. Specifi-
cally, they are not new to the President, who has espoused
them on numerous occasions.”® However, as Tamara Keith
writes for NPR, “what’s new is demanding that they be
included in the legislative fix for the DACA program.”*!
What seems apparent, however, is that the letter confirms
the Administration’s seriousness about pursuing and
implementing these immigration policies and those that it
has espoused since January 2017.

December 1, 2017

In a previous article from Summer 2017, we touched
briefly upon the International Entrepreneur Rule (the
“Rule”), which would allow aspiring entrepreneurs the
ability to apply for authorization to work and reside in
the United States for a total of five years to build their
businesses.

The Rule was slated to go into effect in July 2017, but
this was not likely because the Administration froze the
implementation of all new and/or pending regulations,
which “is a fairly standard move for a new administra-

tion taking over from the other party. It effectively halts
any lingering policies from the Obama administration
before they can be finalized.”*?> However, what was not
standard was that in July, rather than implementing the
Rule, the Administration delayed its “implementation to
March 2018, and said it was ‘highly likely” to ultimately
rescind the [R]ule.”?3 The Administration did this on
July 11, 2017, six days before the Rule would have taken
effect, by issuing a new Rule (the “Delay Rule”), without
offering the public advance notice or an opportunity to
comment.”* On September 19, 2017, the National Ven-
ture Capital Association and other start-ups and entre-
preneurs, represented by the American Immigration
Council and Mayer Brown LLP, brought suit against the
DHS arguing that “Because DHS did not solicit advance
comment from the public on the delay, it violated clear
requirements of the Administrative Procedure Act.”®® The
argument proceeded to indicate that “As a result of the
suspension of the [Rule], immigrant entrepreneurs that
intended to use the rule have been and will be harmed.
The U.S. economy will miss new businesses and jobs that
would have been created but that unfortunately will now
be created overseas.”*

"As strange as it may be, it is terribly
unclear what will happen to the DACA
program that was created by President
Obama via executive action and carried
out by the DHS through USCIS.”

In his decision, Judge Boasberg agreed with the
National Venture Capital Association and its cohorts,
granted their Motion for Summary Judgment, vacated the
Delay Rule and thereby placed DHS in a position to begin
swiftly implementing the Rule.?” As of this writing, it is
unclear whether the Administration is going to appeal
the decision, though given its past efforts, it would seem
likely to do so. Stay tuned, because there are likely to be
more developments in this murky space.

Additional Actions

Though we have covered quite a few, it should be
noted that there have been other actions that impact im-
migration, but are less overt with respect to the sports and
entertainment industries.

Possible Rescission of DACA

As strange as it may be, it is terribly unclear what will
happen to the DACA program that was created by Presi-
dent Obama via executive action and carried out by the
DHS through USCIS. Though Attorney General Sessions
declared that it has been “rescinded,” what he more likely
meant was that it will not be enforced any longer. Despite
this assertion, President Trump has asked the question,
“Does anybody really want to throw out good, educated
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and accomplished young people who have jobs, some
serving in the military?”?® Nonetheless, the program is
scheduled to be phased out by the end of March 2018,
which, as can be seen from the list above, can be a lifetime
under the present administration.

“Clearly, as the Mar-a-Lago resort, among
many others, and numerous racetracks
around the U.S. use the H-2B program for
seasonal employees, President Trump had
an interest in this visa.”

Authorization of Additional Work Visas (H-2B)

In response to numerous pleas for help from sea-
sonally-driven industries, the administration “allow[ed]
15,000 more visas for temporary seasonal workers.”® As
described in the NBC report, “Congress gave DHS the
power to authorize more [visas], after consulting with
the Labor Department and determining that companies
would be significantly harmed if they weren’t able to
bring in foreign workers for the season.”%

Clearly, as the Mar-a-Lago resort, among many oth-
ers, and numerous racetracks around the U.S. use the
H-2B program for seasonal employees, President Trump
had an interest in this visa. What that means for the future
of other non-immigrant classifications, we will just have
to wait and see.

Reciprocal Travel Restrictions on Turkish and American
Nationals

With respect to Turkey, as published in the Washing-
ton Post, “both governments abruptly announc[ing] they
were canceling most visitor visas between the countries
[...]illustrated how the critical alliance between Turkey
and the United States, anchored in military, intelligence
and commercial ties, has been battered in recent months
by a series of deep disagreements over the war in Syria
and the fate of Fethullah Gulen, a Turkish cleric who lives
in exile in Pennsylvania and is wanted by the Turkish
authorities.”%! It is worth being aware of the relationship
between the two countries, because, as with the restric-
tions on Venezuelan nationals, even though these restric-
tions are not likely to have much of an impact on those
in the sports, arts, and/or entertainment industries, there
are still a considerable number of work visas held by
Turkish nationals.

Conclusion

The current state of immigration is such that we are
in a state of uncertainty and change, made all the more
convoluted due to an administration that seems unable
to provide any amount of clarity about its activities. As
many of the immigration activities may have an impact
on the sports and entertainment industries, it is important

to take a moment to review what has transpired thus far.
We must be mindful of the new level of review being ap-
plied to visa applicants, the nationalistic attitude that has
continued to be applied to immigration policy, and the
potential for timing issues that could arise therefrom.

Views expressed in this article are of the author only
and are not to be attributed to this publication, its edi-
tors or the New York State Bar Association.
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RESOLUTION ALLEY

Arbitration of Art and Cultural Heritage Disputes

By Theodore K. Cheng

Resolution Alley is a column about the use of alternative dispute resolution in the entertainment, arts, sports, and other related industries.

The growth in art transactions around the world has
led to a corresponding increase in the growth of art law as
a field of expertise and a rise in art and cultural heritage
disputes. For example, in 2015, The New York Times report-
ed that Dmitry E. Rybolovlev, a Russian billionaire and
owner of one of the world’s most valuable art collections,
was involved in “what has become perhaps the largest
feud in the art world today” with Yves Bouvier, a Swiss
businessman, who acted as a sort of broker to assist Rybo-
lovlev in acquiring various pieces of art over the years.!
Apparently, the two have been battling in courtrooms
all around the world—in Paris, Monaco, Singapore, and
Hong Kong—over accusations that Bouvier overcharged
as much as $1 billion for multiple pieces of art. It began
when Rybolovlev discovered that he had paid $118 mil-
lion for a Modigliani painting, brokered through Bouvier,
that the seller had sold for only $93.5 million—a differ-
ence of nearly $25 million.2

“Like a judge in a court proceeding, the
arbitrator (or tribunal) is tasked with
determining the merits of the dispute,

in a final and binding manner, according
to rules and procedures that are agreed-
upon by the parties.”

Practitioners in art law will readily attest that the
interdisciplinary nature of that field means that disputes
over art and cultural heritage can involve a host of dif-
ferent subject areas. Such areas include the application of
copyright law principles, ownership issues, the operation
of contractual obligations, accusations of potential theft
and misappropriation, discovery of forgeries, respect for
cultural expression, and adherence to cultural property
norms. In turn, these issues lead to a greater likelihood
that art and cultural heritage disputes will involve com-
plex legal issues. At their core, they can also involve other
sensitive commercial, financial, cultural, ethnic, religious,
spiritual, historical, and ethical issues. Moreover, art and
cultural heritage disputes are diverse by their very nature
and are nearly guaranteed to involve a variety of parties
with multiple interests, such as artists and their families,
auction houses, art collectors, art dealers, art brokers,
archives, galleries, museums, libraries, universities, in-
digenous communities, anthropologists, banks, and even
sovereign states.

Thus, resolving art and cultural heritage disputes
is exceedingly challenging, especially with the global
expansion of art transactions, in which the parties to the
disputes hail from different countries, with markedly
disparate jurisdictions and cultural backgrounds. As Ry-
bolovlev and Bouvier are likely finding out, the choice of
a particular country’s court system in which to resolve the
dispute is a daunting matter, publicly airing the dispute
in an open forum presided over by an adjudicator who is
unlikely to have any legal or other knowledge about art
law, art and cultural heritage disputes, or perhaps even
art and cultural heritage in general. These proceedings
will likely also be costly, take an inordinate amount of
time to conclude, require enormous investment of emo-
tional capital, and, ultimately, take control away from the
parties over how the ultimate resolution will be achieved.

One way to minimize or eliminate the drawbacks of
relying upon traditional court litigation to address art and
cultural heritage disputes is to consider arbitration as a
mechanism to resolve them. Arbitration is well suited to
addressing art and cultural heritage disputes where the
parties anticipate requiring that the decision maker have
specific subject matter and/or industry expertise.> The
selection of an appropriate arbitrator (or tribunal) is criti-
cal to achieving a just result, because the parties typically
want an arbitrator who can appreciate the legal issues
and the technical, cultural, and other issues pertaining
to art transactions, valuation issues, and other relevant
norms. Like a judge in a court proceeding, the arbitra-
tor (or tribunal) is tasked with determining the merits of
the dispute, in a final and binding manner, according to
rules and procedures that are agreed upon by the par-
ties. Unlike in a court proceeding, however, the parties
to an arbitration proceeding can choose the arbitrator (or
tribunal) based upon relevant criteria, such as copyright
expertise or prior art transaction experience. Moreover, if
properly managed by the arbitrator (or tribunal), the par-
ties, and their counsel, arbitration can result in a dispute
resolution process that is fair, expeditious, and cost-ef-
fective. Through all of this inherent flexibility, the parties
can better exercise control over how the resolution of their
dispute will be achieved.

Arbitration is also generally a confidential process.

This tenet of confidentiality may be important in art and
cultural heritage disputes as a way to preserve the par-
ties” professional and personal reputations. (For Rybo-
lovlev, however, because he views what Bouvier did as
“a personal act of betrayal,” for tactical reasons, out of
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principle, or just plain spite, eschewing confidentiality

in favor of a public trial may be exactly what he desires.)
Confidentiality of the proceedings can also, in some cases,
help protect the value of the art works themselves, which
can suffer a decline as a result of being associated with a
public dispute.

Additionally, the ability to secure a preliminary
injunction or other interim relief in an arbitration setting
is a valuable attribute for selecting this method of dispute
resolution. All of the major international arbitration pro-
viders—the London Court of International Arbitration,
the International Chamber of Commerce, the Internation-
al Centre for Dispute Resolution, the CPR Institute, and
JAMS—have emergency arbitrator provisions in their de-
fault rules. If the availability of preliminary remedies is a
consideration in how to address an immediate concern—
such as preventing works of art from being transferred
overseas, attaching the pieces of art in question, stopping
the sale of art over which ownership is being contested,
or freezing the proceeds of art transactions—arbitration
might be a viable option in some cases.

“In view of the advantages that
arbitration affords, parties should be
encouraged to consider this option more
seriously lest their disputes overtake them
and become the latest public ‘feud in the
art world.””

When it comes to providers, another one to consider
specifically for art and cultural heritage disputes is the
World Intellectual Property Organization (WIPO), a
self-funded agency of the United Nations that provides
neutral, international, and non-profit alternative dispute
resolution options. The WIPO Arbitration and Mediation
Center (WIPO Center), which is based out of Geneva,
Switzerland and has an outpost in Singapore, was estab-
lished in 1994 to offer various such options, including
arbitration, for the resolution of international commercial
disputes between private parties.” The WIPO Center is
widely recognized as particularly appropriate for technol-
ogy, entertainment, and other disputes involving intel-
lectual property, such as art and cultural heritage dis-
putes.® Aside from administering art and cultural heritage
disputes, the WIPO Center also maintains an extensive
roster of highly qualified, independent, and specialized
arbitrators who have demonstrated expertise in such dis-
putes. Moreover, it stands ready to assist parties and their
counsel in designing an arbitration process that is tailored
to meet their needs and concerns, affording them guid-
ance and training both before and after a dispute arises.

Perhaps of most significance to art and cultural heri-
tage disputes is the advantage, in international arbitra-

tion proceedings, to resolve cross-border disputes and
have the arbitration award recognized and enforced in
most countries in the world through the operation of

the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, which is also known as the New
York Convention.” This international treaty was adopted
on June 10, 1958 by the United Nations Commission on
International Trade Law (UNCITRAL) and entered into
force on June 7, 1959. The United States ratified the treaty
on September 30, 1970. As of March 2017, 157 state parties
had become signatories to the New York Convention,
including 154 of the 193 United Nations members. The
treaty requires courts of contracting states to give effect

to private agreements to arbitrate and to recognize and
enforce—subject to certain, limited defenses—arbitration
awards made in other contracting states. It is without
question one of the driving forces behind the growth and
stability of international arbitration as a means of resolv-
ing global and cross-border disputes.

One reason that the New York Convention has been
so important in promoting international arbitration is
that the United States is not a signatory to any conven-
tion or treaty that requires recognition or enforcement of
foreign court judgments. Moreover, there is no federal
law governing the recognition or enforcement of foreign
court judgments; nor will foreign court judgments be
recognized through the use of a letter rogatory or letter
of request.® Instead, recognition of foreign judgments is
provided by the laws of the individual states or by com-
mon law.’

Of course, all of this depends on whether the parties
to the art and cultural heritage dispute have previously
contracted to use arbitration to resolve their disputes or
can now prospectively agree, in the face of the pending
dispute, to arbitrate their matter. While the empirical evi-
dence is elusive, there appears to be closer attention being
paid, if not renewed emphasis, on arbitration clauses
being included in international contracts pertaining to
works of art, particularly in connection with loans (art
works as collateral), sales and other transactions directly
relating to pieces of art, and insurance of art works. In
view of the advantages that arbitration affords, parties
should be encouraged to consider this option more seri-
ously lest their disputes overtake them and become the
latest public “feud in the art world.”

Endnotes

1. Doreen Carvajal and Graham Bowley, The Billionaire, the Picassos
and a $30 Million Gift to Shame a Middleman, N.Y. TIMEs (Sept. 23,
2015), available at https:/ /www.nytimes.com/2015/09/24/arts/
design/the-billionaire-the-picassos-and-a-30-million-gift-to-
shame-a-middleman.html.

2. The article goes on to report that, in a ploy aimed at shaming
Bouvier, Rybolovlev intended on returning two Picasso portraits,
valued at $30 million, to the artist’s stepdaughter, who had
claimed that they had been stolen from her. Rybolovlev had also
purchased the works from Bouvier, and, by returning them,
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Rybolovlev was attempting to draw further attention to his
dispute with Bouvier.

3. According to a study conducted by the Rand Institute for Civil
Justice, the majority of the respondents found that arbitrators are
more likely to understand the subject matter of the arbitration than
judges because they can be selected by the parties. See Rand
Institute for Civil Justice, Business-to-Business Arbitration in the
United States: Perceptions of Corporate Counsel, (2011) at 1-2, 32,
available at www.rand.org/content/dam/rand/pubs/technical
reports/2011/RAND_TR781.pdf.

4. See generally Theodore K. Cheng, Maintaining Confidentiality in
Arbitration, N.Y. STATE BAR Assoc. ENTMNT, ARTS AND SPORTS L. J.,
Vol. 28, No. 2, at 25 (Summer 2017).

5. See WIPO Arbitration and Mediation Center, available at http://
www.wipo.int/amc/en/center/background.html.

6.  See WIPO Alternative Dispute Resolution (ADR) for Art and
Cultural Heritage, available at http:/ /www.wipo.int/amc/en/
center/specific-sectors/art/.

7. See UNCITRAL Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, available at www.uncitral.org/
uncitral /en/uncitral_texts/arbitration/NYConvention.html; New
York Arbitration Convention, available at www.
newyorkconvention.org.

8. Each of these devices is a formal request from one court to a court
in a foreign country requesting judicial assistance. For example,
U.S. litigators often use them to effectuate service of process or the
taking of evidence in other countries.

9.  To address the concern that U.S. and foreign courts were not
regularly recognizing each other’s judgments, in 1962, the Uniform
Law Commissioners promulgated the Uniform Foreign Money-
Judgments Recognition Act (the 1962 Model Act). The 1962 Model
Act generally codified the principles of comity (and, specifically,
the recognition and enforcement of foreign judgments) previously
set forth in Hilton v. Guyot, 159 U.S. 113 (1895) and has been
adopted by 31 states (including New York), the District of
Columbia, and the U.S. Virgin Islands. See Uniform Law
Commission Legislative Fact Sheet—Foreign Money Judgments
Recognition Act, available at http:/ /www.uniformlaws.org/
LegislativeFactSheet.aspx?title=Foreign%20Money %20
Judgments%?20Recognition%20Act. The Uniform Law
Commissioners updated the 1962 Model Act in 2005 by
promulgating the Uniform Foreign-Country Money Judgments
Recognition Act, which has been adopted by 23 states and the
District of Columbia, but not New York. See Uniform Law
Commission Legislative Fact Sheet—Foreign-Country Money
Judgments Recognition Act, available at http:/ /www.uniformlaws.
org/LegislativeFactSheet.aspx?title=Foreign-Country%:20
Money%20Judgments%20Recognition%20Act.
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HoLLywooD DOCKET

Making the Perfect Pitch

By Neville L. Johnson and Douglas L. Johnson

Introduction

Theft of idea and copyright litigation
keep lawyers very busy, as dishonesty
involving literary property is very real.

Y
Hollywood’s currency is good and valu- ;i \ J/ \‘ .' to read.
able ideas. A creative executive who has U ' 3

no ideas can find him or herself without

a job. Protectable intellectual property can be as simple
as an expression of an idea or as complex as a completed
screenplay or book. The starting point in idea theft is
whether the idea is protectable. The fundamental belief is
that ideas, on their own, are not legally protected.

Some ideas are so commonplace and ordinary that
they are excluded from copyright law protection under
the scenes a faire doctrine. The most common example of
this doctrine is the plot from Shakespeare’s Romeo and
Juliet, the story of two young people from warring fami-
lies who fall in love with tragic results. A Wikipedia page
currently lists 88 film and television adaptations of Romeo
and Juliet.

The most important method of selling ideas in the
film and television industry is the pitch. How, then, does
the intellectual property exchanged in a pitch meeting
secure legal protection? Ordinarily before the pitch, there
is no written contract between the two parties to buy and
sell the idea. What is to stop the recipient from appropri-
ating every good idea that comes his or her way? One le-
gal protection for ideas is known as the “implied-in-fact”
contract. California courts have held that an implied con-
tractual right to compensation may arise when a creative
submits material to a producer with the understanding

that the creator will be paid if the producer uses that idea.

Given the possibility of an implied-in-fact contract,
the recurring question asked by clients on both sides of
the pitch is how to avoid claims of idea theft. How can
the writers submitting intellectual property protect their
rights in their submissions? Conversely, how can recipi-
ents of submitted scripts protect themselves from accusa-
tions of idea theft?

Development of the Implied-in-Fact Contract in
California

California’s courts began wrestling with these ques-
tions in the 1950s in the seminal case Desny v. Wilder.!
In that case, Victor Desny called director Billy Wilder at
Paramount Pictures with a “great idea” for a movie. The
central idea of the movie was the life story of Floyd Col-

lins, a boy who became trapped in a cave

/ " ‘ 80 feet deep. Desny could not get past

Wilder’s secretary, who told him that the
65-page treatment was too long for Wilder

Three days later, Desny called back

with a three-page outline. Wilder’s sec-
retary asked Desny to read the outline over the phone so
that she could take it down in shorthand, and he did. The
secretary told Desny that she liked the story, would talk
it over with Wilder, and “let him know” what happened.
Desny told the secretary that Paramount and Wilder
could only use the story if they paid him. To Desny’s sur-
prise, Wilder and Paramount made a movie concerning
the life and death of Floyd Collins, Ace in the Hole, which
closely paralleled Desny’s synopsis, as well as the histori-
cal material on Floyd Collins. The film also included fic-
tional material unique to Desny’s synopsis. Desny sued,
claiming that Wilder and Paramount breached an implied
contract.

The California Supreme Court agreed with Desny,
recognizing that even when an unsolicited idea submis-
sion is made, the circumstances of the disclosure may
support the finding of an implied-in fact-contract:

Usually the parties will expressly con-
tract for the performance of and payment
for such services, but, in the absence of
an express contract, when the service

is requested and rendered the law does
not hesitate to infer or imply a promise
to compensate for it. In other words the
recovery may be based on contract either
express or implied. The person who

can and does convey a valuable idea to

a producer who commercially solicits
the service or who voluntarily accepts

it knowing that it is tendered for a price
should likewise be entitled to recover.?

A plaintiff suing for breach of implied-in-fact contract
relating to an idea submission must prove that (1) he or
she conditioned his or her offer to disclose the idea to
the defendant on the defendant’s express promise to pay
for the idea if the defendant used it, (2) the defendant,
knowing the condition before the idea was disclosed to
him or her, voluntarily accepted its disclosure, and (3) the
defendant found the idea valuable and used it.?

For an implied-in-fact contract to form, the recipient
must understand the conditions under which the idea is
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being disclosed. If, for example, the creator blurts out the
idea to a Hollywood producer who he or she just met at a
bar, then there is no contract.* The recipient must be given
the opportunity to reject the submission before it is con-
veyed. Unsolicited pitches rarely have legal protection.
Therefore, the eager creative should not tell anyone and
everyone in town about an idea, because the likelihood is
that it will be stolen unless the disclosure is made under
circumstances where the recipient either requested the
idea, or it was understood from the circumstances that
there is an expectation of payment, e.g., a pitch meeting at
a studio.

“Where a producer has previously earned
executive producer fees and backend
participation in the past, damages will
likely be greater.”

Two elements are required to raise the inference of
use: the defendant had access to the plaintiff’s idea and
copied it.> Copying can be demonstrated by showing
that the defendant’s work is substantially similar to the
plaintiff’s idea.

Where a writer or producer conveys an idea to a po-
tential purchaser, and the defendant produces a product
similar to that idea, an inference arises that recipient used
the idea.® Moreover, less similarity is required when the
evidence of access is stronger, but the similarity must be
to a material element or qualitatively important part, and
could range from a mere basic theme up to an extensively
elaborated idea.”

Access to the idea is proven if one is able to show the
person creating the movie had an opportunity to view
or copy the plaintiff’s work.® Access can also be estab-
lished if the recipient of the idea was an individual in a
position to provide suggestions or comment to a super-
visory employee, or an employee within the unit from
which the defendant’s work was developed.9 However, a
court recently dismissed a case where a project had been
submitted to a major agency and another agent there
could have had access to it, on the basis that this was too
speculative.!”

The substantial similarity requirement in a Desny
claim is much lower than in a copyright case. Substantial
similarity in Ninth Circuit copyright cases is subject to
a much more rigorous test involving both extrinsic and
intrinsic similarity:

Proof of the substantial similarity is
satisfied by a two-part test of extrinsic
similarity and intrinsic similarity. Ini-
tially, the extrinsic test requires that the
plaintiff identify concrete elements based
on objective criteria. The extrinsic test
often requires analytical dissection of

a work and expert testimony. Once the
extrinsic test is satisfied, the factfinder
applies the intrinsic test. The intrinsic
test is subjective and asks “whether the
ordinary, reasonable person would find
the total concept and feel of the works to
be substantially similar.”!!

Likewise, in the Second Circuit, substantial similarity
is complex, requiring that the copying be both qualitative-
ly and quantitatively sufficient to conclude that action-
able copying has occurred.!? The qualitative component
concerns the copying of expression, rather than ideas, a
distinction that often turns on the level of abstraction at
which the works are compared. The quantitative compo-
nent generally concerns the amount of the copyrighted
work that is copied.!

New York also recognizes Desny-type claims.'* New
York law adds an extra element: an idea must be novel to
the buyer for an implied-in-fact contract to exist.!®

Advantages and Disadvantages of Desny Claims
versus Copyright Claims

A Desny claim and a copyright claim may be brought
together in the same lawsuit. Both types of claims will
revolve around the timing of the idea theft. The same
evidence will be used to establish the case, including
emails, computer hard drive searches, and witness depo-
sitions. While a Desny claim and a copyright claim may
be brought simultaneously, both have advantages and
disadvantages.

Damages

The winner of a copyright infringement case is enti-
tled to his or her actual damages, as well as all profits the
infringer made from the project.!® A prevailing plaintiff in
a Desny claim, however, must prove the reasonable value
of the ideas used by the defendant. Where a submitter has
no proven track record of having his or her work pro-
duced, the defendant will assert that damages are limited
by the writer’s stature. Where a producer has previously
earned executive producer fees and backend participation
in the past, damages will likely be greater.

However, some courts have held that damages
should be based on the value of the of the idea to the
defendant.'” Damages are problematic for rookie writers
and producers in Desny claims, and a case may not be
worth pursuing for this reason.

State Court Advantage

The Desny claim can be filed in state court, while
copyright claims are limited to federal court. In California
state court, a plaintiff may prevail if he or she convinces
nine out of the 12 jurors. In New York state court, a ver-
dict may be rendered by five out of the six jurors. Federal
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courts require a unanimous jury verdict for a plaintiff to
prevail.

Attorney Fees

The prevailing party in a copyright case may be able
to recover his or her attorney fees and costs incurred in
the litigation. This could be in the hundreds of thousands
of dollars. However, this award cuts both ways—an un-
successful plaintiff could find him or herself bankrupted
by these fees and costs. Attorney fees are not automati-
cally given to the winning party, but are subject to the
court’s discretion. The court must give substantial weight
to the objective reasonableness of the losing party’s posi-
tion before making such an award.!8

For example, in two recent trials involving songs by
Marvin Gaye and Led Zeppelin, the courts used discre-
tion in denying the attorney fees award, finding that the
case presented novel issues and the outcome of those is-
sues was far from clear during the litigation.!” Due to this
issue, a plaintiff may be better filing only a Desny claim in
State court.

“The submission agreement may also
include a provision for mandatory
mediation or binding arbitration in the
event of a dispute, and a provision giving
attorney fees to the prevailing party.”

Copyright Claims Require Registration

A copyright claim is predicated on registration of
the idea with the U.S. Copyright Office. An owner of
intellectual property cannot recover statutory damages
(minimum damages) or attorney fees unless the idea was
registered with the copyright office three months before
the disclosure or publication of the work.?’ Copyright
registration opens the door to these damages, which can
be a big stick in obtaining a settlement.

Independent Creation Defense to Desny Claim

The independent creation defense is the primary
defense against a Desny claim. This defense allows the
defendant to overcome a claim by affirmatively proving
that any similarity is purely coincidental, and that no use
of the plaintiff’s idea occurred because the defendant’s
project was independently created.?!

Making Submissions—Best Practices

The easiest way to protect ideas when making a pitch
is to create a clear paper trail long before that meeting
with the producer. Creating a paper trail begins with
registering the idea. It is advisable that all treatments
and scripts be registered with the U.S. Copyright Office
immediately upon creation. The Writers Guild of America

provides a registration service for use by the general
public, as well as its members. The purpose of this reg-
istration is to establish the completion dates of material
written for film and television. The registration provides
a dated record of the idea, a date that will be the crux of
any infringement or breach of contract action.

A “leave behind,” the written pitch, is and should
usually be left with the person(s) being pitched. In addi-
tion, the paper trail should continue after the pitch, such
as sending a follow-up email to the recipient of the idea
thanking the person who took the pitch. Again, this will
help prove the timing of the submission.

Protection of the idea with this paper trail implicates
more than payment for the idea. It also protects a poten-
tial writing credit. The importance of receiving a writing
credit goes far beyond immediate monetary compensa-
tion. In the film and television world, the writing credit
is particularly valuable and can be career defining, as it
performs a marketing function, and helps set the “quote”;
assists in negotiating for a higher rate of compensation
once a job opportunity has been offered; and can assist
in obtaining additional compensation based on a sub-
stantial contribution to a project as reflected by the credit
received.?? Credits are of “extreme and vital importance,”
and are “the lifeblood in this industry.”?3

Receiving Submission—Best Practices

The recipient of ideas should also be concerned about
possible claims of idea theft and should take steps to
avoid such claims. The obvious first step is to refuse to ac-
cept unsolicited submissions of ideas. The second line of
defense is use of a submission agreement, which should
be fully executed before the contents of the submitted
work are disclosed. These agreements will commonly
include a provision stating that the person submitting the
idea understands that the recipient may have a similar
idea in progress. The submission agreement may also
include a provision for mandatory mediation or binding
arbitration in the event of a dispute, and a provision giv-
ing attorney fees to the prevailing party.

The downside of demanding mandatory arbitra-
tion is the cost. Another downside with commonly used
arbitrators like JAMS is the issue of institutional bias.>*
The submission agreement is often not required when the
writer is established and represented by a reputable agent
or attorney.

Conclusion

Theft of ideas is commonplace, as well as meritless
lawsuits. It is advisable for one to be aware and do the
best to protect one’s client. Courtrooms are not the theatre
for ideas to be played out.
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All's Fair (Use) in Love and Trademarks

By Cheryl Davis

In the world of intellectual property law, our legal
headlines have long been full of cases about what con-
stitutes “fair use” in the copyright area. Yet what about
trademarks? Has the fair use frenzy spread to that area of
the law as well?

The Letter of the Law

Like the copyright statute, the trademark statute
expressly addresses the issue of when one may use a reg-
istered trademark (even without permission):!

[When] the use of the name, term, or
device charged to be an infringement is

a use, otherwise than as a mark, of the
party’s individual name in his own busi-
ness, or of the individual name of anyone
in privity with such party, or of a term or
device which is descriptive of and used
fairly and in good faith only to describe
the goods or services of such party, or
their geographic origin.?

Furthermore, just like fair use in the copyright con-
text, fair use of a trademark is only a defense to a claim of
infringement, not a get-out-of-litigation-free-card. Courts
will look at how and why the trademark is being used in
determining if an infringement has taken place.

"Classic” Claims

There are several ways in which the fair use defense
can be asserted in the trademark context. One is when
the trademark term is used not as a designator of a good
or service, but for its ordinary, descriptive meaning (i.e.
“descriptive of and used fairly and in good faith only to
describe the goods or services”). This is considered to be
statutory, or classic fair use, and is expressly addressed by
the terms of the Lanham Act as set forth above. Even the
likelihood of confusion caused by two parties” use of the
same (or similar) term for their products cannot elimi-
nate this defense, as the U.S. Supreme Court held in KP
Permanent Makeup, Inc. v. Lasting Impressions 1, Inc.® In that
case, both parties used the term “micro color” to describe
their products, although only Lasting Impression had
registered that term as a trademark. The Court recognized
the existence of the statutory fair use defense, but granted
certiorari to determine whether the likelihood of consum-
er confusion could defeat it. The Court found that:

Since the burden of proving likelihood of
confusion rests with the plaintiff and the
fair use defendant has no freestanding
need to show confusion unlikely, it fol-
lows...that some possibility of consumer

confusion must be compatible with fair
use, and so it is. The common law’s toler-
ance of a certain degree of confusion on
the part of consumers followed from the
very fact that in cases like this one an
originally descriptive term was selected
to be used as a mark, not to mention the
undesirability of allowing anyone to
obtain a complete monopoly on use of a
descriptive term simply by grabbing it
first.4

The Name Game

Another way in which the fair use defense can be
used is when A uses B’s trademark to identify or describe
B’s own services; this is often referred to as nominative
fair use. In New Kids on the Block v. News America Pub-
lishing Inc.,° two newspapers conducted polls about the
“New Kids on the Block” (NKOTB), in which they asked
such hard-hitting questions as: “Who’s the best on the
block?” and “Now which kid is the sexiest?” NKOTB
sued for the unauthorized use of its trademarks, and the
newspapers cited a First Amendment defense, saying that
the polls were “part and parcel of their ‘news-gathering
activities.””® The Ninth Circuit held that:

Indeed, we may generalize a class of
cases where the use of the trademark
does not attempt to capitalize on consum-
er confusion or to appropriate the cachet
of one product for a different one. Such
nominative use of a mark—where the only
word reasonably available to describe a
particular thing is pressed into service—
lies outside the strictures of trademark
law.” Because it does not implicate the
source-identification function that is the
purpose of trademark, it does not consti-
tute unfair competition; such use is fair
because it does not imply sponsorship or
endorsement by the trademark holder.?

The court went on to state the following test:

[W]here the defendant uses a trademark
to describe the plaintiff’s product, rather
than its own, we hold that a commercial
user is entitled to a nominative fair use
defense provided he meets the following
three requirements:

¢ First, the product or service in question must
be one not readily identifiable without use of
the trademark;
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* Second, only so much of the mark or marks
may be used as is reasonably necessary to
identify the product or service;

* And third, the user must do nothing that
would suggest sponsorship or endorsement by
the trademark holder.”

Lest one thinks that the matter was clearly resolved
at that point, the Second Circuit threw its hat in the ring
in International Information Systems Security Certification
Consortium v. Security University, LLC,'* when it held that
“nominative fair use is not an affirmative defense to a
claim of infringement under the Lanham Act.” However,
that court went on to say that:

[IIn cases involving nominative use,

in addition to considering the Polaroid
factors, the courts are to consider (1)
whether the use of the plaintiff’s mark is
necessary to describe both the plaintiff’s
product or service and the defendant’s
product or service, that is, whether the
product or service is not readily identifiable
without use of the mark; (2) whether the
defendant uses only so much of the plaintiff’s
mark as is necessary to identify the product
or service; and (3) whether the defendant did
anything that would, in conjunction with the
mark, suggest sponsorship or endorsement by
the plaintiff holder....” !

While apparently still applying the Ninth Circuit’s
three-factor nominative fair use test, the Second Circuit
explained the reason behind its stated distinction:

“[TThe nominative fair use test replaces the multi-factor
test that the Ninth Circuit typically employs to determine
consumer confusion, i.e., it replaces the Ninth Circuit’s
analogue to the Polaroid test.”'? Under the International
Information Systems’ court’s reading of the Lanham Act,
only “descriptive fair use” is statutorily barred, and while
“nominative fair use” may not be a statutory affirmative
defense, “the nominative fair use factors will be helpful to
a district court’s analysis.”!?

While courts may disagree on terminology, the
“nominative fair use” argument still seems to hold sway,
at least in the Second Circuit. The Southern District re-
cently applied the International Information Systems factors
in Nespresso USA., Inc. v. Africa America Coffee Trading Co.*

Parodic Fair Use—Choose Your Battles (and Your
Bag)

It may be a strange thing to think of a trademark
as being the subject of a parody, but a number of trade-
mark owners have learned otherwise, apparently to their
extreme annoyance.'® Louis Vuitton has been the subject
of several parodies, and continues to steadfastly litigate
against such comic efforts.'® In one of Louis Vuitton’s

most recent cases, the Second Circuit found that defen-
dant My Other Bag had successfully parodied the famous
bag designer’s famous trademarks.!”

As the image shows, My Other Bag featured a draw-
ing of a Louis Vuitton bag on one side of a tote bag (albeit
with the usual intertwined “LV” logo replaced with
“MOB”), and the statement “My Other Bag” on the other
side.
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The Second Circuit stated:

At the same time that they mimic LV’s
designs and handbags in a way that is
recognizable, they do so as a drawing
on a product that is such a conscious
departure from LV’s image of luxury—in
combination with the slogan “My other
bag”—as to convey that MOB’s tote bags
are not LV handbags. The fact that the
joke is on LV’s luxury image is gentle,
and possibly even complimentary to

LV, does not preclude it from being a
parody.!®

In My Other Bag, Louis Vuitton asserted a claim of
copyright infringement as well. This claim was also
defeated by a claim of fair—i.e. the increasingly popu-
lar “transformative”—use. “MOB’s parodic use of LV’s
designs produces a “‘new expression [and] message] that
constitutes transformative use.””!?

Some Questions for Clients

It seems clear that there is a fair use defense to
claims of trademark infringement. However, it is wise to
go through an assessment process when using another
party’s trademark, just as when using another party’s
copyrighted material:

(1) Why do you need to use it? In the trademark
area, the answer may be as simple as “because I
need to accurately describe his, her, its, or my
product.”

(2) How much do you need to use of it? (“As little as
possible” is usually the recommended approach
in crafting a fair use defense.)

When dealing with trademarks:

(3) Are you creating a false impression of sponsor-
ship or endorsement?

While getting the “right” answers to these questions
does not guarantee a favorable result in the event of
litigation, it might make it more likely. Furthermore, if the
answers lead a client down the non-fair use path, an attor-
ney is in a better position to advise the client accordingly.
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By Inviting Canadian and Mexican Schools, the NCAA
May Be Forfeiting on Amateurism

By Jason Chung

In April 2017, the National Collegiate Athletic As-
sociation (NCAA) permanently adopted and expanded
a pilot program that allowed Simon Fraser University of
British Columbia to participate in Division 2 (D2) athletics
and permitted each of its divisions to invite Canadian or
Mexican institutions.! However, visions of Canadian or
Mexican teams in a major Division 1 (D1) bowl game or
basketball tournament are likely premature, as big money
U.S. college tourneys promise local legal challenges relat-
ing to the NCAA’s particular brand of “amateurism,”
especially as they relate to revenue-generating or “head
count” sports.

From a Canadian context, the introduction of big-
money D1 tournaments into college athletics would likely
bring higher levels of scrutiny from courts, particularly
with regard to the question of whether student-athletes
are employees. Currently, Canada’s equivalent of the
NCAA, U Sports, offers stipends to athletes much like
their American counterparts. Athletic scholarships, re-
ferred to as Athletic Financial Awards (AFA), are awarded
and distributed subject to meeting academic require-
ments, and the values are capped to tuition and compul-
sory fees.? This is actually less generous than the NCAA,
which can also cover books, room and board.?

However, amateurism in U Sports is likely toler-
ated by Canadian courts due to the relatively small-time
nature of Canadian collegiate athletics. There is a general
acknowledgement by all parties in Canada that U Sports
does not enjoy sufficient revenues to merit greater pay-
ments to student-athletes. As noted by University of Sas-
katchewan football player John Trumpy in 2015, “Receiv-
ing payments in addition to an athletic scholarship has
never really crossed my mind. I don’t feel that [U Sports]
generates enough revenue....”

This attitude will likely change if the Canada enters
the NCAA, particularly with regard to the most lucra-
tive head count sports, like men’s basketball, football
and hockey. Amateurism rules restricting payments to
student-athletes have already been under siege in the
NCAA with cases such as O’Bannon v. NCAA, and it is
likely that Canadian courts, and student-athletes, would
wade in with greater stakes at play. A key question would
likely be whether head count sports, and the revenues
they bring, trigger an employer-employee relationship
between universities and student-athletes. The NCAA
may not like the answer to that question, particularly as it
relates to student-athlete amateurism.

Student-Athlete Amateurism in the United States

The NCAA considers amateur competition to be “a
bedrock principle of college athletics and the NCAA.”
On the surface, this appears to be logical. The idea that
student-athletes should be able to pursue their academic
and athletic careers shielded from crass commercialism is
understandable, if paternalistic.

More importantly, the NCAA’s conception of ama-
teurism has been robustly supported by American courts.
In Agnew v. NCAA, the holding cited NCAA v. Board of Re-
gents, in which NCAA bylaws related to maintaining the
“revered tradition of amateurism in college sports” or the
“preservation of the student-athlete in higher education”
were assumed to be procompetitive because the NCAA
must be given “ample latitude to play that role”.> The
NCAA'’s “strong educational mission” likely gives it le-
gitimacy when arguing before the courts that amateurism
is central to the student-athlete experience. This helps the
organization survive legal challenges to its amateurism
defense.® As such, Agnew reaffirmed that Board of Regents
remains good law, and that courts should show deference
to amateurism as it remains integral to the college sports.
This deference to amateurism is so ingrained into Ameri-
can courts’ consciousness that deference to the NCAA
and its interpretation of amateurism has persisted even
through major, material changes to how scholarships are
awarded and questions of fairness have perpetuated.

The Situation of Student-Athletes in the NCAA

In the 1970s, the NCAA adopted a series of policies
affecting athletic scholarships that negatively impacted
student-athletes. Some of these unilateral policy changes
increasingly attracted attention for their allegedly anti-
competitive nature and as possible violations of Section I
of the Sherman Act.” Though the merits of these antitrust
claims are beyond the scope of this article, these allega-
tions speak to the growing frustration with NCAA poli-
cies that exploit the legal concept of amateurism to deny
student-athletes a fair share of the real financial profits
they bring to their schools.

Three policies in particular are detrimental to student-
athletes: (1) the limitation on the number of scholarships,
(2) the (recently reversed) elimination of the four-year
scholarship and (3) the elimination of the stipend.

continued on page 47
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continued from page 42

Limits on the Number of Scholarships

Since the 1970s, the NCAA aggressively coordinated
the limiting of athletic scholarships.® This was done
because “the NCAA was concerned that major football
programs were hoarding players by giving them financial
aid.”” In order to promote equity in the game, the NCAA
first imposed a universal limit of 105 scholarships for
football programs in 1973, and this number was reduced
further to 95 (of which only 25 new scholarships could
be offered per year) in 1975. In 1990, that number was
reduced even further to 85.10 Since then, the NCAA has
institutionalized limits on scholarships across different
sports among member schools in order to prevent an
arms race to remain competitive.!! The end result is that
the number of scholarships in revenue sports, namely
football and men’s basketball, declined, even as the rev-
enue generated from them has increased exponentially.

The NCAA counters that scholarship limits are
required to better reallocate money between men’s and
women’s sports in compliance with the former De-
partment of Health, Education and Welfare’s (HEW)
interpretation of Title IX of the 1972 Education Amend-
ments—legislation that addressed “equal access in all
school activities, including sports.”!? This interpretation
is supported by HEW's successor agency, the Department
of Education (DOE).!® However, there are problems with
this argument from both intent and policy perspectives.!*

From an intent perspective, scholarship limits were
not imposed on student-athletes by the NCAA because
of Title IX. Instead, as mentioned above, limitations on
athletic scholarships predate Title IX and were only insti-
tutionalized in order to limit the input costs of attracting
talented players in football, a highly profitable sport.!> In
fact, all NCAA scholarship rules are geared primarily to-
wards generating money. As admitted by NCAA spokes-
man Cameron Schuh:

For men’s sports in Division I, the NCAA
membership determined in 1974 to sepa-
rate football and basketball financial aid
from other sports. This move was predi-
cated on the ability of those sports at that
time to generate revenue for the institu-
tions as compared to the other sports the
institutions fielded.!®

As such, the blanket limitation on athletic scholar-
ships is meant to benefit collegiate programs’ bottom lines
and not student-athletes. Therefore, it is merely a coin-
cidence that NCAA scholarship limits came into effect
around the same time as Title IX.!”

From a policy perspective, it is the NCAA’s clumsy
implementation of scholarship limits per sport and
not Title IX, that hurts student-athletes in non-revenue

producing sports.'® Due to NCAA scholarship limits per
sport, member schools are unable to determine for them-
selves how to allocate resources across different sports
programs. For instance, in men’s non-revenue sports,

the NCAA chooses to use scholarship limits to “protect
and promote revenue sports” by allowing “individual
schools to fund specific men’s sports only to the degree
that those sports make money nationally.”” This has a
knock-on effect on women’s scholarship limits, because
scholarships in equivalent sports are made approximately
equal between men and women’s sports. Briefly speak-
ing, this means that a lion’s share of athletics scholarships
is allocated to football and men’s basketball, which limits
the amount of scholarships made available to sports such
as [men’s] baseball. “And because the NCAA arbitrarily
assigned scholarship limits for each sport, in an attempt
to make the numbers for women approximately equal

to those for men, [schools] can’t offer extra scholarships
to [female] softball players, either.”?’ Byzantine NCAA
scholarship rules do not reflect the fact that Title IX does
not dictate how the NCAA must reallocate its scholar-
ships. All Title IX requires is that institutions provide
“reasonable opportunities for [athletic scholarships] to
members of each sex in proportion to the participation
rate of each sex in intercollegiate athletics” or to demon-
strate continual improvement in that regard however they
see fit.2!

The NCAA'’s limitation on scholarship numbers is not
motivated by the student-athlete’s best interest or obliga-
tions under Title IX. Rather, for revenue generating sports,
they are intended and used to keep input costs down in
head-count sports by limiting spending on student-ath-
letes. With regard to equivalency sports, these limitations
are so artlessly applied that they also serve to depress
scholarship opportunities among schools who may want
to allocate more scholarships in these sports. The NCAA’s
policies are designed and implemented to benefit the
bottom line of member institutions even if it hurts the
interests of individual sports and student-athletes.

The Elimination (and Controversial
Reinstatement) of the Four-Year Scholarship

The elimination of the four-year scholarship also oc-
curred in the 1970s and negatively impacted student-ath-
letes until it was reintroduced in 2011. Prior to 1973, colle-
giate programs, depending on their conference affiliation,
were able to offer athletic scholarships from one to four
years in duration to prospective student-athletes with a
four-year “no-cut” scholarship as the most competitive
package. Caps to the total athletic scholarship amounts,
both per team and per year, rested not with the NCAA,
but with member conferences, which could have extreme-
ly liberal rules.?? However, in 1973, the NCAA eliminated
four-year athletic scholarships entirely and only offered
them on a one-year, renewable basis.?* Schools could
elect not to renew for any reason.?* The sole justification
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offered for this move was that some athletes had accepted
athletic scholarships and then refused to compete.?®

The elimination of the four-year scholarship was
negative for student-athletes because the students be-
came dependent on the goodwill of their coaches in order
to obtain renewals of their athletic scholarships. When
scholarships were limited to one-year periods, anecdotal
evidence suggested that student-athletes were run off
by some athletic departments?® for myriad reasons, such
as the simple fact that they did not fit the style of a new
coach.?” In fact, Boise State publicly stated that it was
against four-year scholarships because, “There is never
a guarantee that the incoming student-athlete will be
a good fit for the program and the institution.”?8 The
implication was that Boise State felt that it was proper to
dismiss a student-athlete simply for “fit” issues, rather
than any wrongdoing,? and there was no mention of the
fact that student-athletes on a four-year scholarship could
still freely choose to transfer to other institutions of their
own volition.

In recent years, the cumulative negative effect of
this policy on student-athletes brought allegations and
scrutiny upon the NCAA for possible exploitative anti-
competitive behavior. In 2010, the Department of Justice’s
antitrust division wished to discuss “the purpose and
effect of those rules”3% because, as Gary R. Roberts, Dean
of the Indiana University School of Law at Indianapo-
lis, noted, these “could be seen as overly restrictive and
possibly in violation of antitrust law.”3! Additionally, the
non-renewal of athletic scholarships brought legal action
against the NCAA in the forms of Agnew in 2010°? and
Rock v. NCAA in 2012.33 Though these cases were ulti-
mately dismissed on antitrust grounds due to errors in
identifying the relevant product market,? the increase in
legal action may have concerned the NCAA.

In the wake of these incidents, colleges once again
had the option to offer up to a four-year athletic scholar-
ship. However, though this measure passed in October
2011 after intense lobbying by NCAA President Mark Em-
mert,? the policy was extremely controversial and barely
survived an override vote in February 2012.% In fact, 205
of 330 schools casting ballots were against the four-year
scholarship, but they failed to obtain the necessary su-
permajority to override the legislation by 0.4 percent.?”

Difficulties passing the four-year scholarship option,
which is not even an obligation, show to what extent the
traditional notion that student-athletes were enjoying
a “full ride” or a “free ride” was erroneous. Student-
athletes’ stability and funding were threatened for nearly
four decades in favor of reducing the competitiveness
between schools for elite student-athletes. Even the
NCAA recently admitted that the change was needed
“to protect athletes from the possible loss of scholar-
ships because of injury, poor performance or coaching
changes.”8 Yet, the fact that the four-year scholarship op-
tion was banned for so long, and that reintroduction was

delayed and nearly failed, clearly speaks to the NCAA'’s
historical record of promoting the welfare of their institu-
tions, even if it sometimes means harming the interests of
student-athletes.

The Resistance to Stipends to Cover the True Cost
of Attendance

Problems with the duration of scholarships are com-
pounded by their failure to cover the true cost of educa-
tion, with even minor efforts at further remunerating
student-athletes being resisted by NCAA member institu-
tions. Even if an athlete is fortunate enough to obtain a
full scholarship in a head-count sport, the amount offered
to these student-athletes is inadequate to cover the true
cost of a college education, and does not equate to a “free
ride.” This is due to the fact that while full scholarship
athletes are entitled to receive full subsidization of their
tuition and course-related fees, room, board and required
course-related books,* athletic scholarships do not cover
ancillary costs, such as parking fees, equipment necessary
for classes (such as calculators and computer equipment),
or entertainment.* Therefore, while the NCAA estimates
full scholarships to be worth, on average, $15,000 at an
in-state public school, $25,000 for an out-of-state public
school and $35,000 for a private school,*! there is grow-
ing evidence that such amounts are grossly inadequate in
covering the true cost of a college education.

The actual full cost of attendance has been shown by
studies to be $3,000 higher per player than the scholar-
ship allotment.*? This gap can have a significant impact
on student-athletes from lower-income families and
provide them with desperate circumstances. As noted
by Ohio State University associate athletic director Doug
Archie: “For those who have families who aren’t able to
help them fill that gap, it’s a huge issue. They’re down to
the bone in terms of their budgets and money.”** Though
income sources such as Pell Grants may help alleviate the
gap, many student-athletes are simply unaware that their
scholarships will be inadequate. As noted by Ramogi
Huma, former UCLA linebacker and executive director of
the National College Players Association: “I, like virtu-
ally every player in the nation, didn’t realize there was a
shortfall.”#* Ultimately, Huma graduated owing $6,000 in
credit card debt in 1998.4°

In 2006, the College Athletes Coalition, led by Huma,
organized a group of 20,000 current and former NCAA
D 1-A football and basketball players from major confer-
ences and filed a class-action lawsuit against the NCAA
seeking to increase the benefits of the athletic scholarship
to cover the true cost of attendance.*® This case, White v.
NCAA, was ultimately settled in 2008, with $218 mil-
lion being made available by the NCAA to its member
institutions, with the money to be used for the “benefit
of student-athletes” for the academic years of 2007 to
2008 through 2012 to 2013. Additionally, $10 million was
made available for distribution on a claim-made basis to
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qualifying former student-athletes.*” However, because
this case was settled, there was no precedent set for future
student-athletes because there was no “presumption, con-
cession, or admission” by the NCAA of any “violation of
law, breach of duty, liability, default or wrongdoing as to
any facts or claims alleged or asserted in the action.”#® As
such, the gap between athletic scholarships and the true
cost of education persists today.

This gap continues to hurt student-athletes and
engender bitterness. Many student-athletes from lower-
income backgrounds resent having to go into debt and
being unable to work part-time jobs to supplement their
situations while they generate revenue for their schools.
For instance, former University of Michigan “Fab Five”
member Jalen Rose notes: “Despite the fact very few
student athletes ever have the opportunity to turn profes-
sional, the overwhelming time commitment of practice,
film sessions and team obligations make it impossible to
maintain a part-time job.”%’

Additionally, cash flow problems plague collegiate
student-athletes due to the disbursement schedule of
these inadequate scholarships. For instance, while college
football players begin practicing on campus in late July/
August, they receive no scholarship money during that
time because they are not enrolled in summer classes as

students—their rigorous practice schedule does not allow
it.50

To the NCAA leadership’s credit, it has acknowl-
edged the above problems. Previous NCAA President
Myles Brand and current President Mark Emmert pub-
licly supported a proposal to use men’s basketball tourna-
ment funds in order to give athletes additional funds.?! In
2011, as part of a broader set of reforms, the NCAA Board
of Directors reintroduced a stipend that was phased out
in 1972. This stipend was to be worth $2,000 for a full
scholarship (and adjusted downwards proportionally if
the student-athlete was on a partial scholarship),®? and
was an admission that so-called full athletic scholarships
did not cover the cost of a college education.>® However,
individual universities overturned the NCAA Board of
Directors’ decision.>* Though the proposal only allowed,
but did not require, universities to give the additional
stipend, universities claimed fears of eroding amateurism
and Title IX compliance issues.>®

Thus, even elite athletes in head-count sports, the
most likely student-athletes to obtain a full scholarship,
must find additional sources to cover the additional cost
of education not covered by athletic scholarship money.
Additionally, though recent reforms have been attempted
by the NCAA, these reforms do not cover the full gap and
have been overturned due to institutional fears on the
parts of individual universities. Given that such a stipend
system would be implemented on an opt-in basis, it re-
mains to be seen if it will be widely implemented even if
it is eventually approved.

How Might Canadian Courts React to U.S.
Amateurism Rules?

Given the above, Canadian courts may decide that
the heavy-handed and institution-friendly amateurism
regime underpinning the NCAA may not be compat-
ible with Canadian laws and values. This is especially
a possibility, given the fact that the amateur status of a
traditional bastion of Canadian amateur sports—namely,
major junior hockey—is already under litigation.

Major junior hockey in the form of the Canadian
Hockey League (CHL) currently underpins hockey de-
velopment for players aged 16 to 20 in Canada. Players
are drafted by teams owned by corporations in provincial
leagues and play for them for an allowance of approxi-
mately $50/week, training, equipment, registration fees,
travel expenses, educational programs, medical insur-
ance, housing at a host family, and food allowances.>®
This system has traditionally been hugely popular in Can-
ada, as it provides smaller communities with local hockey
teams and players with a proven pathway to the NHL.
However, in recent years, former players complained
of exploitation by a system that does not pay minimum
wage and offers substandard supervision off the ice.”’

On April 27, 2017, in Berg v. Canadian Hockey League,
Justice Perell of the Superior Court of Ontario certified
class action proceedings that allow claims for breach
of employment law statutes and unjust enrichment to
proceed.®® This means that the “amateur” argument of
whether major hockey constitutes a commercial enter-
prise with employees will finally be litigated—with a real
possibility that the CHL will lose.

Of course, a key distinguishing factor between major
junior and college sports is that CHL players provide
services to for-profit businesses whereas NCAA student-
athletes represent their schools. However, in Berg, Justice
Perell’s obiter dicta notes the issues posed by the interplay
of Ontario’s Employee Standards Act, which has a highly
inclusive definition of employee, and Ontario Regula-
tion 285/01, which appears to be an exhaustive list of
occupations exempt from the Act, but one which does not
list student-athletes.> Justice Perell questions whether
amateur athletes have a unique classification and whether
“members of a university football or basketball team or
track team that sells tickets to its games or events, or that
sells broadcast rights, [are] employees of the university.”®

Justice Perell’s comments shine a light on the un-
settled nature of this question in Canada and why, in
light of the Ninth Circuit Court of Appeals recognizing in
O’Bannon v. NCAA that limiting student-athlete compen-
sation to grant-in-aid violates antitrust laws,®! Canadian
courts may be more expansive in their view of student-
athlete rights to include the right to wages as employees.
While the Ninth Circuit was forced to interpret O’Bannon
in light of previous American judgements, which, as sum-
marized by the Seventh Circuit Agnew v. NCAA in 2012,
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notes the “revered tradition of amateurism in college
sports” necessitating the “preservation of the student-ath-
lete in higher education,”%? Canadian courts share much
less reverence for collegiate amateurism.

Therefore, Canadian courts may choose to disregard
the Ninth Circuit’s concerns in O’Bannon that “offering
[student-athletes] cash sums untethered to educational
expenses”® would violate amateurism, as Canadian
courts are not bound by U.S. precedent. Given the rev-
enues of NCAA athletics programs and the relationship
between student-athletes and their athletics programs,
Canadian courts may very well afford NCAA student-
athletes rights as workers to bargain, organize and negoti-
ate as any other group of employees.

With expansion into foreign countries, the NCAA
may be looking to emulate professional leagues in gaining
new members and fresh broadcast markets. That makes
commercial sense. Yet in gaining one commercial advan-
tage, it may be opening itself up to a world of litigation
regarding amateurism in courts that do not recognize the
NCAA'’s history or its privileged position in the sporting
and cultural landscape of America.
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Tax Trick: Why the New York Rangers Will Be the Away
Team for the 2018 Winter Classic at Citi Field

By Daniel S. Greene

. Introduction: There’s no place like home?

New Year’s Day 2018 will mark the tenth rendition
of the National Hockey League’s (NHL) Winter Classic,
a nostalgic hockey spectacle that pits two NHL teams
against each other in an outdoor stadium. The game
returns to the Empire State for the first time since the in-
augural Winter Classic that took place in snowy Orchard
Park, where the Buffalo Sabres hosted the Pittsburgh
Penguins in front of a crowd of more than 71,000 fans.!
Citi Field, home of Major League Baseball’s (MLB) New
York Mets, will welcome hockey fans for an all-New York
matchup between the Sabres and the Manhattan-based
New York Rangers.

“Since New York City is the only city in
New York State with a population of one
million or more, the law in practice states
that an arena located in New York City
that is home to both NHL and National
Basketball Association (NBA) teams is
exempt from property taxation if both
teams play all of their home games at the
facility.”

While this will be the Sabres” second outdoor game
experience, the 2018 Winter Classic will be the Rangers’
fourth in the past seven years.> Along with the announce-
ment for the outdoor game, NHL Commissioner Gary
Bettman announced that the Sabres, which is based
almost 400 miles from Citi Field, which is located in
Queens, will be the designated “home team,” despite the
Rangers being the logical geographic choice.® This was a
surprising revelation until it was reported that the Rang-
ers were also the “away team” for the 2014 Stadium Series
games at Yankee Stadium against the New York Islanders
and New Jersey Devils.* Perhaps some thought that the
NHL was just being nice to the less popular Islanders and
Devils, but in fact the NHL was doing itself and the own-
ers of the Rangers a favor.

Il. The Tax Trick

The “mystery” behind the Rangers not being the 2018
Winter Classic home team can be traced back to 1982
when Article 4, §429 of the New York Real Property Tax
Law was enacted. This statute states:

Real property within a city having a
population of one million or more, used

by both a professional major league
hockey team which is a member of the
National Hockey League and a profes-
sional major league basketball team
which is a member of the National Bas-
ketball Association to play their home
games shall be exempt from taxation to
the extent said taxes are the obligation
by lease or otherwise of the owners of
franchises for such teams, provided that
such owners enter into a written agree-
ment with the chief executive officer of
the municipality in which such property
is located to play their home games within
such municipality for a period of at least
ten consecutive years. The tax exemption
provided herein shall be granted to real
property being used, in whole or in part,
for the aforesaid purposes on the date
such agreement is executed and shall
apply to taxes which become due and
payable after the aforestated agreement
is executed and shall continue with
respect to such property as long as both
of said teams play their home games therein
and no longer. Such exemption shall not
apply with respect to any improvement
to such property made after the date
such agreement is executed which im-
provement is not used for the provision
of facilities or services related to sports,
entertainment, expositions, conven-
tions or trade shows. If one or both of said
teams shall cease to play their home games
in said property at any time, the tax exemp-
tion provided herein shall cease immediately
and such property shall immediately be
restored to the tax rolls and thereupon
become subject to taxation and shall be
taxed pro rata for the unexpired portion
of the taxable year.

Since New York City is the only city in New York
State with a population of one million or more, the law in
practice states that an arena located in New York City that
is home to both NHL and National Basketball Association
(NBA) teams is exempt from property taxation if both
teams play all of their home games at the facility. If either
the NHL or NBA team plays even one home game else-
where, the tax exemption will cease and the arena own-
ers will be subject to taxation and taxed pro rata for that
taxable year. Further, the owners must have entered into a
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written agreement with the city to play their home games
for a period of at least 10 consecutive years. Madison
Square Garden (MSG or the Garden), where the Rang-
ers play alongside the NBA’s New York Knicks, clearly
fits these requirements. In fact, MSG is the only current
indisputable fit® since the law was specifically created for
the arena.

“The bill was drafted during a perfect
storm for MSG with a disadvantageous
economic climate for the city, the newly
built Byrne Meadowlands Arena across
the river in New Jersey seeking an NHL
team, and desperation to keep the
Rangers and Knicks in the city.”

lll. Legislative History: Koch’s Botch

Back in the early 1980s, New York City was still
regrouping after the fiscal crisis of the mid-1970s and the
Rangers and Knicks owners, Gulf and Western Indus-
tries, Inc. (who then owned The Madison Square Garden
Corporation (MSG Co.), were threatening to move the
Knicks to Long Island and the Rangers to New Jersey
due to high taxes and the cost of unionized labor.” State
lawmakers took this as a serious threat, stating at the
time “that unless action is taken, including real property
tax relief and the provision of economical power and en-
ergy, the loss of the teams is likely.”® Thus, the tax break
was an incentive for the local teams to stay put and bring
economic growth to the city.? It was reported that the law
was intended to give the MSG owners a $5 million an-
nual tax break per for 10 years.! The agreement seemed
like a good deal for both parties, as the city’s monetary
loss on the tax abatement would cost much less than hav-
ing the Garden abandoned with the city responsible for
operating it.!!

However, the lawyers creating this section of the
New York Real Property Tax Law drafted the legislation
without a “sunset provision.”!? Without a “sunset date”
inserted to provide an end date for the tax exemption,
the abatement is read as lasting forever. '3 On the one
hand, former New York City Mayor Edward I. Koch
said that the law was only intended to apply for 10
years.!'* On the other hand, Hadley W. Gold, New York
City’s First Assistant Corporation Counsel at the time,
helped draft the law and later stated that the exemption
was not written to last only 10 years.!® Either way, the
exemption endured for 35 years, and New York State
lost approximately $450 to $500 million in property
taxes over this period. When the Rangers played at
Yankee Stadium in 2014 the exemption was worth $17.3
million, and this year it is valued at approximately $42
million. 16

IV. Dropping the Gloves: Lawmakers Attempt to
Repeal the Law

The fact that a multi-billion dollar corporate entity,
MSG Co., which owns the Rangers, Knicks, MSG, and
Radio City Music Hall, among other things, receives such
a large tax exemption has upset many local politicians,
leading to efforts in the New York State legislature to
repeal the law.'” Current New York City Mayor Bill de
Blasio supports repealing the exemption, stating, “[W]e
can’t ask the taxpayers to look the other way while a very
well-endowed corporation, a profitable corporation, re-
ceives a tax cut for a piece of land that is among the most
valuable on earth.”!®

However, despite a committee in the state Assembly
favorably reporting a bill to revoke the law in 2014," New
York State Governor Andrew Cuomo appears to have no
interest in doing s0.2’ This may be due to Cuomo’s ties
with Cablevision,?! whose CEO before its sale in June
2016 was James Dolan, the Executive Chairman of MSG
Co. who also oversees the Knicks” and Rangers” daily
operations. There is also the argument that elimination of
the tax exemption would be unfair, since the new homes
of the Mets (Citi Field), Yankees (Yankee Stadium), and
Nets (Barclays Center) received large subsidies.??

The NHL is also saving itself some money by having
the Sabres as the home team. As part of the Winter Clas-
sic, the NHL promises to reimburse the “host team” for
the lost date at its home arena.?® While the Rangers and
Sabres each draw approximately 18,000 fans per game,?*
the Sabres charge much less for tickets and thus require
a significantly reduced reimbursement compared with
what the Rangers would command.?

V. Conclusion: Will the Sun Ever Set?

Obviously there are conflicting opinions as to
whether the law was intended to last this long. The
bill was drafted during a perfect storm for MSG with a
disadvantageous economic climate for the city, the newly
built Byrne Meadowlands Arena across the river in New
Jersey seeking an NHL team, and desperation to keep the
Rangers and Knicks in the city. The deadline imposed on
the Rangers to inform the Meadowlands if they planned
on moving to New Jersey no doubt put pressure on both
sides to reach an acceptable agreement quickly.?® Clearly
some of today’s key public officials, including the Mayor
of New York, wish that a sunset provision had been in-
cluded in the enacted legislation. If such a provision had
been incorporated, the matter would now be moot or, at
the very least, the legislature would have had to reautho-
rize the tax benefit for a specified number of years each
time it “sunsetted” and could choose not to reauthorize
the law at its discretion.

The tax benefit seemingly accomplished its objectives
for both sides as the Rangers and Knicks stayed in New
York, and MSG Co. saved millions of dollars. Whether
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the teams would have vacated the arena and city by now
without the perpetual tax benefit is unknown. However,
there is an argument to be made that the law ran its
course and should be repealed. As of 2017, the Rangers
are the most valuable team in the NHL at $1.25 billion,%”
and the Knicks are the most valuable team in the NBA at
$3.3 billion, 2 demonstrating that MSG Co. may not need
such tax benefits. Further, it is highly doubtful that either
team would move out of the refurbished arena and to an-
other city, since the league-leading value of each franchise
would likely drop if it was not located in Manhattan.?
Still, while it is a fair argument that the city could use
this extra money for “more important” fiscal purposes,
the economic benefit that MSG Co. and its tenants bring
to the city’s economy is significant.*® Policymakers must
weigh the value of those benefits and whether the prop-
erty tax law plays a key role in keeping those benefits
accruing to the city, against other potential uses for those
funds.

While it does not appear that the tax exemption will
be lifted anytime soon, do not expect the fight to end.
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Appropriation at Augusta: An lllustration of the Battle
Over the Publicity Right and the First Amendment

By Ryan Hersh

1. Introduction

Each of the core intellectual-property rights—patent,
copyright, and trademark—enjoys a well-understood, un-
disputed justification. Patent supports innovation in the
sciences,! copyright encourages creation in the arts,?> and
trademark promotes fairness in the open markets.? These
justifications play a vital role in maintaining a healthy
body of intellectual property law, serving as guideposts
for lawmakers as they draft relevant legislation, and aid-
ing appellate courts as they develop interpretive doctrine.

It might come as a surprise, then, that the lesser-
known but still frequently litigated publicity right, which
provides a person with exclusive control over the com-
mercial use of “the person’s name, likeness, or other
indicia of identity[,]” enjoys no such justification: More
than 60 years after the Second Circuit first recognized
it*—and 40 years after the Supreme Court affirmed its
constitutionality>—"no one seems able to explain exactly
why individuals should have th[e] right.”® Its proponents,
nonetheless, continue their attempts to justify it through
some of the more commonly asserted justifications for the
other intellectual property rights,’ e.g., labor, moral rights,
allocative efficiency, and competition-based theories.
None are persuasive.

Perhaps more than ever before, this failure to put
forth a compelling justification is problematic. For one
thing, state and federal trial courts each year provide the
forum for countless publicity rights plaintiffs who seek
monetary or equitable relief, while state and federal ap-
pellate courts issue numerous opinions defining the scope
of those plaintiffs’ rights as a matter of law. In doing so,
however, courts “simply assume an unassailable [public-
ity] right” without “even considering whether the right
as they have defined it promotes any legitimate policy
goal.”® For another, these opinions vary widely in their
definition of the right—both between court levels and
across geographic jurisdictions. Such wide variation only
leads to unpersuasive opinions, and ultimately, perpetu-
ates uncertainty among publicity rights plaintiffs and
defendants.

This reality is most notable in publicity rights cases
that implicate the First Amendment, which shares a
longstanding, complex, and tense relationship with the
publicity right. On the one hand, the First Amendment
guarantees to a person the rights of free expression and
free speech; on the other hand, the publicity right guar-
antees to a person the right to control his or her “name,
likeness, or other indicia of identity.”® Of course, exten-
sive case law outlining the scope of each right teaches that
neither is absolute.

However, just where one right gives way to the other
is a bit of a mystery—at least among appellate courts.
Attempting, nonetheless, to find the answer, appellate
courts over time developed various multifactor tests,
each seeking to balance the countervailing rights. At the
federal level, for example, the Tenth Circuit engages in a
sort-of “ad-hoc” balancing of the competing rights.!? The
Ninth Circuit, perhaps more practically focused, consid-
ers the “transformative nature” of an allegedly infringing
work.!! State appellate courts apply still more balancing
tests.!?

To remedy this situation, commentators regularly
urge the Supreme Court to grant certiorari on the issue,
endorse one test over the others, and create uniformity
across the country. The fact remains, however, that the Su-
preme Court has only once granted certiorari on the issue,
and its opinion was not helpful. In the 40 years since, the
celebrity of professional athletes has expanded, increasing
the number of publicity rights cases filed annually as well
as the number of disputes between the publicity right and
the First Amendment.!® These disputes rage on without
appellate guidance.

The Sixth Circuit’s opinion in the high profile case
involving well-known artist Rick Rush’s painting of Tiger
Woods’ record-breaking, 1997 Masters victory at Augus-
tus National not only illustrates a typical publicity rights
case in this area of the law, but also highlights the prob-
lems with the existing approaches to the issue.!* In the
case, Woods' licensing agent brought various federal and
state claims against Rush’s publisher,'> and Rush raised
the so-called First Amendment defense, arguing that the
First Amendment shielded him from liability.'® The Sixth
Circuit agreed: “Rush’s work [was] entitled to the full
protection of the First Amendment....”17 Its exact hold-
ing, however, was unclear and its reasoning even less so.
The opinion failed to navigate the law surrounding the
various claims, left all to discern for themselves the prec-
edential value of the opinion going forward, and perpetu-
ated the above-outlined issues with the tests that seek to
balance the publicity right and First Amendment.

This need not be the case, and the solution is simple:
The publicity right should be available to an athlete only
in cases where a reasonable person would mistakenly
believe that the athlete endorsed a product or service.
This far more limited view of the right—one akin to
trademark’s false endorsement theory—would end the
need for uncertain, unpredictable, and sometimes even
unworkable balancing tests in this area of the law.

This article provides background on the publicity
right and the First Amendment. It uses the Tiger Woods’
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case to explain the flaws in current federal appellate case
law regarding the proper way to balance the two rights,
and considers and refutes some of the commonly raised
arguments in support of a strong and expansive publicity
right. It also urges courts to rein in the right, and provides
a starting point for doing so.

Background

Today, the publicity right secures to a person the
exclusive commercial value of the person’s identity,
including the person’s name, likeness, or other indicia of
identity. While it is most often asserted by celebrities, it is,
in most jurisdictions at least, available to any person—ce-
lebrity or not. This, however, was not always the case.

A. Early Views

Before the late 19th century, a person could rarely
recover damages from or prevent the unauthorized
commercial use of his or her name or likeness. Only two
causes of action—libel and trademark infringement—
provided such a person with possible legal recourse. Yet
these causes of action demanded that a plaintiff allege in
his or her complaint—and ultimately prove at trial—far
more than today. Libel required proof that someone pub-
lished a false statement and intended to do so.!® Trade-
mark infringement required proof that someone used a
virtually identical mark on a virtually directly competing
good or service.r

Beginning in the 20th century, however, plaintiffs
began looking to other areas of the law to state their
claims. Drawing on theories espoused in an instrumental
law journal article,” plaintiffs enjoyed modest success
by recasting their claims as so-called “right-of-privacy”
violations. To be fair, the authors’ vision for the article
likely grew out of what they perceived as an overreach-
ing press,?! but the proposed cause of action—the pri-
vacy violation—focused more broadly on restoring “the
privacy of private life.”?

The earliest right of privacy cases involved unau-
thorized uses of private people’s names or photographs
in connection with product advertising.?? These cases,
however, involved only the unauthorized use of an ordi-
nary, private person’s name or photograph. They did not
involve public figures, such as athletes.?* For them, courts
found, the privacy-based case was readily distinguish-
able: In contrast to the ordinary person, athletes “had
actively sought out their fame and could not be offended
by” the “publication of their photographs or images....”?
To be sure, this rationale assumes the truth of two
things—that the athlete does in fact seek out his or her
fame, and that, in any event, doing so necessarily means
that he or she will never take offense to its use. Courts,
nevertheless, seemed not to question these assumptions,
never accepted the rationale, and precluded athletes from
alleging such privacy-based claims.

A World War Il-era Fifth Circuit case is illustrative of
early courts’ views. In that case, Pabst Brewing used in its

annual football calendar a picture of All-American Texas
Christian University quarterback Davey O’Brien along-
side a glass of Pabst Blue Ribbon beer. O’Brien claimed
violation of his right of privacy, and Pabst Brewing
moved the district court to dismiss O’Brien’s claim.? It
did, and the Fifth Circuit quickly affirmed: “[T]he public-
ity [O’Brien] got was only that which he had been con-
stantly seeking and receiving[.]”*

Judge Holmes dissented, recognizing that “[t]he
majority le[ft] the appellant without remedy for any non-
libelous use made of his picture by advertisers of beer,
wine, whiskey, patent medicines, or other non-contraband
goods, wares, and merchandise.”?® As Holmes recog-
nized, the majority “place[d] every other...athletic star in
the same situation,” unable to recover for the unauthor-
ized use of his or her name, image, or likeness.?” “The
result was that such celebrity athletes as Red Grange, Joe
DiMaggio, Joe Louis, Bill Tilden, and most illustrious of
all, Babe Ruth, never enjoyed a right of publicity during
their careers.”%0

This all changed in 1953, with a case that began as
a garden-variety contract dispute: Two chewing-gum
manufacturers’ each claimed the exclusive right to a ball-
player’s image.*! Haelan contracted with the ballplayer
first; two years later, Topps did the same thing.3? Haelan
claimed that Topps induced the ballplayer to breach his
contract with Haelan; Topps countered that both sets of
contracts amounted to “no more than a release by the
ball-player to plaintiff of the liability which, absent the
release, plaintiff would have incurred in using the ball-
player’s photograph” under then-New York law.* This
right was “personal, not assignable” and, Topps argued,
could not be the subject of a contract.3* As such, Topps
concluded, there was no “property right or other legal
interest which [it]s conduct invaded.”3® The district court
agreed but the Second Circuit did not:

[IIn addition to and independent of that
right of privacy (which in New York
derives from statute), a man has a right in
the publicity value of his photograph, i.e.,
the right to grant the exclusive privilege
of publishing his picture, and that such a
grant may validly be ‘in gross,” i.e., with-
out an accompany transfer of a business
or of anything else.*

With that simple line, the Second Circuit solidified
into law an early version of the modern-day athlete’s
publicity right. However, with little reasoning in support
of the right, courts had no real guidance in applying the
newly established law to the novel facts of a given case.
Commentators attempted to justify the new right through
other, already accepted theories traditionally used to
justify other intellectual property rights. Most famously,
Professor Nimmer offered a labor theory justification,
arguing “that every person is entitled to the fruits of his
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labor unless there are important countervailing public
policy considerations.”%”

Most courts seemed not to care about purported jus-
tifications for the right. Courts instead simply embraced
it through an attitude of “if value, then right.”3® That
attitude, at least in part, led to the realities of today, where
the most famous athletes derive a substantial portion
of their income not from their team contracts, but from
assigning, licensing, or otherwise contracting away their
publicity rights. It also led to the creation of new indus-
tries, such as the Major League Baseball Players Associa-
tion, which collectively handles Major League Baseball
players’ publicity rights, and by the beginning of the 21st
century, had realized over $75 million a year from sales of
their publicity rights.3’ Tiger Woods, even before winning
his first major professional golfing tournament, brought
in $70 million a year from endorsement contracts.40

This expanding view of the publicity right also led to
a more adversarial advertising world in which advertis-
ing giants fought over the exclusive rights to an athlete’s
celebrity. At first, these battles typically involved com-
panies competing for exclusive rights to use an athlete’s
celebrity. Gatorade and Coca-Cola famously battled over
the right to use Michael Jordan in their advertising cam-
paigns.*! Gatorade offered Jordan a 10-year, $13.5 million
deal, promised him that he would be the beverage’s only
endorser, and prevailed.*? Shortly afterwards, it of course
crafted one of the most memorable and effective cam-
paigns in the history of sports marketing.*3

Over time, however, the focus of these battles shifted.
To reduce cost, companies began to use an athlete’s name,
image, and likeness without first contracting for the
athlete’s rights, and in the process, pushed the practical
limits and tested the legal limits of the athlete’s publicity
right. This shifted the focus of publicity rights litigation
from companies against companies to companies against
athletes, increased litigation, and forced companies to as-
sert novel defense theories.

B. The First Amendment Defense

One such theory involved the First Amendment,
which generally safeguards individuals’ rights to freedom
of speech and expression. In society, and in the entertain-
ment industry more specifically, these two freedoms play
a vital role, helping to foster creativity and disseminate
ideas into and within a free market. In legal battles, too,
these two freedoms play a critical role in limiting the
scope and preventing the overreach of various property
rights. In practice, however, whether a First Amendment-
based defense will succeed depends on a variety of fac-
tors sometimes out of the reach of the party asserting it.

In the publicity rights context, the interplay between
the First Amendment and the publicity right is perhaps
even less clear. The framework for analyzing a defen-
dant’s allegedly infringing use of a person’s celebrity
is not well established, and the success of the defense,

in large part, ultimately turns on whether the presiding
trial court classifies the use as commercial or expressive
speech. Both enjoy First Amendment protection, but not
to the same degree.*

“[S]peech that does ‘no more than propose a com-
mercial transaction”” does not enjoy strong protection.*®
Thus, for example, the Third Circuit held that the use of a
13-second audio of narrator John Facenda in a half-hour
“Making of Madden NFL ‘06” video was commercial
speech because its sole purpose was to promote EA’s
Madden NFL video game.* On the other hand, First
Amendment protection is significantly greater for politi-
cal or entertaining speech.*” “The fact that expressive ma-
terials are sold does not diminish the degree of protection
to which they are entitled under the First Amendment.”4?
Therefore, there is tension.

Recognizing this, courts developed a variety of tests;
each attempts to balance the concerns and arrive at a
mutually desirable result. None does, and the courts
themselves recognize this: While “the distinction between
protected and unprotected expression will sometimes be
subtle, it is no more so than other distinctions triers of
fact are called on to make in First Amendment jurispru-
dence.”* Nonetheless, these tests make up the current
state of the law on the issue.

C. The Current State of the Law

Forty years ago, the Supreme Court heard its first and
only publicity rights case. There, the Court determined
whether an Ohio local television news broadcasting sta-
tion’s First Amendment protections immunized it from
liability after it broadcast Hugo Zacchini’s “human can-
nonball” act in its entirety and without his permission.>
Recognizing a state-law publicity right independent from
existing state law privacy right,”! the Court reversed
the Ohio Supreme Court’s judgment for the broadcast-
ing station.’? Beyond that, however, it did little else. Its
holding was far from a model for clarity: “Wherever the
line in particular situations is to be drawn between media
reports that are protected and those that are not, we are
quite sure that the First and Fourteenth Amendments do
not immunize the media when they broadcast a perform-
er’s entire act without his consent.”>

It is worth noting that a year later, on remand, the Ohio
Supreme Court itself “remanded [the case] for trial to deter-
mine whether [the broadcasting station] engaged in an ac-
tionable infringement of appellee’s rights and so that dam-
ages, if any, may be assessed.”> Justice Celebrezze seemed
worried that the trial court on remand might simply enter
judgment for Zacchini without much analysis. Therefore,
he advocated in concurrence for “the [trial] court [to] deter-
mine whether any salient, essential and nuclear portions of a
performer’s entire act have been appropriated.” Whether it
did is unclear, however, as no further record exists.

What is clear is that the Court in Zacchini failed to
seize the opportunity before it to establish a bright-line
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rule, or at the very least, a workable standard for lower
courts to use in future cases.’® In any event, the various
post-Zacchini tests developed by courts, each attempting
to balance a plaintiff’s publicity right with a defendant’s
First Amendment rights, demonstrate this reality.

1. The Fair-Use Test

Drawing on the copyright law’s fair-use defense to
infringement, some commentators argue that wholesale
importation of the defense would be a “solid develop-
ment in publicity law” for balancing the publicity right
and First Amendment in such cases.”” First, the defense,
much like in copyright, would direct a court to examine
(1) the “purpose and character” of the defendant’s use of
the plaintiff’s publicity right; (2) the “nature” of the pub-
licity right; (3) the “amount and substantiality” of the de-
fendant’s use; and 4) the effect of the defendant’s use on
the plaintiff’s market for or value of the publicity right.>®
If the court does not find fair use, then it establishes a re-
buttable presumption that the publicity right trumps the
defendant’s First Amendment rights.> To rebut the pre-
sumption, the defendant must present evidence to prove
that his or her use of the publicity right was necessary to
achieve the dissemination, public-debate, or self-realiza-
tion objectives underlying the First Amendment.®

No courts agree.®! This is not surprising, given the
many issues surrounding the use of the copyright de-
fense in publicity rights cases. First, it is unclear whether
copyright is sufficiently analogous to the publicity right
for wholesale or even partial adaptation of the fair use
defense. Second, even if it is sufficiently analogous, it is
unclear whether each of the four factors is relevant to the
defendant’s First Amendment rights. To be sure, the “pur-
pose and character” and “amount and substantiality” of
the defendant’s use most likely are relevant because they
bear on, at least in part, whether the use is commercial,
educational, newsworthy, and the like. On the other hand,
though, it is less clear whether the “nature” of the public-
ity right is relevant to First Amendment considerations. It
is perhaps even less clear how a court would categorize
the nature of such a right.

In this sense, the differences between copyright and
the publicity right become apparent. As applied to copy-
right, a court can readily classify the “nature” of a plain-
tiff’s copyrighted work: The court considers, among other
things, whether the work is published, whether the work
is expressive, and whether the work is stand-alone origi-
nal work.%? The relevance of these inquiries, of course,
depends on the truth of inferences that a published work,
a highly expressive work, and a standalone, original work
all deserve stronger protection from infringing uses—
even those that might be fair.

When applied to the publicity right, by contrast, char-
acterizing the strength of the right becomes difficult, if not
impossible. Perhaps the court could consider the social
status of the plaintiff asserting the publicity right. If the
plaintiff were a famous, world-class athlete, then his or

her publicity right would be strong. If the plaintiff were

a layperson, then perhaps it would not be. Of course,

the publicity right does not seem to discriminate against
plaintiffs based on their public perception or social status.

2. The Transformative Use Test

Perhaps recognizing these issues with copyright’s fair
use test as applied to publicity right cases, the California
Supreme Court applied a modified version of the fair use
defense—the so-called “transformative elements” test—in
a case involving the use of The Three Stooges on t-shirts.®
Relying almost exclusively on the first fair use factor—the
“purpose and character” of the defendant’s use—the test
asks whether the “work contains significant transforma-
tive elements” or whether it merely “takes the form of a
literal depiction or imitation of a celebrity for commercial
gain....”®* If the former, then the work is protected; if the
latter, then it is not.®

Although some courts agree that this test strikes an
appropriate balance between the publicity right and First
Amendment rights, commentators do not. Preeminent
First Amendment scholar Eugene Volokh criticized the
Comedy III court for its six, arguably distinct definitions of
works that would qualify as transformative, all of which
borrowed from copyright’s fair use law—despite, ironi-
cally, the court expressing its desire to distance itself from
the fair use model.®® According to the California Supreme
Court, a work could be transformative if it:

(1) “adds something new” and “alter[s]
the [celebrity’s likeness] with new expres-
sion”; (2) “adds significant expression
beyond” the “literal depiction” of the ce-
lebrity’s likeness; (3) uses the celebrity’s
likeness as “one of the ‘raw materials’
from which an original work is synthe-
sized; (4) transforms a celebrity’s likeness
so as to “become primarily the defen-
dant’s own expression”; (5) involves “the
creative elements predominat[ing] in

the [defendant’s] work”; or (6) involves

a contribution amounting to more than

a “merely trivial variation” of the celeb-
rity’s likeness.

At first blush, perhaps an exhaustive list of works
that qualify as transformative provides some clarity.
Upon closer examination, however, the irony with these
proposed definitions becomes quite clear. To begin, the
first and fourth variations will almost invariably be easier
to satisfy—and thus come within First Amendment
protection—than the second, third, and sixth. To be sure,
case law would likely provide a more concrete answer
to whether this proposition is in fact true; regardless,
though, the fact remains that defendants in California—or
any jurisdiction that follows it—remain uncertain about
whether a particular work qualifies as transformative. By
focusing almost entirely on that, this uncertainty has the
potential to seriously chill artistic endeavor.
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3. The Predominant Use Test

The Missouri Supreme Court advocates a test that
focuses on different facts: It asks whether the “product...
sold...predominantly exploits the commercial value of
an individual’s identity...even if there is some ‘expres-
sive’ content in it that might qualify as ‘speech’” in other
circumstances.”%” If it does, then the defendant is not
entitled to First Amendment protection.®®

This test calls to attention countless practical and
normative issues. First, it offers no methods to distinguish
a work that is predominantly commercial from one that
is expressive. Second, even if such methods existed, it
assumes that the two are separable. In many cases, how-
ever, “the two go hand in hand[.]”® Third, and perhaps
most problematic, the test relies almost exclusively on the
commercial value of an individual. In many situations,
this reliance might yield a result that makes little sense.

For example, assume first that Artist, A, makes a
painting of well-known basketball player, B. Assume sec-
ond that A makes a painting of lesser-known basketball
player, C. Assume finally that, in general, the public pur-
chases a painting of a well-known basketball player more
than that of a lesser-known basketball player. In this case,
then, because B is more famous than C, the public will
purchase A’s painting of B more than his painting of C.
Under the predominant use test, A will never enjoy First
Amendment protection as against B, but might against
C—merely because the public purchased his painting of B
more than that of C. This test therefore incorrectly equates
First Amendment protection levels with commercial suc-
cess, and has the potential to chill artistic endeavor.

4. The Restatement Test

The Restatement (Third) of Unfair Competition offers
yet another approach: It too draws on copyright’s fair use
doctrine, but analyzes only the purpose and character
of the defendant’s use, as well as the substantiality and
market effect of the defendant’s use.”’ Compared with
the above outlined transformative use and predominant
use tests, the Restatement’s test seems far more balanced.
In other words, it appears to compare directly the First
Amendment-protection rationale, creative expression,
against the publicity right rationale, commercial control
over the use of name, image, and likeness. However, this
approach, like the predominant use test, fails to consider
that many uses of a person’s identity are both expressive
and commercial.”!

5. Beyond the Publicity Right: Alternative Legal
Theories

In addition to the publicity right, a plaintiff has at his
or her disposal several alternative, seemingly cognizable
legal theories. If the plaintiff owns a registered trademark
in his or her name, image, or likeness, then a federal or
state trademark-infringement claim is a first alternative.
Traditional trademark infringement cases require that a

plaintiff prove validity of a mark, ownership of the mark,
and unauthorized use of either the mark or a similar mark
in a manner likely to cause consumer confusion.”? In pub-
licity rights type cases, a defendant ordinarily argues fair
use to a trademark infringement claim. To prevail on the
defense, the defendant must show that it used the mark in
a descriptive sense and in good faith.”

Even without a registered trademark, federal law
provides a second alternative—a trademark infringement
claim for an unregistered mark. This too requires that a
plaintiff proves ownership of a valid mark.” Yet it also
requires that the plaintiff proves that a defendant used
the mark in a “deceptive and misleading” manner.”> Most
courts address whether the trademark infringement claim
for unregistered marks is available in publicity rights
cases by holding, quite simply, that a person’s name,
image, or likeness cannot function as a trademark, and
summarily dismiss them.”®

A false endorsement claim is a third alternative. This
claim requires that a plaintiff proves that a celebrity’s
identity is connected with a product or service in such
a way that consumers are likely to be misled about the
celebrity’s sponsorship or approval of the product or
service.”” In the Tiger Woods litigation, expounded upon
below, the plaintiff, ETW Corporation (ETW), alleged all
of these legal theories (and more). In the process, it put
into issue the above outlined balancing tests relating to
its publicity rights claims, as well as other tests relating to
trademark infringement and false endorsement claims.

Il. The Tiger Woods Litigation

Twenty years ago, on an overcast April weekend at
Augusta National, a 21-year-old, 155-pound Eldrick “Ti-
ger” Woods delivered perhaps “the greatest performance
ever seen in a golf major.””® Over the course of four days,
Woods tore through Augusta National’s storied 18-hole
course, posted a record 270 four round total, and won the
1997 Masters Tournament by a commanding 12 strokes.”
In so doing, Woods garnered the attention of the world,
not only because of his command over the infuriatingly
simple game of golf, but also because of who he was: A
Los Angeles native from a mixed race middle class fam-
ily who was raised by his African American father, who
trained on municipal golf courses, and who grew up to
dominate a white man’s sport.®

Rick Rush pounced on the obvious marketability of
Woods’ newly acquired celebrity, created his now famous
The Masters of Augusta painting, and commemorated
Woods’ glory surrounding his record-breaking victory
at the 1997 Masters Tournament. The painting depicted
Woods in three different poses, included his caddy, and
portrayed prior Masters Tournament winners in the back-
ground.® Rush licensed to Jireh Publishing the exclusive
right to sell his painting, and Jireh did.®? In less than a
year, it sold 250 paintings at $700 each.®3 The years-long
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legal battles that followed illustrate perfectly the problem
with athletes” publicity rights, artists” First Amendment
rights, and courts” attempts to balance them.

A. Procedural History

Woods responded quickly. Through his licens-
ing agent, ETW, which owned the trademark “TIGER
WOODS,” he brought federal Lanham Act trademark
infringement, unfair competition, and false advertis-
ing claims, as well as state law deceptive trade practices
claims against Jireh Publishing.3 In response, Jireh sought
declaratory judgment that Rush’s paintings are protected
by the First Amendment.®> On summary judgment, the
district court held for Jireh on all issues and dismissed the
case.® ETW appealed.

B. Opinion

Before the Sixth Circuit, ETW argued that the district
court erred in granting Jireh’s summary judgment mo-
tion because several issues of material fact remained in
dispute. First, ETW argued that Jireh infringed the TIGER
WOODS mark when it included it in marketing and pro-
motional materials that accompanied the Rush painting.8”
Jireh, by contrast, argued that it did not infringe under
trademark’s fair use doctrine—in other words, it merely
used the mark in its descriptive sense and in good faith.%
The Sixth Circuit agreed: Jireh merely used the mark “on
the back of the envelope containing the print and in the
narrative description of the print,” and that, perhaps most
important, the materials “clearly identif[ied] Rush as the
source of the” painting.®’

Second, ETW argued that, independent of its right in
Woods’ name, it also had broad rights in Tiger’s image
and likeness.”® The Sixth Circuit disagreed.”! It distin-
guished between a the use of a source designating word
on a good from the use of an athlete’s photograph on a
go0d.”? Unlike a traditional word mark, the court rea-
soned, which designates the source of a commercial good,
“[n]o reasonable person could believe that merely because
these photographs or paintings contain Woods’ likeness
or image, they all originated with Woods.”*3

Third, ETW argued that Jireh’s use of Woods’ image
and likeness suggested a false endorsement.”* Jireh, by
contrast, argued that its use of Woods” image and likeness
was protected expression under the First Amendment.”
The Sixth Circuit agreed.”

It applied the Second Circuit’s so-called Rogers test, de-
signed to balance an artist’s First Amendment rights to use
a person’s celebrity in his or her piece of art with the celeb-
rity’s right to control his or her celebrity. Effectively, the test
precludes a false endorsement claim based on an artist’s
use of a person’s celebrity unless “the public interest in
avoiding consumer confusion outweighs the public interest
in free expression,” which only occurs when “the title has
no artistic relevance to the underlying work whatsoever,
or, if it has some artistic relevance, unless the title explicitly
misleads as to the source of the content of the work.”?”

When applied to Rush’s painting, the Sixth Circuit
found that “the presence of Wood’s image in Rush’s
painting...does have artistic relevance to the underlying
work and...does not explicitly mislead as to the source
of the work.””® Thus the Sixth Circuit affirmed sum-
mary judgment with respect to ETW's false endorsement
claim.”

Fourth, ETW claimed that Jireh’s publication and
marketing of Rush’s painting violated Woods’ publicity
right.!% The Sixth Circuit disagreed, holding that Jireh’s
First Amendment rights outweighed Woods’ publicity
right.1! The court’s holding was clear; its reasoning was
not, however, as it applied a minimum of three distinct
tests to the facts before it:

First, applying the Restatement’s approach, which the
Sixth Circuit interpreted as “a rule analogous to the rule
of fair use in copyright law,” the court found that Rush’s
painting had substantial informational and creative con-
tent that outweighed any adverse market effect on ETW’s
ability to sell the painting.!%?

Second, applying the Tenth Circuit’s approach, the
Sixth Circuit engaged in an ad-hoc balancing of Rush’s
expressive rights and Woods” commercial interest in
protecting his publicity right.!®® In so balancing, the court
found that Woods” appearance in Rush’s painting, “which
display[s] one of his major achievements,” would reduce
the commercial value of his publicity right.1%

Third, applying the California Supreme Court’s
transformative effects test, the Sixth Circuit found that
Rush’s painting contained significant transformative ele-
ments making it “especially worthy of First Amendment
protection....” Unlike mere “unadorned, nearly photo-
graphic reproduction[s] of” celebrities” images, the Sixth
Circuit found important the “collage of images” in Rush’s
painting, which “combined to describe, in artistic form, a
historic event in sports history and to convey a message
about the significance of Woods’ achievement....”1%

Analysis

The Sixth Circuit’s long and winding opinion in the
Tiger Woods litigation illustrates perfectly the courts’
struggles to balance an athlete’s publicity right with an
artist’s First Amendment rights. Before even reaching the
publicity rights issue, the Sixth Circuit reviewed de novo
the district court’s summary judgment ruling, addressed
eight distinct legal theories, and applied six different legal
tests. Even still, once it did finally reach the publicity
rights issue, the opinion applied at least three seemingly
different tests and was unclear whether it endorsed—or
even favored—one over another.

This should not and need not continue. Courts faced
with First Amendment defenses in publicity rights cases
should approach the issue differently. They should stop
relying on imperfect balancing tests, view the publicity
right more narrowly, and permit only false endorsement-
like theories to proceed.
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Thus, in publicity rights cases that pit an athlete’s
publicity right against an artist’s First Amendment right, a
court should preclude the athlete from claiming a violation
of his or her publicity right unless the artist’s use of the
athlete’s name, image, or likeness rises to the level of sug-
gesting false sponsorship or endorsement. To determine if
it does, the court should ask whether a reasonable person
would mistakenly believe that the athlete endorses the
artist’s artwork, when it fact the athlete does not. Even if it
finds that the reasonable person would, however, the court
should still require that the athlete allege facts sufficient to
demonstrate actual current or future market harm.'%

It is worth noting, finally, that the athlete in this
situation would be well advised to bring a federal false
endorsement claim rather than a state law publicity right
claim. Although entirely the decision of the athlete and his
or her counsel, courts view more favorably false endorse-
ment claims than they do publicity right claims. After all,
false endorsement assumes, to some extent, actual market
harm—the athlete likely would not bring such a claim un-
less the perceived association is financially detrimental to
his or her celebrity or reputation. Publicity rights claims,
by contrast, are less tied to the financial harm to the athlete,
especially when pitted against the typical artists” counter-
vailing First Amendment rights. If courts can practice a
framework like this, then perhaps they can begin to rein in
the expanding publicity right, provide a workable analyti-
cal framework for addressing dueling interests, and bring
some much needed clarity to this existing body of law.

Conclusion

Forty years ago, the Supreme Court—for the first and
only time—addressed the conflict between the publicity
right and First Amendment. Its opinion should have pro-
vided clarity to a then-poorly understood area of law. It
did not, and in the years since, federal and state appellate
courts have attempted, time and again, to provide some
clarity. They developed a variety of tests to balance the
competing rights, considered various theoretical justifica-
tions to ground the publicity right, and issued numerous
confusing (and sometimes conflicting) opinions. The doc-
trinal expansion of the publicity right, coupled with the
practical growth of athletes” celebrity and personality, has
simply proven to be too much for the courts to handle.
The framework proposed here might help to provide
some much need clarity to this muddled body of law.
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The Law Goes to Broadway'

By Bennett Liebman

Broadway’s mega-hit musical “Hamilton” could be
seen by many as simply the most recent in a long line of
legal dramas. It could be summarized as two brilliant
rival attorneys confronting each other over a course of
three decades leading to momentous, and eventually
disastrous, consequences.? “Hamilton” points out the host
of connections between the bar and the stage. While these
connections are deep on the playwright side, one can also
find lawyers as composers, lyricists and actors. There are
many courtroom dramas and musicals with songs based
on the practice of law.

Musicals by Lawyers

An interesting number of composers and lyricists
have been involved in the law. At the behest of his father,
Oscar Hammerstein attended Columbia Law School for
two years® and even worked for a time at a law firm.

Mae West allegedly advised him early in his theatrical
career: “Listen, get out of this crazy business and go back
to your law career. The theatre ain’t for you, kid. You

got too much class!”* Fortunately, he did not heed Ms.
West’s advice. Hammerstein stayed in theater and became
America’s most successful lyricist.

“Despite the number of shows with
courts and lawyers, there is not an
abundance of songs involving the law.”

One composer who did graduate from Columbia Law
School was Arthur Schwartz. While he published his first
song in 1923, he continued his legal practice into the late
1920s. Only with increased success on Broadway did he
give up practicing law. What followed was a near 40-year
career producing classic songs such as, “That’s Entertain-
ment,” “Dancing in the Dark,” and “By Myself.” There
are no reported cases where Arthur Schwartz served as an
attorney.

Hoagie Carmichael received his law degree from
Indiana University and did practice law for a few years
before devoting his career to music. Carmichael wrote the
music for 1940’s “Walk with Music,” and his songs were
featured in many Broadway revues over the decades.
Another example includes the prominent San Francisco-
based lawyer Joseph Deign Redding, who contributed the
libretto to Victor Herbert’s operetta “Natoma,” in 1911.

Other composers who did not successfully find their
ways through law school included Cole Porter, who
lasted a year at Harvard Law School, and Harold Rome,
who attended one year of school at Yale Law School. Paul
Simon who wrote the score to “The Capeman,” which ran

for two months on Broadway in 1998, attended Brooklyn
Law School for one year.

In the comic opera world, the renowned librettist W.S.
Gilbert of the 19th century team of Gilbert and Sullivan
served for a time as a lawyer.” He practiced for four not
particularly successful years. It has been said that he
averaged five clients per year.® Nor did these few clients
pay well, as in his first two years of practice he earned
a total of £25.7 Nonetheless, after his many successes in
the theater in 1891, Gilbert started in 1891 to serve as a
magistrate in Middlesex County.8 Thus, his career arc
saw him serving as a lawyer, librettist and magistrate. In
“lolanthe,” Gilbert had the Lord Chancellor sing, “The
law is the true embodiment of everything that’s excellent.
It has no kind of faults or flaw. And I, my lords, embody
the law.”

Two prominent American lawyer-playwrights con-
tributed to several musicals. Elmer Rice contributed some
lyrics to his play “Street Scene,” when it was transformed
into a musical in 1947.° Lawyer-playwright Benjamin
Kaye!? contributed lyrics to a song in the Garrick Gaieties
of 1925, and wrote some lyrics for an early Richard Rog-
ers show in 1919, entitled “Up Stage and Down.”!!

Songs About the Law

Despite the number of shows with courts and law-
yers,!2 there is not an abundance of songs involving the
law. One musical with many law-related songs is 1998's
“Parade,” about the Leo Frank murder trial and subse-
quent lynching. Much of the conclusion of the first act
involves testimony at and the reaction to the trial. The
nine trial-related songs include, “It Is Time Now,” “Twen-
ty Miles from Marietta,” “Frankie’s Testimony,” “The
Factory Girls,” “Newt Lee’s Testimony,” “My Child Will
Forgive Me,” “That’s What He Said,” “It’s Hard to Speak
My Heart,” and “Closing Statements.” 2010’s “Scottsboro
Boys” also has songs from its murder trials in “ Nothin”
and “Financial Advice.”

Most other musicals tend to have one law-related
number. The best-known law-related song might be Billy
Flynn’s “Razzle Dazzle” in “Chicago.”

In “Hamilton,” only the early second act number
“Non Stop” references the respective law practices of Burr
and Hamilton, with Aaron Burr singing, “I finished up
my studies and I practiced law,” with Alexander Hamil-
ton responding, “I practiced law, Burr worked next door.”

“Legally Blonde” might be about the life of an im-
probably successful student in law school, but it also has
few law related songs. The closest to a law song involves
the loathsome criminal law professor Callaghan urg-

NYSBA Entertainment, Arts and Sports Law Journal | Fall/Winter 2017 | Vol. 28 | No. 3 67



ing his students on the first day of class to “Look for the
Blood in the Water.” Callaghan sings:

Read your Thomas Hobbs

Only spineless snobs

Will quarrel with the morally dubious
jobs

Yes, blood in the water

Your scruples are a flaw.

Other law-related songs included the Groucho Marx
sendup of ‘Samovar the Lawyer” in the 1980 musical “A
Day in Hollywood /A Night in the Ukraine.” There is
“My Son the Lawyer” from 1962’s “A Family Affair,” “Pay
the Lawyer,” from 1989’s “Welcome to the Club” and
“The Family Solicitor” from 1986’s “Me and My Girl.”
The Gershwins included court-related songs in their two
satiric musicals of the early 1930s: “When the Judges Doff
the Ermine” is in “Let “Em Eat Cake,” and in “Of Thee
ISing,” the Supreme Court judges sing the prelude to
“Here’s a Kiss for Cinderella” and join with the newly
inaugurated president in” Some Girls Can Bake a Pie.”

“Surprisingly, few lawyers have made it
to Broadway. The most illustrious lawyer-
actor is probably Paul Robeson, who
starred in both dramas and musicals.”

In addition to “Iolanthe,” W.S. Gilbert injected the
law and lawyers into the lyrics of many of his shows in-
cluding “The Mikado,” “Trial by Jury,” “HMS Pinafore,”
“The Sorcerer” and the “Grand Duke.”!3 In “The Mounte-
banks,” an opera written with Alfred Cellier (not Arthur
Sullivan), Gilbert suggested some legal advice for Ophelia
in pursuing a breach of promise action against Hamlet:
“Opbhelia, to her sex was a disgrace, Whom nobody could
feel compassion for, Ophelia should have gone to Ely
Place, To Consult an Eminent Solicitor.” 4

One other musical with a significant number of law-
related songs is arguably the first musical of all time, John
Gaye’s “The Beggar’s Opera,” from 1728.15 The show
contains songs such as: “The Charge Is Prepar’d; The
Lawyers Are Met,” “Since Laws Were Made for Ev’ry De-
gree,” “And When My Hero in Court Appears,” and “O
Cruel, Cruel, Cruel Case.” Songs about the law have been
present since the dawn of musicals.

Lawyers as Actors

Surprisingly, few lawyers have made it to Broadway.
The most illustrious lawyer-actor is probably Paul Robe-
son, who starred in both dramas and musicals. Robe-
son famously played “Othello” and starred in Eugene
O’Neil’s “All God’s Chillun Got Wings.” He sang “Ol’
Man River” in the 1932 revival of “Show Boat.”

John Cleese of Monty Python fame has a degree from
University of Cambridge Law School. He performed in
the musical “Half a Sixpence” in the 1960s on Broadway,
and also played the voice of God in “Spamalot.”

The lawyer, politician-turned-actor Fred Dalton
Thompson starred in 2013’s “A Time to Kill.” Jerry
O’Connell, the star of many movies, dropped out of
Southwestern Law School. He was featured on Broadway
in “Living on Love” and “Seminar.”

Ross Martin, known for his role on television’s “Wild,
Wild West,” was a graduate of George Washington Law
School. He was on Broadway in “Hazel Flagg” and “Shin-
bone Alley.”

John Kerr was in five Broadway plays in the 1950s
and won a Tony for “Tea and Sympathy.” He graduated
from UCLA Law School in 1969, and after that appeared
only sporadically as an actor.

Tom Schmid was a lawyer who was in the Broadway
revival of “Annie Get Your Gun.” He was also in numer-
ous movies and television shows.

Michael Maguire won a Tony Award for playing En-
jolras in the original Broadway cast of “Les Miserables.”
At the age of 53, he received a law degree from South-
western Law School and practices family law in Beverly
Hills.'6

Estelle Parsons enjoyed a nearly 60-year career in
Broadway. She graduated from Boston University School
of Law.

Grant Mitchell, who graduated from Harvard Law
School and practiced law for a short time, appeared in
dozens of Broadway shows and movies from 1900 to
1950. Another character actor with many credits who was
initially a lawyer was Ralph Morgan. He was the brother
of Frank Morgan, who played the character of the Wizard
of Oz.

Maclyn Arbuckle unsuccessfully practiced law in
Texarkana, Texas in the late 19th century. After leaving the
law for the stage, he became a successful character actor
both on Broadway and in early movies.

One stunt-casted lawyer was Jerry Springer, who
before his television days practiced law in Cincinnati for
nearly two decades. Springer appeared in limited runs in
both “Chicago” and the “Rocky Horror Show.”

Legal Plays

Determining whether a show or a movie is law-relat-
ed is not a simple matter. Must it involve lawyers?'” Must
it involve a court case? Must there be an actual trial? Do
administrative or foreign tribunals count?'® Does it com-
ment on the legal system?'® The intent here is to lecture
those plays that focus on lawyers, their clients, judges,
juries, and their roles in the legal system.
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There are numerous books reviewing movies with le-
gal content.?’ Judge Alex Kosinski has written that “law-
yers and trials are a perennial subject of moviemaking.”?!
There are numerous guides to the best legal movies.? Yet,
with so many movies focused on the law, there are far
fewer plays that do as well.

“Yet this list of what were also made into
top movies does not scratch the surface
of legal plays. While there have been

far fewer plays than movies, there are
numerous legal plays.”

Of the top 50 legal movies as determined by a panel
for the American Bar Association in 2008,%® only 10 were
Broadway shows. These were: “12 Angry Men,” “Inherit
the Wind,” “Witness for the Prosecution,” “Judgment
at Nuremberg” “A Man for All Seasons,” “A Few Good
Men,” “Compulsion,” Counsellor at Law,” “The Caine
Mutiny,” and “A Time to Kill.”?* Stage adaptation of two
of the top legal movies—"“Anatomy of a Murder” and “To
Kill a Mockingbird”—were made, but neither adaptation
reached Broadway. While we tend to think that Broadway
dramas are the impetus for future movies, only five of
these shows actually were, such as: “Inherit the Wind,”
“Witness for the Prosecution,” “A Man for All Seasons,”
“A Few Good Men,” “Compulsion,” and “Counsel-
lor at Law.” Broadway’s “Caine Mutiny Court Martial”
opened as the film version was being made. “Judgment
at Nuremberg” did not appear on Broadway until four
decades after the film. Both “Twelve Angry Men” and
“Judgment at Nuremberg” were television dramas before
they were filmed.

Yet this list of what were also made into top movies
does not scratch the surface of legal plays. While there
have been far fewer plays than movies, there are numer-
ous legal plays. There have been American courtroom
dramas since 1771’s “The Trial of Atticus, Before Justice
Beau, For A Rape.”? In 1842, there was the trial drama
“The People’s Lawyer.”2¢

There is Shakespeare’s “Merchant of Venice.”?” There
have been Supreme Court plays, such as: “Thurgood” and
“First Monday in October.” An off-Broadway play named
“The Mountain,” about William O. Douglas, opened in
1990, and “The Originalist,” about Antonin Scalia, started
off Broadway in 2015.28 Elmer Rice wrote “Counsellor
at Law” (1931) and “On Trial” (1914), “For the Defense”
(1919), “It Is the Law,” (1922), “Judgment Day (1934) and
“The Winner” (1954). Other legal plays include: “The
Woman on the Jury” (1923), “The Trial of Mary Dugan”
(1927), The Bellamy Trial” (1931), “They Shall Not Die”
(1934), “Night of January 16” (1935),% “The Trial of Dr.
Beck” (1937), “Billy Budd” (1951), “The Crucible” (1953),
“Time Limit” (1956), “The Ponder Heart” (1956) “The
Andersonville Trial” (1959), “A Case of Libel” (1963),

“The Trial of Lee Harvey Oswald” (1967), “The Man in
the Glass Booth” (1968), “In the Matter of J. Robert Op-
penheimer “(1969), “The Trial of the Catonsville Nine”
(1971), “The Runner Stumbles” (1976), “Zoot Suit” (1979),
and “Race” (2009). The number of new legal non-musical
plays has shrunk in recent years. Revivals of “Inherit the
Wind,” “A Man for All Seasons,” and “The Crucible” ap-
pear, but new legal plays on Broadway are scarce.

Lawyers as Playwrights

Lawyers make prolific playwrights. There have been
lawyer-playwrights for centuries. An 1811 book states
that:

A large majority of those who have been
eminently successful in writing for it,
have been originally bred to the study of
the law. A fact so predominating in such a
number of instances, cannot be the result
of mere accident, and therefore manifest-
ly indicated that there must exist, some
connection however imperceptible to the
world in general, between the law and
drama.®

The Roman first century lawyer and philosopher
Seneca wrote at least nine different plays.’! He committed
suicide upon the orders of the Emperor Nero. Eight of his
tragedies—"”Agamemnon,” Hercules,” “Furens,” “Me-
dea,” “Thyestes,” “Oedipus,” “Phaedra,” “Phoenisse,”
and “Troades”—have survived.??

The 16th to 18th Centuries

The 1500s to the 1700s cultivated many lawyer play-
wrights. Marc Lescarbot was one of them, and he received
his law degree in France in 1598.3% He spent much of his
time in Canada, which at that time was referred to as
“New France.” His dramatic poem, “Théatre de Nep-
tune,” was performed at Port Royal in Acadia, in what is
claimed to be the first European theatrical production in
North America outside of New Spain.3*

Pierre Corneille was a 17th century French lawyer
and playwright.* He wrote numerous plays over a 50
year period. His play “Le Cid” was performed on Broad-
way in 1958. “Corneille has often been referred to as the
“father” of French classical tragedy.”*

In England, in the early 16th century, John Rastell,
who was Sir Thomas More’s brother-in-law,>” was both a
lawyer and a playwright.3® His play “The Four Elements”
is rarely, but occasionally, performed. As a publisher, he
was the first Englishman to print plays.®

In France, Pierre Mariveaux in the 18th century was
trained as a lawyer*? and wrote numerous plays and
comedjies that survive to this day. In 1997, the musical
“Triumph of Love” opened on Broadway based on his
comedy “Le Triomphe de I’Amour.”
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"Arthur Murphy in the 18th century was
a barrister, actor and a playwright in
England. Not only did he have an active
legal practice, he also wrote numerous
plays in the second half of the 18th
century.”

In 18th century France, Pierre Augustin Caron De
Beaumarchais wrote the comedies “Le Barbier de Seville”
and “Le Mariage de Figaro,” both of which are famous
for their adaptation to opera.*! Beaumarchais served as a
magistrate for many years and rewrote the hunting laws
of France.*? He also opined on the legal rights of kings
and the French Parliament.** He helped establish the dra-
matist’s right to his or her own work* and largely “estab-
lished the present system of royalties and copyrights.”4

Henry Fielding was both a lawyer and a magistrate in
England.*® While he may best be known for “Tom Jones”
and other novels, he also wrote a number of plays.*” He
had 10 plays in production during the 1735 to 1736 sea-
son.*® George Bernard Shaw considered Fielding to be the
greatest English playwright other than Shakespeare from
the Middle Ages until the 19th century.*’ The political
nature of Fielding’s plays disturbed the ruling forces in
the English government. In order to prevent production
of Fielding's plays, the government in 1737 passed the
Licensing Act that “forbade the production of any play
not approved by the Lord Chamberlain.”® It was not
repealed until 1968.

Arthur Murphy in the 18th century was a barrister,
actor and a playwright in England. Not only did he have
an active legal practice, he also wrote numerous plays in
the second half of the 18th century. “The Grecian Daugh-
ter” was one of the most popular shows of the era.>!

The 19th Century

Not surprisingly, there were many American lawyer-
playwrights in the 1800s. Philadelphia-based attorney
Richard Penn Smith wrote numerous popular plays in
the decade between 1828 and 1838.52 Smith played an
outsized role in popularizing the story of Davy Crockett
at the Alamo. Hugh Henry Brackenridge was also an at-
torney from Pennsylvania. He served as a member of the
Pennsylvania Supreme Court from 1799 until his death
in 1816.% During the Revolutionary War, he wrote the
plays “The Battle of Bunker-Hill” (sic) and “The Death of
General Montgomery at The Siege of Quebec.”>* Another
Pennsylvania-based politician-playwright-lawyer was
Ralph T. Conrad. Conrad served as a lawyer and judge in
Pennsylvania and was also the mayor of Philadelphia. He
wrote the play “Jack Cade,” which was very successful in
the first half of the 19th century.

Edward Owings Towne wrote the play “Other
People’s Money” in 1895, basically two decades before
the term was popularized by Louis Brandeis in his book
“Other People’s Money, and How the Bankers Use It.”
Towne also wrote the play “By Wits Outwitted,” and
many books and poems. He served as an attorney in Chi-
cago and New York City.

Augustus Thomas, who worked as a lawyer in Mis-
souri in the late 19th century, wrote dozens of Broadway
plays from 1891-1928. He also wrote and directed several
silent films.

Fred Marsden left the field of law to become a play-
wright. He wrote many comedies and melodramas before
his suicide in 1888.

John McNally was a Harvard Law School graduate
who abandoned law to become involved in the theater.
He initially worked as a critic, and then wrote numerous
farces in the late 19th and early 20th century.

Another lawyer-playwright was Mordechai Noah,
who was one of the most prominent Jewish Americans in
the first half of the 19th century. Noah even led an effort
to establish a Jewish community in Grand Island, New
York, near Niagara Falls. He wrote many plays, including
the popular “She Would Be a Soldier.” After his efforts
at Grand Island failed, Noah dedicated himself to estab-
lishing a homeland for the Jews in Palestine.

Interestingly enough, the modern founder of Zion-
ism, Theodor Herzl, was also a lawyer-playwright. He
received his law degree from the University of Vienna in
1884. He wrote numerous comedies before writing the
drama “The New Ghetto” in 1894. The show chronicles
a Jewish lawyer’s attempt to find himself in a modern
world.%

In France, Jules Verne received his law degree in 1849.
Besides his extremely successful novels, he also wrote
many plays.”’

The famed novelist Wilkie Collins graduated from
law school in 1851 and was called to the bar. There is no
record of his practicing. Besides his novels, Collins wrote
the play “The Lighthouse.” He wrote the play “The Fro-
zen Deep” with assistance from Charles Dickens, and he
and Dickens collaborated on “No Thoroughfare.” Collins’
novels were the basis for many other plays, including the
musical “The Woman in White,” which was on Broadway
in 2005.

E.T.A. Hoffman studied law at the University of
Konigsberg and became a court official with the Prus-
sian government in Berlin. In 1816, he was appointed as a
judge. Starting in 1799, he wrote many plays. His artistic
output was not limited to playwrighting, however. He
also was a novelist, composer, conductor, and painter.
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20th Century

The 20th century saw a slew of American lawyer-
playwrights. Foremost among them was the Pulitzer prize
winning author Elmer Rice. Rice practiced law for several
years before he started playwriting. He claimed that he
passed the New York State bar exam even though “some
of my answers were in blank verse; others included jokes,
limericks, quotations from Shakespeare, the Bible, Omar
Khayyam and Lewis Carroll.”® Rice wrote about 30 plays
on Broadway over his career of more than five decades.

Benjamin Kaye wrote five comedies for Broadway.
He also provided the English translations for Charles
Aznavour’s lyrics when “Azanvour” appeared on Broad-
way in 1970.

Henry Denker wrote seven plays for Broadway. In
one of his more successful plays, “A Far Country,” the
future district attorney in television’s “Law and Order,”
Steven Hill played Sigmund Freud. Before he became
successful in the writing business, Denker was a general
practitioner whose business included worker’s compen-
sation law.

Lawrence Langner was an esteemed patent lawyer
at Ladas and Parry. He wrote many plays over a quarter
century and helped to found and run the Theatre Guild.

Archibald MacLeish wrote five plays on Broadway
and won a Tony Award and a Pulitzer Prize in 1959 for
“].B.” Besides being a poet and the Librarian of Congress,
MacLeish graduated from Harvard Law School, where he
was a member of the law review and received the Faye
Diploma for “evidence of the greatest legal promise.”*He
practiced law in Boston for three years at Choate, Hall
and Stewart.

George Hazelton wrote five plays in the early 20th
century. He was a practicing lawyer when his 1900 play
“Mistress Nell” became a hit.

Langdon Mitchell was admitted to the New York
bar in 1886. He wrote numerous plays for Broadway in
the early 20th century, and his 1906 play, “The New York
Idea,” has seen numerous revivals.

Jerome Weidman, who attended the New York Uni-
versity School of Law, wrote the book for four musicals
(and his own play “The Mother Lover”). He also wrote
the Pulitzer Prize winning “Fiorello.”

Norman Krasna attended St. John’s Law School. He
wrote 11 plays for Broadway from 1931 to 1975, along
with numerous film scripts.

George Scarborough graduated from the University
of Texas Law School in 1897 and practiced law in Texas
for eight years. He authored 10 Broadway plays from
1913 to 1927.

In the United Kingdom, the novelist John Galsworthy
graduated from Oxford and was called to the bar in 1890.

Based on his success as a writer, he was able to give up
his legal practice. While he is now best known for “The
Forsyte Saga,” he wrote numerous plays in the first third
of the 20th century.

John Mortimer was a very successful attorney.
He was called to the bar in 1948 and was appointed a
Queen’s Counsel in 1966. He represented many defen-
dants in obscenity cases. He wrote many plays, including
“The Dock Brief,” “The Wrong Side of the Park,” and “A
Voyage Round My Father.”

In the early 20th century, French writer Tristan Ber-
nard started his career as an attorney. Besides novels, he
wrote more than 40 plays for the French stage. Four of his
plays made it to Broadway in the first decade of the 20th
century.

In 1937, Toronto -based lawyer Brian Doherty’s
Broadway hit was “Father Malachy’s Miracle.”®® Doherty
also founded the Shaw Festival on Niagara-on-the-Lake
in Ontario. He continued to practice law for nearly 30
years after his success with “Father Malachy’s Miracle.”

While not technically a dramatist, the writer and
worker’s compensation lawyer Franz Kafka has provided
the source material for many Broadway plays, including
“Metamorphosis,” “The Trial,” “In the Penal Colony,” and
“Le Proces.”

Current Lawyer-Playwrights

The most prominent lawyer-playwright is probably
Ken Ludwig, who graduated from Harvard Law School
and has a degree in international law from the University
of Cambridge. Ludwig wrote the hit shows “Lend Me a
Tenor” and “Moon over Buffalo” and the librettos for the
musicals “The Adventures of Tom Sawyer” and “Crazy
for You.” He also worked for years in the Washington of-
fice of Steptoe and Johnson.®!

Conclusion

Given the examples of Cole Porter and Oscar Ham-
merstein, many cynics might believe that the quickest
path to Broadway from law school involves dropping out
of school. Yet the continued presence of lawyers in theatre
for centuries suggests otherwise. Lawyers and theatre
seem a natural match. To paraphrase W. S. Gilbert’s lyrics
from “Iolanthe,” the law embodies the theatre. There will
certainly be more lawyers on Broadway in our future.
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By David Krell

Brooklyn.

To its Cyclone rollercoaster-riding, Prospect Park-
picnicking, egg cream-drinking denizens, the borough—a
city until annexed by New York City on New Year’s Day,
1898—is a cultural touchstone. It is where a guy named
Nathan birthed a hot dog empire, gal twin cousins named
Patty and Cathy got into teenage hijinks, and bank rob-
bers named Sonny and Sal robbed a Chase Manhattan
bank during a dog day afternoon in August. It is home to
NYPD personnel in 2010s popular culture—the Reagans
on Blue Bloods, the 99th precinct on Brooklyn 99, and cor-
rupt cops Harlee Santos and Matt Wozniak on Shades of
Blue.

It welcomed back Kotter, gave us Kramden, and
took Kings County as its name. It cemented disco as the
latest fad in Saturday Night Fever, a bridge bearing the
borough’s name as a lasting architectural achievement,
and a baseball team as an eternal symbol of hope and
heartbreak.

From its debut in 1883 to its departure in 1957, that
team, the Brooklyn Dodgers, became, perhaps, Brooklyn’s
greatest icon. Synonymous with baseball, the Dodgers,
just one of its many monikers, anchored the borough.
No matter one’s ethnic background, financial stature, or
profession, a Brooklynite found baseball to be a common
language. Ebbets Field, which entered baseball’s lexicon
in 1913, became a meeting place, a leisure outlet, and
a second home for Dodgers fans. In 1950, the Dodgers
found a new home in Los Angeles concurrently with its
archrival squad, the New York Giants, who also moved
West, to San Francisco. For four years thereafter, Major
League Baseball had no National League team in New
York City.

The New York Mets played their first game in 1962,
using the Polo Grounds, left vacant by the Giants. With
the colors of blue and orange as an homage to their Na-
tional League predecessors, the Mets filled the gap—or
tried to—created when the Dodgers and the Giants left
for California. When the Mets inaugurated their new
home on April 17, 1964, its moniker did not derive from a
baseball insider at the executive, coaching, or managerial

Krell’s Korner is a column about the people, events, and deals that shape the
entertainment, arts, and sports industries.

There Was Once a Ballpark—Mourning the
Dodgers, Meeting the Mets, William Shea, and

the Rise and Fall of the Continental League

From the Society for American Baseball Research Baseball Biography Project

level, nor was it from a former player, elected officehold-
er, or war hero. It was William Alfred Shea.

His was not a name known beyond the political,
business, and legal fraternities of New York City and,
by extension, other metropolises affecting his law firm’s
clients. However, without his affability, cunning, and
legal acumen, the National League may have found itself
without a franchise in the Big Apple—perhaps until the
second half of the 1960s—to fill the emptiness, in hearts
and on the sports pages, created by the departed Dodgers
and Giants.

Described in his 1991 New York Times obituary as “a
burly and affable man with a firm handshake for mes-
sengers and moguls alike,”! born in Manhattan in 1907,
Shea, who was known as “Bill” to clients, colleagues,
and friends—had a penchant for making deals, no ego,
and a commitment to charitable endeavors, including the
Brooklyn Public Library. He counted among his friends,
clients, and acquaintances a roster of the nation’s politi-
cal elite—mayors, governors, senators, congressmen,
vice presidents, and presidents, from John E. Kennedy to
George H. W. Bush. Shea’s business and political net-
working, affability, and cunning set the foundation for the
creation of the Mets, who were initially owned by Joan
Payson, a former New York Giants season ticketholder.

Filling the footprints left by the Dodgers and the Gi-
ants weighed on the shoulders of New York City Mayor
Robert Wagner, who relied on Shea for counsel, leader-
ship, and building consensus in a task that conventional
wisdom earmarked as unlikely at best and impossible at
worst. Shea’s cohorts on the committee were Democratic
politician James Farley, retail mogul Bernard Gimbel, and
real estate executive Clint Blume. “We are in competi-
tion with other cities now but I can’t see certain National
League teams resisting an offer which includes 14,000,000
people within 35 miles,”? explained Shea.

Shea had Wagner’s confidence, a rolodex of VIP
contacts, and a title—Chairman of the Mayor’s Baseball
Committee of the City of New York; the position was
unsalaried. When Wagner turned to Shea, he tapped into
the civic duty that was a part of Shea’s DNA. There was
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nothing expected in the way of compensation, nor was
any sought.

Shea’s grandson Scott explains:

This was social impact investing. I don’t
think he was compensated for the work
he did for the commission, plus he took
time off from his law firm and his clients,
and personal responsibilities and obliga-
tions. Mrs. Payson did not purchase the
franchise as a money-making endeavor,
she had plenty, for sure. They felt it was
for the greater good for the City of New
York and baseball. With regard to New
York, apparently, he came to the revela-
tion that if New York did not have as
many unifying factors as possible—
mostly in sports—that the social fabric
of New York, given its diversity, would
unravel. For what it is worth, he is partly
responsible for the New York Islanders,
the Brooklyn Nets, the Nassau Coliseum,
the New York Titans/Jets, the original
annual AFL-NFL football games, which

I am pretty sure morphed into the Super
Bowl, and the AFL-NFL merger.?

With Milton Gould, a litigator beyond compare, with
whom he had been classmates at George Washington
High School in Manhattan’s Washington Heights neigh-
borhood, Shea began the law firm Shea, Gallop, Klemen-
ko & Gould in 1964, the début year of Shea Stadium, by
merging his firm’s with Gould’s.

Name changes for the next decade and a half resulted
in the streamlined moniker Shea & Gould. Neighbors in
Sands Point, Long Island, the two partners—often re-
ferred to as Blarney and Chutzpah—drove into Manhat-
tan together every day.* The firm’s DNA contained Shea’s
powerful counsel in politics, sports, and business, com-
bined with Gould’s unparalleled litigation prowess.

With a “What can we do for you?” approach, rather
than a slick sales pitch declaring the firm’s business and
political connections, track record, and client list, Shea
and Gould were competitive with their brethren boasting
deeper pockets, further reaches in business and politics,
and richer history. Client service was the cornerstone—
work for a client because one has something to offer, not
merely to enhance the firm'’s coffers.

“Jews, Greeks, and Catholics were not invited to
work at the Wall Street firms,” explains Thomas Con-
stance, one of the last managing partners of Shea &
Gould, a Shea protégé, and chairman of the law firm
Kramer Levin.

But those firms didn’t do trials, mostly
negligence, bankruptcy, and corpo-
rate law. Gould’s firm was comprised

of litigators. Shea’s firm was an Irish
Catholic firm with some Jews—Manning
Hollinger & Shea, which practiced in the
areas of corporate law, banking, and tax.
They decided to create a firm based upon
a melting pot, which became Shea Gallop
Climenko & Gould.

Find something that’s important to the
client so that he can trust you. Do ev-
erything. If he needs a doctor, find him

a doctor. Always be available. One day,

I got a call from the general counsel of
Fuqua Industries. We had played togeth-
er in a corporate softball league. He said,
"My law firm is too busy to see me. Do
you think you can come up to the suite at
the Regency to talk about a bond offering
with Lehman Brothers?” This was in the
late 1970s. He suggested that I get Shea
or Gould to come. Bill said, ‘I'll be ready
in 10 minutes. Let’s go down and see
Milton.” When we got to Milton’s office,
Bill said, “Milton, we’re taking Tommy
over to the Regency. We're going to meet
Fuqua. Whatever they were doing, they
stopped. When we got in the car, Bill
charmed the general counsel and Fuqua
became a blue chip client.®

Decades before corporate America affirmed mentor-
mentee programs, leadership lectures, and executive
training as building blocks for the next generation of
management, Shea’s firm’s power structure tutored its
underlings informally. Shea emphasized this in his law
practice—investing time in a younger lawyer’s matter
was an opportunity to instruct and, consequently, assure
that the firm maintained an approach centered on client
service.

Shea and Gould built their firm to be one of the na-
tion’s most powerful before closing its doors in 1994,
following Shea’s death in 1991 and, subsequently, Gould’s
retirement. Though he became an icon in New York City’s
legal, charitable, and sports communities, Shea had a
background steeped in modesty, which contrasted the
power broker image bestowed upon him.

“He was born at home in an apartment at 526 West
151st Street, between Broadway and Amsterdam in the
Sugar Hill neighborhood of the island of Manhattan, to
his 24-year-old father and his 22-year-old mother in June
of 1907. His younger sister moved to Los Angeles with
his mother and performed in silent movies to pay for him
to go to Georgetown University and Georgetown Law
School during the Depression; he graduated in 1931. I
think his class had seven people in it! After law school,
he returned to New York, and because he had the law
degree, when so few did, he was a scarce commodity,”
describes Scott Shea. “One of the first groups he worked
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with was the Brooklyn Trust Company (and George
McLaughlin, president), the bank that then owned a por-
tion of the Brooklyn Dodgers; I think having foreclosed
on a portion during the Depression. The legend goes

that Mr. McLaughlin asked my grandfather and Walter
O’Malley if they wanted to take over the interests, and my
grandfather declined, declaring that Mr. O’'Malley would
be a better person to take it over.”®

When Shea devoted his energy to Wagner’s baseball
fiat, he was 51 years old, married, and the father of three
children between the ages of seven and 18. His curriculum
vitae included:

¢ Appointed as counsel to the Liquidation Bureau of
the State Banking Department in 1934,

e Attorney of record for New York Title and Mort-
gage Company in 1935,

e Trustee of the Brooklyn Public Library in 1954, ap-
pointed by Mayor Wagner, and

e Member of the New York State Insurance Board
in 1956, appointed by New York Governor Averell
Harriman.

Mayor Wagner knew of Shea from the library ap-
pointment, in addition to a 1957 effort by McLaughlin and
Payson to purchase the Giants from Horace Stoneham
and keep the princes of the Polo Grounds in New York;
McLaughlin had hired Shea to represent him.

Major League Baseball Commissioner Ford Frick
advised the committee that a team and a stadium were
the paramount responsibilities of the committee. Frick’s
ante—declaring New York City “open territory” for a new
team; the National League, of course, wanted this para-
digm while the American League was “split on the mat-
ter.” Shea said: “We intend to work on the site and team
simultaneously, for these go together.”” Ebbets Field was
a contender for the site, as was the Polo Grounds.?

On January 31, 1958, Mayor Wagner placed the bur-
den on baseball’s decision makers regarding a new team
in the Big Apple: “The commitment is here as far as the
city is concerned. Now it’s up to the National League.”!”
If the league planted a team in Wagner’s metropolis, a
new stadium would be constructed by 1960.!! There was
a feeling that Flushing Meadows would be the place for
a new ballpark.'? Robert Moses, the city’s most power-
ful political operative at the time, had offered Dodgers
owner Walter O’Malley the site as a condition for keep-
ing the Dodgers in the New York City metropolitan area.
O’Malley rejected it in favor of building a stadium in
Chavez Ravine, approximately 3,000 miles westward.

An alternative existed in Jersey City—Roosevelt Sta-
dium, built as a WPA project in the 1930s. It had “ample
parking space [and] could be substantially enlarged
at comparatively small cost.”!® Plus, the Dodgers had

played 15 games there in 1956 and 1957, so it qualified as
a Major League Baseball possibility.

Shea’s mission took a leap forward on July 7th—a
formal bid to plant a National League team in New York
City: stadium seating 52,000 and costing approximately
$12,000,000.1* National League president Warren Giles
offered Flushing Meadows in Queens as a prospective
location.'®

The Philadelphia Phillies turned away overtures
to move;!® the Cincinnati Reds rejected the possibility
because of inadequate parking at Crosley Field;'” and Mil-
waukee Braves owner Lou Perini considered jettisoning
the team, which he moved from Boston in 1953, to estab-
lish a new team in New York—or so went the rumor.'8 All
turned down Shea’s overtures.

New York City’s prospects for a National League
franchise seemed dim. Shea, an inventive lawyer who
saw that a solution resides in every problem, led a new
approach—create a third league, the Continental League.
“An eight-team league was formed on paper. Branch
Rickey was made its president, but Shea was its work-
horse,” explained sports writer Leonard Koppett. “People
with money were found to back clubs. Polite discussions
(on the surface) explored how a third league could get
started and gradually be absorbed into the established
baseball structure. For the existing teams, this strategy
was largely a holding action, a delaying tactic; the pushy
newcomers would get discouraged and go away.”"”

Such was not the case.

Toots Shor’s, a legendary midtown Manhattan water-
ing hole for sports and entertainment folks, provided the
backdrop for Shea’s announcement on November 13th,
Teams in this new structure would be based in: New
York City, Dallas-Fort Worth, Houston, Toronto, Denver,
Miami, Minneapolis-St. Paul, and Detroit.

In addition, “several cities on the West Coast” pre-
sented opportunities.?’ There was support, apparently,
from the National League’s inner sanctum. “About ten
days ago, I received a visit from an important National
League executive, whose name I cannot divulge. He as-
sured me that if New York were willing to lead the way
in the formation of a third major league, he could put me
in touch with people who are eager and financially able
to promote big league baseball in at least seven other cit-
ies,”?! explained Shea.

A question remained: Would the duopoly of the
American League and the National League expand, or
would this new structure be independent, with no sup-
port from Major League Baseball? Shea, ever the prag-
matist, showed bluntness rather than bluff: “We hope to
work with organized baseball, but, if we must go outside
the realm of organized ball, we are prepared to do that
t00.”%2
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Shea’s statement contrasted the public version, which
had Frick, National League president Warren Giles, and
American League president Will Harridge against expan-
sion or an independent league.?® Players, too, stood in its
path. If either expansion or a third league emerged, then
the players would work in a new paradigm, provided
that the owners agreed. J. Norman Lewis, the attorney
for the players, warned that if Shea “is looking to incite
the players to jump, I think he is barking up the wrong
tree.”?* Frick opined that players could sacrifice pension
benefits if a third league drained the American League
and National League rosters.” Reserve clauses in players’
contracts also presented an obstacle.

Rickey’s gravitas lent an elder statesman quality to
analyzing the dilemmas, solutions, and consequences
posed by a third league. Most evident with signing Jackie
Robinson to the Brooklyn Dodgers in 1945 and, thereby,
breaking the informal—though formidable—racial barrier
existing since the 1880s, Rickey’s accomplishments as a
general manager garnered immediate respect, including
four World Series championships with the St. Louis Car-
dinals. He also signed several players who became highly
significant factors for the 1960 World Series champion
Pittsburgh Pirates.

To the casual observer, it might have seemed odd
that a man in his late 70s would take on the responsibility
of shepherding a new baseball league. However, any-
one who knew Branch Rickey would think it odd if he
did not. Rickey, after all, was a baseball man. This new
venture not only provided a challenge, but also filled a
void in professional baseball—at least, that’s how Rickey,
Shea, Wagner, and their colleagues saw it. They received
a boost when Frick and the owners okayed the venture, a
decision based on independence rather than expansion.
“I firmly believe we will have a third league within five
years,”? stated Frick. The paradigm of possible cities
changed to: New York, Buffalo, New Orleans, Dallas-Fort
Worth, Minneapolis-St. Paul, Seattle, Mexico City, Mon-
treal, and Toronto. %’

To qualify, the franchises needed ballparks with a
minimum capacity of 25,000, a schedule of 154 games,
terms of Major League Baseball agreements, includ-
ing minimum salary agreement, and a players’ pension
plan.?8 Shea addressed the stadium requirement as a
non-issue: “Some are already built, others are under
construction. Some present stadiums are being enlarged.
You have to figure about 18 months for the construction
of a stadium, and if we got stuck we have other facilities
available on a temporary basis.”?

New York Times scribe Arthur Daley preached, in bit
of prescience, that Major League Baseball offered, in fact,
nothing to the third league. Despite the “enthusiasm
and acknowledged abilities of Bill Shea and his New
York committee,”* Daley believed the idea would—or
should—give way to expanding the American League

and National League with two teams apiece, which is
what ultimately happened:

® 1961 American League expansion

a Los Angeles Angels (later California Angels, Ana-
heim Angels, and Los Angeles Angels of Anaheim)

o Washington Senators (second major league team
with the Senators name)

* 1962 National League expansion
a New York Mets
o Houston Colt .45s (later Houston Astros)

Daley’s rationale was sound: there was no mechanism for
obtaining players, a New York team would have difficulty
creating loyalty, and minor league players who jumped
ship for the new league would not offer comparable value
to fans wishing to see major leaguers.3!

Joan Payson wanted a seat at the table of ownership,
having seen her beloved Giants voyage to San Francisco;
a part owner of the team, Payson had voted against the
move. It was a boon, certainly, to get an owner with pas-
sion as deep as her pockets. Payson, who also had finan-
cial interests in horse racing, gave a bridge to nostalgia
for fans still teary-eyed from the evaporation of National
League fixtures. Shea, in addition, remained positive,
brushing back the diatribes from Daley and others criti-
cizing the pool of players. “Take a good Triple A player
and put a major league uniform on him and he’ll play like
a major leaguer,”?? declared Shea.

On June 18th, Shea held another news conference to
outline the financial costs and, once again, set 1961 as the
league’s inaugural year. The price tag for the new league
was $100,000,000 and the price tag for the New York fran-
chise was $4,500,000.

New York was the fulcrum upon which the rest of the
league balanced; whether it would consist of eight or 10
teams was not yet decided. Finances, like stadiums, did
not pose a formidable challenge, according to Shea, who
emphasized dedication over dollars: “The syndicates of
each city in the new league will be as financially sound
as ours. “The backers of the various franchises are not
interested in making money from baseball. They are inter-
ested only in the future of the game. When the New York
syndicate meets with Frick we will inform him that all the
cities are set and that stadiums are being prepared.”* By
the end of July, the Continental League had five definite
cities, with three more yet to be announced, and included:
New York, Houston, Toronto, Denver, and Minneapolis-
St. Paul.3

Senator Estes Kefauver, the Democratic vice presiden-
tial running mate of Adlai Stevenson in 1956, held prom-
ise for the Continental League by proposing a bill capping
a team’s ability to keep players at 100 and allowing for
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60 of them to be available in an “unrestricted draft” and
creating a territorial perimeter for a team maxing at a
35-mile radius.® Kefauver’s bill would have propelled
the Continental League forward, but it did not get off the
ground. Frick testified before the Senate antitrust commit-
tee, underscoring his belief of adding a new league to the
ranks of professional baseball, but signaling that Capitol
Hill’s involvement could impede its path.

In its report, the Washington Post stated that the cap
on the number of players reserved by a Major League
Baseball team would be 80. The American and National
Leagues had their thumbs on the scale, in evidence
through Kefauver’s questioning regarding the source of
the new league’s players. If the Majors refused to release
players from contracts and, in turn, the Continental
League from filling rosters, then a faceoff would occur,
with the last resort being a raid on Major League Baseball
teams. This had happened before with the short-lived
Federal League in the 1910s.3¢ Frick appeared willing to
work with Shea, Rickey, and the new league’s franchises,
as long as they became part of Major League Baseball
and not an independent entity. In this template, Frick
offered draft rights, rights of waivers, rights to trade and
purchase contracts, and rights to agreements with minor
league clubs.?”

The Warwick Hotel, an elegant establishment that
served as Cary Grant’s New York City residence for sev-
eral years,® became the center of the universe on August
18, 1959 for baseball fans curious about the prospect, vi-
ability, and plans of a third league. A summit of sorts took
place with leaders from Major League Baseball and the
Continental League conferring about vital issues, includ-
ing schedules, stadiums, and player contracts.® Shea
underscored the logic for Rickey’s Continental League
presidency, noting “ability in the baseball field, dignity,
respect by baseball people, forward-looking attitude, and
pioneer background.”4? By September, Frick revealed his
thoughts about the Continental League’s ability to com-
pete with the talent in the Majors that would not happen
for possibly five years.!

A little more than a week after Frick’s pronounce-
ment, Rickey promoted the Continental League on
“What’'s My Line?”, a CBS game show requiring four
panelists to deduce a person’s “line”—slang for occupa-
tion—through a series of “yes or no” questions; when
the person was a celebrity, the panelists wore blindfolds
to prevent immediate recognition. After Arlene Francis
figured Rickey’s identity—with an assist from Chuck
Connors, star of “The Rifleman” and a former player
signed by Rickey in the Dodgers organization—Bennett
Cerf, one of the founders of publisher Random House,
inquired about the third league. “Inevitable as tomorrow
morning,”#? responded Rickey.

Cities awaited the green light for becoming a Major
League city. As the Continental League moved forward,
for example, Honolulu was rejected in the eight-team for-

mat, but it was told that an expansion to 10 or more teams
would trigger another look. Though Shea offered no rea-
son here, the Associated Press speculated that the rejec-
tion “undoubtedly involved the distance and expense.”#?

While Richard Nixon and John F. Kennedy cam-
paigned to be the 35th President of the United States,
the power structure of the Continental League faced
a threat—or, at the very least, a distraction—when the
National and American Leagues planned to expand by
adding two teams apiece, making each a 10-team opera-
tion. At this point, the Continental League’s cities were
New York, Houston, Buffalo, Atlanta, Dallas-Fort Worth,
Minneapolis-St. Paul, and Toronto.*

Rickey opposed a merger—it was a third league or
bust.*® Working around the clock to fortify the Continen-
tal League’s “major league status,” Shea revealed: “I can
tell you this much. We have no thought of disbanding.
We're trying to break our necks to satisfy every possible
demand made of us by the majors in the hope of obtain-
ing recognition from organized baseball as a valid third
major league.”#® Further, he dismissed the idea of the
New York franchise abandoning its “moral obligation” for
a National League slot. There would also be a financial
penalty, “almost as much as it would cost to buy a league
franchise.”#

While Bert Parks cavorted as Harold Hill in “The
Music Man” at the Majestic Theatre, Dean Martin and
Judy Holliday graced movie screens in the romantic
comedy “Bells Are Ringing,” and Nixon battled Kennedy,
New Yorkers found that the Continental League took
another turn. At a summit in Chicago, on August 2, 1960,
Dodgers owner Walter O’'Malley created the gateway
to compromise by offering to absorb four Continental
League cities—two for the American League and two for
the National League.*® Reversing course, the Continental
League morphed into this expansion plan. The demise
of a third league could not be considered, in any way, a
failure. Shea and Rickey had shaken the bedrock of Major
League Baseball.

Shea, in particular, spun the situation as a victory,
which it was. “My principal mission from the start has
been to assure New York of having every-day baseball
again. Today’s action gives us assurance and makes it
more urgent than ever for the city to proceed with the
construction of the new stadium in Flushing Meadow,
he stated.

749

Dick Young of the New York Daily News called it “a
momentous compromise”>’ and declared that “Mayor
Wagner should pin a medal on him on the steps of City
Hall.”>! Jimmy Cannon of the New York Journal-American
praised Shea’s immobility against the status quo em-
braced by team owners:

They’re afraid of Senators and Represen-
tatives and they buckle any time one of
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them threatens to compose a law which
will limit their operations which are im-
mune from anti-trust regulations.

That’s how Shea got to them. They tried
to duck him and they presented him with
reasons why his unpopulated league
couldn’t do it. There were instances when
they proposed deals they realized he
couldn’t accept. They couldn’t con him.>?

It was the culmination of a byzantine series of ma-
neuvers relying on Shea’s ability to persuade, cajole, and
execute. He sought no reward, financial or honorific—it
was a civic obligation that fueled Shea. “He considered
himself blessed by the life the city had provided him and
saw bringing the National League back to New York City
as a cause because he considered it the best city in the
country, and as such, it should have a National League
baseball team,” revealed Scott Shea.

I often wonder how the hell he pulled
this off. There were so many headwinds.
How do you have the grit to stand in

the face of them and not give up? There
were millionaires, politicians, and power
brokers in New York City and across the
country who said it couldn’t happen,
that it would not happen. The personal
sacrifice was enormous. The professional
sacrifice was, and would have continued
to be, enormous had he failed. Nobody
asked him to give so much. He just did
it. Similar to his randomly giving Mets
tickets to religious charities supporting
underprivileged, homeless and orphaned
children together with five dollars per
ticket so that the children could buy hot
dogs, Cracker Jacks and a soda—to which
the chaperones would object on a health
basis. He would tell the folks running the
organizations that if they did not permit
the children to have hot dogs, Cracker
Jacks and soda—the complete game
experience—he would find out, and then
he would not give any more tickets. Al-
though I am sure this, too, was a bluff.>

In 1961, the American League introduced the Los
Angeles Angels and the second incarnation of the Wash-
ington Senators. In 1962, the National League introduced
the New York Mets and the Houston Astros.

For their first two years, the Mets played in the Polo
Grounds while engineers, architects, and laborers built
their new home in Queens, which was supposed to be
Flushing Meadow Municipal Stadium. Staten Island
Borough President Albert Maniscalco spearheaded the
dubbing of the Mets’ new stadium, without Shea’s knowl-
edge. “Shea negotiated with the city council to create a

stadium. He got creative with municipal bonding and the
banks. Albie was chairman of the city council. He told me
that they wanted Shea to appear before the council. Shea
was in Queens having lunch. Albie called the police and
told them to send a car and bring him to City Hall. Shea
had no idea what was going on. Then, Albie moved to
name the stadium after him,”>* revealed Constance.

Debuting in 1964 and demolished after the 2008 sea-
son, William A. Shea Municipal Stadium exists in photo-
graphs, film and video, and memories; Citi Field replaced
it in 2009. Appropriately, Shea christened the ballpark
bearing his name by throwing out the first ball at the
inaugural game—a 4-3 loss to the Pirates. Honoring the
National League’s past, the Mets bore the colors of their
predecessors—blue for Dodgers, orange for Giants. The
year after his death, his wife, May Nori Shea, threw out
the first pitch of the 1992 season. In 2008, the stadium’s
final year, his son, Bill Shea, Jr., threw out the season’s
first pitch and two of Shea’s grandsons threw out the first
pitches of the season’s penultimate game.

Shea’s leadership sculpted expansion that went
beyond tamping the tears shed for the transplanting
of the Dodgers and Giants to the West Coast. Houston
escalated from a minor league metropolis rooting for the
Buffaloes, a team with a lineage dating back to the 1880s.
Fast becoming part of the national conversation because
of America’s Space Race with the Russians—which
began when the communists launched the Sputnik satel-
lite in 1957—Houston’s status as the headquarters for
NASA complemented a newfound foothold in the Major
Leagues with the Colt .45s, a National League team moni-
ker reflecting Texas lore, legend, and history concerning
gunslingers, cowboys, and sheriffs.

Washington lost the Senators to the Land of 10,000
Lakes after the 1960 season; the team became the Minne-
sota Twins. Expansion, in turn, created a new Washington
Senators team for the American League; in addition to the
Los Angeles Angels. Washington lost this incarnation af-
ter the 1971 season—the team went to the Lone Star State
and became the Texas Rangers.

While the label “power broker” is attached to Shea, it
conjures up an image of smoke-filled rooms, feet propped
on a desk while making phone calls, and manipulation of
egos. In the end, the “power broker” gains a boon—finan-
cial, favors, reputation, additional power. Such was not
the case with Shea. To him, the Continental League—and,
in turn, expansion—was a matter of civic pride. Period.

Building upon the foundation set by Shea and Rickey,
who were prescient in their selection of locations for
Continental League franchises, Major League Baseball
expanded further. In 1969, it added the San Diego Padres,
the Montreal Expos (now the Washington Nationals), the
Kansas City Royals, and Seattle Pilots (now the Milwau-
kee Brewers). In 1977, the Toronto Blue Jays and Seattle
Mariners were created. 1993 brought Colorado Rockies
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and Florida Marlins (now the Miami Marlins). In 1998,
the Arizona Diamondbacks and Tampa Bay Devil Rays
(now the Tampa Bay Rays) were created.

There is no statue at Citi Field honoring the man who
neither sought nor received tangible benefits from fulfill-
ing a mayoral mission to bring National League baseball
to a city reeling from the loss of two baseball institutions.
Shea is a member of the Mets Hall of Fame; the team
retired his name, an honor not bestowed upon any other
member of the baseball community.

At every Mets home game, thousands of fans traverse
an area named Shea Bridge, just behind the grandstands
between right field and center field. It is doubtful that
many of them know about the man responsible for their
beloved team’s birth.
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