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Federal and State Legislative 
Developments Impacting 

Elder and Special Needs Law

Health Reform 2017

AHCA/BCRA/Graham-
Cassidy:
Major Medicaid reform
Repeal and Replace of ACA
Ultimately failed in the Senate

NAELA Advocacy on Health Reform

I. Limitations to Annuities
II. Limits to Home Equity
III. Repeal of Retroactive 

Coverage
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H.R. 181, CALM Act
 Half of income from a community spouse’s 

annuity available to the institutionalized spouse 
 Except for IRA annuities.

HR 181, CALM Act
 Concerns raised

 Includes non-IRA retirement accounts;
 Incentivizes divorce;
 Hurts elderly women in the most; and
 Current draft hurts working class not just 

errant high dollar value annuities.

American Health Care Act
 Annuities bill dropped, but included:

 repeal of three-month retroactive coverage
 limitations to home equity.

 Medicaid Per-Capita Caps!

 Repeal of Community First Choice.
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H.R. 1082, Medicaid Home Improvement Act.

 Ends option for state to expand home equity limit for 
“single individuals” above 560k up to 840k (inflation adj.)

Home Equity Limits
 Concerns Raised:

 No guarantee of reverse mtg/line of credit;
 If institutionalized: in some states becomes an 

available resource or in others family must 
maintain and deal with potential estate 
recovery; and

 Counteracts HCBS

H.R. 180, End of 3 month retroactive coverage

 Moved three month retroactive eligibility 
only to month of application.
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End of Three Month Retroactive Coverage

 Lose-Lose for Providers and Families:
 Providers don’t get paid.
 Families could get sued or not admit family 

member at appropriate time without Medicaid 
guarantee.

Results in Senate
 Home equity limits out!

 Three month retroactive coverage 
modified to not apply to 65+ and persons 
with disabilities.

Medicaid Spending under BCRA
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Per-Capita Cap Basics
 Federal Spending Limited Per 

Beneficiary
 By State
 By Category
 Grows by an inflator
 Top/Bottom 25% adjusted up/down by 

up to 2%
 Cannot keep excess funds

Per Capita Caps Concerns

Services and payment cuts.
 Future eligibility limits
HCBS cut first because its optional
Baselines unfair
Easily “dial-able”

1115 Waivers: Mar. 14 Price-Verma Letter and  
November CMS Directives

 “Ushering in new era” where states have 
more freedom to design plans

 State plan amendments- more fast-
tracking and approval of demos done in 
another state
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1115 Waivers Basics
 “Experimental, pilot, or 

demonstration project,”
 Likely to assist in promoting the 

objectives of the Medicaid program. 
 Can waive Medicaid requirements 

under 42 U.S.C 1396a
 Budget neutral (HHS Policy Not Law)

How does this impact Elder Law?
 (a)(1)  Statewideness

 (a)(3)  Fair hearings

 (a)(7)  Confidentiality

 (a)(8)  Reasonable promptness for decisions

 (a)(10) (a)  Categories of eligible individuals

 (a)(10)(B)  Equality of amount, duration and scope

 (a)(10)(C)  Comparability with SSI

 (a)(14)  Fees, copayments, deductions only per 1396o 


 (a)(17)(D)  Responsibility of relatives & spend down 
of incurred medical expenses

 (a)(18)  Liens, recoveries, transfers & trusts 
only per 1396p

 (a)(23)  Freedom of choice

 (a)(25)  Claims against third party payers

 (a)(34)  Three month retroactivity

 (a)(43)  Early & periodic screening, diagnosis & 
treatment for those under 21

 (a)(45)  Mandatory assignment of support rights per 
1396k

 (a)(50)  Personal needs allowances

42 USC §1396p (SSA §1917)
 Excluding Residence as a Resource but State 

Liens on Property
 Estate Recovery for LTSS recipients 55 and older
 Transfer Penalty Rules 

 Annuities. 
 Promissory Notes. 
 Transfers to Spouses

 Supplemental Needs Trusts (d4A and d4C) and 
Miller Trusts (d4B).
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Maine Waiver
 For Medicaid LTSS:

 Repeal of three month retroactive eligibility
 Some success: updated doesn’t apply to LTSS

 Limit annuity length to 80 percent life 
expectancy

Iowa waiver
 Includes repeal of three month retroactive 

eligibility for all beneficiaries

 NAELA led a group of aging and disability 
advocates in opposing

 CMS approved; Congressional Democrats 
Raise Alarm

Waivers Going Forward
 Maine could be the crack in the door to 

modifications to 1396p happen.
 Much of focus of new limits has been on 

the “able-bodied” population.
 End of Three month retroactive being 

asked for by many states. 
 Kaiser Family Foundation tracking 1115s
 https://www.kff.org/medicaid/issue-

brief/which-states-have-approved-and-
pending-section-1115-medicaid-waivers/



1/16/2018

8

Recent CMS Policy Pronouncements
 1/11/2018 – How to use 1115 waiver to 

require Medicaid adult beneficiaries to 
work or engage in community activities
 Exempt elderly, pregnant, acute medical 

conditions and disabled
 Must comply with ADA, ACA, Rehab Act of 

1973, Civil Rights Act and Age Discrimination 
Act

Recent CMS Policy Pronouncements
 7/7/2017 and 10/27/2017 – significantly 

eased monetary penalties on NHs who 
violated CMS’s requirements for 
Participation in Medicare/Medicaid under 
Obama Administration.
 Gives regional offices discretion to not impose 

penalty if a “one time offense”
 11/24/2017 – adds an 18 month 

moratorium on penalties imposed by new 
CMS rules that phased in 11/2017

Key Cases and Impact on Planning
 Daley and Nadeau cases (consolidated), 

477 Mass. 188, 74 N.E.3d 1269 (SJC 
5/30/2017)
 Both cases involved irrevocable trusts done 

prior to needing Medicaid
 In each case, Medicaid held the home was a 

countable asset due to certain trust provisions
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Nadeau Trust
 Income payable to the grantors as the 

trustee determines
 Principal held in trust until the death of 

the grantors
 Lifetime power to appoint all or any part 

of the trust property to charitable 
beneficiaries

 Nadeau reserved the right to “use and 
occupy” any residence held by the trust 

Daley Trust
 Funded their irrevocable trust with a 

remainder interest in their home
 Reserved Life Estate
 Income payable to the grantors as the 

trustee determines
 Principal held in trust until the death of 

the grantors 
 Trustee could reimburse them for their 

income tax liability

Mass Health Arguments
 HCFA 64 states that use and occupancy of 

a home is a payment from the trust
 This payment equals access to the corpus, 

thus the home is countable
 Challenged trust terms to find “any 

circumstances”
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Supreme Judicial Court’s Decision
 MassHealth has misinterpreted the 

meaning of “payment from the trust” in 
HCFA 64 and 42 USC 1396p(d)(3)

 HCFA 64, P. 8 - Where there is the right to 
use and occupy, the grantors have the 
right to receive income that may be 
generated from the rental of the home, as 
well as the right to that rental income by 
residing in the home themselves.

Supreme Judicial Court Decision
 HCFA 64 accurately recognizes that, 

where a trust grants the use or occupancy 
of a home to the grantors, it is effectively 
making a payment of rent to the grantors 
in the amount of the fair market value of 
that property
 Only a payment from income of the trust, not 

the corpus. Can only affect how much an 
applicant pays toward her share of cost, not 
eligibility

Supreme Judicial Court Decision
 Regarding the Special Power of 

Appointment to charitable beneficiaries:
 Court hypothesized a situation where Mr. 

Daley could have received care at a nonprofit 
nursing home, and that nursing home could 
have received trust property

 Will this fall under the “any circumstances” 
test?  
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Doris A. Mass. Fair Hearing 
1615178 (11/30/17)
 Joint Irrevocable Trust 

 No distribution of principal to grantor
 Mandates income to grantor
 Reserved “use and occupancy”

 Mass Health denied MA due to excess 
resources focusing on Daley/Nadeau 
payment of imputed income from “use and 
occupancy” – fair rental value taken from 
HUD Fair Market Rent Tables for 2016

Doris A. Mass. Fair Hearing 
1615178 (11/30/17)

 $1,565 (Fair Rental Value) x 12 months x 
7.76 years = $145,919.04 excess 
resources

Doris A. Fair Hearing 1615178 
(11/30/17)
 Hearing Officer’s Decision:

 Mass Health misinterprets Daley/Nadeau as 
they do not stand for availability of assets!  
Instead, a “income of the corpus” means the 
amount MA is required to contribute to care on 
a monthly basis.

 Trust must be read as a whole so accumulated 
income is NOT available.  
 Under Regs: Income in month received then principal
 Trust prohibits distribution of principal
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Doris A. Fair Hearing 1615178 
(11/30/17)

 Proper calculation of monthly contribution 
would be:
 Fair Market Value of Rent divided by 50% -

since this is a JOINT Trust
 $1,567/50% = $783.50

 However, MA must be given opportunity to 
deduct business expenses since trust only can 
distribute NET income (depreciation, taxes, 
expenses and other liabilities)

Key Cases and Impact on Planning
 Fagan v. Bremby, Civ. No. 3:16cv73 

(USDC District of CT 3/21/2017)
 Extent of spousal exempt transfer rules
 Fagan severely injured in a motorcycle 

accident and moved into SNF
 Approved for institutional Medicaid
 Received a $2Million dollar settlement
 All medical bills, Medicare liens, and 

repayment to Medicaid fully satisfied
 Coverage discontinued 

Key Cases and Impact on Planning
 Fagan v. Bremby, Civ. No. 3:16cv73 

(USDC District of CT 3/21/2017)
 Transferred $879,000 to his spouse
 Spouse used part of the transfer to purchase a 

SPIA
 Reapplied for Medicaid and denied based on 

transfer of assets penalty
 Since a continuous period of 

institutionalization, the spousal exempt 
transfer rules only apply to original snap shot 
date!
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Key Cases and Impact on Planning
 Fagan v. Bremby, Civ. No. 3:16cv73 

(USDC District of CT 3/21/2017)
 Since a continuous period of 

institutionalization, the spousal exempt 
transfer rules only apply to original snap shot 
date!

 What if spouse removed from facility for 30 
days prior to re-application?

House Sought to End 
the Medical Expense Deduction

“Suzanne Hollack moved her husband, who has frontotemporal dementia, to 
a memory care facility 18 months ago. His long term care and medical 

expenses cost the couple $90,000 last year

New York Times
Ending Medical Tax Break Could Be a ‘Gut Punch’ to the Middle Class

November 8, 2017

Medical Expense Deduction
 Old law: 

 Can itemize for expenses above 10% of AGI.
 “Chronically ill” individuals can deduct “qualified long-term 

care expenses.”

 Impact on LTSS:
 Some private-pay residents EVICTED- can’t pay tax and 

facility!
 Medicaid medically needy with a pension: uncollectible tax!
 Seniors w- 401k: the higher your health costs, the higher your 

taxes!
 Hurts family caregivers!
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Medical Expense Deduction

Advocacy Outcome: Final 
legislation keeps and Lowers 
threshold to 7.5% AGI 
2018/2019!

Tax Bill Key Items to Know

Item Old Law New Law (expires 2025)

Brackets
10%, 15%, 25%, 28%, 33%, 

35%, 39.6%

10%, 12%, 22%, 24%, 32%, 
35%, 37%

T&E:10%,24%,35%,37%

AMT Yes

Retains with increased 
exemption/exception 

thresholds
$70,300/$500k (single)
$109,400/$1M (joint)

Personal Exemption $4,150 None

Standard Deduction
$6,500 (single); $13,000 

(joint)
$12,000 (single); $24,000 

(joint)
Child Tax Credit $1,000 $2,000 

Family Credits None $500 other dependents

State and Local Tax 
Deduction Yes

10k cap (not indexed for 
inflation; joint or single)

Mtg Int. Up to $1.1 million
$750k cap 

acquisition debt only
Inflator CPI- Urban Chained CPI-U

Estate Tax $5.6 million Doubled

ABLE Act Additions
 529 Account rollovers to ABLE
 ABLE to Work. Extra ABLE contribution allowed 

up to federal poverty level ($11,400) if working 
above Substantial Gainful Activity or up to their 
income amounts whichever is less

 Access to Savers Credit. Beneficiary of may 
claim the saver’s credit for contributions made to 
ABLE account.  Up to $2,000 (single) or $4,000 
(joint). https://www.irs.gov/retirement-
plans/plan-participant-employee/retirement-
savings-contributions-savers-credit
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THANK YOU!

Michael J. Amoruso, Esq.
Amoruso & Amoruso LLP

800 Westchester Ave., Ste S-320
Rye Brook, NY 10573

914-253-9255
michael@amorusolaw.com


























































































































































































































































