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Message from the Chair

Since the publication of
the last issue of the Journal, we
were saddened by the loss of
Jon N. Santemma. Jon was a
valued member of the RPLS
Executive Committee for many
years. He was renowned for his
knowledge in the condemna-
tion and eminent domain field.
He will be missed as both a
colleague and a friend.

As I write this message
for the Fall issue of the Journal, our weather has already
dipped into the teens and snow flurries have greeted us
on several occasions. As we move from Fall to Winter, the
Section committees, task forces and district representa-
tives have been busy with a variety of activities.

The RPLS Student Internship Program continues to
grow. Many of the students participating in this program
are matched with law firms to provide them with real
property law experiences. Contact David Berkey, Shelby
Green or Ariel Weinstock if your firm has a potential
placement to provide a student with this invaluable “real
life” experience. Opportunities are also available for stu-
dents to work on a project with a committee or task force
of the Section.

RPLS committees also continue to be involved in
planning and presenting CLE programs. Continuing edu-
cation programs that will be offered in the coming weeks
include commercial leasing, advanced real estate topics
and a real estate case law update. As in past years, the
Section’s Condo and Coop Committee and Not-for-Profit
Entity Committee will each offer a CLE program during
the Annual Meeting week in January. These programs
have been standing room only in past years, and can be
expected to be equally popular and informative again this
year.

Not to be outdone by our committees, our district
representatives also have been planning and offering CLE
programs. The Third and Fourth Districts joined with the

Young Lawyer’s Section to offer a morning CLE in Sara-
toga followed by an afternoon outing at Saratoga Race
Track. District Representatives from the greater New York
City area are working together on a CLE to be offered in
early 2018, so stay tuned for more details on that event.

But District Representative events have not been
limited to CLE programs in recent months. A first for our
Section was the Ninth District’s participation in a Habitat
for Humanity project. Lisa Stenson Desamours coordi-
nated this event, which took place in September. Nine
volunteers spent a day ripping out walls and providing
other manual labor on a house renovation project.

John Jones has been spearheading the Local Practice
Guide for Residential Real Estate Transactions, which
is posted on our web site. To date it includes the local
customs of approximately half the counties in New York
State. This guide, which is available only to our Section’s
members, offers a valuable resource when handling a
residential closing in one of the counties outside their
usual geographic area. If you practice in a county that has
not yet shared its local customs, please reach out to John
so that we can complete this information for all counties
in the state.

Finally, mark your calendars for RPLS events which
will occur during the NYSBA Annual Meeting week.
Our Section’s annual business meeting will be held on
Thursday, January 25. At that meeting a resolution will
be presented to amend our bylaws to add two out of state
attorneys to our Executive Committee. As in past years, a
CLE program will follow the business meeting. Tom Hall
has arranged a program of timely topics and excellent
speakers. We look forward to a meaningful meeting. This
year the luncheon after the CLE program will be held at
54 Below located at 254 West 54th Street. The full schedule
is available on the Association’s website. I look forward to
seeing many of you at these events.

So, until January, I wish you all a wonderful holiday
season and a happy, healthy and prosperous New Year.

Trish Watkins

Save the Dates!

Real Property Law Section Programs during the NYSBA Annual Meeting
January 25 and 26, 2018 | Hilton Midtown | New York City

For registration and more information on the above events,
please visit www.nysba.org/Real

4 NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3



Navigating the Amazon: The Impact of E-Commerce on

Retail Lease Strategies

By S.H. Spencer Compton and Diane Schottenstein

Every real estate industry headline today seems to
trumpet the decline of retail leasing and the advent of
ecommerce: the so-called “Amazon Effect.”! One recent
article recounts the impact of Amazon on traditional
retailers such as Walmart and concludes that:

It is apparent the Amazon Effect has left Amer-
ica with far more storefronts than needed.
Stand-alone stores are being shuttered, with no
alternative use for most buildings. Malls and
shopping centers go begging as traffic drops,
tenants leave, lease rates collapse and the
facilities end up wholly or nearly empty. This
means you don’t want to invest in retail real
estate REITs. But it also means that neighbor-
hoods, and sometimes entire towns, will be
impacted as these empty buildings reduce
interest in housing and push down residential
prices.?

Amazon has changed the way consumers shop.
Shopping center owners have reacted by repositioning
their properties in a variety of ways. Some traditional
malls are being used as back offices.? Other large mall op-
erators have upgraded their properties to create “experi-
ential retail” spaces with attractive entertainment options
such as restaurants, meeting spaces, theatres and skating
rinks.*

Will e-commerce and changing consumer patterns re-
sult in a permanent negative impact on the retail market?
Can failing retail centers be rehabilitated or are there too
many brick and mortar stores chasing too few live retail
customers? Whatever the answers to these questions may
be, economic downturns in the past have taught us that a
well-represented tenant will have a lease exit strategy. Al-
though most leases contain assignment and sublet provi-
sions, if they are not carefully crafted they may not result
in a satisfactory lease exit strategy. Provisions such as
terminations rights, gross sale thresholds and co-tenancy
requirements should be considered and negotiated before
the lease is executed.

Keep in mind that time-honored leverage factors
(business track record, size of premises, balance sheet/
desirability of tenant, desirability of premises, etc.) will
always control all negotiations.

Termination Rights

Unless the tenant is a government agency, the land-
lord is unlikely to agree to a blanket termination right.
After all, any bank evaluating making a loan to that land-
lord will assume the lease will be terminated and give it

minimal value in assessing the property’s income stream.
However, a lease with a termination right narrowly tied
to a particular event (such as the death of a key operator
or the merger or acquisition of the business in a larger
corporate transaction) will receive a higher valuation.
Tenant’s counsel should identify specific events that
would trigger its right to terminate and propose the ter-
mination right as a remedy for those circumstances only.
This calculus is highly fact specific and should be care-
fully considered.

“A mall tenant pays rent based upon
an agreed set of circumstances. If a key
anchor tenant goes dark, there will be
less foot traffic and the location will
become less valuable.”

The tenant might also request a termination right if
the landlord becomes insolvent. Although a subordina-
tion, non-disturbance and attornment agreement (SNDA)
may give the tenant some comfort if the landlord is
foreclosed upon, the SNDA will probably not require
the bank to fulfill certain landlord obligations, including
those relating to unpaid work allowances. The tenant
may want the SNDA to provide it with a rent credit equal
to any such unpaid allowance. A powerful tenant could
require escrowed funds to cover same.

Gross Sales Thresholds

Under certain circumstances, a landlord might agree
to a termination right where a specified sales point is not
achieved by a certain date. This makes sense both for a
tenant concerned about the viability of a location and for
a landlord who seeks to share in tenant’s sales through
percentage rent. The landlord will require prior notice of
a termination election and recoupment of costs such as
improvement allowances and brokerage. No termination
right would be available to a tenant who failed to operate
at full capacity; otherwise an intentional slowing down or
“going dark” could trigger a termination right.

Co-Tenancy Requirements

A co-tenancy provision requires the landlord to have
certain occupants open and operating at its mall as of
the tenant’s lease commencement date and throughout
the term. For example, a high-end fashion retailer may
require that its lease not commence until specified other
high-end retailers are open and operating. Today it is cus-
tomary for a space lease in a new mall to require that the
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anchor stores and a negotiated percentage of retail stores
be open and operating as of the commencement date.
Sometimes a lease will commence but only percentage
rent will be payable with base rent not being due until the
co-tenancy threshold has been met. The agreed rationale
is that, sufficient foot traffic (e.g. customers) at a mall is
necessary to justify rent payments for a tenant.

“To avoid the uncertainty as to what is
a reasonable withholding of consent,
some leases specify permissible factors
that a landlord may consider in deciding
whether to refuse consent to an
assignment or sublet.”

Similarly, a co-tenancy requirement can apply
throughout the life of a lease. A mall tenant pays rent
based upon an agreed set of circumstances. If a key
anchor tenant goes dark, there will be less foot traffic and
the location will become less valuable. To protect itself,
the landlord will often negotiate for time and flexibility
in order to get a replacement anchor tenant (or percent-
age of other tenants, as the case may be) before a ter-
mination right is triggered. Since department stores are
on the decline, a landlord may negotiate that an anchor
department store can be replaced by two or more smaller
stores or by other draws to the mall such as a destination
restaurant. The retail tenant, when negotiating the lease
provision relating to a hypothetical anchor replacement,
must determine if the new tenant will generate the right
kind of foot traffic for its business. The landlord, too,
needs to be careful in the drafting or it may be left with
no viable replacement. For example, if the lease provides
that a departing Barnes & Noble must be replaced with a
Borders Books or an equivalent national bookseller, such
a retailer will be difficult to find. Likewise, a replacement
tenant provision that is too narrowly drawn can backfire
on landlord: where a provision requires a national food
retailer, a strong regional food store such as B.J."’s Ware-
house will not qualify as a replacement. To ease the land-
lord’s anchor replacement process, a reduced rent period
can be a tenant’s remedy before its actual termination
right is triggered. Some landlords will require tenants to
demonstrate economic harm before a co-tenancy termina-
tion right can be exercised.

Subletting and Assignment

Assignment and subletting rights can be reliable exit
mechanisms, but the devil is in the details. In an eco-
nomic downturn, it is likely that the tenant is competing
to sublet with several other tenants and may not be able
to obtain a suitable sublessee to pay all the rent. Gener-
ally, the landlord will not release the tenant from its lease
obligations. Besides the actual assignment and subletting
provisions, the provisions relating to use, trade names

signage and alterations can also create hurdles to sublet-
ting or assigning.

In any event, the tenant will want the broadest assign-
ment and subletting rights as possible. If the lease impos-
es no restriction at all, then the tenant has an unlimited
right to assign or sublet because the law generally does
not favor restrictions on the alienability of real prop-
erty. However, in New York, if the lease just requires the
landlord’s consent, the courts have ruled that the land-
lord may refuse consent arbitrarily and for any reason or
no reason at all and it may even extract a payment as a
condition for the consent.’ There is no inferred landlord
obligation to act reasonably unless the lease specifically so
requires.®

“It is typical for a retail lease to specify a
limited use for the property. However, if a
tenant can only sublet to a store with the
same use and all stores with that use are
under economic pressure, tenant could be
effectively left with no exit.”

The tenant will want the landlord to agree not to
unreasonably withhold, delay or condition consent to an
assignment or sublet. As expected, there are hundreds of
cases interpreting what constitutes reasonable behavior in
different circumstances, so a trier of fact is the ultimate ar-
biter of what is reasonable. In American Book Co. v. Yeshiva
University Development Foundation, the court set out four
factors that are reasonable for a landlord to consider in
determining whether to agree to an assignment or sublet:
1) financial qualification of the proposed subtenant; 2)
the identity or business character of the subtenant—i.e.
its suitability for the particular premises; 3) the proposed
use; and 4) the nature of the occupancy.” We shall consider
each factor below.

Financial qualification is the most objective criteria.
Alandlord is entitled to satisfy itself that the proposed
subtenant has the economic ability to fulfill its obliga-
tions to pay rent and to perform the lease obligations.
This can require an evaluation of net worth and liquidity.
To review the subtenant’s identity /business character,
considering whether the proposed subtenant has relevant
business experience or is a current tenant of the landlord
has been found to be reasonable. For use: Is the proposed
use prohibited by the other tenant’s exclusive rights? Will
such use overburden the premises or parking?

What factors might a court deem unreasonable?
Unreasonable grounds for denying consent include
considerations of mere taste and personal idiosyncra-
sies of the landlord. In American Book Company v. Yeshiva
University Development Foundation, Inc., the Court found
that the landlord could not withhold consent based on a
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philosophical and ideological objection to the proposed
tenant’s business.?

To avoid the uncertainty as to what is a reasonable
withholding of consent, some leases specify permissible
factors that a landlord may consider in deciding whether
to refuse consent to an assignment or sublet. These lists
can be long and detailed. For example, the landlord may
require a particular net worth threshold, restrict assign-
ments to government offices such as the Department of
Motor Vehicles, or reject any proposed subtenant that
had previously negotiated for space directly with land-
lord in the last six months.

Additionally, the landlord usually requires the ten-
ant to reimburse its expenses in connection to an assign-
ment or sublet, and pay any sublease profit to landlord.
In any such provision, tenant should be sure that profit
is defined as net profit so that brokerage, alterations,
marketing, legal, free rent and other expenses incurred in
connection with the sublet are offset against the income.
Further, tenant’s profit participation payments to the
landlord should be due only to the extent tenant actually
receives them. If there are installment payments, and the
subtenant or assignee defaults, tenant should be able to
stop paying and perhaps be entitled to claw back any
payments already made.

“If tenant is not strapped for cash, but
Is unhappy with a particular location, it
could offer to buy out its lease.”

Process and timing of a consent request can be
critical. Often, the lease will require a fully executed as-
signment or sublease to be submitted to the landlord for
review. Try to have the lease provide that a signed term
sheet will suffices to initiate the consent review period
instead of waiting for a final fully executed sublease
that ultimately may not be approved. Similarly, notwith-
standing landlord push-back, try to have the lease pro-
vide a time certain by which the landlord must respond
to an assignment or sublet consent request. Failure to so
timely respond will be deemed consent granted. Remem-
ber, delay can foil a deal.

Even if there is a broad assignment or subletting
right, a retail tenant can be thwarted by a narrowly
drawn use clause that can block an otherwise satisfactory
exit transaction. It is typical for a retail lease to specify
a limited use for the property. However, if a tenant can
only sublet to a store with the same use and all stores
with that use are under economic pressure, a tenant
could be effectively left with no exit. The tenant should
try to negotiate a broader use provision in the event of
an assignment or sublet even though the landlord may
resist, claiming it knows best concerning what retailers
should be in its mall.

A lease provision requiring tenant to operate its busi-
ness under a specified trade name only can also hinder
assignment or subletting. Such a requirement may block a
satisfactory exit plan unless the tenant sells its business to
an entity that will continue to operate it under the same
trade name.

Keep in mind that landlords typically reserve certain
rights relating to exterior and interior signage and altera-
tions. Similarly, some leases provide that renewal rights
and an expansion option do not accrue to a sublessee or
assignee. Such restrictions might make tenant’s space less
palatable to a replacement tenant.

Other Solutions

If tenant is not strapped for cash, but is unhappy with
a particular location, it could offer to buy out its lease.
The buyout price would be determined by negotiation
and would turn on several factors including landlord’s
ability to find another tenant, the remaining term of the
lease, and landlord’s unamortized construction and bro-
kerage costs.

Sometimes a struggling tenant will ask for a tempo-
rary rent reduction or decrease in percentage rent. The
landlord might consider such a request given the totality
of the circumstances, but might couple it with a termi-
nation option if the landlord finds another tenant. The
landlord would likely not allow tenant to sublet at the
reduced rent without the profit going to the landlord,
notwithstanding such any rent concession.

The tenant should review the lease and current
circumstances for a landlord default that could allow the
tenant to terminate the lease. For example, if the landlord
is not providing all services required under the lease this
might give rise to a tenant termination right. Note that it
is just as likely that an attempt to terminate the lease for
a landlord default will end up in litigation absent a clear
right or egregious lease violation.

“Pre-negotiated, creative and even-
handed lease termination provisions
can save both sides a lot of pain and
expense.”

The Lender’s Role

A behind-the-scenes party in a lease exit negotiation
can be the landlord’s lender. Applicable loan documents
may require that certain debt service covenants be met.
Similarly, there may be certain reserve requirements in
connection with brokerage commissions and tenant im-
provements that can hinder the landlord’s flexibility. Like-
wise, a lender may have approval rights over any lease
modification. The tenant should evaluate the lender’s role
before embarking on any lease exit strategies.
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Conclusion

Although the Amazon effect has changed the course of
retail leasing, other events over the years have disrupted
retail markets: economic downturns, fads and even inven-
tory shortages. Both retail tenants and landlords need to
be optimistic and nimble to succeed in their businesses. In
the past, many lease terminations occurred because shop-
pers did not want to buy what the retail tenant was selling.
Today, many lease terminations occur because shoppers
do not need to leave their homes to buy almost anything.
Given the magnitude of both a landlord’s and a tenant’s in-
vestment in a retail store at a time of such uncertainty, both
sides should be creative and accommodating when faced
with failing results. Pre-negotiated, creative and even-
handed lease termination provisions can save both sides a
lot of pain and expense.
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Sheltering the Homeless in Rent Stabilized Units

By Adam Leitman Bailey and Dov Treiman

As the City of New York seeks to phase out its no-
torious use of rent stabilized apartments as shelters for
homeless people,! the organizations that administer this
program struggle for funding, and the courts struggle
to find the correct theoretical framework to determine if
the units are still rent stabilized and, once the homeless
persons are gone and replaced with conventional tenants,
what legal category into which to place the new occu-
pants. The race is on. With homeless populations continu-
ing to swell? and charitable organizations looking to place
these people under some kind of roof, a thorough under-
standing of the applicable principles of rent stabilization
is becoming increasingly essential. The recent decision
of the Appellate Term, First Department in 2363 ACP
Pineapple, LLC v Iris House, Inc.? highlights practitioners’
misunderstanding of the theoretical issues.

“Clearly, in these shelter situations, the
sheltering organization may enter into
an agreement with the sheltered person
setting forth the parameters of the
relationship.”

Pineapple

In Pineapple, in under 1000 words, the Appellate
Term for the First Department ruled in a case where at
the behest of the City, a private landlord rented premises
to a City funded program for the temporary housing of
homeless persons. Assured that such units were exempt
from rent regulation, at the conclusion of the lease, the
landlord sought to evict the occupants, using one of the
charitable use exceptions to rent stabilization. The court
refused to allow it.

Basic Principles

The basic principle of rent stabilization in New York
City,* is, with certain exceptions, that it applies to all
apartments “except (certain classes of) housing accom-
modations for so long as they maintain the status” that
gives them the exemption.® These categories of exemp-
tion are (a) rent control, (b) government ownership, (c)
Mitchell Lama and similar programs, (d) small buildings,
(e&o) substantially rehabilitated buildings, (f) apartments
held by affiliates of charities, (g) certain hotels, (h) motels
and trailers, (i) boarding houses, (j) charitable accom-
modations, (k) nonprimary residences, (1) cooperatives
and condominiums, (m) employee occupied apartments,
(n) nonresidential apartments, (p) expired 421-a in small
buildings, (q) exempt lofts, (r&s) luxury decontrolled
units, (t) units specifically deregulated by other laws.

Theories of Shelter Exemption

For private landlords, this presents three conceivable
categories for deregulation of these apartments, each with
its own problems.”

Fully stated, the categories are as follows:

(f) housing accommodations owned, operated
or leased or rented pursuant to governmental
funding by a hospital, convent, monastery,
asylum, public institution or college or school
dormitory or any institution operated exclu-
sively for charitable or educational purposes
on a nonprofit basis and occupied by a tenant
whose initial occupancy is contingent upon
an affiliation with such institution; however a
housing accommodation occupied by a nonaf-
filiated tenant shall be subject to the RSL and
this Code;®

(j) housing accommodations in buildings oper-
ated exclusively for charitable purposes on a
nonprofit basis;’

(k) housing accommodations which are not
occupied by the tenant not including subten-
ants or occupants as his or her primary resi-
dence as determined by a court of competent
jurisdiction;!”

Affiliation Exemption

The first of these, § 2520.11(f), is the so-called “affili-
ation exemption,” most fleshed out in cases involving
Columbia University and New York University. This
grants an exemption to apartments that are owned by
certain kinds of educational institutions and charities for
apartments rented to these organizations’ affiliates. That
case law does little to reflect what “affiliation” is, but
typically it means either as a member of the staff of the
institution or as an enrolled consumer of the institution’s
services—thus, in the scenarios described, typically fac-
ulty and students.! Clearly, in these shelter situations, the
sheltering organization may enter into an agreement with
the sheltered person setting forth the parameters of the re-
lationship. However, the Pineapple case points out that the
exemption can only be claimed by the institution, not by
the private landlord overleasing o the institution. In this
regard, Pineapple says, “The exemption was not intended
to allow a for-profit landlord to evict an educational or
charitable institution.”!? There is a problem with this kind
of analysis. RSC § 2520.11 in its preamble says, “This Code
shall apply to all or any class or classes of housing accom-
modations made subject to regulation pursuant to the
RSL or any other provision of law, except the following
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housing accommodations for so long as they maintain the
status indicated below:"!3

Note that the applicability of Rent Stabilization is to
“housing accommodations.” It is not applicable or non-
applicable to natural or artificial persons. That is to say
that rent stabilization is in rem (meanings acting on the
premises rather than on any particular person) and not in
personam (meaning acting on a particular person). Note
that even in purely personal considerations like primary
residence, the effect of the nonprimary residence is not to
make the tenant unstabilized, but to make the apartment
such. So, if the exemption is in rem, as the plain word-
ing of the regulation indicates, then it matters not who is
invoking the exemption. Thus, it appears that Pineapple’s
analysis is flawed. However, we note as a matter of proof,
that the landlord would not normally be in possession of
the agreement between the shelter provider and the shel-
tered and getting it may be difficult in light of the highly
restricted discovery rules in summary proceedings. Even
if the landlord prosecutes this as a relatively expensive
plenary proceeding in state supreme court, easier discov-
ery rules do not guaranty that the landlord will be able
to obtain possession of a lease with an affiliation clause.
The landlord has no control over what the lease does and
does not say; only the sheltering organization does.

“While somewhat cumbersome, these
cases may be the very ones that call for
that kind of procedure. After all, this is
not a disputed question as to whether
the human tenant is actually spending
the correct amount of time in the subject
premises.”

Charitable Use Exemption

The second exemption, § 2520.11(j), is the “charitable
use” exemption. However, where only a portion of a
building is being used for this purpose, according to the
terms of the exemption, requiring that the building itself
be “operated exclusively for charitable purposes,” it is
inapplicable.' This is particularly significant in the cur-
rent political atmosphere where the use of these buildings
some for shelter and some for conventional tenants has
become a matter of particular controversy.!® Landlords
are faulted for mixing the use, but only the pure use
of the building for sheltering allows for a landlord to
invoke this exemption. However, it should be noted that
if the landlord net leases the building to the sheltering
organization, HPD, under certain circumstances, insists
that the apartments be registered with the DHCR as rent
stabilized, even though this provision of the Code explic-
itly says that these apartments are at least temporarily
exempt.'® However, the law is clear that if an apartment
is exempt, it is exempt, even if registered as stabilized.!”

Primary Residence Exemption

The third exemption, § 2520.11(k), is the “primary
residence” exemption. This has always been a widely
misunderstood exemption and the mischief lies in the
qualifying phrase, “as determined by a court of compe-
tent jurisdiction.”!® In standard landlord-tenant litigation
practice, in bringing a summary proceeding to evict a
tenant for failing to maintain the apartment as a primary
residence, the petition usually sets forth that the premises
are subject to rent stabilization.

The theory behind this is that at this moment, the
premises have not already been adjudicated a nonprimary
residence and therefore the “as determined by a court of
competent jurisdiction” criterion has not yet been met.!?
So, in order to invoke this exemption during a subsisting
tenancy, it virtually has to be in the context of a com-
pleted declaratory judgment action in supreme court.

Of course, such a proceeding is bound to be lengthy and
expensive. With 615 Co. v. Mikeska,?’ the Court of Appeals
ruled that the supreme court action has to be commenced
during the so-called “Golub period,” between 90 and 150
days prior to the expiration of an extant lease, at least if
the proceeding contains more than a mere declaration
and also contains a cause of action for eviction.?!

However, Mikeska does not address the idea that
the landlord could obtain a naked declaration and then
bring a summary proceeding in due course afterwards
with the actual question of primary residence one already
established under principles of collateral estoppel. While
somewhat cumbersome, these cases may be the very
ones that call for that kind of procedure. After all, this is
not a disputed question as to whether the human tenant
is actually spending the correct amount of time in the
subject premises. Rather, this is the straightforward ques-
tion whether the wording of a corporate lease calls for a
particular human being to dwell in the premises as that
particular human’s primary residence. That is a pure le-
gal matter of reading the lease, one perfect, therefore, for
summary judgment and one which, one notes, the shelter
provider cannot, in good faith, oppose.

During the Relationship

To this point, this article has implicitly focused on
ending the relationship. However, nonpayment pro-
ceedings?? during the relationship share with holdover
proceedings® certain procedural difficulties. Under the
common law of RPAPL § 741(4), a landlord is required to
plead the regulatory status of residential premises that
are the subject of a summary proceeding in the New York
City Civil Court.?* Thus, for these sheltering apartments,
the landlord faces an impossible choice between getting
the petition dismissed for claiming the premises are not
regulated in a claim that the court does not sustain for the
reasons we stated above or claiming that the premises are
regulated, requiring the landlord to offer a renewal lease
when the lease is set to expire.” Thus, unless the landlord
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is willing to accept a legal determination that the prem-
ises are subject to rent stabilization, the landlord risks
having no coercive method by which to collect the rent,
except through the expensive and slow plenary ejectment
action.

The Word on the Street

The word on the street is that Pineapple has ruled that
all apartments that are rented as homeless shelter space
are now under rent stabilization. That vastly overstates
the case but there is a case pending in Brooklyn to declare
exactly that.?® Clearly, if an entire building is being used
as such a shelter, the landlord has a safe path to regarding
the building as temporarily exempt from rent stabiliza-
tion. The other theories are less certain. However, under
rent stabilization, lease renewal is mandatory. So, land-
lords who listen to this word on the street and are scared
into refusing to renew leases for such purposes may find
that Pineapple becomes an aggressive tool by which to
require that the landlord stay in such an uneasy business
association. Worse than that for landlord interests, a find-
ing of rent stabilization in such units would lay limits on
the amounts of rent that could be charged and how much
it could be increased on renewal. Thus, any landlord who
is renting out such an apartment is strongly incentivized
to fight any theory under which the apartment could be
considered subject to rent stabilization. The very least
effect that Pineapple has had on the real estate industry
is to make increasing numbers of legitimate landlords
absolutely unwilling to rent to these homeless programs,
providing temporary shelter for 11,000 people.?”

Conclusion

The Pineapple decision has created great panic
amongst a large swath of landlord interests. There are
errors of analysis in that decision that should incentiv-
ize those landlords to pursue these theoretical issues in
other appellate courts. However, Pineapple does not for all
landlords renting to homeless shelters create an untenable
situation. To that extent landlords’ panic is overstated, but
the situation is such that landlords now cooperate with
the City and with charitable agencies at their peril.

Reprinted with permission from the October
10, 2017 edition of the New York Law Journal©
2017 ALM Media Properties, LLC. All rights re-
served. Further duplication without permission is
prohibited.
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May an Attorney Refer the Attorney’s Real Estate
Clients to a Title Agency Owned by the Attorney?

The Battle for New York

By Marvin N. Bagwell

With all due respect to our friends from the Com-
monwealths of Massachusetts, Pennsylvania and Virgin-
ia, many of the highways, byways and roads to American
independence ran through the State of New York. By the
end of junior high, every New York student by rote can
recite the names of winners and losers in the battles for
independence fought in what would become the Empire
State. At Fort Ticonderoga, Vermont’s Green Mountain
boys, under the command of Ethan Allen (the fighter and
not the furniture chain) and New Yorkers commanded by
Benedict Arnold (the later turncoat) defeated the British.
At Saratoga, the British first won, but eighteen days later,
they were defeated at Bemis Heights. General Washing-
ton met defeat at the hands of the British at the Battle of
Long Island a/k/a Brooklyn or Brooklyn Heights ac-
cording to one’s provenance. From upstate to downstate,
during the War for Independence, troops from both sides
travelled the roads of New York.

Two centuries after Lord Cornwallis met defeat
on a Virginia peninsula at the hands of the same Gen-
eral Washington who lost Brooklyn, New York’s roads,
especially those that ran from upstate though Albany
downstate to the New York City metropolitan region bore
witness to a new skirmish. Although not as bloody as the
Revolutionary War, the combatants on both sides of the
issue were as equally passionate regarding the rightness
of their position, as were their revolutionary predeces-
sors. This time, the combatants were real property practi-
tioners, among the most considerate, well-mannered, and
thoughtful members of the general bar. The battle, and
we can rightfully call it that, lasted far longer than the
Revolutionary War. Indeed, for many members of the real
property bar, their way of life and their livelihoods were
at stake. Just as a question regarding taxation and repre-
sentation ignited the Revolutionary War, a single question
led to a call to bear arms: may a lawyer put his or her
client’s title work through a title company owned by the
lawyer? Upon the answer to this question, kingdoms and
riches would be lost or perhaps, gained.

The Creation of an Upstate-Downstate Divide

From its inception in the late 19" and early 20t
centuries, the business of title insurance has been local in
nature. This was the case because the buying and sell-
ing of real property was local and importantly, lawyers
handled the transactions. The primarily rural nature of
the landscape did not demand much more than the local
or county focus on conveyancing. Lending to prospective
homebuyers was local as well. Robin Paul Malloy and

Mark Kaplow have best described the state of affairs as
one where up to the late 1970s, “[t]he residential mort-
gage lending market thus resembled the situation at the
Bailey Building and Loan in Frank Capra’s classic, It's a
Wonderful Life. Local depositors provided the money that
local lenders used to make mortgage loans to local home-
buyers. The localized nature of the real estate financing
patterns tended to insulate real-estate law, and thus real
estate lawyers, from many of the pressures of changing
standards in the areas of the law.”! Malloy and Kaplow
write, “[a]s a consequence of flaws in our system of land
title, there is always a risk that what appears to a valid
title is, in fact, not.”? They write further that, “[t]he three
methods of title assurance that cover [the risk] are the title
abstract, the lawyer’s title opinion and title insurance.”?
Whereas title insurance and hence, title companies, be-
came the “go to” in downstate New York, in upstate New
York, perhaps because of the greater preponderance of a
more localized residential real estate marketplace?, title
abstracts and attorney opinions continue to exist even to
this day.’

Malloy and Kaplow point out that the development
of the secondary mortgage market spelled the death
knell of local mortgage financing.® It took a little longer
in upstate New York, but the secondary market took hold
there as well. To sell their residential mortgages on the
secondary market, upstate lenders had to provide a loan,
mortgagee or lender’s policy with the mortgage. Title
companies came into existence in upstate New York, but
only to issue loan policies. Attorneys started to issue loan
policies as well. As a result, in upstate New York, for
quite some time, the situation was one where attorneys
provided abstracts or title opinions to their residential
homebuyer clients but title policies to the lenders.” The
times do change. Perhaps because of the influence of
Malloy and Kaplow’s article that suggested it would be
malpractice for attorneys not to provide their clients with
a fee or owner’s policy, upstate attorneys now issue title
policies to their residential home-buying clients.® As to
the title insurance business, the road between upstate and
downstate New York is one barely travelled.

Ethical Questions Come to the Fore

Downstate, title companies, usually owned by non-
attorneys, provided title policies to attorneys. In upstate,
attorneys provided title policies to their clients. Forward
thinkers on both sides of the aisle began to sense concerns
with their business models. The customers of non-
attorney title agencies were attorneys. Therefore, for the
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attorneys who formed a title agency, this meant a loss of
business.

For the attorneys who owned title agencies, a sec-
ond question began to percolate in their minds. With the
development of various canons of ethics, was it right or
proper for attorneys to put their client’s title business
through the title agency that they owned? Was it ethical?
Did the referrals create a conflict of interest? Both non-
attorney owned title agencies and attorney-owned title
agencies had an interest, admittedly different ones, in
finding the answer to the question, “May an attorney put
his client’s title business through the title agency owned
by the attorney?” And in New York, so quite innocently,
began anonymous inquiries to the New York State Bar
Committee on Professional Ethics. It must be noted that
the Opinions of the State Bar’s Ethics Committee are ad-
visory in nature and do not have the force of law behind
them. But within legal circles, the Opinions carry great
weight.” Over time, quite a bit of time as it turns out, as
the writers of the Opinions became more certain of their
thinking regarding the ethical quandary, attorneys who
referred their clients to title companies owned by the at-
torneys began to take notice. Neither the members of the
Bar Committee nor the attorneys who were its audience
could have suspected that the tea-laden ships were on
their way from the British Isles to Boston Harbor.

In the initial Opinion where the question was first
posed, the Committee responded that an, “[a[n attorney
may act as ... agent for a title company in a real estate
transaction where he represents a party, provided it is
clear that there is no conflict of interest between the cli-
ent and the title company, that both parties consent after
the attorney makes full disclosure to both, and the client
either given credit for the amount of any fees paid to the
attorney by the company, or the client expressly consents
to the retention of such fee.”1”

This Opinion has to be admired for its brevity. The
Committee’s opinion consisted of a single page. The
foregoing was the full analysis given by the Committee to
the question. Note that in 1974 only men were thought of
as being attorneys.

A decade later, the question to the Committee became
more exact: “May an attorney who represents a seller,
buyer, or mortgagee in a real estate transaction also serve
as agent for the title insurance company that issues the
policy in connection with the transaction? If so, may the
attorney receive or retain as compensation from the title
insurance company a portion of the premium paid for the
policy?”!! This time the Committee offered a five-page
opinion in which it concluded that:

FIRST: ...every lawyer has an underlying duty
not to allow his interest in receiving a fee to
override the basic interest of a client in not
incurring unnecessary fees and expenses...

SECOND: ...full disclosure to the client is
required...

THIRD: ... informed consent of the client is
clearly required...

FOURTH: Even with informed consent after
full disclosure, a lawyer may not represent
multiple clients unless it is obvious that he can
adequately serve the interest of each...

FIFTH: ...it is unlawful and therefore, unethi-
cal for the lawyer to receive any compensa-
tion from the title insurer except for services
rendered...1?

Subject to the qualifications set forth above, the Com-
mittee affirmatively agreed that an attorney may repre-
sent a seller, buyer or mortgagee in a real estate transac-
tion and may also serve as agent of the title company that
issues a policy in connection with the transaction.!®

You might think that the Ethics Committee was fin-
ished with the subject. You would be wrong. Opinion 576
was not the final word or even close to it. One of its most
important and cited Opinions was yet to come.

In Opinion 595 the Committee considered two
questions with the second being more relevant to this
discussion: “May the law firm refer clients to the newly
formed [title] company for title insurance work and the
like after full disclosure to and consent of such client is
obtained?”!* In this Opinion, the Committee drew a dis-
tinction between the work performed by a lawyer-owned
abstract company that merely involves title searching and
a lawyer-owned title company that performs services in
addition to the searching title such as title report showing
exceptions to title and resulting in the issuance of a title
policy.!® In the former case, the Committee stuck to its
prior requirements of disclosure, informed consent and a
credit of overlapping title and legal fees to the client. 1¢

However, in the instance where the lawyer owned
title company clears exceptions to title and issues a title
policy, the Committee found that an inherent conflict of
interest exists.!” At the risks of boring the reader, the most
important parts of the Committee’s decision are quoted
below:

If the abstract company discovers defects in
title, it and the purchaser or lender client have
manifestly differing interests in the negotiating
process toward which a closing of, or deci-
sion not to close, the transaction is made by
the parties. Indeed, if the transaction is closed
in such a case, a serious defect in the title is
discovered, the law firm’s clients may wish to
learn whether the abstract company in which
its lawyers are principals were negligent in the
performance of the title search, contrary to the
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lawyer-owned abstract company’s interests in
such an event.!8

The type and kind of conflict posed here is

so significant that the provision of consent is
inadequate to protect the client interests which
converge with the law firm’s business as an
abstract company.'

We are convinced that the dynamics of the real
estate transaction in which the abstract com-
pany proposed here is a protagonist provides
for too great a danger, indeed than a ‘reason-
able probability” that the representation of the
client will be affected adversely.’

In other words, the Committee had decided that it
was unethical for lawyers to refer their firm’s real estate
clients to the title agency owned by the lawyers.

To say that the lawyers who owned title agencies
were upset is an understatement. “Aghast” and “going
ballistic” were better descriptions of the generated emo-
tions. You would have thought that the discussion was
now concluded. Again, this being New York, you would
be wrong. The tea ships were now halfway across the
Atlantic.

The Real Property Law Section of the New York State
Bar Association asked the Ethics Committee to recon-
sider Opinion 595. The Ethics Committee held a full day
hearing in which many of the thinkers and luminaries
of the title industry testified. The advice to first year law
students, “in court, never ask a question to which you do
not know the answer,” comes to mind. Not only did the
Ethics Committee re-affirm Opinion 595, it offered a new
basis for the decision; “[m]oreover, if the attorney is not
happy with the result reached on behalf of his or her real
estate client by the employees of the abstract company
vis-a-vis the omission of exceptions or the issuance of
affirmative insurance, the attorney must then negotiate
with his or her owned abstract company, i.e. with “him-
self” as to the ultimate resolution, with the attorney’s
company’s participation in the insurance premium hang-
ing in the balance.”?! The Committee rejected the ethical
propriety of this arrangement.

Ingenuity being what it is, some attorneys put the
ownership of their title companies in their spouses’
names. The attorney may have thought that this would
exempt them from the ethical violation. The Ethics Com-
mittee rejected this thinking in Opinion 738 on the basis
that “the intimate relationship and economic interest of
husband and wife are inseparable; the acts of one directly
affects the other.”?

In 2002, New York adopted a new disciplinary rule,
DR 1-106, that addressed the responsibilities of lawyers
or law firms had when providing non-legal services to
their clients.”? The Committee was asked whether its

prior Opinions regarding lawyer-owned title companies
still applied. The Committee replied in the affirmative.?

In Ethics Opinion 753, the Committee re-affirmed its
prior Opinions writing that:

A lawyer owning mortgage brokerage and
title abstract businesses may not, even with
informed consent, represent buyer or seller
and act as mortgage broker in the same
transaction or act as the title abstract company
with respect to non-ministerial tasks but may;,
where the client consents after full disclosure,
act as an abstract company with respect to
purely ministerial work. The lawyer may;,
with informed consent, represent the lender
in the same transaction in which the lawyer’s
company acts as mortgage broker, but may not
represent the lender in transactions in which
the lawyer’s title company acts in other than a
ministerial capacity.?®

As of 2002 and for approximately a decade later, the
ethical rules in New York as decided by the Commit-
tee on Professional Ethics were that a lawyer could not
refer their clients to a title company owned by the lawyer
except for the ministerial work of abstracting titles.?
However, the Ethics Opinions are advisory only. It is
impossible to know definitively how they are followed in
the real world, especially a decade or more after their is-
suance. The battle for hearts and minds was not over but
moved to another venue, the pages of N.Y. Real Property
Law Journal. The ships were just outside of Boston Harbor.

War by Any Other Name

In regard to the regulation of title insurance agents,
New York was an outlier, in that the state had no regula-
tions. New York, through its Department of Insurance,
regulated only title underwriters and not title agents.?”
Title agents began to see this as a clear disadvantage.
National title agents were beginning to enter the state
and were siphoning off business especially re-finances,
from local agents. New York agents who were attempt-
ing to develop national operations were stymied by state
reciprocity rules. New York agents could not “waive
into” other states because agents from other states could
not “waive into” New York. Basically. because since New
York did not issue title agent licenses, there was no basis
to claim reciprocity.

In effect, New York agents could not enter into busi-
ness in other states based upon license reciprocity but
agents from other states agents could enter into New
York without any regulatory control because New York
did not have licensing. Further, agents came to believe
that kickbacks between title agents and their custom-
ers were becoming epidemic in New York because the
Insurance Department did not have the resources to
enforce New York’s anti-kickback statute, Insurance Law
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§ 6409(d).?® Plus, the owners of many real estate affiliated
businesses, real estate brokers, mortgage brokers began to
form their own title insurance agencies. Independent title
agents perceived these joint business or affiliated business
arrangements as threats to their livelihood. “Controlled
business” became the term to describe the foregoing ar-
rangements. Because of the foregoing events, New York’s
title agents threw aside their aversion to regulation and in
2007, through the New York State Land Title Association
and the agents’ allies in the State Legislature, introduced
bills in both houses of the Legislature establishing title
agent licensing. A firestorm ensued, particularly within
the State Bar.

William P. Johnson, a highly respected real property
attorney based in upstate Amherst, New York, and an edi-
tor of the N.Y. Real Property Law Journal, wrote an article
in the Journal that encapsulated the entire situation.?’

The author will permit Mr. Johnson’s words to speak for
themselves:

The bill’s purpose is to license and regulate
title agents. Many of the bill’s provisions seek
to repair problems in the title insurance indus-
try involving both attorney and non-attorney
agents. These reforms include creating educa-
tional requirements for non-attorney title in-
surance agents and preventing title insurance
premiums from being shared when core title
insurance work is not performed (unearned
kickbacks and referral fees). The bill also
restricts a title insurance premium from being
shared between a title insurance agency and
an affiliated referral source unless the agency
has multiple and significant other sources of
title insurance business besides the referral
source. Under the bill’s definitions, an attorney
who operates a title agency as an adjunct to
his or her law practice would be deemed an
‘originator” of the title insurance order and the
attorney would be a “title insurance agent”....
Effectively this provision prevents an attorney
from having a financial interest in the attor-
ney’s own ability to be paid for writing title if
the only source of the title insurance business
is the law firm’s own clients.3

Mr. Johnson bookended his article as follows:

Moreover promoting this incorrect position,
if successful would result in the eliminating
most private practice attorneys from the title
agent role and leave nearly all the title insur-
ance business to underwriters and non-law
firm agencies...While there may be problems
in the title insurance industry which should be
reformed by a title insurance agency licens-
ing law, the practice of attorneys providing a
modern and financially backed version of a
title opinion through title insurance is a prac-

tice which should be encouraged rather than
outlawed.’!

In between the bookends of his article, Mr. Johnson
wrote that the Land Title Association’s argument that the
Bar Committee Ethics Opinions prohibited an attorney
from writing title insurance for his or her client is based
on a misreading of Opinions of 576, 595 and 621.32 These
Opinions, Mr. Johnson argues,”...[a]llows an attorney to
represent a party and act as title insurance agent as part
of his/her law practice as long as certain requirements
regarding potential conflicts of interest, disclosure and
segmented billing are satisfied.”** In effect, the Opin-
ions were not incorrect, and the interpretations were
erroneous.

In any event, the Land Title Association and the State
Bar were unable to resolve their differences regarding the
controlled business issue. The licensing legislation died.

The next step in the skirmishes was to set aside the
Opinions themselves. Effective April 1, 2009, the Appel-
late Divisions of the Supreme Courts (the State’s interme-
diate appellate courts) adopted the Rules of Professional
Conduct as drafted by the State Bar’s Committee on Stan-
dards of Attorney Conduct. Karl Holtzschue, a prominent
Manhattan based real estate practitioner and former Chair
of the State Bar’s Real Property Section, wrote an article
for the N.Y. Real Property Law Journal in which he argued
that Rule 5.7(d) and its Commentary made clear that a re-
ferral by a lawyer to abstract company owned by the law-
yer was consentable by the client.>* The problem that Mr.
Holtzschue had to face was that the Appellate Divisions
did not adopt Rule 5.7(d) and therefore the Rule did not
go into effect.® However, Mr. Holtzschue argued that the
State Bar adopted the Comment to the Rule that said that
the client may consent to the provisions of legal and non-
legal services in the same transaction.3® Mr. Holtzschue’s
conclusion was that since the Bar Association adopted the
Rule and the Comment, the Committee on Professional
Ethics should be guided accordingly and permits an attor-
ney to provide legal and non-legal (abstracting) services
in the same transaction.?”

It was not long before another counsel with a different
take on the Appellate Courts omission of 5.7(d) authored
a counterpoint. Kenneth E Jurist, a real property partner
in a major Westchester law firm, argued in his article
that it was not the deletion of 5.7(d) that was key, but the
deletion of paragraph 5.7(c).? Paragraph 5.7(c) provided
that “[A] lawyer or law firm shall not, whether directly or
through an affiliated entity, provide both legal or nonlegal
services to a client in the same matter or in substantially
related matters unless (i) the lawyer or law firm complies
with Rule 1.8(a) regarding the provision of the nonlegal
services, (ii) the lawyer or law firm reasonably believes
that it can provide competent and diligent representation
to the client, and (iii) the client gives informed consent,

continued on page 21
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NEW YORK STATE BAR ASSOCIATION

L1 am a Section member—please consider me for
appointment to committees marked.

Name

Address

City State Zip
The above address is my L] Home [] Office [ Both

Please supply us with an additional address.

Name

Address

City State Zip
Office phone ()

Home phone (______)

Fax number (____ )

E-mail address

Date of birth / /

Law school

Graduation date

States and dates of admission to Bar:

Please return this application to:

MEMBER RESOURCE CENTER

New York State Bar Association, One Elk Street, Albany NY 12207
Phone 800.582.2452/518.463.3200 ® FAX 518.463.5993

E-mail mrc@nysba.org ® www.nysba.org

JOIN A COMMITTEE

Committee Involvement

The Real Property Law Section offers both experienced and novice
practitioners excellent opportunities to enhance their professional
skills and knowledge through committees.

With numerous areas to choose from, committee involvement is
rewarding for active Section members.

Real Property Law Section Committees

Please designate in order of choice (1, 2, 3) from the list below, a
maximum of three committees in which you are interested.

___ Attorney Opinion Letters (REAL1100)
__ Awards (REAL3400)
___ Commercial Leasing (REAL1200)

___ Condemnation, Certiorari, & Real Estate
Taxation (REAL1300)

___ Condominiums & Cooperatives (REAL1400)

___ Continuing Legal Education (REAL1020)

___ Diversity (REAL5200)

___ Green Real Estate (REAL4700)

___ landlord & Tenant Proceedings (REAL2100)

__ lLand Use & Environmental Law (REAL1500)
___ Legislation (REAL1030)

___ Low Income & Affordable Housing (REAL2600)
___ Membership (REAL1040)

___ Not-for-profit Entities & Concerns (REAL3200)
___ Professionalism (REAL3100)

__ Publications (REAL1800)

__ Public Interest (REAL4000)

___ Real Estate Construction (REAL4400)

___ Real Estate Financing (REAL1900)

___ Real Estate Workouts & Bankruptcy (REAL3600)
__ Student Affairs (REAL5500)

___ Task Force on Attorney Escrow (REAL3700)
___ Task Force on Bylaws (REAL5600)

___ Task Force on e-Recording Legislation (REAL5000)
___ Task Force on NYSID Tl Regs (REAL4800)

___ Task Force on Zombie House (REAL5700)

__ Title & Transfer (REAL2200)

___ Website & Electronic Communications (REAL5400) PP -
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continued from page 16

confirmed in writing.”% Mr. Jurist noted that the ethics
professor who wrote the Reporters Notes accompany-
ing Proposed Rule 5.7, as well as others involved in the
drafting of the Rule confirmed that the deletion of 5.7(c)
did not constitute a rejection by the Bar Association of
Opinions 752, 753 and 755.”4° The Appellate Courts did
not adopt Rule 5.7(c).4!

Mr. Jurist wrote that “In the absence of (1) the adop-
tion of Proposed Paragraph (c), (2) any modification of
Opinions 752, 743 and 755, or (3) any other difference be-
tween the Rules and the Code, that would provide to the
contrary, those certain cases [so in the original] continue to
include providing in the same transaction, the legal and
nonlegal services described in those Opinions. Otherwise,
it would now be consentable for an attorney to act as a
real estate broker and represent a purchaser in the same
transaction.”#?

In support of his position that by not adopting 5.7(c),
the Rules did not overturn Opinions 752, 753 and 755, Mr.
Jurist cited agreement with his argument from a repre-
sentative of the Appellate Division and a speaker at a Bar
Panel on the Rules who both confirmed that the Appellate
Division was unwilling to overrule the Opinions refer-
enced above.*?

It may not have been as intense as the Revolutionary
War, but the battle for the hearts and minds of the legal
community remained ongoing, or maybe not. Then the
tea ship entered Boston Harbor.

Peter Coffey, a distinguished and highly respected
member of the real property law bar based in Schenecta-
dy, New York, a former chair of the Real Property Section
of the State Bar, and a member of the Commission that
drafted the previously discussed Rule 5.7(d), wrote an
encyclopedia-like article that was brilliant in its breath,
but also, (I am trying to think of an appropriate word,
“eviscerated” works) all of the “traditionalists” who took
issue with his thinking.** Mr. Coffey’s argument can be
cogently stated as “[T]he provision of ancillary services to
a client [such as abstracting and title insurance policies]
to a client in the same transaction is permitted assuming
there is the proper disclosure of conflicting interests and
consents obtained.”4

Mr. Coffey’s thesis was,

The world of the legal profession has changed,
and that is an understatement. It is a cliché but
there is no looking back-back to the outmoded
ideas and practices of long-ago time. Those
who would be traditionalists ‘wishing to live
in a world that no longer exists’ are directors
of the guild tenaciously clinging to outmoded
ideas and rules-lacking the imagination and
boldness and most particularly hope to face

the new world and undertake and accept the
changes that are necessary in this new world.
These traditionalists will render the legal
profession a footnote in the history of the
provision of legal services every bit as much
as the guilds became a footnote in the his-
tory of industrial production.*® [Boldface in
original]

The “traditionalists” apparently include, the members
of the New York State Bar Association Committee on Pro-
fessional Ethics, and the judges of the Appellate Divisions
who failed to adopt Sections 7(c) and (d) of the proposed
Rules.

In support of his position that the provision of ancil-
lary services only requires disclosure to and consent from
the attorney’s clients, Mr. Coffey cited Richard Posner
(in favor of a pragmatic approach to the law), Mary Ann
Glendon (desires imaginative lawyers who are knowl-
edgeable, imaginative, bold and painstaking), Professor
Russell Pearce of Fordham University (the legal commu-
nity must move to a paradigm offering better service to
clients) and the member of the Commission that drafted
the 1992 MacCrate Report on Preserving the Core Values
of the American Legal Profession (adopted a permissive
approach to the provision of ancillary services by law
firms to their clients).*” Basically, Mr. Coffey concluded
that modernity required that lawyers had no choice but to
provide both legal and ancillary non-legal services to their
clients. To do otherwise might bring about a ‘collapse” of
our profession.”#® To no great surprise, Mr. Coffey wrote
that Opinions 752, 753 and 755 are “wrong and without
probative value,”# that the Committee on Standards of
Attorney Conduct (COSAC) did indeed want to and in
effect, did repeal the aforementioned Ethics Opinions.>
Finally, Mr. Coffey “hoisted the courts on their own
petard” by citing instances where attorneys who provide
abstract or title services were brought up on charges to
the various Grievance Committees. Mr. Coffey noted that
in every cited case, the provision of ancillary services was
not an issue for the courts but the failure of the attorneys
to obtain the consent of the clients after full disclosure
was the deciding factor.”!

Mr. Coffey’s response to our initial question of wheth-
er an attorney could refer his clients to a title agency that
he or she owned, was an unequivocal “Yes.” However, his
writing was not in accordance with the gentility of those
who wrote the Declaration of Independence of the Consti-
tution (although this author is among the first to state that
in a quite a few cases, such as slaves only being 3/5’s of
a person, they got it wrong). It was more like Sherman’s
March to the Sea. Only scorched earth remained.
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And Now, Crates of Tea Are Floating in Boston
Harbor

In his poem, The Hollow Men, T.S. Eliot famously
wrote, “[t]his is how the world ends, not with a bang but
with a whimper.”>2

In 2013, the New York State Land Title Association
again returned to the State Legislature seeking legisla-
tion to license title insurance agents. As noted above, the
initial effort in 2007, failed due mainly to the State Bar’s
opposition to the legislation’s controlled business provi-
sion. This time, controlled business was not so much on
the table although the legislation continued to include the
requirement that title agents had to have “multiple and
significant” (whatever that means) sources of business.
According to sources that were involved in the negotia-
tions, the State Bar had four objectives that it wanted to
achieve in return for its support of the agency licensing
legislation. One of those items was legislative approval
of the practice of attorneys placing their title business
through title agencies owned by the attorneys. Therefore,
the Legislature added the following provision as Section
2113(e) to the legislation: “[f]or purpose of this chapter, an
attorney or his or her law firm may represent a client in a
matter and may also act as a title insurance agent in such
matter subject to applicable law.”>?

“The question could not possibly be one
faced by New York alone. Other states
must have considered the issue as well.”

No one is sure what “applicable law” means. Does it
mean the Ethics Opinions? However, they are not laws. Is
the phrase a nullity because there are no applicable laws?
We do not know.

What started as an ethical issue over which attorneys
fought over for close to four decades ended with the
stroke of Governor Cuomo’s pen, resolving the question
not necessarily ethically, but governmentally. After the
war that was ignited with boxes of tea being tossed into
Boston Harbor in 1773, the Treaty of Paris concluded the
War for Independence in 1783. The Battle for New York
on a question of legal ethics, which also ended with the
stroke of a pen, percolated to the surface in 1974 but did
not conclude until 2016 thereby taking over four times
the amount of years, as did the Revolutionary War. To
its credits, the battle among New York’s lawyers over a
question of law did not result in the loss of lives, as did
the Revolutionary War, but in terms of animosity the
question remains open.

Independent non-attorney title agents left Albany
with one question on their minds; now that every attor-
ney can open a title agency, would they do so and drive
non-attorney title agents out of business? Only time will
tell.

And Elsewhere

Above, we have spent a great deal of time recount-
ing the 40-year “war” that New York’s attorneys and
title agents waged to decide whether an attorney ethi-
cally could place the business of the attorney’s real estate
clients through a title agency owned by the attorney.
The armistice occurred not through a considered ethics
opinion but by legislative fiat. The question could not pos-
sibly be one faced by New York alone. Other states must
have considered the issue as well. The author approached
members of ALTA’s Form’s Committee and asked of them
how their respective states answered the question. In
return for straightforward responses, the author promised
anonymity.>* The result is not a treatise, but a sampling of
how several states other than New York, have answered
the posed question.® Here goes.

Connecticut: In the Nutmeg State, by law, only at-
torneys may be title agents. There is no ethical issue with
an attorney representing a party and also acting as a title
agent, provided that there is full disclosure.* It is stan-
dard practice for attorneys to write title insurance for their
real property clients.

The Rest of New England: While there is no prohibi-
tion against an attorney referring her or his real estate to
a title agency owned by the attorney, full disclosure in
writing must be given to the client. In addition, the better
practice is to have the client acknowledge receiving the
disclosure if and when the client decides to use the title
agency.

Illinois: Essentially, the Prairie State is a disclosure
state. The Attorneys’ Title Guaranty Fund, Inc. (“ATG”)
Disclosure Statement discloses that the member/agent has
a financial interest in ATG and providing an estimate of
the fees and charges that will be made in connection with
the title or escrow services.” The Illinois State Bar Asso-
ciation (“ISBA”) has stated that an ATG member’s disclo-
sure of her or his interest in ATG to the seller is sufficient
to satisfy the requirement of the Bar’s conflict of interest
rules.’® In ISBA Opinion No. 93-1, the ISBA found that
other title companies attorney programs that are similar
to ATG’s do not violate the Rules of Professional Conduct
provided that the attorney avoids conflicts of interest,
charges reasonable fees and observes the rule on solicita-
tion.”® Under Section 18 of Illinois’s Title Insurance Act,
the title agent must disclose the agent’s financial interest
in the title company to the buyer and seller. ©°

North Carolina: In the Tar Heel State, the Rules of
Professional Conduct prohibit an attorney from issuing
an opinion to a title agency in which the attorney has
an ownership interest.® RPC 185, adopted October 21,
1994, quoting from CPR 101, held “[T]hat it is unethical
for a lawyer who owns a substantial interest, directly or
indirectly, in a title insurance company, agency, or agent,
who acts as a lawyer in a real estate transaction insured
by such title insurance company or through such agency,
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or agent to receive any commission, fee, salary, dividend,
or other compensation or benefit from the title insurance
company, agency, or agent, regardless of whether the
ownership interest is disclosed to the client for whom the
services are performed.”®? There is no doubt where the
North Carolina bar stands.

Ohio: In Ohio, it is very common and in fact, histori-
cal, that individual attorneys as well as law firms own in-
terests in title agencies and issue policies on behalf of law
clients. Columbus and Cincinnati are particular hotspots
for this type of activity; Cleveland to a lesser degree. The
respondent was not aware of any adverse court or ethics
opinions or challenges to attorneys putting their clients’
real estate’s title business through agencies owned by the
lawyers.

South Carolina: Unlike its neighbor to the north, the
Palmetto State permits an attorney to represent one or
more parties at a real estate closing and also act as agent
for the title insurer. In South Carolina Bar Ethics Advisory
Committee Ethics Advisory Opinion 92-03 dated May
1992, the Committee summarized its thinking as follows:

Alawyer who serves as attorney for one or
more parties, including the buyer or lender, at
a real closing normally may also serve as title
insurance agent. However, an impermissible
conflict is possible when the lawyer serves in
both capacities, and, at the outset of the repre-
sentation of the buyer, the lawyer must advise
the client fully of (i) any potential adverse
impact on the lawyer’s professional judgment
caused by the lawyers’ duties to the insurer as
its agent or the lawyer’s own financial interest
in receiving a commission, (ii) the availability
of coverage from other insurers, and (iii) the
opportunity to seek independent counsel. The
lawyer should remain alert to circumstances in
which the interests of the insurer or of the law-
yer may interfere materially with the represen-
tation of the client, and, in those cases, comply
with the requirements of Rule 1.7(b)%

Texas®: The Lone Star State’s response is compli-
cated. In Ethics Opinion 408 (1984), the State Bar of Texas
Committee on Professional Ethics was asked the follow-
ing question: “[u]nder what circumstances may an attor-
ney representing a party to a real estate transaction accept
a fee consisting of a percentage of the title insurance
premium from the title insurer?” First, the Committee
found that the fee arrangement gave rise to an attor-
ney —client relationship between the lawyer and the title
company. Therefore, the fee had to be reasonable. More
responsive to our question, the arrangement caused the
title company to become a client of the attorney; multiple
client representations may arise if the attorney also repre-
sents the conflicting interests only after full disclosure to
the clients and obtaining consent from each of them.%

A Texas attorney faces another ethical risk when he
or she represents a client and is also a part owner of the
title company, and that is participating in the unauthor-
ized practice of law by the title company. In order to
extricate him or herself from this ethical dilemma, the
attorney must disclose his relationship as the title agent to
his clients and separate his or her legal practice from the
title agency by maintaining separates books, not sharing
fees from the law practice with the employees of the title
company and more interesting, typing his or her own
documents.®’

“Change is inevitable. It is probably not
wise to predict where our professional
ethics will be a hundred or even ten years
from now. For those of us on the surface
of this earth today, the professional ethics
of the future may be wondrous to behold
or they may cause us to blanch.”

However, an earlier Texas case held that when a
title company, through its officers, agents, or employees,
prepares deeds, notes, liens releases, or other instruments
affecting the title to real estate, and the charge is included
in the premium, the title company might be considered
to be practicing law.%® In preparing the documents for the
title company, the attorneys were agents of the title com-
pany and their loyalty thereby was to the company. The
conveyances affected other parties who were not a party.
Therefore, a lawyer who represents a title company in
preparing a title opinion has a conflict of interest if he or
she later drafts documents for a party to the transaction.®

Virginia: The Old Dominion (which by the way, is my
home state) permits attorney to refer the attorney’s client
to a title agency owned by the attorney or his or her law
firm. The operative ethics opinion is Legal Ethics Opinion
No. 1564.70 The operative holding within the Opinion is
“When an attorney has an ownership or other financial
interest in an Attorney Agency, other title agency or any
other business other than his or her law practice, and con-
ducts a law practice on the same premises, the Committee
believes that it is incumbent upon the attorney to main-
tain separate signage and telephone listings, separate and
secure client files, and separated office space. [cite omit-
ted] Furthermore, when the two entities employ the same
individuals, great caution should be taken to avoid any

inadvertent disclosure to client confidences and secrets.””?

Other recommendations are that title insurance agen-
cies may not practice law; the attorney may not be com-
pensated by a title insurance agency in which the attor-
ney in a manner that is directly related to the volume of
business or the number of referrals the attorney generates
for the agency or premiums paid for policies; the attorney
may not receive a fixed salary unless the salary is substan-
tially related to the services performed for the agency; but
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the attorney may receive compensation from the agency
in dividends on stock, legitimate fees based upon ser-
vices to the title agency, or reimbursement of reasonable
expenses. However, the major requirement is that prior to
using the title agency, the attorney is “required to make

a full and adequate disclosure to the client.””? Virginia is
therefore a disclosure state.

West Virginia: The Mountain State permits an at-
torney to refer the attorney’s real property clients to a title
agency owned by the attorney. Rule 5.7(a) of the West
Virginia Rules of Professional Conduct subjects an at-
torney to the Rules of Professional Conduct with respect
to law related services. Comment 9 of the Rule provides
“[A] broad range of economic and other interests of cli-
ents may be served by lawyers’ engaging in the delivery
of law related services. Examples of law related services
include providing title insurance, financial planning, ac-
counting, trust services, real estate consulting, legislative
lobbying, economic analysis, social work, psychologi-
cal counseling, tax preparation, and patent, medical or
environmental consulting (emphasis added).” There is no
mention of disclosure to clients.

And Here the Road Trip Comes to an End

Pages ago, we started on our road trip in upstate
New York, following General Washington’s generals and
ragtag troops from Fort Ticonderoga to Brooklyn. We
noted the parallels from his journey during the Revolu-
tionary War to the war among attorneys that resulted in a
legislative fiat that answered the subject question with a
whimper and not a bang. We ended our road trip appro-
priately in the Virginas (West Virginia had to wait until a
later war before it came into existence) where the Revolu-
tionary War ended. What have we learned?

“The lesson is that as society becomes
more complex, so does the practice of
law. Change is inevitable.”

First, that the Empire State with its legislative solu-
tion and North Carolina with its absolute probation, are
outliers. The other states that we discussed lie somewhere
between the opposite ends of the spectrum with most
states answering in the affirmative and requiring some
form of disclosure of the title agency—attorney relation-
ship to the client. But there is more to the analysis.

Let us start with Virginia where the operative Opin-
ion begins with the sentence “[t]he Committee is cogni-
zant that a number of Virginia attorneys are associated
with or have a relationship with a title insurance Agency
in some capacity.””® Then, let us follow I-64 westward to
West Virginia where a third-party observer would have
difficulty naming an occupation in which professional
ethics prohibit an attorney from engaging. In both states
there is recognition of the present and existing practices.

It is clear, at least to the author, that professional ethics
are taken seriously in every state that we covered, but for
the most part, the ethics evolve from an absolute “No” in
the Tar Heel State to everything but the kitchen sink in
the Mountain State (no offense intended to either). Only
the Tar Heel State remained true to the starting point
where every state’s ethical opinions start with a “No” and
then through thorough analysis and considered think-
ing as to why the answer should be “Yes”; an attorney
ethically may place his or client’s real estate transaction
through a title agency that the attorney owns. As Virginia
and West Virginia illustrate, the reality of what is actually
happening in the real world today may have an impact
upon the ethics of tomorrow. And that brings us back to
New York, whose forty-year “war” from “Yes” to “No”
and back again to “Yes” illustrates that what may be the
height of ethical purity today may yield to greater insight
in the not so distant future. Peter Coffey”* may be correct
after all.

The lesson is that as society becomes more com-
plex, so does the practice of law. Change is inevitable. It
is probably not wise to predict where our professional
ethics will be a hundred or even ten years from now. For
those of us on the surface of this earth today, the profes-
sional ethics of the future may be wondrous to behold
or they may cause us to blanch. As members of the bar,
while we remain earth bound, it is our duty, responsibil-
ity and indeed, our sacred obligation to promote the for-
mer so that we do not leave this world feeling the latter.

This article first appeared in The ACREL Pa-
pers, Spring 2017, Austin, TX and is reprinted with
the permission of the American College of Real
Estate Lawyers.
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author has had to shorten the responses. Any resulting lack of clarity is
the fault of the author and not that of the respondent.

Conn. Prof’l Ethics Comm., Informal Op. 1987-06 (1987).

Disclosure Statement—Controlled Business Arrangement, ATTORNEYS’
TiTLE GUARANTY FUND, INC., https://www.atgf.com/sites/default/files/
forms/3000/3017-Ai.pdf.

ISBA Advisory Opinion No. 841 (1983)

ISBA Advisory Opinion No. 93-01 (1994)

215 ILL. Comp. STAT. ANN. 155/18 (West 2017).
N.C. St. Bar Eth. Op. RPC 185 (1994).

Id.

Ethics Advisory Opinion 92-03, S.C. BAR, https://www.schar.org/lawyers/
legal-resources-info/ethics-advisory-opinions/eao/ethics-advisory-
opinion-92-03/ (last visited Oct. 22, 2017) (describing that rule 17(b)
prohibits a lawyer from representing a client if the representation may be
materially limited by the lawyer’s to another client or to a third person,
unless the lawyer reasonably believes the representation will affected
adversely and the client consents after consultation. In this author’s
considered opinion, the South Carolina Bar’s caveats may have swallowed
the whole).

Bradford W. Irelan, Fee Attorneys Fiduciary Duties & Conflicts of
Interest, REs IpsA, http://www.res-ipsa.com/seminars/TLTA-2014/
SeminarPapers/G_FeeAttorneys.pdf (last visited Oct. 22, 2017)
(presented to the State Bar of Texas, 24" Annual Robert C. Sneed Texas
Land Title Institute, December 4-5, 2014).

Id. at 12.
Id.

Id. at 12-13 (citing Amarillo Abstract and Title v. Unauthorized Practice
Comm., 332 S.W.2d 349 (Tex. Civ. App. 1959)).

Irelan, supra note 62, at 13 (citing Hexter Title & Abstract Co. v.
Grievance Comm., 179 S.W.2d 946 (Tex. 1944)).

Irelan, supra note 62, at 13 (citing Hexter, 179 S.W.2d 946 (Tex. 1944)).
V.S.B., Legal Ethics Op. 1564 (1995).

Introduced previously, whose influential article in the N.Y. Real Property
Law Journal on current legal practices helped to change the static opinion
on ethics in New York.
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BERGMAN ON MORTGAGE FORECLOSURES
When a Foreclosing Lender Skips a Defendant, and

Avoiding a Tale of Woe

By Bruce J. Bergman

As emphasized in a recent case,! reforeclo-
sure is a methodology to save a lender when a
defendant who should have been served was
not. As a sidelight, two lenders incurred con-
siderable difficulty through lack of dedication.

First, to the facts and the tale of woe.

Alender began a mortgage foreclosure
in 1991. But it did not proceed to judgment
until 2009! The explanation was that they had

party: a strict foreclosure or a reforeclosure.?

The differences between the two are poorly
understood both by most practitioners and
the courts, but then it is all very obscure. For
the purposes of this review, an assumption
can be made that they are quite similar and
here’s the theory. If the missed party had been
named in the foreclosure, the only thing it
could have done was to pay off the mortgage
to save itself. So in the reforeclosure or strict

difficulty in locating the borrowers and in
determining whether one of the borrowers had died. This,
however, is not likely the real story; if there is an issue like
that there are ready solutions, publishing the summons
among them. In any event, a foreclosure of 18 years dura-
tion is surely going to beget mischief, and of course that
happened here.

Somewhere in the middle of the long journey the bor-
rowers conveyed the property to A. A conveyed to B and
B obtained a mortgage loan from a hapless lender, who
later assigned it to a major mortgage holder.

When finally the foreclosure was completed in 2009 the
new mortgage holder had not been cut off by the foreclo-
sure. So the foreclosing lender, who now owned the prop-
erty, brought a reforeclosure—more on that in a moment.

Unfortunately for the new bank (the holder of the
more recent mortgage), it defaulted in the reforeclosure
action and when it finally awakened here was its story as
to why that happened. It gave the defense of the action
to another bank in accordance with a pooling and servic-
ing agreement and sent the summons and complaint to
that other bank. The recipient bank then sent the papers
to one of its departments located in California and then
to another department in Florida where the papers were
somehow misplaced and could not be found - certainly
no way to run an airline.

This meant that the new mortgage holder needed
to vacate its default by showing both an excuse and a
meritorious defense. The court did not comment on the
reasonableness of the excuse, but jumped to the supposed
defense to the reforeclosure action and rejected that, so
that the problem with the wayward papers wasn't that
much of an issue anyway.

All can be summed up now with a quick mention
of the reforeclosure process. If a defendant was not cut
off by a foreclosure, the purchaser at the sale (whether
the foreclosing party or a third party) can use one of two
methodologies in New York to now extinguish the missed

foreclosure, they are given the opportunity to
do that, failing in which their interest is then
permanently extinguished, as it would have been if they
were named in the original foreclosure in the first place.

What was so compelling here, and is probably the
ultimate message, is the court’s observation that the New
York statute provides that the right to reforeclose is abso-
Iute.3 So it wouldn’t have mattered what defense the new
mortgage holder had, it was going to lose.

In addition, and contrary to the new mortgage
holder’s contention, the reforeclosure is properly main-
tainable even if the statute of limitations barred an action
to foreclose on the original mortgage.*

Thus, the reforeclosure process is almost (but not quite)
unassailable. It is certainly something to consider when a
defendant who should have been in the action is missed.

Endnotes
1. Targee Street Internal Medicine Group, P.C. v. Deutsche Bank National
Trust Company, 92 A.D.3d 768 (2d Dept. 2012)

2. For a further exploration of these methodologies, attention is
invited to 4 Bergman On New York Mortgage Foreclosures, Chap. 32,
LexisNexis Matthew Bender (rev. 2017).

3. Targee Street Internal Medicine Group, P.C. v. Deutsche Bank National
Trust Company, supra, citing 2035 Realty Co. v. Howard Fuel Corp.,
77 A.D.2d 870, 871, 431 N.Y.S.2d 57 (1980); 6280 Ridge Realty v.
Goldman, 263 A.D.2d 22, 29, 701 N.Y.S.2d 69 (1999).

4. Citing RPAPL § 1503.

Mr. Bergman, author of the four-volume treatise,
Bergman on New York Mortgage Foreclosures, LexisNexis
Matthew Bender, is a member of Berkman, Henoch,
Peterson, Peddy & Fenchel, P.C. in Garden City. He is a
fellow of the American College of Mortgage Attorneys
and a member of the American College of Real Estate
Lawyers and the USFN. His biography appears in Who's
Who in American Law and he is listed in Best Lawyers in
America and New York Super Lawyers.

26 NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3



NEW YORK STATE BAR ASSOCIATION

NYSB.

iNYSBA 2018 Membership Application

Please check the appropriate box: [1 | wish to join the New York State Bar Association [] | wish to reactivate my membership
[ I wish to join the Sections checked below (NYSBA membership required)

ENROLLMENT INFORMATION

ANNUAL MEMBERSHIP DUES (check One)

Class based on first year of admission to bar of any state.

Name Membership year runs January through December.
Address ACTIVE/ASSOCIATE IN-STATE ATTORNEY MEMBERSHIP
[] Attorneys admitted 2010 and prior $275
. . [J Attorneys admitted 2011-2012 185
City State Zip [J Attorneys admitted 2013-2014 125
The above address is my [JHome []O0ffice []Both [ Attorneys admitted 2015 - 3.31.2017 60
ACTIVE/ASSOCIATE OUT-OF-STATE ATTORNEY MEMBERSHIP
Please supply us with an additional address. [ Attorneys admitted 2010 and prior $180
Add [] Attorneys admitted 2011-2012 150
fess [] Attorneys admitted 2013-2014 120
City State Zip [] Attorneys admitted 2015 - 3.31.2017 60
Office phone () OTHER
Home phone ( ) [ Sustaining Member $400
E-mail address [] Affiliate Me.mber 185
] Newly Admitted Member* FREE
Fax number () [] Law Student Member FREE
Date of birth / /

Law school Graduation date

States and dates of admission to Bar:

DUES PAYMENT

Association Membership Dues

DEFINITIONS

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS

Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS

Sustaining = Attorney members who voluntarily provide additional funds to further
support the work of the Association

Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or
bar association

*Newly admitted = Attorneys admitted on or after April 1, 2017

Section Dues $
(Optional)

TOTAL ENCLOSED : | §

METHOD OF PAYMENT: [] Check (payable in U.S. dollars) Llap (see reverse)
[ MasterCard [visa []American Express U biscover

AccountNumber | | | | [ | [ [ [ [ [ ] ][ ]]]

Expiration Date Date

Signature
New members: Please include proof of your admission to the practice of law.

Please return this application to. MEMBER RESOURCE CENTER
New York State Bar Association, One Elk Street, Albany NY 12207
Phone 800.582.2452/518.463.3200 ® FAX 518.463.5993

E-mail mrc@nysba.org ® www.nysba.org

Law Students = Person(s) enrolled in an ABA accredited law school (includes law graduate
students, within 2 years of graduation only, awaiting admission)

SECTIONS — | WISH TO JOIN THE FOLLOWING SECTION(S):

[ Antitrust* $30.  [Judicial 25.
[ Business Law** 25. [ Labor & Employment Law™** 35.
pioy

(] Commercial & Federal Litigation*  40. [ Local & State Government Law* ~ 30.

[ Corporate Counsel* 30.  [Real Property Law™ 40.

|:| Criminal Justicet 35. (Attorne}lfs admitted 5 years or less are $10)

[ Dispute Resolution*** 35, L Senior Lawyers 20.

(] Elder Law & Special Needs* 30 (Focus on Attorneys age 55 and over)

O Entertainment, Arts & Sports Law*  35. STax* 25.

[ Environmental & Energy Law* 35. Torts, InsuranFe, & 40.

O Family Law* 35 Compensation Law™*

[ Food, Drug & Cosmetic Law* 25. O i Lawyers 40.

[ General Practice** 75 [ Trusts & Estates Law™** 40.
. [ Young Lawyers 20.

D Health Law . 30. (Law Students, and attomeys admitted

U intellectual Property Law 30, Jess than 10 years)

[ Internationalt 35.

Section Dues Total $
* Law Student Rate: half price** Law Student Rate: $5 *** Law Student Rate: $10
**** Law Student Rate: $15 t Law Student Rate: $12.50  *Law Student Rate: FREE

6/17



Automated Installment Plan (AIP) Enroliment Form
Save Time with AIP

Now New York State Bar Association (NYSBA) members can save time with direct dues payment. An alternative
to writing checks and mailing your membership dues, with AIP you can authorize NYSBA to withdraw payments
electronically from your credit card account. Go to www.nysba.org/AIP for more information. You can conve-
niently sign up for AIP on the enroliment form below. It's safe, easy and convenient!

AUTOMATED INSTALLMENT PLAN (AIP) ENROLLMENT AUTHORIZATION | hereby authorize NYSBA to instruct my financial
institution to deduct directly from my account the amount necessary for my annual membership, per the payment schedule select-
ed below: 1, 2, 3 or 4 payments on or about the 25th of the relative month(s). All installment payments must be completed
by April 30, 2018. Those opting into the installment payment program in Dec, Jan, Feb or March of the current dues billing year
may have their payments consolidated and accelerated to meet this requirement. By selecting the AIP method | understand this
agreement will remain in effect for future membership years, unless | request cancellation in writing to: NYSBA, Dues
Processing, One Elk Street, Albany, NY 12207.

Totaltobedebited:$| | | || | |

Signature: Date:

6/17

Member Information

Name: NYSBA Membership ID # :

Address:

Address:

City, State, Zip:

Phone Number: E-mail:

Payment Schedule

[ ] 1 Full Payment [ ] 2 Payments [ ] 3 Payments [ ] 4 Payments

[1 AIP — Credit/Debit Card Authorization
Credit Card [JAMEX [IDISC [IMC []VISA

Credit Card Number: Exp. Date: D]/‘:I]

Authorized Signature:

Please return this form to: NYSBA, Member Resource Center, One Elk Street, Albany, NY 12207
Phone 800.582.2452/518.463.3200 FAX 518.463.5993
E-mail mrc@nysba.org

IMPORTANT NOTICE: Membership dues to the New York State Bar Association are not tax deductible as charitable contributions for income tax purposes. However, they may be tax deductible as
ordinary and necessary business expenses subject to restrictions imposed as a result of association lobbying activities. The NYSBA estimates that the non-deductible portion of your 2018 dues which

is allocated to lobbying is approximately 2.0%. Portions of your dues payment are allocated toward the annual publication subscriptions for the following: NYSBA Journal, $14.75; New York State
Law Digest $6.25; State Bar News $7.25.



The Real Property Law Section Welcomes New Members

Amy Elizabeth Abbandondelo

Trevor Todd Adler
Nicholas R. Alioto

Jose A. Almanzar
Jensen Ambachen
Ralph D. Amicucci
Tanweer Sheikh Ansari
Danielle Christine Arre
Justin A. Auslaender
Devon Avallone-Graves
Deema Azizi
Sung-Min Baik

Jodi Ann Bain
Mohammad Balal
Vincent Anthony Balardi
Briana V. Barber
Richard Barney, III
Andrew Ian Bart
Phillip J. Barton

Klaus Beine

Vadim Belous
Jonathan S. Berck

Gale D. Berg

Jay H. Berg

Jason Ross Berke
Deborah Bey

Thomas E. Black

Eric P. Blaha

Gina Boccio

Barbara Bonvicino-Touhamy

Prof. Bradley Borden
John Bosco

Vittorio B. Brighindi
David J. Brosnan

Earl Eugene Brown

Eric Louis Brown
Allison Brustman
Lucinda Hillerman Buckley
Aleece Burgio

Catherine A. Burkly
Michael J. Byrne

Jaime M. Cain

Daniela Calabro

Amy J. Campbell
Lawrence G. Campbell
Brittany Cangelosi
Nicolas Mabale Caraquel
Paul Andrew Carlotto

Christopher Dominick
Carlson

Thomas Leo Carroll
Elizabeth Ann Case
Austin R. Caster

Dame Rose Siaotong
Catalan

Adam D. Caviezel

Amy A. Chadwick
Steven D. Chase

Stella Chen

Jenny Chen Liao

Bettye Y. Chionuma
Hayley Chittenden
Wilson Chow

Edward Hyde Clarke
Aidan Bryden Cleghorn
Karen Coape-Arnold
Bruno F. Codispoti
Brian M. Cohen
Mitchell E. Cohen
Melissa Ilona Cohenson
Meaghan A. Colligan
Dennis Vincent Composto
Antonio Corcella
Connie J. Corsentino
Sharon Ann Cox

Ryan J. Coyne

Phillip S. Crain

William Henry Cronenberg
Michael Dachs
Emanuela D’Ambrogio
Gregory Damico

Robert Linley Dawson
Remko B. De Jong
Paulina DeAraujo
David Marc Deemer
Christopher S. DeSanto, Jr.
John R. Dietz

Giovanna Difilippo
Jacob G. DiMatteo

John T. Doherty

Connor B Dolgon
Colleen A. Dooley
Kimberly L. Dorner
Terrance Joseph Dougherty
Javier E. Doural

Cindy M. Dowden
Jodie Lyne Driscoll

Michael C. Dunn

Philip J. Dwyer
Christopher W. Edwards
Thomas H. Ehrhardt
Catherine N. Eisenhut
Amaris Laura Elliott-Engel
Timmie E. Elsner

John Englert

Mr. Vincent J. Esposito
Rochel Cruz Eustaquio
Chase R. Evans

Maria Eydelman

Adam M. Faeth

Stephen W. Fantuzzo
Robert H. Feld

Andrew Filipazzi
Martin Finnegan

David E. Firestone
Jessica Fiscella

David Sean Fitzhenry
Sally A. Fitzsimmons
David I. Flamholz
Deanna Franco

Brent A. Frary

Frank Anthony Freda
Brendan Michael Fredette
Kristen Angela Friezo
David A. Gabay

John Gable

Yan Gao

Eric A. Garcia

Theresa A. Garelli
Kenneth Daniel Garvey
Ernest Gary

Beth Gazes

Benjamin Daniel Gehlbach
Evan Gibson

William Salvatore Gillen
Jonthan Goldman

Bruce Gomez
Atenedoro Gonzalez
Erin Schlaff Goodman
Gaddi Goren

Alicia Marie Govia

John R. Gowell, Jr.

Ryan Grandeau

Sarah Greenberg

llene H. Guralnick

Ilya Gusinski

Arthur Gutman

Perry M. Habib

George Haddad

Krista Halpin

Carlton James Hamann, III
Robert P. Hamilton, Jr.
Thomas H. Hanna, Jr.
Cynthia M. Harris
Carolyn Harting

Margaret Blodgett Hayden
Grossman

Donald J. Herbert, Jr.
Paul J. Herrmann
Netanel Hershtik
Jeremy Herskowitz
Robert Hertman
Ronald Hilley, II

John Theodore Hilscher
William Jude Hine
Thomas S. Hornbaker
Kate S. Howard
Susan S. Htoo
BingXin Huaus

Nadine Michelle
Hunt-Robinson

Peter Hur

Julie Jeung

Ethan Johnson
Mécene J. Jourdain
Juan R. Juarez

John T. Judd

David Kagle
Matthew L. Kahl
Susan Beth Kalib
Edward A. Kaminsky
James Karins

John Katsougrakis
Jordan Katz

Vinod Kearke
Sihame Keghida
David James Kenny
Louis Kesselbrenner
Elizabeth H. Kim
David M. Kirst
Victoria E. Kossover
Edward Kowalewski, Jr.
Larissa Kramer

Jane Ann R. Kratz

NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3

29



Everson Jerrard Ladson
Kieran Michael Lalor
Stephen Lapp

Stephen R. Larocca
Kari L. Larson
Kimberly Lee

[llana D. Leiser

Sarah Lemon

Hon. John J. Leo
Beatrice Lesser

Gary M. Levine

Ross Michael Levine
Jillian Paige Levitt
Evan Li

Jenny Shin-der Liang
Michael Charles Liebler
Gregory T. Limoncelli
Barbara H Urbach Lissner
Drew A. Lochte

Merritt S. Locke

Shirine Loghmanian
Colin S. Loomis
Lindsey Carol Loosen
Thomas A. Luckini
Robert J. Lum

Stephen J. Lusthaus

Di Ma

Lawrence P. Magguilli

Rafal Mahmood
Mahmooduire

Kristina Maldonado
Peter Manda
Despina Manoloudas
Renee M. Marcelle
Heny Marley

Nancy J. Marrone
Kirke W. Marsh
Timothy Martin
Valerie Marvin

Melvin Monachan
Mark Montanaro

Grail A. Moore
Carolina Maria Morales
Ricardo Morales

Ryoji Moroi

Marvin Orville Morris
Robert L. Moshman
Mahsa Motlagh

James Patrick Murphy
Vanessa Ann Murphy
Anmol Nadkarni
Brianna Nelson
Giovanna Nesheiwat
Christopher A. Nicosia
Terrence Gerard Nolan
Julie Nolletti

Lindsay Noone
Michael J. Norton
Zachary P. Novetsky
Janita Renee Obie
Eileen O’Boyle-Bitetto
Gary D. O’Brien

James S. O’Brien, Jr.
Neil P. O'Donnell
Obiajulu C. Okuh
Desiree Ortiz

Keith E. O’'Toole

Janet A. Paganelli
Howard D. Pariser
Jungyong Park
Thomas Patalano
Shalin Patel
Mackenzie Peet

Joel P. Peller

Arvin Peltz

Maya Katherine Petrocelli
Lauren Marie Pienkowski
Jonathan Placito

Ana Reyes

Sakina N. Riddell
Alexander E. Robinson
Hilary D. Rogers

Nina Roket

Gisele C. Rosado

Javier A. Rosado
Anthony J. Roselle
Daniel Rothschild

Erica Jacobson Rube
Matthew Anthony Rubino
Mark Ruchelsman

Jack L. Rukab

Sean Joshua Rush

Kim E. Ryan

Victoria L. Saks
Christopher M. Salvo
James F. Scaffidi

Rachel Amie Schneidman
Benjamin Sedaghatzandi
Jonathan Senker

Victoria Rose Serigano
Jonathan Shalamov
Annmargaret Shea

Salim Sheikh

Xiaoming Shi

Elizabeth Ann Shollenberger
Samuel A. Shusterhoff
Sylvester Joseph Sichenze
Benjamin P. Siegel

Jane C. Siegel

Stephan J. Siegel

Clayton L. Silvernail
Tannaz Simyar

David A. Singer

Patrick J. Slagle

Steven W. Smollens
Daniel P. Sodroski
Arnold R. Sollar

Joshua S. Stricoff

Sun Eloise Suh

Joseph P. Sullivan

Paul B. Supple

Amanda Tamas

Gillian Thompson

Shantel M. Thompson
David L. Thurston

Patrick Ryan Tierney

H. Gregory Tillman
Stephen Coleman Tily
Trevor M. Torcello
Stephen C. Townsend
Andrew F. Troia

Antonia J. Uekermann
Ashley Unangst

Sigrid M. Usen

Rosalie Consuelo Valentino
Paul A. Van Wagenen
Daniel VanVorst

Thomas C. Vinci

Christine E. Visci

Robert M. Vitale

Venus D. Voicu-Marinescu
Catherine Ann Von Hagn
Steven R. Wagner

Robert Anthony Wallace
Elizabeth P. Wang
Winston B. Wang

David W. Wankoff

Sarah J. Washburn

Kevin Watson

Mark H. Wattenberg
Robert N. Webber

Eliana B. Weissman
Michael Christopher Welch
Eileen West

Racquel Alexandria Williams
Marc A. Winston

James J. Matusiak Susan K. Plonski Thomas Jay Solomon Betsy Wohl
William Donald Daniel Thomas Podhaskie Matthew C. Sommer Paul Wong
1'\/[cCracke.:n Leonard C. Pojednic Catherine Song Jiabao Xu
Liam McKillop - Wilhelmina Adriana Timothy V. Sorell Jared Philip Yaffee
Jameson Lee McWilliams Porcello Debra Spellman Fatih Yigit
Sumati Menda Jesse Aaron Rabinowitz Sarah K. Spencer Jieun Yoon
Brett Matthew Milchman Ashley Elizabeth Ragan Stanley T. Stairs Mohammad A. Zaheerudin
Susan E. Miller Sarah D. Ragusa Patrice D. Stavile Paraskevi Zarkadas
Elan Millhauser Adam Michael Ramer Seth W. Stein Guoyang Zhang
Stephen Minardi Jacqueline F. Rayfield Michael E. Steiner Rudolph O. Zodda, I1I
Maria Miranda Cheryl M. Reed Jennifer Lee Stewart
Michael Moberg David Reid
30 NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3



Section Committees and Chairs

The Real Property Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers or Committee Chairs for further information about the Committees.

Attorney Opinion Letters
Gregory P. Pressman

Schulte Roth & Zabel LLP
919 Third Avenue

New York, NYNY 10022-4728
gregory.pressman@srz.com

Charles W. Russell
Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
crussell@harrisbeach.com

Awards

Peter V. Coffey

Englert, Coffey, McHugh
& Fantauzzi, LLP

224 State Street

P.O. Box 1092
Schenectady, NY 12305
pcoffey@ecmlaw.com

Commercial Leasing

Deborah Leigh Goldman
Joshua Stein PLLC

501 Madison Avenue, Room 402
New York, NY 10022-5635
success1968@hotmail.com

Robert J. Shansky

Scarola, Malone & Zubatov, LLP
1700 Broadway

New York, NY10019
rjshansky@smzllp.com

Sujata Yalamanchili
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street Suite 100
Buffalo, NY 14202-4040
syalaman@hodgsonruss.com

Condemnation, Certiorari and Real

Estate Taxation

Karla M. Corpus
National Grid

300 Erie Boulevard West
Syracuse, NY 13202
kmcorpus@gmail.com

Steven Wimpfheimer
Steven Wimpfheimer, Esq.
166-25 Powells Cove Blvd.
Whitestone, NY 11357
wimpfl@gmail.com

Condominiums & Cooperatives
Dale J. Degenshein

Stroock & Stroock & Lavan LLP
180 Maiden Lane, Suite 3961
New York, NY10038
ddegenshein@stroock.com

Condominiums & Cooperatives
(continued)

Steven D. Sladkus

Schwartz Sladkus Reich Greenberg
& Atlas LLP

270 Madison Avenue, 9th Floor
New York, NY 10016
ssladkus@ssrga.com

Continuing Legal Education
Scott A. Sydelnik

Davidson Fink LLP

28 E. Main Street, Suite 1700
Rochester, NY 14614
ssydelnik@davidsonfink.com

David J. Zinberg

Ingram Yuzek Gainen Carroll &
Bertolotti, LLP

250 Park Avenue, 6th Floor
New York, NY 10177
dzinberg@ingramllp.com

Diversity

Harry G. Meyer

Hodgson Russ LLP

The Guaranty Building, 140 Pearl Street
Buffalo, NY 14202
hgmeyer96@gmail.com

Green Real Estate

Joel I. Binstok

York Consulting

570 Lexington Avenue, Suite 2900
New York, NY 10022
JBinstok@yorkleaseaudit.com

Nicholas M. Ward-Willis

Keane & Beane, PC

445 Hamilton Avenue, Suite 1500
White Plains, NY 10601
nward-willis@kblaw.com

Sujata Yalamanchili
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
syalaman@hodgsonruss.com

Land Use and Environmental Law
Alan J. Knauf

Knauf Shaw LLP

2 State Street, 1400 Crossroads Building
Rochester, NY 14614-1314
aknauf@nyenvlaw.com

Linda U. Margolin

Margolin Besunder, LLP

1050 Old Nichols Road, Suite 200
Islandia, NY 11749
Imargolin@margolinbesunder.com

Landlord and Tenant Proceedings
Paul N. Gruber

Borah, Goldstein, Altschuler, Nahins &
Goidel, P.C.

377 Broadway

New York, NY10013
pgruber@borahgoldstein.com

Peter A. Kolodny
Kolodny PC

15 Maiden Lane
Suite 2000

New York, NY10038
pk@kolodnylaw.com

Legislation

Richard A. Nardi
Loeb & Loeb LLP
345 Park Avenue
21st Floor

New York, NY10154
rnardi@loeb.com

Samuel O. Tilton

Woods Oviatt Gilman LLP

700 Crossroads Building, 2 State Street
Rochester, NY 14614-1308
stilton@woodsoviatt.com

Low Income and Affordable Housing
Richard C. Singer

Hirschen Singer & Epstein LLP

902 Broadway, 13th Floor

New York, NY 10010
rsinger@hseny.com

Membership

Jaime Lathrop

Law Offices of Jaime Lathrop, PC
641 President Street, Suite 202
Brooklyn, NY 11215-1186
jlathrop@lathroplawpc.com

Harry G. Meyer
Hodgson Russ LLP
The Guaranty Building
140 Pear] Street
Buffalo, NY 14202
hgmeyer96@gmail.com

Not-for-Profit Entities and Concerns
Susan E. Golden

Venable LLP

1270 Avenue of the Americas

New York, NY 10020-1700
SGolden@Venable.com

Anne Reynolds Copps
Copps DiPaola, PLLC

126 State Street, 6th Floor
Albany, NY 12207
arcopps@coppsdipaola.com

NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3

31



Professionalism

Patricia E. Watkins

Bartlett, Pontiff, Stewart & Rhodes PC
One Washington Street

P.O. Box 2168

Glens Falls, NY 12801-2168
pew@bpsrlaw.com

Nancy A. Connery

Schoeman, Updike & Kaufman
551 Fifth Avenue

New York, NY 10176
nconnery@schoeman.com

Public Interest

Maria Theresa DeGennaro
Empire Justice Center

Touro Law Center PAC

225 Eastview Drive

Central Islip, NY 11722
mdegennaro@empirejustice.org

Daniel Farwagi Webster
Center for Elder Law & Justice
438 Main Street

Suite 1200

Buffalo, NY 14202
dwebster@lsed.org

Publications

Marvin N. Bagwell

Old Republic National Title
Insurance Co.

400 Post Avenue

Suite 310

Westbury, NY 11590
MBagwelll@OldRepublicTitle.com

Vincent Di Lorenzo

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall

Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

William P. Johnson

Nesper, Ferber, DiGiacomo, Johnson
& Grimm, LLP

501 John James Audubon Pkwy
Suite 300

Ambherst, NY 14228
wjohnson@nfdlaw.com

Matthew J. Leeds

Ganfer & Shore LLP

360 Lexington Avenue
New York, NY 10017
mleeds@ganfershore.com

Real Estate Construction
Gavin M. Lankford

Harris Beach PLLC

99 Garnsey Rd

Pittsford, NY 14534-4532
glankford@harrisbeach.com

Real Estate Construction (continued)
Brian G. Lustbader

Schiff Hardin LLP

666 5th Avenue

Suite 1700

New York, NY 10103
BLustbader@schiffhardin.com

Real Estate Financing
Richard S. Fries

Sidley Austin LLP

787 Seventh Avenue
New York, NY 10019
richard.fries@sidley.com

Heather C.M. Rogers
Davidson Fink LLP

28 East Main Street

Suite 1700

Rochester, NY 14614
hrogers@davidsonfink.com

Real Estate Workouts and Bankruptcy
Garry M. Graber

Hodgson Russ LLP

The Guaranty Building

140 Pearl Street

Suite 100

Buffalo, NY 14202-4040
ggraber@hodgsonruss.com

Gino Tonetti

620 West 42nd Street

Apt. S4H

New York, NY 10036-2017
gino_tonetti@yahoo.com

Daniel N. Zinman

Kriss & Feuerstein, LLP
360 Lexington Avenue
Suite 1200

New York, NY 10017
danzinmanesq@gmail.com

Student Affairs Committee
Shelby D. Green

Pace University School Of Law
78 North Broadway

White Plains, NY 10603-3796
sgreen@law.pace.edu

Ariel Weinstock

Katsky Korins LLP

605 3rd Avenue

16th Floor

New York, NY 10158-0180
aweinstock@katskykorins.com

Title and Transfer
Gilbert M. Hoffman

Vanguard Research & Title Services, Inc.

499 South Warren Street, Suite 210
Syracuse, New York 13202
Gilbert.Hoffman@vgrti.com

Toni Ann Christine Barone

Law Firm of Barone & Barone,LLP
43 New Dorp Plaza

Staten Island, NY 10306
tabarone@verizon.net

Website and Electronic
Communications

Susan M. Scharbach
D’Agostino, Levine, Landesman
& Lederman, LLP

345 Seventh Avenue

23rd Floor

New York, NY 10001
sscharbach@dagll.com

Michael P. Stevens

4-74 48th Avenue

Apt. 5G

Long Island City, NY 11109
michaelpstevens@gmail.com

Task Force on Attorney Escrow

Gilbert M. Hoffman

Vanguard Research & Title Services, Inc.
499 South Warren Street, Suite 210
Syracuse, New York 13202
Gilbert.Hoffman@vgrti.com

Benjamin Weinstock

Ruskin Moscou Faltischek, P.C.
1425 RXR Plaza

East Tower

15th Floor

Uniondale, NY 11556-1425
bweinstock@rmfpc.com

Task Force on Bylaws

Karl B. Holtzschue

Law Office of Karl B. Holtzschue
122 East 82nd Street

New York, NY 10028
kbholt@gmail.com

Task Force on Draft Department
of Financial Services Title
Insurance Regulations

Gerard G. Antetomaso

Evans Fox LLP

100 Meridian Centre Blvd.

Suite 300

Rochester, NY 14618
jerry@evansfox.com

Thomas J. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street

Staten Island, NY 10304-0002
hallt@hallandhalllaw.com

Task Force on Zombie House
Joel H. Sachs

Keane & Beane PC

445 Hamilton Ave

White Plains, NY 10601
jsachs@kblaw.com

Leon T. Sawyko

Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
Isawyko@harrisbeach.com

32

NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3



Section District

Representatives

First District Eighth District

Joel I. Binstok David Christopher Mineo
The York Group LLC Chicago Title

5557 Fifth Avenue 55 Superior Boulevard
14th Floor Mississauga, ON L5T2X9
New York, NY 10017 Canada

JBinstok@yorkleaseaudit.com

Second District

Lawrence F. DiGiovanna
Abrams Fensterman

1 MetroTech Centre

Suite 1701

Brooklyn, NY 11201
LDiGiovanna@abramslaw.com

Third District

Alice M. Breding

Law Office of Alice M.
Breding, Esq., PLLC

1407 Route 9

Suite 10

Halfmoon, NY 12065-6588
alice@bredinglaw.com

Fourth District

Michelle H. Wildgrube

Cioffi Slezak Wildgrube, P.C.
2310 Nott Street East
Niskayuna, NY 12309
mwildgrube@cswlawfirm.com

Fifth District

Ann Marie McGrath

Law Office of Ann McGrath
8196 Oswego Rd.
Liverpool, NY 13090
annmcgrathesq@msn.com

Sixth District

John E. Jones

Hinman Howard &

Kattell, LLP

700 Security Mutual

80 Exchange Street
Binghamton, NY 13901-3400
jonesje@hhk.com

Seventh District

Kirsten Winninghoff Lamb
Webber Law, PLLC

3313 Chili Ave.

Suite. C

Rochester, NY 14624
Klamb@blaketwebber.com

dmineo@ctic.com

Ninth District

Lisa M. Stenson Desamours
1400 Half Moon Bay Drive
Croton On Hudson, NY 10520
Imstensonl@gmail.com

Tenth District

Daniel J. Baker, Esq.
Certilman Balin Adler &
Hyman, LLP

90 Merrick Avenue

9th Floor

East Meadow, NY 11554
dbaker@certilmanbalin.com

Sanford A. Pomerantz
Schroder & Strom LLP

7 Jodi Court

Glen Cove, NY 11542
sandyslaw@optonline.net

Eleventh District

Steven Wimpfheimer
166-25 Powells Cove Blvd.
Whitestone, NY 11357-1522
wimpfl@gmail.com

Twelfth District
Vacant

Thirteenth District

Toni Ann Christine Barone
Law Firm of Barone &
Barone, LLP

43 New Dorp Plaza

Staten Island, NY 10306
tabarone@verizon.net

NEW YORK STATE
BAR ASSOCIATION

CONNECT
WITH NYSBA

Visit us on the Web:
www.nysba.org

Follow us on Twitter:

www.twitter.com/nysba

Like us on Facebook:
www.facebook.com/
nysba

Join the NYSBA
LinkedIn group:
www.nysba.org/Linkedin

NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3

33



Section Officers

Chair

Patricia E. Watkins

Bartlett, Pontiff, Stewart & Rhodes PC
One Washington Street, P.O. Box 2168
Glens Falls, NY 12801
pew@bpsrlaw.com

First Vice-Chair

Thomas J. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street

Staten Island, NY 10304-0002
hallt@hallandhalllaw.com

Second Vice-Chair

Gerard G. Antetomaso

Evans Fox LLP

100 Meridian Centre Blvd., Suite 300
Rochester, NY 14618
jerry@evansfox.com

Secretary

Ira S. Goldenberg

Goldenberg & Selker, LLP

399 Knollwood Road, Suite 112

White Plains, NY 10603-1937
igoldenberg@goldenbergselkerlaw.com

Budget Officer

S.H. Spencer Compton

First American Title

666 Third Avenue, 5th Floor
New York, NY 10017
SHCompton@firstam.com

Calendar Officer

Gerald Goldstein

445 Broad Hollow Road, Suite 25
Melville, NY 11747
gerald.goldstein939@gmail.com

N.Y. Real Property Law Journal

Submission Guidelines

The Journal welcomes the submission of articles of timely interest to
members of the Section in addition to comments and suggestions
for future issues. Articles should be submitted to any one of the Co-
Editors whose names and addresses appear on this page.

For ease of publication, articles should be submitted via e-mail to
any one of the Co-Editors, or if e-mail is not available, on a CD, pref-
erably in Microsoft Word or WordPerfect (pdfs are NOT acceptable).
Accepted articles fall generally in the range of 7-18 typewritten,
double-spaced pages. Please use endnotes in lieu of footnotes. The
Co-Editors request that all submissions for consideration to be pub-
lished in this Journal use gender-neutral terms where appropriate or,
alternatively, the masculine and feminine forms may both be used.
Please contact the Co-Editors regarding further requirements for the
submission of articles.

Unless stated to the contrary, all published articles represent the
viewpoint of the author and should not be regarded as representing
the views of the Co-Editors, Board of Editors or the Section or sub-
stantive approval of the contents therein.

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabilities.
NYSBA is committed to complying with all applicable laws that pro-
hibit discrimination against individuals on the basis of disability in
the full and equal enjoyment of its goods, services, programs, activi-
ties, facilities, privileges, advantages, or accommodations. To request
auxiliary aids or services or if you have any questions regarding
accessibility, please contact the Bar Center at (518) 463-3200.

N.Y. Real Property Law Journal
Co-Editors

William P. Johnson

Nesper, Ferber, DiGiacomo, Johnson & Grimm, LLP
501 John James Audubon Pkwy, Suite 300
Amherst, NY 14228

wjohnson@nfdlaw.com

Marvin N. Bagwell

Old Republic National Title Insurance Co.
400 Post Avenue, Suite 310

Westbury, NY 11590
mbagwell1@oldrepublictitle.com

Prof. Vincent Di Lorenzo

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

Matthew J. Leeds

Ganfer & Shore LLP

360 Lexington Avenue
New York, NY 10017
mleeds@ganfershore.com

St. John's University School of Law Student Editorial Board

Editor-In-Chief
Nandini Chowdhury

Executive Managing Editor
Brian Driscoll

Associate Managing Editor
Yesenia Campiglia

Executive Articles and Notes Editors
Kyle Gens Anthony Ruzzi

Senior Staff Members
Nora Boujida

Richard Cordero
Christopher Hoffman
Dana Kurtti

James Clarke

Phillip George
Aaron Jacob

Maria Ortega-Lobos

Staff Members

Simcha Buff Christal Cammock
Shannon Cogan Sharlene Disla
John Gahan Jared Gordon
Kelly T. Hutchins Zoes Latos

Alexis Minichini Sara Moriarty

Jack Piontkowski
Diana Ricaurte

Yessica Pinales
Alexander Prinscott
Michael Sabony

Faculty Advisor
Vincent Di Lorenzo

This Journal is published for members of the Real Property
Law Section of the New York State Bar Association.

We reserve the right to reject any advertisement. The New
York State Bar Association is not responsible for typographical
or other errors in advertisements.

Copyright 2017 by the New York State Bar Association.
ISSN 1530-3918 (print) ISSN 1933-8465 (online)

Cite as: N.Y. Real Prop. L.J.

34 NYSBA N.Y. Real Property Law Journal | Fall 2017/Winter 2018 | Vol. 45 | No. 3



NEW YORK STATE BAR ASSOCIATION

From the NYSBA Book Store >

New York State Bar
Association’s Residential
Real Estate Forms—
Powered by HotDocs®

Discover how easy it is to electronically produce dozens of different
residential real estate forms—for both downstate and upstate trans-
actions—by using New York State Bar Association’s Residential Real
Estate Forms. Quickly prepare clean, crisp, ready-to-file deeds, contracts
of sale, clauses for numerous contingencies, various riders, escrow
documents and closing agreements for traditional house sales, as well
as for sales

of cooperative and condominium units.

Here are some of the ways New York State Bar Association’s Residential
Real Estate Forms—Powered by HotDocs® will help make you and your
staff more efficient:

e Increase Accuracy and Eliminate Repetitive Typing—Enter case-specific
information once and it is automatically inserted throughout the form
where that information is required.

e Smart Formatting—Calculations are performed automatically
and intelligently. All pronouns and verbs are grammatically correct,
paragraphs properly numbered.

e Save Information—after completing a form, save the data you enter
into an “answer file” and use it to automatically complete other forms.

e Easy-to-Use—Dates and other information can be viewed through
pop-up calendars and tables. A “Find” feature allows you to locate
any of the forms you need quickly and easily.

e Comprehensive—Includes brokerage contracts; checklists; contracts
of sale; contract addenda/riders; forms relating to contracts of sale;
notes and mortgages; forms relating to loans, notes and mortgages;
deeds; closing statements and forms; state and local tax forms.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB8870N

PRODUCT INFO AND PRICES
CD Prices*

PN: 6250
NYSBA Members $728
Non-Members $856

Multi-user pricing is available.
Please call for details.

*Prices subject to change without notice.

Prices do not include shipping or applicable
sales tax.

-
1iiki

NYSBA




«d. NEW YORK STATE BAR ASSOCIATION NON PROFIT ORG.

kA1) REAL PROPERTY LAW SECTION Us. POSTAGE

NYSBA One Elk Street, Albany, New York 12207-1002 ALBANY. N.Y.
PERMIT NO. 155

NEW YORK STATE BAR ASSOCIATION

NEW YORK CITY | ANNUAL 20"8

New York Hilton Midtown M EETlNG JANUARY 22 — 26

Wt

Get Social: #nysba18

)

Z
K
0]
o
e




