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Young Lawyer’s Section to offer a morning CLE in Sara-
toga followed by an afternoon outing at Saratoga Race 
Track. District Representatives from the greater New York 
City area are working together on a CLE to be offered in 
early 2018, so stay tuned for more details on that event.

But District Representative events have not been 
limited to CLE programs in recent months. A fi rst for our 
Section was the Ninth District’s participation in a Habitat 
for Humanity project. Lisa Stenson Desamours coordi-
nated this event, which took place in September. Nine 
volunteers spent a day ripping out walls and providing 
other manual labor on a house renovation project. 

John Jones has been spearheading the Local Practice 
Guide for Residential Real Estate Transactions, which 
is posted on our web site. To date it includes the local 
customs of approximately half the counties in New York 
State. This guide, which is available only to our Section’s 
members, offers a valuable resource when handling a 
residential closing in one of the counties outside their 
usual geographic area. If you practice in a county that has 
not yet shared its local customs, please reach out to John 
so that we can complete this information for all counties 
in the state. 

Finally, mark your calendars for RPLS events which 
will occur during the NYSBA Annual Meeting week. 
Our Section’s annual business meeting will be held on 
Thursday, January 25. At that meeting a resolution will 
be presented to amend our bylaws to add two out of state 
attorneys to our Executive Committee. As in past years, a 
CLE program will follow the business meeting. Tom Hall 
has arranged a program of timely topics and excellent 
speakers. We look forward to a meaningful meeting. This 
year the luncheon after the CLE program will be held at 
54 Below located at 254 West 54th Street. The full schedule 
is available on the Association’s website. I look forward to 
seeing many of you at these events. 

So, until January, I wish you all a wonderful holiday 
season and a happy, healthy and prosperous New Year.

Trish Watkins

Since the publication of 
the last issue of the Journal, we 
were saddened by the loss of 
Jon N. Santemma. Jon was a 
valued member of the RPLS 
Executive Committee for many 
years. He was renowned for his 
knowledge in the condemna-
tion and eminent domain fi eld. 
He will be missed as both a 
colleague and a friend.

As I write this message 
for the Fall issue of the Journal, our weather has already 
dipped into the teens and snow fl urries have greeted us 
on several occasions. As we move from Fall to Winter, the 
Section committees, task forces and district representa-
tives have been busy with a variety of activities. 

The RPLS Student Internship Program continues to 
grow. Many of the students participating in this program 
are matched with law fi rms to provide them with real 
property law experiences. Contact David Berkey, Shelby 
Green or Ariel Weinstock if your fi rm has a potential 
placement to provide a student with this invaluable “real 
life” experience. Opportunities are also available for stu-
dents to work on a project with a committee or task force 
of the Section.

RPLS committees also continue to be involved in 
planning and presenting CLE programs. Continuing edu-
cation programs that will be offered in the coming weeks 
include commercial leasing, advanced real estate topics 
and a real estate case law update. As in past years, the 
Section’s Condo and Coop Committee and Not-for-Profi t 
Entity Committee will each offer a CLE program during 
the Annual Meeting week in January. These programs 
have been standing room only in past years, and can be 
expected to be equally popular and informative again this 
year.

Not to be outdone by our committees, our district 
representatives also have been planning and offering CLE 
programs. The Third and Fourth Districts joined with the 

Message from the Chair

Save the Dates!

   Real Property Law Section Programs during the NYSBA Annual Meeting
   January 25 and 26, 2018 | Hilton Midtown | New York City

For registration and more information on the above events,
please visit www.nysba.org/Real
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minimal value in assessing the property’s income stream. 
However, a lease with a termination right narrowly tied 
to a particular event (such as the death of a key operator 
or the merger or acquisition of the business in a larger 
corporate transaction) will receive a higher valuation. 
Tenant’s counsel should identify specifi c events that 
would trigger its right to terminate and propose the ter-
mination right as a remedy for those circumstances only. 
This calculus is highly fact specifi c and should be care-
fully considered.

“A mall tenant pays rent based upon 
an agreed set of circumstances. If a key 
anchor tenant goes dark, there will be 
less foot traffic and the location will 
become less valuable.”

The tenant might also request a termination right if 
the landlord becomes insolvent. Although a subordina-
tion, non-disturbance and attornment agreement (SNDA) 
may give the tenant some comfort if the landlord is 
foreclosed upon, the SNDA will probably not require 
the bank to fulfi ll certain landlord obligations, including 
those relating to unpaid work allowances. The tenant 
may want the SNDA to provide it with a rent credit equal 
to any such unpaid allowance. A powerful tenant could 
require escrowed funds to cover same.

Gross Sales Thresholds
Under certain circumstances, a landlord might agree 

to a termination right where a specifi ed sales point is not 
achieved by a certain date. This makes sense both for a 
tenant concerned about the viability of a location and for 
a landlord who seeks to share in tenant’s sales through 
percentage rent. The landlord will require prior notice of 
a termination election and recoupment of costs such as 
improvement allowances and brokerage. No termination 
right would be available to a tenant who failed to operate 
at full capacity; otherwise an intentional slowing down or 
“going dark” could trigger a termination right. 

Co-Tenancy Requirements
A co-tenancy provision requires the landlord to have 

certain occupants open and operating at its mall as of 
the tenant’s lease commencement date and throughout 
the term. For example, a high-end fashion retailer may 
require that its lease not commence until specifi ed other 
high-end retailers are open and operating. Today it is cus-
tomary for a space lease in a new mall to require that the 

Every real estate industry headline today seems to 
trumpet the decline of retail leasing and the advent of 
ecommerce: the so-called “Amazon Effect.”1 One recent 
article recounts the impact of Amazon on traditional 
retailers such as Walmart and concludes that:

It is apparent the Amazon Effect has left Amer-
ica with far more storefronts than needed. 
Stand-alone stores are being shuttered, with no 
alternative use for most buildings. Malls and 
shopping centers go begging as traffi c drops, 
tenants leave, lease rates collapse and the 
facilities end up wholly or nearly empty. This 
means you don’t want to invest in retail real 
estate REITs. But it also means that neighbor-
hoods, and sometimes entire towns, will be 
impacted as these empty buildings reduce 
interest in housing and push down residential 
prices.2

Amazon has changed the way consumers shop. 
Shopping center owners have reacted by repositioning 
their properties in a variety of ways. Some traditional 
malls are being used as back offi ces.3 Other large mall op-
erators have upgraded their properties to create “experi-
ential retail” spaces with attractive entertainment options 
such as restaurants, meeting spaces, theatres and skating 
rinks.4 

Will e-commerce and changing consumer patterns re-
sult in a permanent negative impact on the retail market? 
Can failing retail centers be rehabilitated or are there too 
many brick and mortar stores chasing too few live retail 
customers? Whatever the answers to these questions may 
be, economic downturns in the past have taught us that a 
well-represented tenant will have a lease exit strategy. Al-
though most leases contain assignment and sublet provi-
sions, if they are not carefully crafted they may not result 
in a satisfactory lease exit strategy. Provisions such as 
terminations rights, gross sale thresholds and co-tenancy 
requirements should be considered and negotiated before 
the lease is executed.

Keep in mind that time-honored leverage factors 
(business track record, size of premises, balance sheet/
desirability of tenant, desirability of premises, etc.) will 
always control all negotiations.  

Termination Rights
Unless the tenant is a government agency, the land-

lord is unlikely to agree to a blanket termination right. 
After all, any bank evaluating making a loan to that land-
lord will assume the lease will be terminated and give it 

Navigating the Amazon: The Impact of E-Commerce on 
Retail Lease Strategies
By S.H. Spencer Compton and Diane Schottenstein
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signage and alterations can also create hurdles to sublet-
ting or assigning. 

In any event, the tenant will want the broadest assign-
ment and subletting rights as possible. If the lease impos-
es no restriction at all, then the tenant has an unlimited 
right to assign or sublet because the law generally does 
not favor restrictions on the alienability of real prop-
erty. However, in New York, if the lease just requires the 
landlord’s consent, the courts have ruled that the land-
lord may refuse consent arbitrarily and for any reason or 
no reason at all and it may even extract a payment as a 
condition for the consent.5 There is no inferred landlord 
obligation to act reasonably unless the lease specifi cally so 
requires.6

”It is typical for a retail lease to specify a 
limited use for the property. However, if a 
tenant can only sublet to a store with the 
same use and all stores with that use are 
under economic pressure, tenant could be 
effectively left with no exit.”

The tenant will want the landlord to agree not to 
unreasonably withhold, delay or condition consent to an 
assignment or sublet. As expected, there are hundreds of 
cases interpreting what constitutes reasonable behavior in 
different circumstances, so a trier of fact is the ultimate ar-
biter of what is reasonable. In American Book Co. v. Yeshiva 
University Development Foundation, the court set out four 
factors that are reasonable for a landlord to consider in 
determining whether to agree to an assignment or sublet: 
1) fi nancial qualifi cation of the proposed subtenant; 2) 
the identity or business character of the subtenant—i.e. 
its suitability for the particular premises; 3) the proposed 
use; and 4) the nature of the occupancy.7 We shall consider 
each factor below. 

Financial qualifi cation is the most objective criteria. 
A landlord is entitled to satisfy itself that the proposed 
subtenant has the economic ability to fulfi ll its obliga-
tions to pay rent and to perform the lease obligations. 
This can require an evaluation of net worth and liquidity. 
To review the subtenant’s identity/business character, 
considering whether the proposed subtenant has relevant 
business experience or is a current tenant of the landlord 
has been found to be reasonable. For use: Is the proposed 
use prohibited by the other tenant’s exclusive rights? Will 
such use overburden the premises or parking? 

What factors might a court deem unreasonable? 
Unreasonable grounds for denying consent include 
considerations of mere taste and personal idiosyncra-
sies of the landlord. In American Book Company v. Yeshiva 
University Development Foundation, Inc., the Court found 
that the landlord could not withhold consent based on a 

anchor stores and a negotiated percentage of retail stores 
be open and operating as of the commencement date. 
Sometimes a lease will commence but only percentage 
rent will be payable with base rent not being due until the 
co-tenancy threshold has been met. The agreed rationale 
is that, suffi cient foot traffi c (e.g. customers) at a mall is 
necessary to justify rent payments for a tenant.

”To avoid the uncertainty as to what is 
a reasonable withholding of consent, 
some leases specify permissible factors 
that a landlord may consider in deciding 
whether to refuse consent to an 
assignment or sublet.”

Similarly, a co-tenancy requirement can apply 
throughout the life of a lease. A mall tenant pays rent 
based upon an agreed set of circumstances. If a key 
anchor tenant goes dark, there will be less foot traffi c and 
the location will become less valuable. To protect itself, 
the landlord will often negotiate for time and fl exibility 
in order to get a replacement anchor tenant (or percent-
age of other tenants, as the case may be) before a ter-
mination right is triggered. Since department stores are 
on the decline, a landlord may negotiate that an anchor 
department store can be replaced by two or more smaller 
stores or by other draws to the mall such as a destination 
restaurant. The retail tenant, when negotiating the lease 
provision relating to a hypothetical anchor replacement, 
must determine if the new tenant will generate the right 
kind of foot traffi c for its business. The landlord, too, 
needs to be careful in the drafting or it may be left with 
no viable replacement. For example, if the lease provides 
that a departing Barnes & Noble must be replaced with a 
Borders Books or an equivalent national bookseller, such 
a retailer will be diffi cult to fi nd. Likewise, a replacement 
tenant provision that is too narrowly drawn can backfi re 
on landlord: where a provision requires a national food 
retailer, a strong regional food store such as B.J.’s Ware-
house will not qualify as a replacement. To ease the land-
lord’s anchor replacement process, a reduced rent period 
can be a tenant’s remedy before its actual termination 
right is triggered. Some landlords will require tenants to 
demonstrate economic harm before a co-tenancy termina-
tion right can be exercised.

Subletting and Assignment
Assignment and subletting rights can be reliable exit 

mechanisms, but the devil is in the details. In an eco-
nomic downturn, it is likely that the tenant is competing 
to sublet with several other tenants and may not be able 
to obtain a suitable sublessee to pay all the rent. Gener-
ally, the landlord will not release the tenant from its lease 
obligations. Besides the actual assignment and subletting 
provisions, the provisions relating to use, trade names 
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philosophical and ideological objection to the proposed 
tenant’s business.8 

To avoid the uncertainty as to what is a reasonable 
withholding of consent, some leases specify permissible 
factors that a landlord may consider in deciding whether 
to refuse consent to an assignment or sublet. These lists 
can be long and detailed. For example, the landlord may 
require a particular net worth threshold, restrict assign-
ments to government offi ces such as the Department of 
Motor Vehicles, or reject any proposed subtenant that 
had previously negotiated for space directly with land-
lord in the last six months.

Additionally, the landlord usually requires the ten-
ant to reimburse its expenses in connection to an assign-
ment or sublet, and pay any sublease profi t to landlord. 
In any such provision, tenant should be sure that profi t 
is defi ned as net profi t so that brokerage, alterations, 
marketing, legal, free rent and other expenses incurred in 
connection with the sublet are offset against the income. 
Further, tenant’s profi t participation payments to the 
landlord should be due only to the extent tenant actually 
receives them. If there are installment payments, and the 
subtenant or assignee defaults, tenant should be able to 
stop paying and perhaps be entitled to claw back any 
payments already made.

”If tenant is not strapped for cash, but 
is unhappy with a particular location, it 
could offer to buy out its lease.”

 Process and timing of a consent request can be 
critical. Often, the lease will require a fully executed as-
signment or sublease to be submitted to the landlord for 
review. Try to have the lease provide that a signed term 
sheet will suffi ces to initiate the consent review period 
instead of waiting for a fi nal fully executed sublease 
that ultimately may not be approved. Similarly, notwith-
standing landlord push-back, try to have the lease pro-
vide a time certain by which the landlord must respond 
to an assignment or sublet consent request. Failure to so 
timely respond will be deemed consent granted. Remem-
ber, delay can foil a deal. 

Even if there is a broad assignment or subletting 
right, a retail tenant can be thwarted by a narrowly 
drawn use clause that can block an otherwise satisfactory 
exit transaction. It is typical for a retail lease to specify 
a limited use for the property. However, if a tenant can 
only sublet to a store with the same use and all stores 
with that use are under economic pressure, a tenant 
could be effectively left with no exit. The tenant should 
try to negotiate a broader use provision in the event of 
an assignment or sublet even though the landlord may 
resist, claiming it knows best concerning what retailers 
should be in its mall.

A lease provision requiring tenant to operate its busi-
ness under a specifi ed trade name only can also hinder 
assignment or subletting. Such a requirement may block a 
satisfactory exit plan unless the tenant sells its business to 
an entity that will continue to operate it under the same 
trade name. 

Keep in mind that landlords typically reserve certain 
rights relating to exterior and interior signage and altera-
tions. Similarly, some leases provide that renewal rights 
and an expansion option do not accrue to a sublessee or 
assignee. Such restrictions might make tenant’s space less 
palatable to a replacement tenant.

Other Solutions
If tenant is not strapped for cash, but is unhappy with 

a particular location, it could offer to buy out its lease. 
The buyout price would be determined by negotiation 
and would turn on several factors including landlord’s 
ability to fi nd another tenant, the remaining term of the 
lease, and landlord’s unamortized construction and bro-
kerage costs. 

Sometimes a struggling tenant will ask for a tempo-
rary rent reduction or decrease in percentage rent. The 
landlord might consider such a request given the totality 
of the circumstances, but might couple it with a termi-
nation option if the landlord fi nds another tenant. The 
landlord would likely not allow tenant to sublet at the 
reduced rent without the profi t going to the landlord, 
notwithstanding such any rent concession.

The tenant should review the lease and current 
circumstances for a landlord default that could allow the 
tenant to terminate the lease. For example, if the landlord 
is not providing all services required under the lease this 
might give rise to a tenant termination right. Note that it 
is just as likely that an attempt to terminate the lease for 
a landlord default will end up in litigation absent a clear 
right or egregious lease violation.

”Pre-negotiated, creative and even-
handed lease termination provisions 
can save both sides a lot of pain and 
expense.”

The Lender’s Role
A behind-the-scenes party in a lease exit negotiation 

can be the landlord’s lender. Applicable loan documents 
may require that certain debt service covenants be met. 
Similarly, there may be certain reserve requirements in 
connection with brokerage commissions and tenant im-
provements that can hinder the landlord’s fl exibility. Like-
wise, a lender may have approval rights over any lease 
modifi cation. The tenant should evaluate the lender’s role 
before embarking on any lease exit strategies.
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Conclusion
Although the Amazon effect has changed the course of 

retail leasing, other events over the years have disrupted 
retail markets: economic downturns, fads and even inven-
tory shortages. Both retail tenants and landlords need to 
be optimistic and nimble to succeed in their businesses. In 
the past, many lease terminations occurred because shop-
pers did not want to buy what the retail tenant was selling. 
Today, many lease terminations occur because shoppers 
do not need to leave their homes to buy almost anything. 
Given the magnitude of both a landlord’s and a tenant’s in-
vestment in a retail store at a time of such uncertainty, both 
sides should be creative and accommodating when faced 
with failing results. Pre-negotiated, creative and even-
handed lease termination provisions can save both sides a 
lot of pain and expense.
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Theories of Shelter Exemption
For private landlords, this presents three conceivable 

categories for deregulation of these apartments, each with 
its own problems.7

Fully stated, the categories are as follows:

(f) housing accommodations owned, operated 
or leased or rented pursuant to governmental 
funding by a hospital, convent, monastery, 
asylum, public institution or college or school 
dormitory or any institution operated exclu-
sively for charitable or educational purposes 
on a nonprofi t basis and occupied by a tenant 
whose initial occupancy is contingent upon 
an affi liation with such institution; however a 
housing accommodation occupied by a nonaf-
fi liated tenant shall be subject to the RSL and 
this Code;8

(j) housing accommodations in buildings oper-
ated exclusively for charitable purposes on a 
nonprofi t basis;9

(k) housing accommodations which are not 
occupied by the tenant not including subten-
ants or occupants as his or her primary resi-
dence as determined by a court of competent 
jurisdiction;10

Affi liation Exemption
The fi rst of these, § 2520.11(f), is the so-called “affi li-

ation exemption,” most fl eshed out in cases involving 
Columbia University and New York University. This 
grants an exemption to apartments that are owned by 
certain kinds of educational institutions and charities for 
apartments rented to these organizations’ affi liates. That 
case law does little to refl ect what “affi liation” is, but 
typically it means either as a member of the staff of the 
institution or as an enrolled consumer of the institution’s 
services—thus, in the scenarios described, typically fac-
ulty and students.11 Clearly, in these shelter situations, the 
sheltering organization may enter into an agreement with 
the sheltered person setting forth the parameters of the re-
lationship. However, the Pineapple case points out that the 
exemption can only be claimed by the institution, not by 
the private landlord overleasing to the institution. In this 
regard, Pineapple says, “The exemption was not intended 
to allow a for-profi t landlord to evict an educational or 
charitable institution.”12 There is a problem with this kind 
of analysis. RSC § 2520.11 in its preamble says, “This Code 
shall apply to all or any class or classes of housing accom-
modations made subject to regulation pursuant to the 
RSL or any other provision of law, except the following 

As the City of New York seeks to phase out its no-
torious use of rent stabilized apartments as shelters for 
homeless people,1 the organizations that administer this 
program struggle for funding, and the courts struggle 
to fi nd the correct theoretical framework to determine if 
the units are still rent stabilized and, once the homeless 
persons are gone and replaced with conventional tenants, 
what legal category into which to place the new occu-
pants. The race is on. With homeless populations continu-
ing to swell2 and charitable organizations looking to place 
these people under some kind of roof, a thorough under-
standing of the applicable principles of rent stabilization 
is becoming increasingly essential. The recent decision 
of the Appellate Term, First Department in 2363 ACP 
Pineapple, LLC v Iris House, Inc.3 highlights practitioners’ 
misunderstanding of the theoretical issues.

”Clearly, in these shelter situations, the 
sheltering organization may enter into 
an agreement with the sheltered person 
setting forth the parameters of the 
relationship.”

Pineapple
In Pineapple, in under 1000 words, the Appellate 

Term for the First Department ruled in a case where at 
the behest of the City, a private landlord rented premises 
to a City funded program for the temporary housing of 
homeless persons. Assured that such units were exempt 
from rent regulation, at the conclusion of the lease, the 
landlord sought to evict the occupants, using one of the 
charitable use exceptions to rent stabilization. The court 
refused to allow it.

Basic Principles
The basic principle of rent stabilization in New York 

City,4 is, with certain exceptions, that it applies to all 
apartments “except (certain classes of) housing accom-
modations for so long as they maintain  the status” that 
gives them the exemption.5 These categories of exemp-
tion are (a) rent control, (b) government ownership, (c) 
Mitchell Lama and similar programs, (d) small buildings, 
(e&o) substantially rehabilitated buildings, (f) apartments 
held by affi liates of charities, (g) certain hotels, (h) motels 
and trailers, (i) boarding houses, (j) charitable accom-
modations, (k) nonprimary residences, (l) cooperatives 
and condominiums, (m) employee occupied apartments, 
(n) nonresidential apartments, (p) expired 421-a in small 
buildings, (q) exempt lofts, (r&s) luxury decontrolled 
units, (t) units specifi cally deregulated by other laws. 6

Sheltering the Homeless in Rent Stabilized Units
By Adam Leitman Bailey and Dov Treiman
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Primary Residence Exemption
The third exemption, § 2520.11(k), is the “primary 

residence” exemption. This has always been a widely 
misunderstood exemption and the mischief lies in the 
qualifying phrase, “as determined by a court of compe-
tent jurisdiction.”18 In standard landlord-tenant litigation 
practice, in bringing a summary proceeding to evict a 
tenant for failing to maintain the apartment as a primary 
residence, the petition usually sets forth that the premises 
are subject to rent stabilization.

The theory behind this is that at this moment, the 
premises have not already been adjudicated a nonprimary 
residence and therefore the “as determined by a court of 
competent jurisdiction” criterion has not yet been met.19 
So, in order to invoke this exemption during a subsisting 
tenancy, it virtually has to be in the context of a com-
pleted declaratory judgment action in supreme court. 
Of course, such a proceeding is bound to be lengthy and 
expensive. With 615 Co. v. Mikeska,20 the Court of Appeals 
ruled that the supreme court action has to be commenced 
during the so-called “Golub period,” between 90 and 150 
days prior to the expiration of an extant lease, at least if 
the proceeding contains more than a mere declaration 
and also contains a cause of action for eviction.21 

However, Mikeska does not address the idea that 
the landlord could obtain a naked declaration and then 
bring a summary proceeding in due course afterwards 
with the actual question of primary residence one already 
established under principles of collateral estoppel. While 
somewhat cumbersome, these cases may be the very 
ones that call for that kind of procedure. After all, this is 
not a disputed question as to whether the human tenant 
is actually spending the correct amount of time in the 
subject premises. Rather, this is the straightforward ques-
tion whether the wording of a corporate lease calls for a 
particular human being to dwell in the premises as that 
particular human’s primary residence. That is a pure le-
gal matter of reading the lease, one perfect, therefore, for 
summary judgment and one which, one notes, the shelter 
provider cannot, in good faith, oppose.

During the Relationship 
To this point, this article has implicitly focused on 

ending the relationship. However, nonpayment pro-
ceedings22 during the relationship share with holdover 
proceedings23 certain procedural diffi culties. Under the 
common law of RPAPL § 741(4), a landlord is required to 
plead the regulatory status of residential premises that 
are the subject of a summary proceeding in the New York 
City Civil Court.24 Thus, for these sheltering apartments, 
the landlord faces an impossible choice between getting 
the petition dismissed for claiming the premises are not 
regulated in a claim that the court does not sustain for the 
reasons we stated above or claiming that the premises are 
regulated, requiring the landlord to offer a renewal lease 
when the lease is set to expire.25 Thus, unless the landlord 

housing accommodations for so long as they maintain the 
status indicated below:”13

Note that the applicability of Rent Stabilization is to 
“housing accommodations.” It is not applicable or non-
applicable to natural or artifi cial persons. That is to say 
that rent stabilization is in rem (meanings acting on the 
premises rather than on any particular person) and not in 
personam (meaning acting on a particular person). Note 
that even in purely personal considerations like primary 
residence, the effect of the nonprimary residence is not to 
make the tenant unstabilized, but to make the apartment 
such. So, if the exemption is in rem, as the plain word-
ing of the regulation indicates, then it matters not who is 
invoking the exemption. Thus, it appears that Pineapple’s 
analysis is fl awed. However, we note as a matter of proof, 
that the landlord would not normally be in possession of 
the agreement between the shelter provider and the shel-
tered and getting it may be diffi cult in light of the highly 
restricted discovery rules in summary proceedings. Even 
if the landlord prosecutes this as a relatively expensive 
plenary proceeding in state supreme court, easier discov-
ery rules do not guaranty that the landlord will be able 
to obtain possession of a lease with an affi liation clause. 
The landlord has no control over what the lease does and 
does not say; only the sheltering organization does.

”While somewhat cumbersome, these 
cases may be the very ones that call for 
that kind of procedure. After all, this is 
not a disputed question as to whether 
the human tenant is actually spending 
the correct amount of time in the subject 
premises.”

Charitable Use Exemption
The second exemption, § 2520.11(j), is the “charitable 

use” exemption. However, where only a portion of a 
building is being used for this purpose, according to the 
terms of the exemption, requiring that the building itself 
be “operated exclusively for charitable purposes,” it is 
inapplicable.14 This is particularly signifi cant in the cur-
rent political atmosphere where the use of these buildings 
some for shelter and some for conventional tenants has 
become a matter of particular controversy.15 Landlords 
are faulted for mixing the use, but only the pure use 
of the building for sheltering allows for a landlord to 
invoke this exemption. However, it should be noted that 
if the landlord net leases the building to the sheltering 
organization, HPD, under certain circumstances, insists 
that the apartments be registered with the DHCR as rent 
stabilized, even though this provision of the Code explic-
itly says that these apartments are at least temporarily 
exempt.16 However, the law is clear that if an apartment 
is exempt, it is exempt, even if registered as stabilized.17
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is willing to accept a legal determination that the prem-
ises are subject to rent stabilization, the landlord risks 
having no coercive method by which to collect the rent, 
except through the expensive and slow plenary ejectment 
action.

The Word on the Street 
The word on the street is that Pineapple has ruled that 

all apartments that are rented as homeless shelter space 
are now under rent stabilization. That vastly overstates 
the case but there is a case pending in Brooklyn to declare 
exactly that.26 Clearly, if an entire building is being used 
as such a shelter, the landlord has a safe path to regarding 
the building as temporarily exempt from rent stabiliza-
tion. The other theories are less certain. However, under 
rent stabilization, lease renewal is mandatory. So, land-
lords who listen to this word on the street and are scared 
into refusing to renew leases for such purposes may fi nd 
that Pineapple becomes an aggressive tool by which to 
require that the landlord stay in such an uneasy business 
association. Worse than that for landlord interests, a fi nd-
ing of rent stabilization in such units would lay limits on 
the amounts of rent that could be charged and how much 
it could be increased on renewal. Thus, any landlord who 
is renting out such an apartment is strongly incentivized 
to fi ght any theory under which the apartment could be 
considered subject to rent stabilization. The very least 
effect that Pineapple has had on the real estate industry 
is to make increasing numbers of legitimate landlords 
absolutely unwilling to rent to these homeless programs, 
providing temporary shelter for 11,000 people.27 

Conclusion
The Pineapple decision has created great panic 

amongst a large swath of landlord interests. There are 
errors of analysis in that decision that should incentiv-
ize those landlords to pursue these theoretical issues in 
other appellate courts. However, Pineapple does not for all 
landlords renting to homeless shelters create an unt enable 
situation. To that extent landlords’ panic is overstated, but 
the situation is such that landlords now cooperate with 
the City and with charitable agencies at their peril.
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Mark Kaplow have best described the state of affairs as 
one where up to the late 1970s, “[t]he residential mort-
gage lending market thus resembled the situation at the 
Bailey Building and Loan in Frank Capra’s classic, It’s a 
Wonderful Life. Local depositors provided the money that 
local lenders used to make mortgage loans to local home-
buyers. The localized nature of the real estate fi nancing 
patterns tended to insulate real-estate law, and thus real 
estate lawyers, from many of the pressures of changing 
standards in the areas of the law.”1 Malloy and Kaplow 
write, “[a]s a consequence of fl aws in our system of land 
title, there is always a risk that what appears to a valid 
title is, in fact, not.”2 They write further that, “[t]he three 
methods of title assurance that cover [the risk] are the title 
abstract, the lawyer’s title opinion and title insurance.”3 
Whereas title insurance and hence, title companies, be-
came the “go to” in downstate New York, in upstate New 
York, perhaps because of the greater preponderance of a 
more localized residential real estate marketplace4, title 
abstracts and attorney opinions continue to exist even to 
this day.5

Malloy and Kaplow point out that the development 
of the secondary mortgage market spelled the death 
knell of local mortgage fi nancing.6 It took a little longer 
in upstate New York, but the secondary market took hold 
there as well.  To sell their residential mortgages on the 
secondary market, upstate lenders had to provide a loan, 
mortgagee or lender’s policy with the mortgage.  Title 
companies came into existence in upstate New York, but 
only to issue loan policies. Attorneys started to issue loan 
policies as well. As a result, in upstate New York, for 
quite some time, the situation was one where attorneys 
provided abstracts or title opinions to their residential 
homebuyer clients but title policies to the lenders.7 The 
times do change. Perhaps because of the infl uence of 
Malloy and Kaplow’s article that suggested it would be 
malpractice for attorneys not to provide their clients with 
a fee or owner’s policy, upstate attorneys now issue title 
policies to their residential home-buying clients.8 As to 
the title insurance business, the road between upstate and 
downstate New York is one barely travelled. 

Ethical Questions Come to the Fore
Downstate, title companies, usually owned by non-

attorneys, provided title policies to attorneys. In upstate, 
attorneys provided title policies to their clients. Forward 
thinkers on both sides of the aisle began to sense concerns 
with their business models. The customers of non-
attorney title agencies were attorneys. Therefore, for the 

With all due respect to our friends from the Com-
monwealths of Massachusetts, Pennsylvania and Virgin-
ia, many of the highways, byways and roads to American 
independence ran through the State of New York. By the 
end of junior high, every New York student by rote can 
recite the names of winners and losers in the battles for 
independence fought in what would become the Empire 
State. At Fort Ticonderoga, Vermont’s Green Mountain 
boys, under the command of Ethan Allen (the fi ghter and 
not the furniture chain) and New Yorkers commanded by 
Benedict Arnold (the later turncoat) defeated the British. 
At Saratoga, the British fi rst won, but eighteen days later, 
they were defeated at Bemis Heights. General Washing-
ton met defeat at the hands of the British at the Battle of 
Long Island a/k/a Brooklyn or Brooklyn Heights ac-
cording to one’s provenance.  From upstate to downstate, 
during the War for Independence, troops from both sides 
travelled the roads of New York.  

Two centuries after Lord Cornwallis met defeat 
on a Virginia peninsula at the hands of the same Gen-
eral Washington who lost Brooklyn, New York’s roads, 
especially those that ran from upstate though Albany 
downstate to the New York City metropolitan region bore 
witness to a new skirmish. Although not as bloody as the 
Revolutionary War, the combatants on both sides of the 
issue were as equally passionate regarding the rightness 
of their position, as were their revolutionary predeces-
sors. This time, the combatants were real property practi-
tioners, among the most considerate, well-mannered, and 
thoughtful members of the general bar. The battle, and 
we can rightfully call it that, lasted far longer than the 
Revolutionary War. Indeed, for many members of the real 
property bar, their way of life and their livelihoods were 
at stake. Just as a question regarding taxation and repre-
sentation ignited the Revolutionary War, a single question 
led to a call to bear arms: may a lawyer put his or her 
client’s title work through a title company owned by the 
lawyer? Upon the answer to this question, kingdoms and 
riches would be lost or perhaps, gained. 

The Creation of an Upstate-Downstate Divide
From its inception in the late 19th and early 20th 

centuries, the business of title insurance has been local in 
nature. This was the case because the buying and sell-
ing of real property was local and importantly, lawyers 
handled the transactions. The primarily rural nature of 
the landscape did not demand much more than the local 
or county focus on conveyancing. Lending to prospective 
homebuyers was local as well. Robin Paul Malloy and 

May an Attorney Refer the Attorney’s Real Estate
Clients to a Title Agency Owned by the Attorney?
The Battle for New York
By Marvin N. Bagwell
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SECOND: …full disclosure to the client is 
required...

THIRD: … informed consent of the client is 
clearly required…

FOURTH: Even with informed consent after 
full disclosure, a lawyer may not represent 
multiple clients unless it is obvious that he can 
adequately serve the interest of each...

FIFTH: …it is unlawful and therefore, unethi-
cal for the lawyer to receive any compensa-
tion from the title insurer except for services 
rendered…12

Subject to the qualifi cations set forth above, the Com-
mittee affi rmatively agreed that an attorney may repre-
sent a seller, buyer or mortgagee in a real estate transac-
tion and may also serve as agent of the title company that 
issues a policy in connection with the transaction.13

You might think that the Ethics Committee was fi n-
ished with the subject. You would be wrong. Opinion 576 
was not the fi nal word or even close to it. One of its most 
important and cited Opinions was yet to come. 

In Opinion 595 the Committee considered two 
questions with the second being more relevant to this 
discussion: “May the law fi rm refer clients to the newly 
formed [title] company for title insurance work and the 
like after full disclosure to and consent of such client is 
obtained?”14 In this Opinion, the Committee drew a dis-
tinction between the work performed by a lawyer-owned 
abstract company that merely involves title searching and 
a lawyer-owned title company that performs services in 
addition to the searching title such as title report showing 
exceptions to title and resulting in the issuance of a title 
policy.15 In the former case, the Committee stuck to its 
prior requirements of disclosure, informed consent and a 
credit of overlapping title and legal fees to the client. 16

However, in the instance where the lawyer owned 
title company clears exceptions to title and issues a title 
policy, the Committee found that an inherent confl ict of 
interest exists.17 At the risks of boring the reader, the most 
important parts of the Committee’s decision are quoted 
below:

If the abstract company discovers defects in 
title, it and the purchaser or lender client have 
manifestly differing interests in the negotiating 
process toward which a closing of, or deci-
sion not to close, the transaction is made by 
the parties. Indeed, if the transaction is closed 
in such a case, a serious defect in the title is 
discovered, the law fi rm’s clients may wish to 
learn whether the abstract company in which 
its lawyers are principals were negligent in the 
performance of the title search, contrary to the 

attorneys who formed a title agency, this meant a loss of 
business. 

For the attorneys who owned title agencies, a sec-
ond question began to percolate in their minds. With the 
development of various canons of ethics, was it right or 
proper for attorneys to put their client’s title business 
through the title agency that they owned? Was it ethical? 
Did the referrals create a confl ict of interest? Both non-
attorney owned title agencies and attorney-owned title 
agencies had an interest, admittedly different ones, in 
fi nding the answer to the question, “May an attorney put 
his client’s title business through the title agency owned 
by the attorney?” And in New York, so quite innocently, 
began anonymous inquiries to the New York State Bar 
Committee on Professional Ethics. It must be noted that 
the Opinions of the State Bar’s Ethics Committee are ad-
visory in nature and do not have the force of law behind 
them. But within legal circles, the Opinions carry great 
weight.9 Over time, quite a bit of time as it turns out, as 
the writers of the Opinions became more certain of their 
thinking regarding the ethical quandary, attorneys who 
referred their clients to title companies owned by the at-
torneys began to take notice. Neither the members of the 
Bar Committee nor the attorneys who were its audience 
could have suspected that the tea-laden ships were on 
their way from the British Isles to Boston Harbor.

In the initial Opinion where the question was fi rst 
posed, the Committee responded that an, “[a[n attorney 
may act as … agent for a title company in a real estate 
transaction where he represents a party, provided it is 
clear that there is no confl ict of interest between the cli-
ent and the title company, that both parties consent after 
the attorney makes full disclosure to both, and the client 
either given credit for the amount of any fees paid to the 
attorney by the company, or the client expressly consents 
to the retention of such fee.”10 

This Opinion has to be admired for its brevity. The 
Committee’s opinion consisted of a single page. The 
foregoing was the full analysis given by the Committee to 
the question. Note that in 1974 only men were thought of 
as being attorneys. 

A decade later, the question to the Committee became 
more exact: “May an attorney who represents a seller, 
buyer, or mortgagee in a real estate transaction also serve 
as agent for the title insurance company that issues the 
policy in connection with the transaction? If so, may the 
attorney receive or retain as compensation from the title 
insurance company a portion of the premium paid for the 
policy?”11 This time the Committee offered a fi ve-page 
opinion in which it concluded that:

FIRST: …every lawyer has an underlying duty 
not to allow his interest in receiving a fee to 
override the basic interest of a client in not 
incurring unnecessary fees and expenses…
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prior Opinions regarding lawyer-owned title companies 
still applied. The Committee replied in the affi rmative.24 

In Ethics Opinion 753, the Committee re-affi rmed its 
prior Opinions writing that:

A lawyer owning mortgage brokerage and 
title abstract businesses may not, even with 
informed consent, represent buyer or seller 
and act as mortgage broker in the same 
transaction or act as the title abstract company 
with respect to non-ministerial tasks but may, 
where the client consents after full disclosure, 
act as an abstract company with respect to 
purely ministerial work. The lawyer may, 
with informed consent, represent the lender 
in the same transaction in which the lawyer’s 
company acts as mortgage broker, but may not 
represent the lender in transactions in which 
the lawyer’s title company acts in other than a 
ministerial capacity.25

As of 2002 and for approximately a decade later, the 
ethical rules in New York as decided by the Commit-
tee on Professional Ethics were that a lawyer could not 
refer their clients to a title company owned by the lawyer 
except for the ministerial work of abstracting titles.26  
However, the Ethics Opinions are advisory only. It is 
impossible to know defi nitively how they are followed in 
the real world, especially a decade or more after their is-
suance. The battle for hearts and minds was not over but 
moved to another venue, the pages of N.Y. Real Property 
Law Journal. The ships were just outside of Boston Harbor. 

War by Any Other Name
In regard to the regulation of title insurance agents, 

New York was an outlier, in that the state had no regula-
tions. New York, through its Department of Insurance, 
regulated only title underwriters and not title agents.27 
Title agents began to see this as a clear disadvantage. 
National title agents were beginning to enter the state 
and were siphoning off business especially re-fi nances, 
from local agents. New York agents who were attempt-
ing to develop national operations were stymied by state 
reciprocity rules. New York agents could not “waive 
into” other states because agents from other states could 
not “waive into” New York. Basically. because since New 
York did not issue title agent licenses, there was no basis 
to claim reciprocity. 

In effect, New York agents could not enter into busi-
ness in other states based upon license reciprocity but 
agents from other states agents could enter into New 
York without any regulatory control because New York 
did not have licensing. Further, agents came to believe 
that kickbacks between title agents and their custom-
ers were becoming epidemic in New York because the 
Insurance Department did not have the resources to 
enforce New York’s anti-kickback statute, Insurance Law 

lawyer-owned abstract company’s interests in 
such an event.18

The type and kind of confl ict posed here is 
so signifi cant that the provision of consent is 
inadequate to protect the client interests which 
converge with the law fi rm’s business as an 
abstract company.19

We are convinced that the dynamics of the real 
estate transaction in which the abstract com-
pany proposed here is a protagonist provides 
for too great a danger, indeed than a ‘reason-
able probability’ that the representation of the 
client will be affected adversely.20 

In other words, the Committee had decided that it 
was unethical for lawyers to refer their fi rm’s real estate 
clients to the title agency owned by the lawyers. 

To say that the lawyers who owned title agencies 
were upset is an understatement. “Aghast” and “going 
ballistic” were better descriptions of the generated emo-
tions. You would have thought that the discussion was 
now concluded.  Again, this being New York, you would 
be wrong. The tea ships were now halfway across the 
Atlantic. 

The Real Property Law Section of the New York State 
Bar Association asked the Ethics Committee to recon-
sider Opinion 595. The Ethics Committee held a full day 
hearing in which many of the thinkers and luminaries 
of the title industry testifi ed. The advice to fi rst year law 
students, “in court, never ask a question to which you do 
not know the answer,” comes to mind. Not only did the 
Ethics Committee re-affi rm Opinion 595, it offered a new 
basis for the decision; “[m]oreover, if the attorney is not 
happy with the result reached on behalf of his or her real 
estate client by the employees of the abstract company 
vis-à-vis the omission of exceptions or the issuance of 
affi rmative insurance, the attorney must then negotiate 
with his or her owned abstract company, i.e. with ‘him-
self’ as to the ultimate resolution, with the attorney’s 
company’s participation in the insurance premium hang-
ing in the balance.”21 The Committee rejected the ethical 
propriety of this arrangement. 

Ingenuity being what it is, some attorneys put the 
ownership of their title companies in their spouses’ 
names. The attorney may have thought that this would 
exempt them from the ethical violation. The Ethics Com-
mittee rejected this thinking in Opinion 738 on the basis 
that “the intimate relationship and economic interest of 
husband and wife are inseparable; the acts of one directly 
affects the other.”22 

In 2002, New York adopted a new disciplinary rule, 
DR 1-106, that addressed the responsibilities of lawyers 
or law fi rms had when providing non-legal services to 
their clients.23 The Committee was asked whether its 
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tice which should be encouraged rather than 
outlawed.31

In between the bookends of his article, Mr. Johnson 
wrote that the Land Title Association’s argument that the 
Bar Committee Ethics Opinions prohibited an attorney 
from writing title insurance for his or her client is based 
on a misreading of Opinions of 576, 595 and 621.32 These 
Opinions, Mr. Johnson argues,“…[a]llows an attorney to 
represent a party and act as title insurance agent as part 
of his/her law practice as long as certain requirements 
regarding potential confl icts of interest, disclosure and 
segmented billing are satisfi ed.”33 In effect, the Opin-
ions were not incorrect, and the interpretations were 
erroneous.

 In any event, the Land Title Association and the State 
Bar were unable to resolve their differences regarding the 
controlled business issue. The licensing legislation died. 

The next step in the skirmishes was to set aside the 
Opinions themselves. Effective April 1, 2009, the Appel-
late Divisions of the Supreme Courts (the State’s interme-
diate appellate courts) adopted the Rules of Professional 
Conduct as drafted by the State Bar’s Committee on Stan-
dards of Attorney Conduct. Karl Holtzschue, a prominent 
Manhattan based real estate practitioner and former Chair 
of the State Bar’s Real Property Section, wrote an article 
for the N.Y. Real Property Law Journal in which he argued 
that Rule 5.7(d) and its Commentary made clear that a re-
ferral by a lawyer to abstract company owned by the law-
yer was consentable by the client.34 The problem that Mr. 
Holtzschue had to face was that the Appellate Divisions 
did not adopt Rule 5.7(d) and therefore the Rule did not 
go into effect.35 However, Mr. Holtzschue argued that the 
State Bar adopted the Comment to the Rule that said that 
the client may consent to the provisions of legal and non-
legal services in the same transaction.36 Mr. Holtzschue’s 
conclusion was that since the Bar Association adopted the 
Rule and the Comment, the Committee on Professional 
Ethics should be guided accordingly and permits an attor-
ney to provide legal and non-legal (abstracting) services 
in the same transaction.37 

It was not long before another counsel with a different 
take on the Appellate Courts omission of 5.7(d) authored 
a counterpoint. Kenneth F. Jurist, a real property partner 
in a major Westchester law fi rm, argued in his article 
that it was not the deletion of 5.7(d) that was key, but the 
deletion of paragraph 5.7(c).38 Paragraph 5.7(c) provided 
that “[A] lawyer or law fi rm shall not, whether directly or 
through an affi liated entity, provide both legal or nonlegal 
services to a client in the same matter or in substantially 
related matters unless (i) the lawyer or law fi rm complies 
with Rule 1.8(a) regarding the provision of the nonlegal 
services, (ii) the lawyer or law fi rm reasonably believes 
that it can provide competent and diligent representation 
to the client, and (iii) the client gives informed consent, 

§ 6409(d).28 Plus, the owners of many real estate affi liated 
businesses, real estate brokers, mortgage brokers began to 
form their own title insurance agencies. Independent title 
agents perceived these joint business or affi liated business 
arrangements as threats to their livelihood. “Controlled 
business” became the term to describe the foregoing ar-
rangements.  Because of the foregoing events, New York’s 
title agents threw aside their aversion to regulation and in 
2007, through the New York State Land Title Association 
and the agents’ allies in the State Legislature, introduced 
bills in both houses of the Legislature establishing title 
agent licensing. A fi restorm ensued, particularly within 
the State Bar. 

William P. Johnson, a highly respected real property 
attorney based in upstate Amherst, New York, and an edi-
tor of the N.Y. Real Property Law Journal, wrote an article 
in the Journal that encapsulated the entire situation.29 
The author will permit Mr. Johnson’s words to speak for 
themselves: 

The bill’s purpose is to license and regulate 
title agents. Many of the bill’s provisions seek 
to repair problems in the title insurance indus-
try involving both attorney and non-attorney 
agents. These reforms include creating educa-
tional requirements for non-attorney title in-
surance agents and preventing title insurance 
premiums from being shared when core title 
insurance work is not performed (unearned 
kickbacks and referral fees). The bill also 
restricts a title insurance premium from being 
shared between a title insurance agency and 
an affi liated referral source unless the agency 
has multiple and signifi cant other sources of 
title insurance business besides the referral 
source. Under the bill’s defi nitions, an attorney 
who operates a title agency as an adjunct to 
his or her law practice would be deemed an 
‘originator’ of the title insurance order and the 
attorney would be a “title insurance agent”.… 
Effectively this provision prevents an attorney 
from having a fi nancial interest in the attor-
ney’s own ability to be paid for writing title if 
the only source of the title insurance business 
is the law fi rm’s own clients.30 

Mr. Johnson bookended his article as follows:

Moreover promoting this incorrect position, 
if successful would result in the eliminating 
most private practice attorneys from the title 
agent role and leave nearly all the title insur-
ance business to underwriters and non-law 
fi rm agencies…While there may be problems 
in the title insurance industry which should be 
reformed by a title insurance agency licens-
ing law, the practice of attorneys providing a 
modern and fi nancially backed version of a 
title opinion through title insurance is a prac- continued on page 21
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the new world and undertake and accept the 
changes that are necessary in this new world. 
These traditionalists will render the legal 
profession a footnote in the history of the 
provision of legal services every bit as much 
as the guilds became a footnote in the his-
tory of industrial production.46 [Boldface in 
original] 

The “traditionalists” apparently include, the members 
of the New York State Bar Association Committee on Pro-
fessional Ethics, and the judges of the Appellate Divisions 
who failed to adopt Sections 7(c) and (d) of the proposed 
Rules. 

In support of his position that the provision of ancil-
lary services only requires disclosure to and consent from 
the attorney’s clients, Mr. Coffey cited Richard Posner 
(in favor of a pragmatic approach to the law), Mary Ann 
Glendon (desires imaginative lawyers who are knowl-
edgeable, imaginative, bold and painstaking), Professor 
Russell Pearce of Fordham University (the legal commu-
nity must move to a paradigm offering better service to 
clients) and the member of the Commission that drafted 
the 1992 MacCrate Report on Preserving the Core Values 
of the American Legal Profession (adopted a permissive 
approach to the provision of ancillary services by law 
fi rms to their clients).47 Basically, Mr. Coffey concluded 
that modernity required that lawyers had no choice but to 
provide both legal and ancillary non-legal services to their 
clients. To do otherwise might bring about a ‘collapse’ of 
our profession.”48  To no great surprise, Mr. Coffey wrote 
that Opinions 752, 753 and 755 are “wrong and without 
probative value,”49 that the Committee on Standards of 
Attorney Conduct (COSAC) did indeed want to and in 
effect, did repeal the aforementioned Ethics Opinions.50 
Finally, Mr. Coffey “hoisted the courts on their own 
petard” by citing instances where attorneys who provide 
abstract or title services were brought up on charges to 
the various Grievance Committees. Mr. Coffey noted that 
in every cited case, the provision of ancillary services was 
not an issue for the courts but the failure of the attorneys 
to obtain the consent of the clients after full disclosure 
was the deciding factor.51  

Mr. Coffey’s response to our initial question of wheth-
er an attorney could refer his clients to a title agency that 
he or she owned, was an unequivocal “Yes.” However, his 
writing was not in accordance with the gentility of those 
who wrote the Declaration of Independence of the Consti-
tution (although this author is among the fi rst to state that 
in a quite a few cases, such as slaves only being 3/5’s of 
a person, they got it wrong). It was more like Sherman’s 
March to the Sea. Only scorched earth remained. 

confi rmed in writing.”39 Mr. Jurist noted that the ethics 
professor who wrote the Reporters Notes accompany-
ing Proposed Rule 5.7, as well as others involved in the 
drafting of the Rule confi rmed that the deletion of 5.7(c) 
did not constitute a rejection by the Bar Association of 
Opinions 752, 753 and 755.”40 The Appellate Courts did 
not adopt Rule 5.7(c).41

Mr. Jurist wrote that “In the absence of (1) the adop-
tion of Proposed Paragraph (c), (2) any modifi cation of 
Opinions 752, 743 and 755, or (3) any other difference be-
tween the Rules and the Code, that would provide to the 
contrary, those certain cases [so in the original] continue to 
include providing in the same transaction, the legal and 
nonlegal services described in those Opinions. Otherwise, 
it would now be consentable for an attorney to act as a 
real estate broker and represent a purchaser in the same 
transaction.”42 

In support of his position that by not adopting 5.7(c), 
the Rules did not overturn Opinions 752, 753 and 755, Mr. 
Jurist cited agreement with his argument from a repre-
sentative of the Appellate Division and a speaker at a Bar 
Panel on the Rules who both confi rmed that the Appellate 
Division was unwilling to overrule the Opinions refer-
enced above.43 

It may not have been as intense as the Revolutionary 
War, but the battle for the hearts and minds of the legal 
community remained ongoing, or maybe not. Then the 
tea ship entered Boston Harbor.

Peter Coffey, a distinguished and highly respected 
member of the real property law bar based in Schenecta-
dy, New York, a former chair of the Real Property Section 
of the State Bar, and a member of the Commission that 
drafted the previously discussed Rule 5.7(d), wrote an 
encyclopedia-like article that was brilliant in its breath, 
but also, (I am trying to think of an appropriate word, 
“eviscerated” works) all of the “traditionalists” who took 
issue with his thinking.44 Mr. Coffey’s argument can be 
cogently stated as “[T]he provision of ancillary services to 
a client [such as abstracting and title insurance policies] 
to a client in the same transaction is permitted assuming 
there is the proper disclosure of confl icting interests and 
consents obtained.”45 

Mr. Coffey’s thesis was, 

The world of the legal profession has changed, 
and that is an understatement. It is a cliché but 
there is no looking back-back to the outmoded 
ideas and practices of long-ago time. Those 
who would be traditionalists ‘wishing to live 
in a world that no longer exists’ are directors 
of the guild tenaciously clinging to outmoded 
ideas and rules-lacking the imagination and 
boldness and most particularly hope to face 

continued from page 16
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And Elsewhere
Above, we have spent a great deal of time recount-

ing the 40-year “war” that New York’s attorneys and 
title agents waged to decide whether an attorney ethi-
cally could place the business of the attorney’s real estate 
clients through a title agency owned by the attorney. 
The armistice occurred not through a considered ethics 
opinion but by legislative fi at. The question could not pos-
sibly be one faced by New York alone. Other states must 
have considered the issue as well. The author approached 
members of ALTA’s Form’s Committee and asked of them 
how their respective states answered the question. In 
return for straightforward responses, the author promised 
anonymity.54  The result is not a treatise, but a sampling of 
how several states other than New York, have answered 
the posed question.55 Here goes.

Connecticut: In the Nutmeg State, by law, only at-
torneys may be title agents. There is no ethical issue with 
an attorney representing a party and also acting as a title 
agent, provided that there is full disclosure.56 It is stan-
dard practice for attorneys to write title insurance for their 
real property clients. 

The Rest of New England: While there is no prohibi-
tion against an attorney referring her or his real estate to 
a title agency owned by the attorney, full disclosure in 
writing must be given to the client. In addition, the better 
practice is to have the client acknowledge receiving the 
disclosure if and when the client decides to use the title 
agency. 

Illinois:  Essentially, the Prairie State is a disclosure 
state. The Attorneys’ Title Guaranty Fund, Inc. (“ATG”) 
Disclosure Statement discloses that the member/agent has 
a fi nancial interest in ATG and providing an estimate of 
the fees and charges that will be made in connection with 
the title or escrow services.57  The Illinois State Bar Asso-
ciation (“ISBA”) has stated that an ATG member’s disclo-
sure of her or his interest in ATG to the seller is suffi cient 
to satisfy the requirement of the Bar’s confl ict of interest 
rules.58 In ISBA Opinion No. 93-1, the ISBA found that 
other title companies attorney programs that are similar 
to ATG’s do not violate the Rules of Professional Conduct 
provided that the attorney avoids confl icts of interest, 
charges reasonable fees and observes the rule on solicita-
tion.59 Under Section 18 of Illinois’s Title Insurance Act, 
the title agent must disclose the agent’s fi nancial interest 
in the title company to the buyer and seller. 60

North Carolina: In the Tar Heel State, the Rules of 
Professional Conduct prohibit an attorney from issuing 
an opinion to a title agency in which the attorney has 
an ownership interest.61 RPC 185, adopted October 21, 
1994, quoting from CPR 101, held “[T]hat it is unethical 
for a lawyer who owns a substantial interest, directly or 
indirectly, in a title insurance company, agency, or agent, 
who acts as a lawyer in a real estate transaction insured 
by such title insurance company or through such agency, 

And Now, Crates of Tea Are Floating in Boston 
Harbor

In his poem, The Hollow Men, T.S. Eliot famously 
wrote, “[t]his is how the world ends, not with a bang but 
with a whimper.”52 

In 2013, the New York State Land Title Association 
again returned to the State Legislature seeking legisla-
tion to license title insurance agents. As noted above, the 
initial effort in 2007, failed due mainly to the State Bar’s 
opposition to the legislation’s controlled business provi-
sion. This time, controlled business was not so much on 
the table although the legislation continued to include the 
requirement that title agents had to have “multiple and 
signifi cant” (whatever that means) sources of business. 
According to sources that were involved in the negotia-
tions, the State Bar had four objectives that it wanted to 
achieve in return for its support of the agency licensing 
legislation. One of those items was legislative approval 
of the practice of attorneys placing their title business 
through title agencies owned by the attorneys. Therefore, 
the Legislature added the following provision as Section 
2113(e) to the legislation: “[f]or purpose of this chapter, an 
attorney or his or her law fi rm may represent a client in a 
matter and may also act as a title insurance agent in such 
matter subject to applicable law.”53

”The question could not possibly be one 
faced by New York alone. Other states 
must have considered the issue as well.”

No one is sure what “applicable law” means. Does it 
mean the Ethics Opinions? However, they are not laws. Is 
the phrase a nullity because there are no applicable laws?  
We do not know.  

What started as an ethical issue over which attorneys 
fought over for close to four decades ended with the 
stroke of Governor Cuomo’s pen, resolving the question 
not necessarily ethically, but governmentally. After the 
war that was ignited with boxes of tea being tossed into 
Boston Harbor in 1773, the Treaty of Paris concluded the 
War for Independence in 1783. The Battle for New York 
on a question of legal ethics, which also ended with the 
stroke of a pen, percolated to the surface in 1974 but did 
not conclude until 2016 thereby taking over four times 
the amount of years, as did the Revolutionary War. To 
its credits, the battle among New York’s lawyers over a 
question of law did not result in the loss of lives, as did 
the Revolutionary War, but in terms of animosity the 
question remains open. 

Independent non-attorney title agents left Albany 
with one question on their minds; now that every attor-
ney can open a title agency, would they do so and drive 
non-attorney title agents out of business? Only time will 
tell.  
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 A Texas attorney faces another ethical risk when he 
or she represents a client and is also a part owner of the 
title company, and that is participating in the unauthor-
ized practice of law by the title company. In order to 
extricate him or herself from this ethical dilemma, the 
attorney must disclose his relationship as the title agent to 
his clients and separate his or her legal practice from the 
title agency by maintaining separates books, not sharing 
fees from the law practice with the employees of the title 
company and more interesting, typing his or her own 
documents.67

”Change is inevitable. It is probably not 
wise to predict where our professional 
ethics will be a hundred or even ten years 
from now. For those of us on the surface 
of this earth today, the professional ethics 
of the future may be wondrous to behold 
or they may cause us to blanch.”

However, an earlier Texas case held that when a 
title company, through its offi cers, agents, or employees, 
prepares deeds, notes, liens releases, or other instruments 
affecting the title to real estate, and the charge is included 
in the premium, the title company might be considered 
to be practicing law.68 In preparing the documents for the 
title company, the attorneys were agents of the title com-
pany and their loyalty thereby was to the company. The 
conveyances affected other parties who were not a party. 
Therefore, a lawyer who represents a title company in 
preparing a title opinion has a confl ict of interest if he or 
she later drafts documents for a party to the transaction.69 

Virginia: The Old Dominion (which by the way, is my 
home state) permits attorney to refer the attorney’s client 
to a title agency owned by the attorney or his or her law 
fi rm. The operative ethics opinion is Legal Ethics Opinion 
No. 1564.70 The operative holding within the Opinion is 
“When an attorney has an ownership or other fi nancial 
interest in an Attorney Agency, other title agency or any 
other business other than his or her law practice, and con-
ducts a law practice on the same premises, the Committee 
believes that it is incumbent upon the attorney to main-
tain separate signage and telephone listings, separate and 
secure client fi les, and separated offi ce space. [cite omit-
ted] Furthermore, when the two entities employ the same 
individuals, great caution should be taken to avoid any 
inadvertent disclosure to client confi dences and secrets.”71 

Other recommendations are that title insurance agen-
cies may not practice law; the attorney may not be com-
pensated by a title insurance agency in which the attor-
ney in a manner that is directly related to the volume of 
business or the number of referrals the attorney generates 
for the agency or premiums paid for policies; the attorney 
may not receive a fi xed salary unless the salary is substan-
tially related to the services performed for the agency; but 

or agent to receive any commission, fee, salary, dividend, 
or other compensation or benefi t from the title insurance 
company, agency, or agent, regardless of whether the 
ownership interest is disclosed to the client for whom the 
services are performed.”62 There is no doubt where the 
North Carolina bar stands. 

Ohio: In Ohio, it is very common and in fact, histori-
cal, that individual attorneys as well as law fi rms own in-
terests in title agencies and issue policies on behalf of law 
clients. Columbus and Cincinnati are particular hotspots 
for this type of activity; Cleveland to a lesser degree. The 
respondent was not aware of any adverse court or ethics 
opinions or challenges to attorneys putting their clients’ 
real estate’s title business through agencies owned by the 
lawyers. 

South Carolina: Unlike its neighbor to the north, the 
Palmetto State permits an attorney to represent one or 
more parties at a real estate closing and also act as agent 
for the title insurer. In South Carolina Bar Ethics Advisory 
Committee Ethics Advisory Opinion 92-03 dated May 
1992, the Committee summarized its thinking as follows: 

A lawyer who serves as attorney for one or 
more parties, including the buyer or lender, at 
a real closing normally may also serve as title 
insurance agent. However, an impermissible 
confl ict is possible when the lawyer serves in 
both capacities, and, at the outset of the repre-
sentation of the buyer, the lawyer must advise 
the client fully of (i) any potential adverse 
impact on the lawyer’s professional judgment 
caused by the lawyers’ duties to the insurer as 
its agent or the lawyer’s own fi nancial interest 
in receiving a commission, (ii) the availability 
of coverage from other insurers, and (iii) the 
opportunity to seek independent counsel. The 
lawyer should remain alert to circumstances in 
which the interests of the insurer or of the law-
yer may interfere materially with the represen-
tation of the client, and, in those cases, comply 
with the requirements of Rule 1.7(b)63  

Texas64: The Lone Star State’s response is compli-
cated. In Ethics Opinion 408 (1984), the State Bar of Texas 
Committee on Professional Ethics was asked the follow-
ing question: “[u]nder what circumstances may an attor-
ney representing a party to a real estate transaction accept 
a fee consisting of a percentage of the title insurance 
premium from the title insurer?”65 First, the Committee 
found that the fee arrangement gave rise to an attor-
ney –client relationship between the lawyer and the title 
company. Therefore, the fee had to be reasonable. More 
responsive to our question, the arrangement caused the 
title company to become a client of the attorney; multiple 
client representations may arise if the attorney also repre-
sents the confl icting interests only after full disclosure to 
the clients and obtaining consent from each of them.66
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It is clear, at least to the author, that professional ethics 
are taken seriously in every state that we covered, but for 
the most part, the ethics evolve from an absolute “No” in 
the Tar Heel State to everything but the kitchen sink in 
the Mountain State (no offense intended to either). Only 
the Tar Heel State remained true to the starting point 
where every state’s ethical opinions start with a “No” and 
then through thorough analysis and considered think-
ing as to why the answer should be “Yes”; an attorney 
ethically may place his or client’s real estate transaction 
through a title agency that the attorney owns. As Virginia 
and West Virginia illustrate, the reality of what is actually 
happening in the real world today may have an impact 
upon the ethics of tomorrow. And that brings us back to 
New York, whose forty-year “war” from “Yes” to “No” 
and back again to “Yes” illustrates that what may be the 
height of ethical purity today may yield to greater insight 
in the not so distant future. Peter Coffey74 may be correct 
after all.

The lesson is that as society becomes more com-
plex, so does the practice of law. Change is inevitable. It 
is probably not wise to predict where our professional 
ethics will be a hundred or even ten years from now. For 
those of us on the surface of this earth today, the profes-
sional ethics of the future may be wondrous to behold 
or they may cause us to blanch. As members of the bar, 
while we remain earth bound, it is our duty, responsibil-
ity and indeed, our sacred obligation to promote the for-
mer so that we do not leave this world feeling the latter.  

This article fi rst appeared in The ACREL Pa-
pers, Spring 2017, Austin, TX and is reprinted with 
the permission of the American College of Real 
Estate Lawyers.
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the attorney may receive compensation from the agency 
in dividends on stock, legitimate fees based upon ser-
vices to the title agency, or reimbursement of reasonable 
expenses. However, the major requirement is that prior to 
using the title agency, the attorney is “required to make 
a full and adequate disclosure to the client.”72 Virginia is 
therefore a disclosure state.

West Virginia: The Mountain State permits an at-
torney to refer the attorney’s real property clients to a title 
agency owned by the attorney. Rule 5.7(a) of the West 
Virginia Rules of Professional Conduct subjects an at-
torney to the Rules of Professional Conduct with respect 
to law related services. Comment 9 of the Rule provides 
“[A] broad range of economic and other interests of cli-
ents may be served by lawyers’ engaging in the delivery 
of law related services. Examples of law related services 
include providing title insurance, fi nancial planning, ac-
counting, trust services, real estate consulting, legislative 
lobbying, economic analysis, social work, psychologi-
cal counseling, tax preparation, and patent, medical or 
environmental consulting (emphasis added).” There is no 
mention of disclosure to clients.

And Here the Road Trip Comes to an End 
Pages ago, we started on our road trip in upstate 

New York, following General Washington’s generals and 
ragtag troops from Fort Ticonderoga to Brooklyn. We 
noted the parallels from his journey during the Revolu-
tionary War to the war among attorneys that resulted in a 
legislative fi at that answered the subject question with a 
whimper and not a bang. We ended our road trip appro-
priately in the Virginas (West Virginia had to wait until a 
later war before it came into existence) where the Revolu-
tionary War ended. What have we learned?

”The lesson is that as society becomes 
more complex, so does the practice of 
law. Change is inevitable.”

First, that the Empire State with its legislative solu-
tion and North Carolina with its absolute probation, are 
outliers. The other states that we discussed lie somewhere 
between the opposite ends of the spectrum with most 
states answering in the affi rmative and requiring some 
form of disclosure of the title agency—attorney relation-
ship to the client. But there is more to the analysis. 

Let us start with Virginia where the operative Opin-
ion begins with the sentence “[t]he Committee is cogni-
zant that a number of Virginia attorneys are associated 
with or have a relationship with a title insurance Agency 
in some capacity.”73 Then, let us follow I-64 westward to 
West Virginia where a third-party observer would have 
diffi culty naming an occupation in which professional 
ethics prohibit an attorney from engaging. In both states 
there is recognition of the present and existing practices. 
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party: a strict foreclosure or a reforeclosure.2 
The differences between the two are poorly 
understood both by most practitioners and 
the courts, but then it is all very obscure. For 
the purposes of this review, an assumption 
can be made that they are quite similar and 
here’s the theory. If the missed party had been 
named in the foreclosure, the only thing it 
could have done was to pay off the mortgage 
to save itself. So in the reforeclosure or strict 
foreclosure, they are given the opportunity to 
do that, failing in which their interest is then 

permanently extinguished, as it would have been if they 
were named in the original foreclosure in the fi rst place.

What was so compelling here, and is probably the 
ultimate message, is the court’s observation that the New 
York statute provides that the right to reforeclose is abso-
lute.3 So it wouldn’t have mattered what defense the new 
mortgage holder had, it was going to lose.

In addition, and contrary to the new mortgage 
holder’s contention, the reforeclosure is properly main-
tainable even if the statute of limitations barred an action 
to foreclose on the original mortgage.4 

Thus, the reforeclosure process is almost (but not quite) 
unassailable. It is certainly something to consider when a 
defendant who should have been in the action is missed.

Endnotes
1. Targee Street Internal Medicine Group, P.C. v. Deutsche Bank National 

Trust Company, 92 A.D.3d 768 (2d Dept. 2012)

2. For a further exploration of these methodologies, attention is 
invited to 4 Bergman On New York Mortgage Foreclosures, Chap. 32, 
LexisNexis Matthew Bender (rev. 2017).

3. Targee Street Internal Medicine Group, P.C. v. Deutsche Bank National 
Trust Company, supra, citing 2035 Realty Co. v. Howard Fuel Corp., 
77 A.D.2d 870, 871, 4 31 N.Y.S.2d 57 (1980); 6280 Ridge Realty v. 
Goldman, 263 A.D.2d 22, 29, 701 N.Y.S.2d 69 (1999). 

4. Citing RPAPL § 1503.

Mr. Bergman, author of the four-volume treatise, 
Bergman on New York Mortgage Foreclosures, LexisNexis 
Matthew Bender, is a member of Berkman, Henoch, 
Peterson, Peddy & Fenchel, P.C. in Garden City. He is a 
fellow of the American College of Mortgage Attorneys 
and a member of the American College of Real Estate 
Lawyers and the USFN. His biography appears in Who’s 
Who in American Law and he is listed in Best Lawyers in 
America and New York Super Lawyers.

As emphasized in a recent case,1 reforeclo-
sure is a methodology to save a lender when a 
defendant who should have been served was 
not. As a sidelight, two lenders incurred con-
siderable diffi culty through lack of dedication.

First, to the facts and the tale of woe. 

A lender began a mortgage foreclosure 
in 1991. But it did not proceed to judgment 
until 2009! The explanation was that they had 
diffi culty in locating the borrowers and in 
determining whether one of the borrowers had died. This, 
however, is not likely the real story; if there is an issue like 
that there are ready solutions, publishing the summons 
among them. In any event, a foreclosure of 18 years dura-
tion is surely going to beget mischief, and of course that 
happened here.

Somewhere in the middle of the long journey the bor-
rowers conveyed the property to A. A conveyed to B and 
B obtained a mortgage loan from a hapless lender, who 
later assigned it to a major mortgage holder. 

When fi nally the foreclosure was completed in 2009 the 
new mortgage holder had not been cut off by the foreclo-
sure. So the foreclosing lender, who now owned the prop-
erty, brought a reforeclosure—more on that in a moment.

Unfortunately for the new bank (the holder of the 
more recent mortgage), it defaulted in the reforeclosure 
action and when it fi nally awakened here was its story as 
to why that happened. It gave the defense of the action 
to another bank in accordance with a pooling and servic-
ing agreement and sent the summons and complaint to 
that other bank. The recipient bank then sent the papers 
to one of its departments located in California and then 
to another department in Florida where the papers were 
somehow misplaced and could not be found – certainly 
no way to run an airline. 

This meant that the new mortgage holder needed 
to vacate its default by showing both an excuse and a 
meritorious defense. The court did not comment on the 
reasonableness of the excuse, but jumped to the supposed 
defense to the reforeclosure action and rejected that, so 
that the problem with the wayward papers wasn’t that 
much of an issue anyway. 

All can be summed up now with a quick mention 
of the reforeclosure process. If a defendant was not cut 
off by a foreclosure, the purchaser at the sale (whether 
the foreclosing party or a third party) can use one of two 
methodologies in New York to now extinguish the missed 

BERGMAN ON MORTGAGE FORECLOSURES

When a Foreclosing Lender Skips a Defendant, and 
Avoiding a Tale of Woe
By Bruce J. Bergman
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