
 
 

 

 



 











































2018 JUDICIAL 
SEMINAR COURT OF 
APPEALS
CRIMINAL CASE 
SUMMARIES

2013 2014 2015 2016 2017
Total Applications Assigned 2044 2100 2338 2211 2275

Total Applications Decided 1923 2090 2201 2497 2244

Granted 74 81 91 33 25
Denied 1692 1843 1868 2230 2042
Dismissed 145 154 231 221 172
Withdrawn 12 12 11 13 5

Total People’s Applications 63 47 51 66 65

Granted 14 11 7 10 7
Denied 39 29 25 48 52
Dismissed 3 2 2 2 5
Withdrawn 7 5 7 6 1

Average Number of Applications 
Assigned to Each Judge

324 325 391 358 374

Average Number of Grants for Each 
Judge

11 12 13 5 4



Speedy Trial
People v. Wiggins, 2018 NY Slip Op 01111 (2018) - Decided February 
15, 2018

(Fahey, J.) At issue is whether a lengthy delay between defendant’s arrest 
and his eventual guilty plea violated his constitutional right to a speedy trial. 
The Court analyzed the constitutional speedy trial claim using five factors 
set forth in People v Taranovich: (1) the extent of the delay; (2) the reason 
for the delay; (3) the nature of the underlying charge; (4) whether or not 
there has been an extended period of pretrial incarceration; and (5) whether 
or not there is any indication that the defense has been impaired by reason 
of the delay. The Court held that defendant’s constitutional right to a speedy 
trial was violated because the People’s strategy to pursue codefendant’s 
cooperation that continued to be unsuccessful after five years cannot justify 
that extraordinary delay. Although the serious nature of the charges favors 
the People, the lengthy period of pretrial incarceration, as well as the 
presumptive prejudice to defendant that resulted from the lengthy delay and 
pretrial incarceration, favor defendant. Accordingly, the order of the 
A ll t Di i i d d th i di t t di i d

Speedy Trial
People v. Wiggins, 2018 NY Slip Op 01111 (2018) - Decided February 
15, 2018

DiFiore, C.J., dissenting (Garcia, J., and Feinman, J., concurring)
The dissent agreed with the majority’s opinion that the delay for a trial was 
extraordinary, but disagreed that the defendant’s constitutional right was 
violated. In making such determination, the dissent also analyzed the 
Taranovich factors, concluding that the People were making diligent efforts 
within their “broad discretion” when determining the order in which to 
prosecute codefendants, that defendant was not prejudiced by the delay, 
and that the record indicated defendant acquiesced to the bulk of the delay. 
As such, the dissent would have affirmed the Appellate Division order and 
upheld the denial of defendant’s motion to dismiss the indictment.



Suppression Motions

People v. Stanley Hardee, 29 N.Y.3d 994 (2017) –
Decided November 16, 2017

(Memorandum) At issue here is whether the 
substantial likelihood of finding a weapon inside a car, 
which presented a threat to the officer’s safety, 
justified a limited search of that vehicle. The Court 
determined that the record supported the 
determination that such circumstances existed, thus 
justifying the search of the inside of the car. The order 
of the Appellate Division was affirmed.

Suppression Motions

People v. Stanley Hardee, 29 N.Y.3d 994 (2017) –
Decided November 16, 2017

Stein, J., dissenting (Rivera, J., and Wilson, J., concurring)
The dissenting opinion reasoned that the rule in People v. 
Torres (74 N.Y.2d 224 [1989]), requiring an “actual and specific 
threat” to officer safety from a weapon located in the vehicle, 
cannot be justified by the officers’ mere suspicion that a 
weapon exists. Therefore, the firearm should have been 
suppressed.



Suppression Motions

People v. Sivertson, 2017 NY Slip Op 04320 (2017) –
Decided June 1st, 2017

(Memorandum) At issue here is whether a warrantless entry 
by the police into defendant’s home was justified by exigent 
circumstances. The Court held that no further review was 
needed since the record supported the Appellate Court’s 
conclusion that the issue was a mixed question of law and 
fact. Seeing that defendant’s remaining contention was 
without merit, the order of the lower court was affirmed. 

Suppression Motions

People v. Sivertson, 2017 NY Slip Op 04320 (2017) –
Decided June 1st, 2017

Rivera, J., dissenting (Stein, J., concurring)
The dissent argued that there were no exigent circumstances 
to invoke the probable cause exception relied on by the 
People to justify a warrantless entry into defendant’s home.  
People v. McBride (14 N.Y.3d 440 [2010]), identified several 
factors used by courts to determine whether such pressing 
circumstances exist, none of which were found in the record 
here. Therefore, the Appellate Division should have been 
reversed and a new trial ordered, in order to protect 
defendant’s Fourth Amendment rights. 



Suppression Motions

People v. Perez, 2018 NY Slip Op 02218 (2018) - Decided March 27, 2018

(Memorandum) The issue before the Court was whether the police conduct 
conformed to People v De Bour (40 N.Y.2d 210 [1976]), which provides the 
framework for evaluating police-initiated encounters with private citizens. 
Here, in a New York City Housing Authority building, defendant pushed the 
elevator button after seeing police officers in the lobby, despite their request 
to hold the doors. The police followed defendant up two flights, and asked 
whether he lived in the building. Defendant did not respond to an officer’s 
questions, and the officer noticed a bulge in defendant’s arm. The officer 
grabbed defendant’s arm and found a machete. The Court reasoned that 
there is support in the record for the determination that the circumstances, as 
testified to by the arresting officer, provided the requisite level of support to 
satisfy De Bour. The Court concluded that to the extent the lower court may 
have erred in admitting the statement defendant made at the precinct prior to 
being given any Miranda warnings, any error was harmless. The order of the 
Appellate Division was affirmed.

Suppression Motions

People v. Perez, 2018 NY Slip Op 02218 (2018) - Decided March 27, 2018

Rivera, J., dissenting (Wilson, J., concurring)
The dissent argued the majority’s conclusion that the record supported defendant’s 
forcible detention and frisk was inconsistent with established law. Absent reasonable 
suspicion that a person has committed, is committing, or is about to commit a crime, 
the police may not stop and detain them. Moreover, reasonable suspicion cannot be 
based on a person’s failure to answer police questions absent other indicia of criminal 
activity. Nor may forcible police action be based on a person’s efforts to avoid 
confrontation, which defendant clearly sought to do here. Where, as here, police have 
no advance information about any criminality ascribed to an individual, and that 
person stands motionless and silent when approached, the police may not stop and 
detain, nor grab and place the person under arrest, even if his shirtsleeve has a 
nondescript bulge. In other words, none of the circumstances, in isolation or 
cumulatively, established reasonable suspicion that defendant had committed or was 
about to commit a crime. The dissent emphasized that police encounters must be 
scrutinized carefully for constitutional compliance, in order to avoid the criminalization 
of indeterminate behavior based on the nature of the surroundings or someone’s 
attempts to avoid contact with law enforcement.  



Hearsay & Confrontation 
Clause

People v. Austin, 30 N.Y.3d 98 (2017) - Decided October 19, 
2017

(DiFiore, C.J.) The issue presented was whether defendant’s 
Sixth Amendment right to confrontation was violated by the 
introduction of DNA evidence through the testimony of a 
witness who had not performed, witnessed, or supervised the 
generation of the DNA profiles. The Court held that this 
introduction of hearsay evidence through surrogate testimony 
violated defendant’s right to confront the witnesses against him.

Authentication

People v. Price, 29 N.Y.3d 472 (2017) – Decided June 27, 2017

(Stein, J.) The court was asked to determine whether the People proffered a 
sufficient foundation at trial to authenticate a photograph that was obtained 
from an Internet profile page allegedly belonging to defendant. Since the 
object of the authentication requirement is to insure the accuracy of a 
photograph sought to be admitted into evidence, the standard for 
authentication is that any person having requisite knowledge of the facts 
may verify, or an expert may testify that the photograph has not been 
altered.

The Court held that, under the special circumstances of this case, the 
People’s proof fell short of establishing the requisite authentication to render 
the photograph admissible in evidence. The People’s authentication proffer 
was lacking because the victim could not identify the firearm in the image 
and because no other witness testified that the photograph was a fair and 
accurate representation of the scene depicted. The order was reversed and 



Authentication

People v. Price, 29 N.Y.3d 472 (2017) – Decided June 27, 2017

Rivera, J., concurring (joined by J. Garcia)
The concurring opinion agreed with the majority that the People failed to 
authenticate the computer printout and that its admission was reversible 
error entitling defendant to a new trial. However, the case presented a novel 
question as to how a party may authenticate a printout of a digital image 
found on a social media website, and the majority did not adopt a test to 
apply in determining that the foundational proof is insufficient.  The 
concurrence would hold that the People had to establish that: (1) the 
printout was an accurate representation of the webpage; and (2) the page 
was defendant’s, meaning he had dominion and control over the page, 
allowing him to post on it. What the People crucially failed to establish here, 
by direct or circumstantial evidence, was that the page in question belonged 
to defendant. 

Legal Sufficient Evidence

People v. Reyes, 2018 NY Slip Op 01113 (2018) - Decided February 15, 
2018

(Memorandum) The issue presented is whether the evidence was sufficient 
to support conviction of defendant for conspiracy to commit arson where 
defendant was present when the alleged co-conspirators discussed and 
planned the crime. Conspiracy requires proof of intent that a specific crime 
be performed, as well as an agreement with another person to engage in or 
cause that crime to be committed. The Court held that the law does not 
contain a presumption of agreement based on sheer presence at a meeting 
at which a conspiracy is discussed. In other words, knowing the existence 
and goals of a conspiracy does not itself make defendant a co-conspirator. 
However, the Court declined to define or limit the circumstances giving rise 
to an agreement, but agreed with the Appellate Division that under the facts 
of this case, there is no valid line of reasoning and permissible inferences 
from which a rational jury could find the element of agreement beyond a 
reasonable doubt The order of the Appellate Division was affirmed



Legal Sufficient Evidence
People v. Reyes, 2018 NY Slip Op 01113 (2018) –
Decided February 15, 2018

Garcia, J., dissenting (Feinman, J., concurring)
The dissent argues that the facts here, viewed in a light most 
favorable to the People, are legally sufficient to find the 
elements of the crime proven beyond reasonable doubt. 
Particularly in this case, defendant was a gang member 
charged with a conspiracy directly related to enforcing the 
rules governing gang membership and obligations, thus 
granting a permissible inference to find there was an 
agreement to conspire to commit a crime. Still, the dissent 
agreed with the majority that an individual’s knowledge of the 
goals of a conspiracy does not automatically make one a co-
conspirator

Jury Instructions & Notes

People v. Viruet, 29 N.Y.3d 527 (2017) - Decided June 6, 2017

(Garcia, J.) The court was asked to determine if the Appellant was entitled to 
an adverse inference jury instruction after the arresting officer could not 
locate the surveillance video collected from the crime scene. The Court, 
applying the rule in People v. Handy (20 N.Y.3d 663, 665 [2013]), agreed 
that the Appellant was entitled to the adverse inference jury instruction 
because he had requested “evidence that [was] reasonably likely to be of 
material importance,” and that evidence had been made unavailable by the 
State.

However, the Court also determine that the error by the trial court was 
harmless therefore, the order of the Appellate Division was affirmed. The 
prosecution presented eye witness evidence and testimony that the 
defendant confessed to the shooting. The Court reasoned that the evidence 
presented at trial against the Appellant was overwhelming and there was no 
significant probability that the jury would have acquitted the defendant had it



Jury Instructions & Notes

People v. Viruet, 29 N.Y.3d 527 (2017) - Decided June 6, 2017

Wilson, J., dissenting
The dissenting opinion agreed with the majority’s finding that there had been 
an error by the trial court in refusing the adverse inference jury instruction. 
However, the dissent found that the error was not harmless. The dissent 
contends that the evidence presented at trial could have supported either a 
finding of guilt or innocence. The eyewitnesses stated that they had only 
briefly seen the shooter and there was evidence that the defendant and his 
brother shared a significant resemblance. Therefore, since there was not 
overwhelming proof of guilt the error could not be considered harmless. 

Jury Instructions & Notes
People v. Boone, 30 N.Y.3d 521 (2017) - Decided December 14, 2017

(Fahey, J.) At issue was whether the trial court erred in denying defendant’s request 
for a jury instruction on cross-racial identification. The Court cited extensive 
scientific and psychological research, as well as recent judicial trends, to determine 
that when identification is an issue in a criminal case, and the identifying witness 
and defendant appear to be of different races, upon request, a party is entitled to a 
charge on cross-racial identification. Such instructions shall state (1) that the jury 
should consider whether there is a difference in race between the defendant and 
the witness who identified the defendant, and (2) that, if so, the jury should consider 
(a) that some people have greater difficulty in accurately identifying members of a 
different race than in accurately identifying members of their own race and (b) 
whether the difference in race affected the accuracy of the witness’s identification. 

While the Court reiterated that the decision to grant expert testimony on the subject 
of cross-racial identification remains within the trial court’s discretion, the absence of 
expert testimony on cross-racial identification does not preclude the charge. 
Similarly, the charge is not dependent on whether defense counsel cross-examined 
the People’s witnesses about their identifications.



Jury Instructions & Notes

People v. Boone, 30 N.Y.3d 521 (2017) –
Decided December 14, 2017

Garcia, J., concurring (joined by Stein, J.)
The concurring opinion agreed that the trial court abused its 
discretion in denying defendant’s request for a cross-racial 
identification charge in this case.  It disagreed with the 
majority’s new rule, however, which it argued deprived trial 
courts of their discretion.  As a result, the concurrence worried 
that the charge was over-inclusive, possibly harmful to jurors, 
and improperly suggested a lack of confidence in trial judges.

Assistance of Counsel
People v. Smith, 30 N.Y.3d 626 (2017) - Decided December 19, 2017

(Rivera, J.) The first question the Court addressed was whether the trial court’s denial of 
defendant’s request for a lawyer during pretrial proceedings concerning a DNA test violated 
defendant’s right to counsel. The trial court had relieved defendant’s lawyer from the case in 
defendant’s absence, but ordered defendant give a DNA sample based on that counsel’s 
inaction. Defendant denied consent to the test and requested assistance of counsel on that 
motion, a request the trial court denied. The Court here determined that such denial was error, 
and a court may not inform an unrepresented defendant that, in the court’s opinion, there is no 
legal recourse. As such, the Court held that defendant was denied his right to counsel in 
violation of the Sixth Amendment and Article 1, Section 6 of the New York State Constitution. 

The Court also examined whether the Appellate Division’s dismissal of the indictment was the 
proper remedy for defendant’s deprivation of counsel. Under CPL 470.20, the Appellate Division 
may take necessary and appropriate corrective actions both to rectify any injustice to the 
appellant resulting from the error or defect which is the subject of the reversal or modification, 
and to protect the rights of the respondent. The violation of defendant’s right to counsel occurred 
post-indictment and did not retroactively infect the grand jury proceedings, even though it 
resulted in defendant being denied the opportunity to confer with counsel regarding a potential 
challenge to inculpatory DNA evidence. The Court here determined that dismissal of the 
indictment was not “necessary and appropriate” to rectify the injustice to the defendant. 
Accordingly the order of the Appellate Division was modified by reinstating the indictment and



Assistance of Counsel
People v. Smith, 30 N.Y.3d 626 (2017) - Decided December 19, 2017

Garcia, J., dissenting (Stein, J., and Fahey, J., concurring)
The dissenting opinion argued that because defendant was never 
unrepresented during a critical stage of the proceedings, defendant’s only 
reviewable claim of a constitutional right-to-counsel should be rejected. The 
dissent reasoned that United States v. Wade (338 U.S. 218 [1967]), defined 
“critical stage” to include any stage of the prosecution where counsel’s 
absence might derogate from the accused’s right to a fair trial, which does 
not cover “mere preparatory steps,” such as DNA testing. Therefore, a claim 
of inadequate representation during DNA testing should be beyond the 
scope of the Court’s review.

Other Constitutional Issues

People v. Garvin, 2017 NY Slip Op 07382 (2017) - Decided October 24, 2017

(Stein, J.) The Court was asked to overrule prior decisions holding that a 
warrantless arrest of a suspect in the threshold of a residence is permissible under 
the Fourth Amendment, provided that the suspect has voluntarily answered the door 
and the police have not crossed the threshold. Stemming from his arrest without a 
warrant inside the doorway of his home, defendant argued that by entering his 
home without his consent or a search warrant, the police violated Payton v. New 
York (445 U.S. 573 [1980]). Defendant also argued that he should not have been 
adjudicated a persistent felony offender. 

The Appellate Division affirmed, with one Justice dissenting, concluding that 
defendant’s warrantless arrest did not violate Payton because the facts established 
that the arresting officer effectuated the arrest in the doorway of the home and did 
not go inside or reach to pull the defendant out. Critically, the Appellate Division 
found that “defendant was arrested at the threshold of his apartment after he 
voluntarily emerged.” Thus, the Appellate Division found that defendant had 
voluntarily “surrendered the enhanced constitutional protection of the home.” In 
addition the Appellate Division upheld the persistent felony adjudication This Court



Other Constitutional Issues
People v. Garvin, 2017 NY Slip Op 07382 (2017) - Decided October 24, 2017

Fahey, J., dissenting in part
The dissenting opinion agreed with the Court’s analysis of the Payton issue, but 
wrote to disagree with the Court’s affirmation of the persistent felony adjudication, 
noting that New York’s persistent felony offender scheme is unconstitutional under 
Apprendi v. New Jersey (530 U.S. 466 [2000]). 

Rivera, J., dissenting (Wilson, J., concurring)
The dissenting opinion argues that a warrantless entry by police to effectuate a 
home arrest is “presumptively unreasonable” under Payton. The burden of 
overcoming that presumption is on the People, and thus a defendant is not required 
to show that he has an “expectation of privacy” in his apartment. Here, The People 
failed to rebut that presumption when they failed to establish, as a constitutional 
matter, that defendant lacked any reasonable expectation of privacy in the location 
of the house where he was arrested (the threshold between his apartment and the 
inner hallway of a two-family house), and that the arrest came within one of the 
“carefully delineated” narrow exceptions to the warrant requirement.

Other Constitutional Issues
People v. Garvin, 2017 NY Slip Op 07382 (2017) - Decided October 24, 2017

Wilson, J., dissenting
The dissenting opinion reiterates that absent exigent circumstances, officers 
planning to arrest a suspect at home must obtain a warrant. Judge Wilson contends 
that the majority’s analysis failed to satisfy the Federal and State Constitutions, and 
does not serve the interests of New York citizens and law enforcement officers. 
Because the police planned to arrest defendant, did not obtain a warrant, and no 
exigent circumstances existed, defendant’s threshold arrest was unlawful and his 
case should be remanded to the Appellate Division.




