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From the Editor's Desk

The Importance of Asking
for Help

One of the most valuable
lessons that I have learned
as a young lawyer is the im-
portance of asking for help.
Iam, as many attorneys are,
a Type-A overachiever. I am
not good at saying no. I am
not good at asking for help.
Inevitably, by saying yes to
everything and never letting
anyone help me, I built up a

workload that was impossible for

me to carry on my own. Obligations began slipping, I
started to feel like I was constantly drowning and, worst
of all, I was letting other people down in the process.
Finally, I sent out a desperate cry to John and the rest of
the Executive Committee of the Young Lawyers Section—
“I need help! I can’t seem to get it together enough to get
out an edition of Perspective this year!”

Keri Mahoney

I'was surprised at how quickly things changed from
there. I didn’t have to justify my workload or my needs—
it was enough that I said [ was struggling. Within a week,
we had a conference call to find some solutions. Shortly
thereafter, Norina stepped up to help keep me on track
and to help lighten the load. Not only did this solution
help me, it helped the Section as a whole. Norina will be
taking over my spot entirely starting with the next edi-
tion of Perspective; she has the benefit of learning some of
the basics from me, which will no doubt lead to a smooth
transition and continuity of our publications for our
members. There was no judgment following my request
for help, only support and encouragement.

So as I sign off to you for my final time as your editor-
in-chief, I want to encourage each of you to be honest with
yourself about where you are struggling. In that area, ask
for help, and then use the help that is given to you.

It has been my pleasure to serve as your editor-in-
chief for the past two years. I hope you enjoy this edition
of Perspective.

All the Best,

Keri A. Mahoney

The Law Office of Keri Mahoney, PLLC
Editor-in-Chief

The Importance of Giving Help

Back in November I was made aware of the worst
case of child abuse I had ever heard. It was the story of
six children ranging in age between 2 1/2 and 16 years
old, trying to be permanently removed from their fam-

ily for various abuses. I always pride myself in being

a strong person but children are my weakness. It hit

me hard. I cried. I was disheartened and losing faith in
humanity, knowing that such unspeakable things could
happen so close to home. I called my mom and she said I
could not change what happened; all I could do is change
the future. This, somehow, was reassuring. I thought
about it. [ read about it. I did some soul-searching. The
next day I called the center where some of the children
had been placed and I left various messages. I kept call-
ing until I was able to speak to someone and ask: “How
can I help?” I was informed of the Berkshire Farms Holi-
day Angel program, where any
one child could be “adopted” for
the holidays. The voice on the
other end of the telephone said
that for many children living at
the center, the holidays are the
saddest time of the year.

Here was the perfect op-
portunity to help, I thought. I
wanted to help as many children
as I could, so I emailed everyone
I knew. I posted in the NYSBA com-
munities. I emailed my “mommy community,” as well
as the Romanian community in Albany. I reached out to
my family and all my friends. The response was immedi-
ate and overwhelmingly positive. It was exciting to open
my email every day and see requests for wish lists come
pouring in.

Norina Melita

By the end, we were able to help out 64 children in
total. It was an amazingly positive and fulfilling experi-
ence, knowing that all those children, including the six
that fueled my desire to help the center, were receiving
their gifts for the holidays. Something that had started off
as the worst news I had ever heard developed into one of
the largest positive impacts I could make for the commu-
nity. As the holidays are winding down, I am extremely
grateful and appreciative for all the people who helped
with this project and who helped change my perspective
of the world.

Special thank-you to Samantha Howell, Mary
Cipriano-Walter (Prisoners Legal Services, NASW-NYS),
Lauren Sharkey (Cioffi Sezlak Wildgrube P.C.), Michael
DiFalco (Aiello & DiFalco, LLP), John Christopher (Sahn
Ward Coschignano PLLC), all the staff at Solomon and
Solomon, P.C., Angela Wu, Caitlin Monjeau, Tanya Davis,
Upstate New York Attorneys, LLC, Nancy Delain, Ana
Stan, Simona Bulai, and Laura Popa.

Respectfully
Norina Melita
Incoming Editor-in-Chief
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A Message from the Section Chair

As my time as chair-
person of the Young
Lawyers Section comes
to an end, it is a good
time to reflect on all we
have accomplished as a
Section in the past year.

The YLS has had
an incredibly successful
year. Our membership
numbers are up, we are
financially healthy, and
organizationally we
have an Executive Com-
mittee of well qualified
attorneys who are com-
mitted to making this
Section all it can be for our members.

In 2016, NYSBA President Claire P. Gutekunst created
a two-year “Membership Challenge” for all NYSBA Sec-
tions. In summary, in 2017, the goal was for all Sections
to increase paid membership by 2 percent, and then an
increase of 3 percent for 2018. I am happy to report that
the YLS was one of eight Sections to meet the 2017 goal.
In fact, we have not only met our 2017 goal but, provided
we do not lose any members in 2018, we have already
exceeded our 2018 goal as well. Including both paid and
free members, the YLS has 12,095 members, making it
the largest Section in NYSBA. Counting paid members
only, we are the third largest Section—remember that all
New York State law students become free members of
the Young Lawyers Section through the Pathway to the
Profession Program.

Financially, our Section remains in a very good place.
We ended the year with a minor deficit of $999. This
modest amount of additional expense will be paid from
our Section’s accumulated surplus of $45,604. I am very
confident that the state of our Section’s financial health
will allow us to continue to grow as a Section, without
compromising member benefits.

The YLS continues to provide top quality program-
ming and events to our members. In June 2017, we held
our Supreme Court Admissions Program in Washington
D.C., where 39 attendees were admitted to the Supreme
Court of the United States. In October, the Section held its
first Advanced Trial Academy program at Syracuse Uni-
versity. In addition to these statewide programs, many of
our district representatives organized local networking
events and CLE programs for our members throughout
the year.

The NYSBA Annual Meeting was held from January
22nd to 26th at the Hilton Midtown Hotel New York. This
year, the Section held a half-day CLE Program chaired
by Natasha Shishov, which covered topics such as “Best
Practices for Winning Your Case Before Trial”; “Ethi-
cal Considerations for Lawyers in the Digital Age”; and

“Marketing Yourself and Building Your Brand.” Thank
you, Natasha, for all of your hard work on this successful
program. In addition, each year at Annual meeting, the
Section selects one very deserving attorney from a pool
of highly qualified nominees for the Outstanding Young
Lawyer of the Year Award. This year we were honored

to give the Award to Lanessa L. Owens. Lanessa was the
standout candidate in a field of over 30 well-qualified
young attorneys who were nominated this year. Congrat-
ulations again, Lanessa, a well-deserved honor!

Most recently we held our 9th Annual Trial Academy
from April 4th to April 8th at Cornell University School
of Law. If you are a trial attorney or want to become
one, then this program is for you. Trial Academy is the
perfect setting to gain realistic trial experience outside
of the court room. Trial academy sells out or nearly sells
out each year, and this year was no exception, with 55
attendees participating in the program. I want to take
this opportunity to thank all of the Trial Academy team
leaders, speakers, faculty, volunteers and NYSBA Staff
members—without you there would be no trial academy,
so thank you for all you do.

Next year marks the 10-year anniversary of the YLS
Trial Academy Program and it promises to be a program
to remember. The Trial Academy Program dates for 2019
are April 3rd to 7th, so if you think you may be interested
in attending, please save those dates now. I have the
honor and privilege of co-chairing the 10th Anniversary
Program with our current Treasurer and incoming Chair-
Elect, Lauren Sharkey, so if you are able to attend, we look
forward to seeing you there.

If any Section member has an idea for programming
that she or he would like to see in the upcoming year,
please let a member of the Executive Committee know, or
better yet, come to one of our quarterly Executive Com-
mittee meetings and let us know in person.

Our next Executive Committee meeting will be held
during our Section Summer Meeting in Saratoga Springs,
New York, from June 29-30. Our Executive Committee
meeting and a dinner will be held on Friday, with a half-
day CLE program on Saturday. The Summer Meeting is a
great way for you to meet and network with your fellow
YLS members, in an informal, relaxed setting. Registra-
tion information for the summer meeting can be found at
http:/ /www.nysba.org/YOUNSU2018/.

Thank you to all of our members for making my
time as Chairperson of the Young Lawyers Section such
a memorable time in my life. Without your support,
dedication, and hard work, the Section would not be all
it is today. If any Section member would like to get more
involved in our Section, please do not hesitate to contact
me directly. I am more than happy to discuss potential
opportunities with you.

John P. Christopher
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The Legal Profession—Attorneys and Courts—Bulwark

Against Injustice
By Michael L. Fox

Articles have been written about the importance of
attorneys and judges in our civil, democratic society.
Speeches have been given. Protests have been held. Yet, to
this day, attorneys are often scorned, and judges derided,
by our citizenry, by our politicians, by our comedians—
that is, until they are needed.

In 1788, Founding Father and fellow New Yorker
Alexander Hamilton! wrote the following in defense of
the newly proposed Constitution’s provisions on the
judiciary: “there is no liberty, if the power of judging be
not separated from the legislative and executive pow-
ers.”? Secretary Hamilton, although concerned about the
potential weakness of the judiciary compared to the other
two branches of government (lacking a military, lacking
legislative authority), did speak of the judiciary and its
unique position in government as being “the citadel of
the public justice and the public security.”® Furthermore,

[t]he complete independence of the
courts of justice is peculiarly essential

in a limited constitution. By a limited
constitution I understand one which
contains certain specified exceptions to
the legislative authority; such for instance
as that it shall pass no bills of attainder,
no ex post facto laws, and the like. Limita-
tions of this kind can be preserved in practice
no other way than through the medium of
courts of justice; whose duty it must be to
declare all acts contrary to the manifest tenor
of the constitution void. Without this, all the
reservations of particular rights or privileges
would amount to nothing.

There is no position which depends on
clearer principles, than that every act of a
delegated authority, contrary to the tenor
of the commission under which it is exer-
cised, is void. No legislative act therefore
contrary to the constitution, can be valid.
To deny this would be to affirm that the
deputy is greater than his principal; that
the servant is above his master; that the
representatives of the people are superior
to the people themselves; that men act-
ing by virtue of powers may do not only
what their powers do not authorize, but
what they forbid.*

The watch-fires
of the gatekeep-
ers and stewards of
the law must never
dampen, but rather
must continue to
burn brightly. Judges
and attorneys ensure
that the actions of the
other two branches of
government remain
in check, and remain
constitutional. Never
more than now has a
nobler mission been
required in this Na-
tion. The rulings on
the law and under
the law protect the
rights of the people of our nation, and preserve the Con-
stitution and its protections for all.

In the early 2000s, during commencement ceremonies
at Columbia University in the City of New York, each of
the college deans would stand and request that the Uni-
versity President confer upon their graduating students
the degrees earned, with all attendant rights and privi-
leges. In May 2003, when then-School of Law Dean David
Leebron stood, he requested that the President confer
upon the Doctors of Law their degrees so they could go
out into the world to preserve and protect the rights and
privileges granted to all of the other graduates, in addi-
tion to protecting all members of society. Dean Leebron’s
sentiments should be mirrored by a larger audience.

Certainly, the bench and bar exist not to advance
the interests of only the powerful or the majority. They
exist to protect the rights and privileges of all—includ-
ing the minority, and those with unpopular views. The
U.S. Constitution itself was designed to protect both the
majority and the minority. Look no further than at how
the Founders, in their eminent wisdom, constructed a
representative legislature that ensured representation of
the populous states (in the House), and equal representa-
tion of the small and large states (in the Senate), following
something in the Constitutional Convention that appears
sadly lacking in government today—compromise.® There
have always been political disagreements and differences,
but compromise often leads to a greater good.
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One of the most offensive statements often uttered
against attorneys is also most often taken out of con-
text —William Shakespeare’s infamous line: “The first
thing we do, let’s kill all the lawyers.”” A review of the
full context of this line would indicate that the characters
who were speaking were plotting to overthrow the king
and the whole order of society. To succeed, the anarchists
knew that the first thing they would have to do was “kill
all the lawyers.” The legal profession—the lawyers, and
from their ranks the judges—was recognized as one of the
bulwarks of an ordered society. Before the ordered society
could be successfully challenged, any potential challenger
would first have to kill all the lawyers because they are
the guardians of law and justice.®

Beyond the physical violence against members of the
legal profession, which although rare, has been seen in
nations struggling with democracy and self-rule,’ a differ-
ent danger has emerged. In the United States, legislation
has been introduced in several states to limit or eliminate
the role of the judiciary in the system of co-equal branches
and “checks and balances”;!” and baseless derogatory
comments aimed at undermining and weakening the
judiciary and judicial system—or certain members thereof
who render what are deemed “unpopular decisions”—
have been uttered by those holding the highest offices
of our society.!! These items serve only one dangerous
goal—a threat to the sanctity and stability of the Constitu-
tional Republic that is the United States.

The very foundation of democratic society has been
the Rule of Law. The checks and balances of the three
branches of government are the hallmark of the United
States. Historically, attorneys had great influence on the
drafting of the Declaration of Independence and the U.S.
Constitution (as well as the Constitutions of the several
States). It seems that the first doctoral degree awarded in
the course of human history was a doctorate in civil law
in the 1100’s, in Bologna, Italy.'>? Members of the legal
profession should be proud of their professional lineage
and shared historical roots.

In today’s political environment, President Franklin
Delano Roosevelt’s words should resonate: “The test of
our progress is not whether we add more to the abun-
dance of those who have much, it is whether we provide
enough for those who have too little.”!3

Going forward in uncertain times, the Legal Profes-
sion and the Nation should recall the closing words of the
Second Inaugural Address of President Abraham Lincoln.
While the current state of affairs do not rival the horrors
of the Civil War, the nation should nevertheless proceed
with the certainty that it has survived greater turmoil,
and arisen all the stronger for it, with democracy intact,
values purified, and the co-equal branches of government

functioning as intended in 1787. In the immortal words of
President Lincoln:

With malice toward none; with charity
for all; with firmness in the right, as God
gives us to see the right, let us strive on
to finish the work we are in; to bind up
the nation’s wounds; to care for him who
shall have borne the battle, and for his
widow, and his orphan—to do all which
may achieve and cherish a just, and a
lasting peace, among ourselves, and with
all nations.*

This is a diverse country. That is the historical per-
spective. Respect, understanding, compromise, and
concern for the interests of our entire country, majority
and minority, are necessary. This includes respect for the
legal profession, for attorneys and judges who endeavor
daily to ensure justice and equality, for the rich and the
poor, for the majority as well as minority viewpoints.!
The Pledge of Allegiance is often recited at public gather-
ings, and political events. In its present form the Pledge
concludes: “to the Republic,... one Nation, under God,
indivisible, with liberty and justice for all.”1® Truly,
“[i]njustice anywhere is a threat to justice everywhere.
That is where attorneys and judges find their calling—as
society’s bulwark against injustice.

717
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and unfair and unjust criticism of the courts and judges at this time
above all times cannot be productive of any good.” Id. at 657.
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Taxation of Fiber Optic Cables in New York State

By Dylan C. Harris

While all real property in New York
State is taxable unless an exemption to
taxation exists, the taxation of fiber optics
remains an aberration to this rule. Although
fiber optics have been in use for well over
two decades, the appellate level courts of
New York only recently began to rule on
their taxability. The Appellate Departments,
however, are split on how to define fiber
optics as well as their taxability.

Fiber optics are enclosed, “thin transpar-
ent fibers of glass or plastic...that transmit
light throughout their length by internal
reflections.”! They are used to transmit
light and data over short or long distances,
including transmission for telecommunications, internet,
and cable television. These cables can be placed above
ground, underground, and underwater.

Fiber optics run through both private and public
rights of way and the placement of fiber optics directly
impacts their taxability. New York’s Real Property Tax
Law (RPTL) defines what constitutes real property
in New York State.? Specifically, RPTL states that real
property includes “all lines, wires, poles, supports and
inclosures [sic] for electrical conductors upon, above and
underground used in connection with the transmission
or switching of electromagnetic voice, video and data
signals between different entities separated by air, street
or other public domain,” when owned by other than a
telephone company.3

"Applying RPTL § 102(12)(f), the Third
Department ultimately held that fiber
optics transmit light signals, but do not
distribute light, keeping fiber optics
outside the purview of the statute and
making them not taxable real property in
New York.”

Fiber optics in a public right of way are taxed as
special franchise property by the New York State Depart-
ment of Taxation and Finance, Office of Real Property Tax
Services (ORPS). A special franchise is defined as the right
of a utility company to place equipment in a public right
of way.* However, fiber optics in the private right of way
are only taxable if they fall within the above statutory
definition of real property.

The split amongst the Appellate De-
partments of New York State concerns the
taxability of fiber optics in the private right of
way. The controlling case law for each Appel-
late Department is discussed infra.

Not Taxable

RCN N.Y. Communications, LLC v. Tax
Commission of New York®

The Appellate Division, First Department
held that RPTL § 102(12)(i) limits assessable
property to wires “for electrical conductors.”
Since fiber optic cables are not “for electri-
cal conductors,” they are not assessable.”
The court narrowly construed RPTL § 102(12)(i) and any
doubts in the construction of the statute were resolved in
favor of the taxpayer.

6

Level 3 Communications, LLC v. Clinton County?®

As above, the Appellate Division, Third Department
looked at the different meanings of “transmit” and “dis-
tribute,” because courts may reasonably infer that where
different terms are used in a statute, different concepts are
intended.” Applying RPTL § 102(12)(f), the Third De-
partment ultimately held that fiber optics transmit light
signals, but do not distribute light, keeping fiber optics
outside the purview of the statute and making them not
taxable real property in New York.!

Level 3 Communications, LLC v. Chautauqua County™

Similar to the First Department in the RCN case, the
Fourth Department looked to the plain meaning of the
statutory language and narrowly construed the statute,
resolving any doubts concerning the scope in favor of
the taxpayer.!2 The court defined the word “distribute”
as used in RPTL § 102(12)(f) and held that fiber optic
cables transmit light signals, but do not distribute light;
rather, they distribute data.!® Therefore, fiber optic
installations do not fit within the plain meaning of
“distribute” in RPTL § 102(12)(f) and are not taxable real
property.'4

Taxable
T-Mobile Northeast, LLC v. DeBellis'®

The Appellate Division, Second Department inter-
preted RPTL § 102(12)(i) in an attempt to effectuate the
legislative intent according to the plain meaning.'® Ulti-
mately, “for electrical conductors,” as used in the statute,
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was found to modify only the term “inclosures” [sic] and
not the entire list of “lines, wires, poles, supports and in-
closures [sic].”1” The court then reasoned that Petitioner’s
fiber optic cables are “lines” or “wires” within the mean-
ing of RPTL § 102(12)(i) and taxable real property.'8

Conclusion

The issue of whether fiber optics in the private right
of way are taxable in New York State and may be added
to tax rolls likely will be decided by the Court of Appeals.
While the First, Third, and Fourth Departments have held
that fiber optics in the private right of way are not taxable,
the Second Department has held that they are. This issue
is ripe for legislation clarifying the language of the RPTL
§ 102(12) in the event that New York’s highest Court de-
clines to decide the issue.

Endnotes

1. Dictionary definition of fiber optics, Merriam-Webster,
https:/ /www.merriam-webster.com/ (enter fiber optics in search
box).

2. N.Y.Real Prop. Tax § 102(12).

3. Id.§102(12)(i).

4. Id.§102(17).

5. 943 N.Y.5.2d 480 (App. Div. 1st Dep’t 2012).

6.  Id. at481.

7. Id.

8. 40N.Y.S.3d 227 (App. Div. 3d Dep’t 2016).

9. Id. at 230.

10. Id. at 230-31.

11. 50 N.Y.5.3d 202 (App. Div. 4th Dep’t 2017).

12, Id.

13. Id. at 205.

14. Id. at204.

15. 40 N.Y.S.3d 164 (App. Div. 2d Dep’t 2016).

16. Id.at167.

17. Id.

18. Id.
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Raising the Bar: Adjusting the New York Law School
Curriculum to Prepare for an Inevitable Exam

By Benjamin Pomerance

Introduction

For decades, observers have speculated about the best
ways to revise and refine the American law school curric-
ulum.! Relatively few commentaries, however, focus their
attention on the most glaring inevitability for the majority
of law students: the bar exam. While plenty of pundits
offer fine arguments about the insufficiency of state bar
exams as tools for assessing an aspiring attorney’s fitness
for legal practice, only a small number of evaluators cen-
ter their gaze on the important matter of better preparing
law students to take these ever-controversial tests.?

This lack of detailed attention regarding bar exam
preparation is problematic. The continued existence of
these exams is a reality that legal educators cannot in
good faith avoid.?> Most students pay the high price of a
law school education with the goal of entering the prac-
tice of law—a desire that becomes unattainable without
passing the bar.* To fulfill the reasonable expectations of
their paying customers, law schools are obligated to pre-
pare students as best as possible to overcome this inevita-
ble barrier.> While students bear a responsibility to devote
the time and energy that is necessary to learn the material
that is tested on this exam, educators possess an equally
vital duty to develop the best pathway for students to
reach this objective.

This article briefly outlines a set of principles which,
if followed, should improve the readiness of law school
graduates to confront this inevitable test. It then provides
a sample three-year course curriculum aimed at improv-
ing the overall preparation for the majority of students at
a New York State law school. Overall, this article demon-
strates that New York’s law schools can follow this set of
basic values to better prepare students for passing the bar
without causing a decline in the overall academic experi-
ence that the students at these schools receive.

The Five Pillars

a. Complementary Pairings

Legal education is in many respects an ongoing cu-
mulative process.” Law is best taught in an environment
of constant critical thinking in which students are forced
to view various practice areas as interlocking and interre-
lated components of a much larger whole.® To maximize
this form of learning, law schools should look to match
complementary courses together in a single semester.
Certain legal subjects pair particularly well with other
topics, allowing professors to highlight both the similari-
ties and the differences of each.

By closely evaluating
which topics intersect best
together, and then assign-
ing these courses side-by-
side in the same semester,
schools will give students
a better understanding of
these subjects at both the
micro level and the macro
level. As a result, graduates
will leave these classrooms
with a far better grasp of
the material taught in these
courses, a depth of under-
standing that should pay
dividends when evaluating fact patterns on the bar exam.

b. Familiar Before Foreign

For most students, all law school classes introduce
a substantial amount of previously unknown subject
matter.” However, certain law school courses are typi-
cally more foreign than others. Criminal law, for instance,
contains situations, principles, and concepts that are at
least peripherally recognizable to most people who watch
crime shows on television. On the other hand, a course
in property law forces the majority of students to learn
an array of unfamiliar terms and procedures, leading to a
typically steeper learning curve for pupils in these classes.

A student’s ability to learn, retain, and properly apply
information increases when that student gains confidence
and acts with assurance within a subject area.! With
this in mind, it logically follows that law students will
improve their retention of knowledge and their ability to
apply concepts to fact patterns—essential skills for bar
exam success—if they encounter at least partially familiar
subjects at the outset of their law school careers.!!

c¢. More Mandatory, More Meaningful

This is perhaps the most controversial proposal on the
list. Trends in modern legal education emphasize the need
for law students to pick from a broad menu of course
offerings.!? Commentators supporting these theories call
for ample room in a law student’s schedule for multiple
elective courses, allowing the pupil to select from an array
of lecture classes, seminars, clinics, internships, extern-
ships, study abroad opportunities, independent study
options, and more.!3 Without a doubt, students benefit in
many ways from a diverse legal education, allowing them
to gain experiences that they can carry with them into the
practice of law.
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However, the gates to the practice of law will almost
certainly remain closed to students who do not pass the
bar exam. Accordingly, law schools need to strike a bet-
ter balance between the all-you-can-eat buffet of elective
class offerings and the castor oil of mandatory courses.
While most law schools tend to demand that all of their
students pass courses in criminal law, constitutional law,
contracts, property law, torts, federal civil procedure,
and evidence, classes in plenty of frequently tested bar
exam topics are not required learning at many New York
State law schools.!* At minimum, a law school in New
York should also mandate classes in trusts and estates,
matrimonial and family law, criminal procedure, conflicts
of laws, and business organizations to best prepare all
students for bar exam success.'®

“The only mandatory course in this final
semester is a graded four-credit bar
review class.”

Experts agree that the current New York State bar
exam demands greater precision than ever in understand-
ing the black-letter law in these areas and successfully
applying these laws to sets of facts.!® Preparations to
succeed in this format should not begin on the first day of
some costly high-pressure bar review course. Instead, law
schools need to establish the groundwork of knowledge
in all of these areas by requiring at least one semester
of focused study in each of these fields. As the sample
schedule illustrates below, such a structure is eminently
possible.

d. Reinforce Through Review

Typically, law schools assign courses in the subjects
that appear most frequently on the bar exam—torts, con-
tracts, criminal law, property law, and the like—during
students’ first two semesters of study.!” As a result, stu-
dents subsequently have two years to forget most of the
in-depth knowledge acquired during those two semes-
ters.!® Consequently, most pupils begin their bar review
sessions by trying to dust the cobwebs off of material that
they likely have not touched in two years, an experience
that is both counterproductive and exasperating.?

Reinforcement and review is an age-old pedagogi-
cal tool which often proves successful, particularly when
preparing for an exam that requires test-takers to think
of key concepts accurately and quickly to avoid wast-
ing time.?’ Therefore, to avoid this damaging knowledge
regression, law schools should mandate review courses
for all students during their second- and third-year sched-
ules. Students need to take these courses for academic
credit, and professors administering these courses need
to offer periodic graded examinations—preferably using
questions from prior bar examinations—to assess student
performance in these classes.

While such a system may seem unduly paternalistic
to some observers, it is the only practical way to ensure
that law students continually review and reinforce the
material learned in their prior year’s courses. Voluntary
ungraded review sessions will never rise to the top of
a law student’s hierarchy of needs. Only mandatory
courses with grades that count toward the student’s
class rank will stimulate the majority of students to take
these review classes seriously.?! Through these periodic
well-structured review opportunities, schools will help
students guard against the demoralizing phenomenon of
beginning to study for the bar exam and abruptly real-
izing just how much material they forgot since their first
semester of law school.

e. Pace and Space

As discussed above, most law school curriculums
ironically place virtually all of their mandatory bar exam-
related courses into the first two semesters, with perhaps
one or two required courses remaining for the third
semester.?? By the time a student enters his or her fourth
semester of law school, the classes encompassing the sub-
jects that are most heavily tested on New York State’s bar
exam are already squarely in the rearview mirror.

There is no reason why these courses cannot be
spaced out in a more balanced manner during the first
two years of law school rather than shoved into the first
couple of semesters. In particular, law schools should
extend many of the most heavily tested core subjects into
a full-year course. This will provide students with ample
opportunity to ask questions, address concerns, and fill
in any gaps in their necessary knowledge of these topics.
Additionally, stretching these courses from one semes-
ter into a full year will afford professors enough time to
cover each key element upon which the bar exam tests,
rather than rushing through certain sections or skipping
particular segments entirely due to tight time constraints.

Extending the length of certain heavily tested courses
from one semester to one year, and moving some of these
courses from the first year into the second year, will not
impose dramatic hardships upon the ability of students to
pursue additional opportunities during their second and
third years of law school. The sample schedule outlined
below demonstrates that students still have room in their
schedules during their second and third years to take a
healthy number of elective courses, clinics, internships,
and so on. This is therefore another change in the New
York State law school curriculum that simply makes sense
to enact.

One Sample Schedule

Various possibilities exist for developing an academic
schedule adhering to the five principles discussed in the
preceding section. The schedule outlined below offers
just one possible plan of courses that a law school could
require to better meet the needs of its students in terms

18

NYSBA Perspective | Spring 2018



of bar exam preparation without sacrificing the quality of

their legal education.

a. First Semester

Course Credit Hours
Lawyering Skills 1 Three
Federal Civil Procedure Three
Torts 1 Three
Criminal Law Three
Criminal Procedure Three
Total Mandatory Credits Fifteen
b. Second Semester
Course Credit Hours
Lawyering Skills 2 Three
Constitutional Law Four
Evidence Four
Torts 2 Two
Professional Responsibility Three
Total Mandatory Credits Sixteen
c¢. Third Semester
Course Credit Hours
Property Law 1 Three
Contracts 1 Three
Trusts & Estates Three
First-Year Review Two
Total Mandatory Credits Eleven
d. Fourth Semester
Course Credit Hours
Property Law 2 Three
Contracts 2 Three
Matrimonial & Family Law Four
First-Year Review Two
Total Mandatory Credits Twelve
e. Fifth Semester
Course Credit Hours
Business Organizations Four

Conflict of Laws Two
Second-Year Review Four
Total Mandatory Credits Ten

f. Sixth Semester

Like a competitive swimmer, runner, or cyclist
training for a big race, law students under this plan will
undergo a “tapering phase” in their last semester. By
this point, all of the required courses that introduce new
legal practice areas will have been completed, allowing
students ample room to take electives or pursue other
opportunities prior to graduation day. This ensures that
students will not reserve all of the courses that are most
relevant to the bar for a final semester of panic.

The only mandatory course in this final semester is
a graded four-credit bar review class. By adhering to the
five pillars throughout the previous five semesters, this
class plan should ensure that this course will not bring an
unpleasant discovery of how much the student has left to
learn. Rather, this course should focus on filling any final
gaps in a student’s understanding of bar-tested subject
matter, providing plenty of opportunities for students to
practice bar-style questions under time-pressured condi-
tions, and bolstering the confidence of students leading
up to the post-graduation final leg of their journey toward
the bar exam.

Conclusion

Regardless of how valid any criticisms of the bar
exam might be, this test remains an inevitable reality for
any person seeking a career as a practicing attorney—and,
by extension, an inevitable reality that law schools must
confront on their students’ behalf. This article provides
five pillars upon which any bar-focused curriculum revi-
sion should stand. Placing the most traditionally familiar
fields of study first in a law student’s course plan will
help build confidence among these pupils from the outset.
Pairing complementary courses together will immerse
students in an environment of constant reinforcement and
review, allowing them to better understand how key legal
principles compare and contrast among interrelated fields
of study.

Increasing the number of mandatory courses guar-
antees that pupils receive appropriate exposure to the
primary areas of focus on the bar exam prior to gradua-
tion, an approach far better than leaving students to teach
themselves complex fields of law in a few weeks before
the exam. Spreading the required courses over a longer
time period will grant professors sufficient duration to
cover the various sub-topics about which the bar examin-
ers may pose questions. Lastly, mandatory graded review
classes will guard against students forgetting information
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learned in prior years and will provide experience with
bar-style questions long before the actual test.

The course plan described in this article represents
the author’s belief of how to best implement these five
principles. Alternative curricula may also be possible
while still following these five overarching pedagogical
values. The more important takeaway from this discus-
sion is the need for law school administrators to engage in
these conversations about better preparing their students
for the bar exam and revising their sets of courses ac-
cordingly. Such changes are not infantilizing, excessively
paternalistic, or improperly restrictive. Rather, they repre-
sent a necessary improvement in the services that schools
deliver to their students, raising the bar in legal education
to help their paying customers reach their ultimate goal.
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Digital Footprints and the Fourth Amendment: The Right
of the People to Be Secure in Their Persons

By Roya Imani

To prevent the government from commit-
ting incursions into their lives, the American
people ratified the Fourth Amendment as part
of the Bill of Rights in 1791. It provides, in
relevant part, that “[t] he right of the people
to be secure in their persons, houses, papers,
and effects, against unreasonable searches
and seizures, shall not be violated.”! Tech-
nological advances have made it difficult to
abide by the Fourth Amendment. As technol-
ogy advances, our digital footprints become
easier to track by the government and private
companies in ways that were once unthink-
able. Thomas Jefferson’s relationship with
Sally Hemmings (one of his slaves) has included tracing
where he was during every day of his life in the 18th and
19th centuries—long before cell phones. As my Consti-
tutional Law professor suggested, if Jefferson and Hem-
mings carried cell phones, we could have determined
their relationship a lot more easily using modern tracking
methods. The new normal is to have users” knowledge
shared with tech companies like Google, Facebook, and
Apple as information that might end up in the hands of
the government. Many cellular providers inform custom-
ers in their privacy policy that they collect location data,
which means the public expects that cellular providers
are regularly collecting and tracking cell phone usage.

In 2017, the Supreme Court granted certiorari on the
case of two half-brothers, Timothy Carpenter and Timo-
thy Sanders (collectively “Carpenters”), who were ac-
cused of being the masterminds behind a series of armed
robberies (ironically, stealing new smartphones) in Ohio
and Michigan.? Rather than securing a warrant as re-
quired by the Fourth Amendment, pursuant to a showing
of probable cause, the government acquired the records
from the Carpenters’ cellular providers pursuant to the
Stored Communications Act, which allows phone com-
panies to disclose records when the government provides
“specific and articulable facts showing that there are rea-
sonable grounds to believe” that records at issue “are rele-
vant and material to an ongoing criminal investigation.”3
The records allowed the government to determine that,
over a five-month span in 2010 and 2011, the Carpenters’
cellphone connected with cell towers near the robberies.*
To invoke the Fourth Amendment protection, the Carpen-
ters will have to demonstrate a reasonable expectation of
privacy that has been invaded by government action. In
Katz, the court asserted that to determine whether one has
a reasonable expectation of privacy, there must be a sub-
jective expectation of privacy that society recognizes as
reasonable.® Failure to demonstrate both a subjective and

W objective expectation of privacy terminates
the search analysis entirely, as insufficient to
invoke Fourth Amendment protection.®

The Supreme Court should hold that
Carpenters’ business records are unprotected
by the Fourth Amendment because there is
no subjective expectation of privacy when the
Carpenters voluntarily conveyed the informa-
tion to MetroPCS and T-Mobile (collectively
“providers”) in the regular course of business.
Under the third-party doctrine, “a person has
no legitimate expectation of privacy in infor-
mation he voluntarily turns over to third par-
ties.”” This means that once a person’s records
are handed over, the “companies are deemed to ‘own’
them, as they are in possession of them and are generally
the ones that created them..., the information can [then]
be transferred free from the permission of the subject of
the information.”8 The Court relied on this theory in Mill-
er, where it noted that the bank records were not Miller’s
“private papers” because he was not in possession of the
documents.? Instead, the documents were deemed “the
business records of the banks.”'? Similar to Miller, by
transmitting signals to the nearest cellular towers in order
for the calls to be connected, the Carpenters did not reveal
“confidential communications,” but rather information
that was required to transact business.

More recently, the Court in United States v. Graham
reasoned that because defendants knowingly and will-
ingly surrendered historical cell site data to a third party,
they assumed the risk that Sprint/Nextel, Inc. would
turn over this information to government investigators,
and therefore had no reasonable expectation of privacy.!!
The same reasoning applies in the Carpenters’ case; the
government did not surreptitiously view, listen to, record,
or in any other way engage in direct surveillance of peti-
tioners to obtain the information. Instead, the providers,
on their own, kept these records in the normal course of
business.

Relying on Riley v. California, the Carpenters argue
that when the government obtained months” worth of
data comprising thousands of individual locations, they
needed to get a search warrant.!> However, the Carpen-
ters fail to recognize the important distinction between
Riley and their case. Riley covered the wealth of internal
data that a phone can store, including emails, notes,
photos, and text messages, and not the limited kind
information such as location data.'® The evidence in Riley
revealed content information which is “...vastly more...
than whether the user happens to be located within
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a two-mile radial wedge.”!* “Although [Carpenters’]
conduct may have been calculated to keep the contents of
[their] conversation private, [their] conduct was not and
could not have been calculated to preserve the privacy
of the number [they] dialed.”!> Moreover, the Carpenters
chose to use the phones within two-mile radius of each
of the banks during the robberies. The disclosure of this
information could have been prevented by simply turn-
ing off the phones if they did not want this information to
be revealed to the providers and ultimately the govern-
ment. As one federal judge noted, “...the Government
does not require [a member of the public] to obtain his
cell phone service from a particular service provider that
keeps historical cell site records for its subscribers...and
it does not require him to make a call, let alone to make

a call at a specific location.”1® Therefore, the Carpenters
exposed that information to the company’s equipment in
the ordinary course of business and thus have no subjec-
tive expectation of privacy in that information.

Even if the Carpenters had a subjective expectation of
privacy in the historical cell site data that was voluntarily
conveyed to the providers, that expectation is not “one
that society is prepared to recognize as ‘reasonable.””!” In-
dividuals do not have a reasonable expectation that they
may use their cell phones to make and receive calls and
yet have their location remain private. In fact, the public
understands that phone providers have “.. .facilities for
making permanent records of the numbers they dial, for
they see a list of their long-distance (toll) calls on their
monthly bills.”!® Like many other cellular companies,
the providers in the Carpenters’ case disclosed on their
websites that they collect location data, which means the
public would expect that the providers regularly collect
and track cell phone usage.'” Generally, phone companies
do this to calculate roaming charges and detect fraud.
Therefore, individuals “...take the risk, in revealing [their]
affairs to another, that the information will be conveyed
by that person to the government...even if the informa-
tion is revealed on the assumption that it will be used
only for a limited purpose and the confidence placed in
the third party will not be betrayed.”?° Likewise, the Car-
penters assumed the risk that the providers would reveal
to the government their historical cell site data.

Relying on United States v. Jones, where the police at-
tached a GPS tracking device to the underbelly of Jones’s
car and tracked it 24 hours a day for 28 days without a
warrant, the Carpenters argue that Smith does not have
a place in our modern technological society.?! In making
that argument, however, the Carpenters omit the differ-
ence between GPS tracking and cell site data. With GPS,
the government is surveilling movements visible to the
public and there is no third party involved, but cell site
data is voluntarily disclosed to a third party who become
new owners. The GPS in Jones revealed to the govern-
ment the location and movements of the suspect in real
time, showing exactly what building the target is located

within.?? Historical cell site data is, as its name implies,
historical—the information revealed by such data indicat-
ing to the government only where a suspect was and not
where he is.2? This information is limited to points within
a two-mile radius of a cell tower used to connect the

call, which is not precise enough to be compared to GPS
data.?* The Supreme Court has applied the “public dis-
closure doctrine” to government use of GPS surveillance,
beeper tracking, and the like but not to cell site data.”
GPS data can reveal an individual’s political and religious
beliefs, sexual habits, and so on, which is an overly broad
array of information that intrudes upon the intimate lives
of citizens.

Moreover, it is important to remember that the GPS
surveillance in Jones was conducted without a valid war-
rant or court order.2® Here, however, the government
obtained the historical cell site data information from
the providers pursuant to a court order issued under
the Stored Communications Act, under the “specific and
articulable facts” standard.?”

Opponents assert that third-party doctrine is out-
dated considering technological advancements. Justice
Marshall said as much in his dissent in Smith, where he
argued that “privacy is not a discrete commodity, pos-
sessed absolutely or not at all.”?® He continued: “Those
who disclose certain facts to a bank or phone company
for a limited business purpose need not assume that this
information will be released to other persons for other
purposes.”?’ Similarly, Justice Brandeis asserted that
“...every unjustifiable intrusion by the government upon
the privacy of the individual, whatever means employed,
must be deemed a violation of the Fourth Amendment.”*
However, eliminating the third-party doctrine, would ex-
pand Fourth Amendment protection to an unreasonable
extent. The third-party doctrine addresses this problem
by allowing cellular providers to track cellphone usage
and only reveal it to the government pursuant to a court
order. Further, “[lJaw enforcement tactics must be allowed
to advance along with technological changes to prevent
criminals from circumventing the justice system.”3! The
government should not be prevented from availing itself
of technological advances and every request for docu-
ments should not require probable cause. As Professor
Orin Kerr posits, this upsets the privacy-security balance
that undergirds the Fourth Amendment because “...the
police would need probable cause to observe evidence of
the crime, but they would need to observe evidence of the
crime first to get probable cause.”?? Accordingly, the gov-
ernment’s acquisition of the Carpenters’ records from the
providers pursuant to court order issued under the Stored
Communications Act was obtained properly.

As technology changes, so do popular expectations
and attitudes towards privacy. It is Congress that is
“...usually better equipped than courts are to answer the
empirical questions that such technologies present.”33
Absent Congressional action, courts should only rely on
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legal precedent which currently agrees with Smith and
Miller in holding that information collected and stored
by cellphone companies is unprotected by the Fourth
Amendment.
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