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Basics of Special Education  
Kerry McGrath 
Special Education Attorney 
 
Overview 
During the first part of our presentation I will review some of the basic terms in 
special education. Then we will walk through an Individualized Education 
Program (IEP).  Our hope is that this information will provide some insight on 
how to use the IEP to serve your clients in your special needs practice.  
 
Special Education Loves Acronyms 
IDEA- Individuals with Disabilities Education Act (or IDEIA Individuals With 
Disabilities Education Improvement Act). The federal statute that requires to 
states that accept funding under the IDEA provide all students with disabilities a 
Free and Appropriate Public Education. See 34 CFR § 300.700  
 
FAPE- A Free and Appropriate Public Education. Not the Cadillac of special 
education but a program that is allows the Student to make appropriate progress  
based on his individual circumstances. Endrew F. ex rel. Joseph F. v. Douglas 
Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 197 L. Ed. 2d 335 (2017). 
 
CPSE- The Committee on Preschool Special Education (CPSE) is responsible 
for identifying and arranging for the delivery of Special Education services for 
preschool children with disabilities from ages three to five.1 
 
CSE- Committee on Special Education. The team, including the Parent, 
instructed to develop the IEP for the student.  
• Parents/guardians of the student 
• At least one regular education teacher of such student (if the student is, or 

may be, participating in the regular education environment) 
• At least one Special Education teacher or one Special Education provider 

(i.e., Related Service provider) of the student 
• A representative of the District who is qualified to 

provide/administer/supervise Special Education and who is knowledgeable 
about the general curriculum and the availability of resources of the District 

• An individual who can interpret the instructional implications 
of evaluation results; may be a CSE member selected from the regular 
education teacher, the Special Education teacher or provider, the School 
Psychologist, or the District representative described above, or a person 
having knowledge or special expertise regarding the student as determined 
by the District 

																																																								
1 https://schools.ahrcnyc.org/parent-resources/glossary-of-common-special-
education-terms/ 
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• At the discretion of the parents/guardians or the District, other individuals who 
have knowledge or special expertise regarding the student, including Related 
Services personnel 

• When appropriate, the student with a disability 
• School Psychologist 
• School physician (if requested in writing by the parents/guardians or District 

at least 72 hours prior to the meeting) 
• Parent member  
 
IEP – Individualized Education Program  
 
504 Plan- (Section 504 of the Rehabilitation Act) a plan that provides 
accommodations for the Student. Can be utilized to support physical disabilities 
as well.  
 
IESP/ ISP- Individualized Services Plan. A plan developed when the student is 
attending a private school, but receiving services from the public school district. 
Many times the district where the private school is located will develop the 
services plan.  
 
FERPA- Family Educational Rights and Privacy Act. Provides parents the right to 
access and review their child’s educational records. 
 
IEE- Independent Educational Evaluation. A term to refer to any evaluation the 
student requires in order to evaluate his needs. Can be paid for by parents, 
publicly funded if parents disagree with district evaluations, and can be ordered 
by an impartial hearing officer at a due process hearing.  
 
IHO- Impartial Hearing Officer. The administrative law judge appointed to hear a 
special education case. In New York, most hearing officers have familiarity with 
special education and hear many cases per year.  
 
LRE- Least restrictive environment is a concept that promotes educating 
students with disabilities with their typically developing peers. LRE does not 
override the FAPE interest.  
 
ESY- extended school year/12-month services. Student should receive these 
services if, without services over the summer, she would substantially regress 
 
ESD- extended school day services can be extra services provided after school 
 
ABA- Applied Behavior Analysis. Type of services and methodology for changing 
children’s behaviors  
 
PLPS/PLOPS- Present Level of Performance. The section of the IEP that 
discuss the student’s current levels (see section two for more information) 
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SETSS- Special Education Teacher Support Services. This is a type of related 
service that can be provided in small group or individually to help students with 
academics. In some districts they are called “resource room.”  
 
RTI/AIS- Response to Intervention and Academic Intervention Services are 
services provided to students without IEPs. Many times districts will go through 
levels of RTI services before determining the student requires a special 
education referral. I have also heard these services referred to as “building level” 
services 
 
OT- occupational therapy 
PT –physical therapy  
 
 

Dissecting the IEP 
Page 1 
The Heading 
Disability Classification 
The classification should reflect the disability/ies that impact the Student’s 
education. For example, if the Student has dyslexia and a minor visual 
impairment, I would suggest the learning disability classification as that will help 
drive the academic program he requires.  

o Autism 
o Deafness 
o Deaf-blindness 
o Emotional disturbance 
o Hearing impairment 
o Intellectual disability 
o Learning disability 
o Multiple disabilities 
o Orthopedic impairment 
o Other health-impairment 
o Speech or language impairment 
o Traumatic brain injury 
o Visual impairment (which includes blindness) 

 
The projected date IEP is to be implemented is not necessarily the date when the 
IEP team convened. Sometimes the meeting is held before the summer of one 
school year and the date to be implemented is the first day the IEP will go into 
effect the following year.  
 
Projected date of annual review is usually the deadline for the IEP to meet to 
review the IEP. Each IEP must be reviewed and updated at least one time per 
year (should be based on current evaluative information). 
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Present levels of Performance  8 N.Y.C.R.R. § 200.4 (d)(2)(i) 
Page 1-5 
 
The Present levels should report the Student’s current functioning 

• Evaluation/assessment results. Generally the teacher(s) provide 
reports with anecdotes regarding the student’s current 
performance/progress/areas of need 

 
• The student’s current functioning and individual needs in academic 

achievement, functional performance and learning characteristics; 
social development; physical development; and management needs.  
These considerations must include the strengths of the student and the 
concerns of the parent(s) for enhancing the education of the child. 

 
• The affect the student's disability has on the student's 

participation and progress in the general curriculum (or, for 
preschool students, in appropriate activities); and 

 
• Special considerations relating to behavior, communication, students 

with limited English proficiency, use of Braille and instruction in the use 
of Braille and use of assistive technology devices 

 
• Whether the student requires a behavior intervention plan (BIP) 

 
• Whether the Student requires assistive technology 

 
o  The state regulations in section 200.4(d)(2)(v)(b)(6) state that 

the IEP shall indicate any assistive technology devices or 
services needed for the Student to benefit from education 
including the use of such devices in the student’s home or in 
other settings.  

 
Measurable Annual Goals 
Pages 6-10 

 
The IEP must list measurable annual goals, consistent with the student’s needs 
and abilities, to be followed during the period in which the IEP will be in effect.  
For each annual goal, the IEP must indicate the evaluative criteria (the measure 
used to determine if the goal has been achieved), evaluation procedures (how 
progress will be measured) and schedules (when progress will be measured) to 
be used to measure progress toward meeting the annual goal.   

• Goals must be measurable  
• Help the student make appropriate progress  
• Should address EACH area of needs mentioned in Present Levels  
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Recommended program and services 
Pages 11-12 
Spectrum of programs  

• General Education with related services  
• Integrated co-teaching services (one special education teacher, one 

general education teacher) 
• 15:1 (appropriate when learning needs and behavior impact ability to 

attend to larger class) 
• 12:1:1 or 12:1+1 (appropriate when learning needs and behavior 

significantly impact ability to attend in larger class) 12:1+1 means 12 
students, 1 teacher, 1 paraprofessional/teacher’s aide 

• 8:1+1/8:1+2/6:1+1 
• Special Education Teacher Support Services (SETSS) (individual or small 

group remedial academic support) 
• Related services include speech, occupational therapy, physical therapy, 

counseling/social skills group, assistive technology training, parent 
counseling and training, parent psychological services, extended school 
day services  

 
12-Month Service and/or Program 
The IEP form must identify if the Committee recommends that the student 
receive special education services during the months of July and August.  If so, 
the IEP must include: 
• the identity of the provider of services during the months of July and August; 

and  
• for a preschool student, the reason(s) the student requires special education 

programs and services during July and August. 
 
 
Testing Accommodations 
Page 13 
The IEP must indicate the individual testing accommodations needed by the 
student, if any, to be used consistently by the student in his or her recommended 
education program, in the administration of district-wide assessments of student 
achievement and consistent with Department policy, in State assessments of 
student achievement that are needed by the student to participate in the 
assessment.  
 
Coordinated Set of Transition Activities 
Page 14 
Beginning with the first IEP to be in effect when the student is age 15 (and at a 
younger age, if determined appropriate) and updated annually, the IEP must 
include a statement of needed transition services.  These services focus on 
improving the academic and functional achievement of the student with a 
disability to facilitate the student’s movement from school to post-school 
activities. 
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• Vocational assessment starting at 12 years old 
• Encouraged to invite other agencies to attend meeting and help plan 

 
Other Items of Importance 
Instructional Levels- this should give you a good idea of where at least the 
teacher estimates the student is currently performing. Comparing these levels is 
a very quick way of seeing whether the student is making progress  
 
Promotional Criteria was recently modified so that districts cannot write in the 
IEPs the student will meet “50% of grade standards.” Instead, the IEP team 
determines whether the student should be on a 
 standardized or modified promotion. 
 
Final Page, Attendance of the meeting  
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SPECIAL NEEDS PLANNING: A NEW TAKE ON CURRENT ISSUES 

TRACK 5 

ALPHABET SOUP:  

SSI, SSD, DAC, TBI WAIVER, MBI-WPD, NHTD WAIVER 

Joan Lensky Robert 

 

I. INTRODUCTION 

 The Social Security Act provides an economic cushion for seniors and those with 

disabilities. New York State also has Medicaid waivers that provide services.  The following is 

an overview of the Social Security benefits available to children and adults with disabilities, i.e., 

SSI, SSD and Adult Disabled Child’s Benefits as well as the Traumatic Brain Injury Waiver, the 

Medicaid Buy-in for Working People with Disabilities and the Nursing Home Transition & 

Diversion  waiver  .  

 II. PLANNING FOR THE JONES FAMILY 

 DEBBIE comes to you to help plan her estate and to see if her sons are entitled to any 

benefits.  She is a single mom. She earns $65,000.00/year.  She is 50.  She has just been 

diagnosed with MS.  She intends to continue to work.  She has savings of $100,000 and an IRA 

of $250,000. 
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  She has two children.  Son AARON is 22 and BOB is 17.  Both have struggled at school. 

SON AARON is no longer in school. He had been in special education classes and received a 

local diploma. Although the school would have allowed him to stay until 21, he decided not to.  

He has been working at the local supermarket, earning $10/hour for a 20 hour week.  They 

originally hired him to stock the shelves and serve as a cashier for 30 hours/ week, but after the 

first week he asked his hours to be reduced. The anxiety of working was too much, and he was 

not sleeping or eating.  He seems to do okay with the shelf stocking but never got the hang of the 

cash register. 

 SON BOB is still in school.  He receives special services through the resource center and 

is in mainstream classes.  He has extended time to take his exams and is allowed to take his 

exams in the resource room, where he gets extra time and an aide can read the tests to him.  He 

answers the questions on his own.  He doesn’t work and has never worked.  This is the first time 

that he will take a Regents exam, and DEBBIE is very nervous that he won’t be able to pass any 

Regents. 

 

III.  SSI:  THE FEDERAL ENTITLEMENT PROGRAM FOR THOSE WITH 

DISABILITIES UNABLE TO WORK 

A. Introduction to Supplemental Security Income 

          The Supplemental Security Income (SSI) program, 42 U.S.C. 1381 et seq. was signed into 

law in 1972 by  President Nixon in order that the “worthy poor” receive a standard monthly 

income paid by the federal government and administered by the Social Security Administration.  

The SSI program is a needs based program.   The  federal program  provides a monthly cash 
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stipend to  the aged, blind and disabled whose available resources and income do not exceed the  

maximum income and resources standards of the program.                    

                 The statute addressed gaps in federal benefit coverage for  the aged, blind, and 

disabled who had not been able to work sufficiently to be currently insured  so as to receive 

disability benefits that existed under the Social Security Act and who were poor. 42 U.S.C. 1381.  

Prior to the enactment of the SSI program, only state welfare programs were available to provide 

monthly income to this group of “worthy poor”. The federal benefit amount is $750 in 2018.   

States have the option of adding an optional  state supplement “OSS” to the federal benefit 

amount  That amount is $87/month in New York for those residing in their own households.  As 

of 2014, New York State has paid this Optional State Supplement separately from the federal SSI 

check paid to the recipient. 

             SSI uses the same definition of disability as does the Social Security Disability Insurance 

program. A person with a disability is someone whose inability to  perform substantial gainful 

employment  is expected to last for 12 months. 20 C.F.R. § 416.905.  A blind person has central 

visual acuity of 20/200 or less in the better eye with the use of correcting lens.  20 C.F.R.§  

416.981. An “aged” person is someone over the age of 65. 

            B. Children’s Benefits  

Until a child reaches 18, the financial eligibility of a child for SSI depends upon the 

economic situation of the parents.  The parents’ assets and income are deemed available to the 

child when computing eligibility for SSI for the disabled child through the month of his/her 18th 

birthday. 20 C.F.R. 416.1202(b)(1).   A two parent household   may have no more than $3000 in 

countable assets, while a one parent household may have only $2000.00.   The parents’   income 

must be at the poverty level.   
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     After 18, the parents’ assets and income will not be counted when an application is 

made for the “adult” child’s own SSI benefits. Only his or her own assets and income will count.  

C. Resource Transfer Rules for SSI 

   
An SSI recipient may have no more than $2,000 in countable assets.  If a child is under 

age 18 and lives with one parent, $2,000 of the parent's total countable resources is exempt.  If 

the child lives with 2 parents, $3,000 of the parents’ total countable resources will not 

count.  SSI will count amounts over the parents’ resource limits as part of the child's $2,000 

resource limit.  In general, the uncompensated transfer of resources will result in a period of 

ineligibility for SSI.  The wait is calculated by dividing the amount of resources transferred by 

the monthly SSI benefit.  There is a 36 month look-back, and the ineligibility period is capped at 

36 months, no matter how great the transfer. 42 U.S.C. § 1382b(c)(1)(A). If $837/month is the 

monthly benefit, and $8,370 is transferred, there will be a 10 month ineligibility for SSI.  If 

$83,700.00 is transferred, there will be a 36 month ineligibility.   No ineligibility period will be 

assessed to transfers into a trust by someone under the age of 65 which provides a payback to the 

State for the lifetime of Medicaid provided pursuant to 42 U.S.C. § 1396p(d)(4)(A) or to a 

pooled  trust pursuant to 42 U.S.C. § 1396p(d)(4)(C). 42 U.S.C. 1396p(c)(2)(b)(IV).  There is no 

payback for SSI benefits. 42 U.S.C. § 1382b(e)(5). 

 SO: WHEN THE CHILD HAS SAVINGS BONDS OR A CUSTODIAL 
ACCOUNT, WHAT TO DO? 

 

1. A Special Needs Trust may be established for bonds.  

           2. UTMA ACCOUNTS: These become vested in the child upon his reaching the age of 

21. ISSUE:  May the custodian/parent establish and fund a “payback” SNT prior to the child’s 

reaching the age of 21?  In the New York Region, an opinion e-mail issued by SSA Regional 
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Office advised that parents holding UTMA and UGMA accounts may establish an SNT with 

UTMA and UGMA funds.  This e-mail referenced Section 12b of UTMA Act, which has fewer 

limitations on investments than do other statutes concerning fiduciaries, and Section 13a, which 

gives the custodian all of the rights that an unmarried adult would have as to those assets. 

  D. Deeming of Income and Assets from Parent to Child 

              1.  Overview  

Until a child reaches 18, the financial eligibility of a child for SSI depends upon 

the economic situation of the parents.  The parents’ assets and income are deemed 

available to the child when computing eligibility for SSI for the disabled child through 

the month of his/her 18th birthday.  20 C.F.R. § 416.1202.  After 18, however, the 

parents’ assets and income will not be counted when an application is made for the 

“adult” child’s own SSI benefits. Only his or her own assets and income will count. Id. 

       2. Deeming of Resources 

When there is one parent living with the child with a disability, even if there are 

other children, the parent may have only $2,000 in countable resources. 20 C.F.R. § 

416.1202(b).  If the custodial parent has remarried, the resource level is $3000. See  id. A 

parent’s home, a car, household furnishings and goods, and retirement funds, such as 

IRAs, KEOUGHS or tax sheltered annuities, do not count as resources that are deemed 

available to the child. 20 C.F.R. § 416.1202(b)(1)(i).   

The assets and income of a noncustodial parent are not deemed available to the 

child. See 20 C.F.R. § 416.1851(c), referring only to the deeming of assets of a parent 

living with the child.   The assets and income of a stepparent are, however, deemed 

available for the support and maintenance of a child with a disability for SSI purposes. 20 
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C.F.R. § 416.1202(b)(1).  A stepparent means the spouse of a natural or adoptive parent 

living in the same household with the parent.  Id.  

When a parent who does not receive SSI transfers assets, there is no penalty for 

the child’s SSI caused by the parent’s transfer of assets. “[T]he provision [of transfer of 

resources] does not apply to a resource transfer made by a parent who is a deemor (unless 

the eligible child and parent are co-owners of the resource.” POMS SI 01150.110E.  The 

SSI caseworker may not be aware of this provision.    

This provision is particularly important in a personal injury context where the 

parent has a received a loss of services award for a child who will place his/her funds into 

an SNT.  This provision is also important if the parent receives an inheritance.  If the 

parent retains the funds, the child will lose SSI, notwithstanding the SNT.  If the parent 

transfers the funds, and s/he is not a disabled person, the parent’s transfer of assets to 

another who is not a member of the household will not affect the child’s ongoing 

eligibility for SSI. 

 3. Deeming of Income 

 A parent’s earned and unearned income is deemed available to a child for 

SSI purposes.  Earned income includes wages and salary or income from self-

employment. 20 C.F.R. § 416.1110.  Gross income, not net earned income is counted.  20 

C.F.R. § 416.1110(a)(1). Unearned income, such as interest, dividends or annuity 

payments or monthly maintenance (alimony)  is also counted. 20 C.F.R. § 416.1102. 

  a. Child Support as Income 

         SSI defines child support as payments from the parent to or for the child to meet the 

child’s needs for food and shelter. It may be voluntary or court-ordered. POMS SI 
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00830.420(A)(1). Child support is considered income of the child, not of the parent for 

SSI purposes. Id.  When child support is paid to the custodial parent for a minor child 

with disabilities, i.e., one who is under the age of 18, 2/3 of the child support will count 

as unearned income of the child that reduces the SSI payment dollar for dollar. POMS SI 

00830.420(B)(1).  

   b. Application of Deeming 

The following is the process in which to compute the deeming of income from 

parent to a child with a disability: If the parent has earned income, the first $85 is 

disregarded.  Then ½ of the remaining income is deemed available to the child LESS the 

adult federal benefit level, currently $750/month.  If the parent has only unearned 

income, the first $20 is disregarded. Then all of the remaining income is deemed 

available to the child LESS the adult disregard of $750/month.  The resulting figures are 

deducted from the child’s SSI amount.  Because the SSI program is intended to 

encourage individuals to work, only approximately half of earned income is deducted 

from one’s SSI, while almost all unearned income is deducted. 

SO assume a parent earns $2,500/month gross income and has only one child, a 

minor, with a disability.  The SSI amount for the child is $733/month.  How will the 

parent’s earned income affect the SSI amount? 

1. Deduct $85 from $2,500 = $2,415.  Deduct half of that amount = $1207.50.  

LESS the federal benefit level for an adult (parent not applying for SSI herself)   

$1207.50 - $750 = $457.50. That is the amount deducted from the child’s SSI. Child will 

receive $258.50. 
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2. HOWEVER, if  the income of the parent is all UNEARNED INCOME, i.e., 

Social Security, a pension or an immediate annuity, etc. bringing in the same 

$2,500/month, the figures change.  Deduct only $20 (first $20 income disregard) = 

$2,480.  Deduct the federal benefit level for an adult (parent not applying for SSI) $2,480 

– 760 = $1,730.  That is the amount deducted from the child’s SSI. $750 - $1,730 = $0. 

The child will not receive any SSI. 

 

SO IN OUR SCENARIO:   

1. Is 17 year BOB disabled?  Under Social Security guidelines, a child under age 

18 will be considered disabled if he or she has a medically determinable physical or 

mental impairment or combination of impairments that causes marked and severe 

functional limitations, and that can be expected to cause death or that has lasted or can be 

expected to last for a continuous period of at least 12 months.  

 An important factor that is considered in the determination of disability is the 

maturation and development of the child and is it significantly less than other children his 

age.  School source material is critically important here.  The child’s performance in 

school, coupled with his social interaction with other students and with his teachers, his 

behavior, his following instructions, etc. are all considered, as whether he is in  

mainstream classes, mainstream classes with accommodations or self-contained special 

education classes.  In addition, IQ testing, reports from the School’s Committee on 

Special Education and school counselors and psychologists are important evidence in the 

disability process. 
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2. If he has no money or income of his own, and if Debbie had low income and 

assets,  he would qualify for SSI if he were found to be disabled.  However, DEBBIE 

works and has savings. He will be eligible for SSI only at age 18 and only if he is found 

disabled at that time.  

3. Is DEBBIE disabled?  Not at this time.  She is working and not receiving any  

assistance in working full time.   

  E.  Applying for SSI Upon the Child’s Reaching the Age of 18 

  1. Definition of Household 

  The SSI program pays a higher amount to those who live in their own household than to 

those who live with others or in another’s household. An SSI recipient is residing in his/her own 

household if he or she has an “ownership interest or a life estate interest in the home,” 20 CFR § 

416.1132(c)(1), or pays the shelter costs in a business arrangement, id. at (c)(3), or pays  “at least 

a pro rata share of household and  operating expenses.” Id. at (c)(4). In the context of a family, 

when the SSI applicant cannot pay a pro rata share of household and operating expenses, then the 

Social Security Administration considers a rental subsidy provided by the parents as income that 

will reduce the SSI monthly payment by 1/3.  

  2. Effect of Pro Rata Share Rule 

The pro rata share standard in determining household living arrangements thus results in 

a reduction in SSI benefits for the 18 year old child whose SSI is not sufficient to pay his pro rata 

share of the monthly household expenses.  Assung a middle class home with two  parents and 

one 18 year old son, with a mortgage and taxes of $2,800/month and utilities of $500/month and 

food of $600/month, the total household expenditures are  $3,900/month.  The son’s pro rata 

share of the household expenses would be   $1,300/month.  However, the SSI maximum payment 
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is $837/month.  The SSA will impute the discount given by the parents to their son’s portion of 

household expenses as income to him. 

The SSI payment will be reduced to reflect the household living  subsidy, called in-kind 

support and maintenance, provided by the parents who are not (can not) charge their child his/her 

pro rata share of the household expenses.  

  3. But Not ot in the Second Circuit: Ruppert v. Bowen and the Actual 
Economic Benefit Rule      

In the Second Circuit, pursuant to Ruppert V. Bowen, 871 F.2d 1172 (2d Cir. 1989) and 

the Ruppert Acquiescence Ruling, AR 90-2(2), www.ssa.gov , no in-kind support and 

maintenance is being provided to an SSI recipient whose parent is charging at least 1/3 of the 

federal benefit monthly payment plus $20 as a flat fee for room and board, as the government 

presumes a business arrangement between parent and child.. So long as the parent charges at 

least one third of $750/month plus $20 for room and board, or $270/month, there should be no 

reduction in the monthly SSI benefit amount.  

 4. A contract for necessities may be implied rather than written.   

When the now adult child with a disability cannot enter into a written lease agreement 

due to cognitive impairments, the contract may be implied rather than written if it is providing a 

necessity (room and board) to the person with a disability. Ruppert v. Bowen, 871 F.2d 1172( 2d 

Cir. 1989). Hence no formal written lease need be presented to the Social Security 

Administration with the application. 

5. Loans are not income for SSI purposes 

 Proceeds of a loan are not considered income for SSI purposes. 20 C.F.R. § 

416.1103(f). Food and shelter provided as a loan do not count as in-kind income reducing the 

SSI benefit. Hickman v. Bowen, 803 F. 2d  1377  (5th Cir. 1986). SSR 92-8p. It is the donor’s 

http://www.ssa.gov/
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intent, not the intent of the adult child, whether the provision of room and board is a loan to be 

repaid or a gift. Ruppert v. Bowen, 871 F.2d 1172( 2d Cir. 1989).  

 Thus,     during the period of time when the application is pending, the parent providing 

food and shelter to his child without being paid monthly for the room and board is not providing 

in-kind support and maintenance to reduce the SSI benefit, so long as the parent intends to be 

reimbursed from the retroactive SSI.   

6. Tips to the Parents Applying for SSI for their 18 Year Old Son/Daughter 

1. The Social Security Administration should NOT ask the parent about household 

expenses on the application. Answer: Not Applicable. 

2. Parents MUST charge and collect the room and board in order to comply with the 

rules. “Cash must pass hands”. 

3. The contract/lease may be written but may also be an implied contract for necessities. 

See Ruppert v. Bowen, 871 F. 2d 1172 (2d Cir. 1989). 

4. The parents will charge a flat fee for room and board.   

 5. When asked to list everyone in the applicant’s household, list only the applicant.  For 

household living arrangements, the child is living alone, i.e. in his own fiscal household.  

 6. When asked how the child is paying for the room and board while the application is 

pending, the parent will be making a loan of the food and shelter. 

 7. When the child receives the SSI payment, s/he must pay back the parent for the 

outstanding loan of the room and board from the first SSI payment, which will be retroactive to 

the application date. 

 F. SSI Offset for Recipients who Work: 
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 If an SSI recipient works, s/he may still be considered disabled if s/he needs assistance in 

working. The salary will offset the SSI.  To calculate the amount that the salary will reduce the 

monthly SSI payment, one first subtracts $20 from the gross monthly salary and then $65.  One 

divides the remainder in half, and that quotient is the amount that the earned income will reduce 

the SSI.  If one earns $1650/month, deducting $85 = $1565, and then dividing the remainder by 

half, one has $782.50 that will be deducted from $837. The adult’s total income will be $54.50 

from SSI plus $1650 in salary.   

 SO IN OUR SCENARIO:   

 1. AARON could be considered disabled if it were shown that he is not substantially 

gainfully employed and can work only 20 hours/week due to his disabling condition. 

 2. DEBBIE’s income and assets would no longer be deemed available to him. 

 3. He should be found to be residing in his own household for an SSI benefit of 

$837/month if DEBBIE charges him a flat fee for room and board. 

 4.AARON’s earned income of $800/month will offset his SSI.  The first $20 and then 

$65 will be disregarded, bringing him to $715/month.  Half of that amount, $357.50, is deducted 

from his $837, giving him monthly SSI of $479.50 in addition to his earnings of $800/month, for 

a total income of $1279.50, more than either the SSI or his earnings alone. 

 G. Earned Income Disregard for Full Time Students 

 A child with a disability under the age of 22 who is regularly attending school may 

exclude up to $1,820/month in earned income from computation for his/her SSI eligibility. The 

maximum earned income exclusion is $7,350/year. “Regularly attending school” means at least 8 

hours/week at college or 12 hours/week for grades 7-12. If the school is a training course to 
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prepare for employment, s/he must attend school for at least 12 hours/week, and 15 if shop 

practice is required. 20 C.F.R. 416,1861; SI 00501.020. 

 H. Optional State Supplement Issue 

 New York provides an Optional State Supplement of $87/month  to the federal SSI 

benefit level of $750/month for those residing in their own households.  The State is bound by 

the decision of the Social Security Administration as to whether or not one is residing in his own 

household. 18 N.Y.C.R.R. 398-4.3.  Notwithstanding this regulation, in recent months New York 

State has reduced the Optional State Supplement to $23.00/month based on its own interpretation 

of the State Living Arrangement.  

 In several cases, the State characterized 18 year old adult children paying room and board 

to their parents as living with others and not as living alone, even though they complied with the 

Ruppert household living arrangement.  The State reduced their Optional State Supplement to 

$23/month.  Requests for reconsiderations were successful, and no hearings had to be held to 

correct the State Supplement and bring it to $87/month.    

 I.  SSI POMS and First Party “Payback” Trusts 

 Social Security POMS have addressed SSI issues with First Party SNTS.  Their directives 

are as follow: 

1. Payments made by a trustee to third parties or entities providing the beneficiary  

anything other than food and shelter for the beneficiary will NOT affect SSI.  

2. Income from the Trust paid directly TO the beneficiary, or to his/her guardian or legal 

representative is countable unearned income that reduces the SSI benefit dollar for dollar. See SI 

01120.203E(1)(a). 
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3. Use of the Trust to pay for food and shelter will result in in-kind income to the 

beneficiary, reducing the SSI payment by up to 1/3 of the federal benefit amount.   An SNT 

Trustee MAY provide food and shelter for the beneficiary, but must decide whether the 

consequent reduction in the SSI is beneficial to the beneficiary, in the trustee’s discretion, 

depending upon the terms of the SNT. See POMS  SI 01120.200E(1)(b).  www.ssa.gov.  

4. Paying for restaurants is considered food rather than recreation by the Social Security 

Administration. Id.  

5. An SNT may be funded with accumulated SSI. A Representative Payee may transfer 

SSI benefits to an SNT or fund an existing SNT,  GN 00602.075(A), so long as these are not 

retroactive SSI benefits for a child under 18, as these must be held in dedicated accounts. GN 

00603.025(B).   

6. When the Representative Payee is funding an SNT, the Representative Payee must 

determine that the trust is in the best interest of the beneficiary, and that it will be used 

exclusively for him/her and that s/he is the sole beneficiary during lifetime. GN 00602.075c(1).  

7. Income irrevocably assigned to the trust from an annuity or support payments made 

when the beneficiary was less than 65 and which continue after the age of 65 remain protected 

by the trust. SI 01120.200G(1)(d).    

8. Disbursements that are not cash and which do not result in in-kind support and 

maintenance are not income.  Examples given by the POMS include payments to third parties for 

education, therapy, medical services not covered by Medicaid, recreation, entertainment and 

phone bills.  Payments made to third parties for items such as household goods that are not 

considered a resource do not result in income for the beneficiary in the month that they are paid 

for.  SI 01120.200E(1)(c). See also SI 01120.200E(1)(c), (d). 

http://www.ssa.gov/
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9. Additions to trust principal made directly to the trust are not income to the beneficiary 

if such payments have been irrevocably assigned to the SNT.  SI 01120.200G(1)(b).  

 10 Income that, by its own provisions, may not be irrevocably assigned to the SNT 

include monthly payments from Social Security, public assistance (TANF or AFDC), Veterans 

benefits, federal employee retirement payments, and ERISA private pensions. SI 

01120.200G(1)(c). 

 11. Payments for credit card bills including True Link financial  are not income if the 

credit card was used to pay for items other than food or shelter or countable assets. SI 

01120.201(I)(1)(d).   

 12. Credit card bills paid by the trust for restaurants will result in in-kind support and 

maintenance, subject to a 1/3 reduction. Id.  

 13. If the trust assets are used to pay for gift cards and gift certificates, this will be 

considered unearned income in the month of receipt, even if the gift certificate is to a store that 

does not sell food or shelter items if the individual could sell/exchange  the card for cash.  SI 

01120.201(I)(1)(e). 

 14. Household goods, i.e., items of personal property found in or near the home used on a 

regular basis,  are not countable resources.  20 C.F.R. § 416.1216(a)(1). These items include, but 

are not limited to furniture, appliances, electronic equipment such as personal computers and 

televisions, dishes, cooking equipment, etc. 20 C.F.R. § 416.1216(a)(2). 

 15. Personal effects include items of personal property ordinarily worn or carried by the 

SSI recipient. 20 C.F.R. 416.1216(b)(2). 

 16. Items acquired or held for their value, such as collectibles, gems and jewelry that is 

not worn or owned due to family significance are countable resources. Id. 
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 17. Credit cards issued to the beneficiary enable the trust to be used for the benefit of the 

beneficiary without the trustee’s going shopping with the beneficiary for all items.   

SO IN OUR SCENARIO: 

 1. If AARON inherits money from his grandparents, for example, and established a first- 

party SNT, or if DEBBIE established a third party SNT for him or a SOLE BENEFIT SNT, the 

trust would not affect his SSI eligibility  if not used for food and shelter. 

 2. If any type of trust pays  for his rent in an apartment so that he can live on his own, the 

use of the trust for his rent would reduce his SSI by up to 1/3 because it is providing in-kind 

support and maintenance. 

 3. If AARON uses a credit card to make his payments, he will be able to use his SSI for 

cash and have the trust pay his credit card bills without affecting his SSI so long as the trust does 

not pay for food and shelter. 

4. An ABLE account , 20 U.S.C. 529-A, may pay for food and shelter without reducing 

SSI. 

 J. Effect of Home Ownership on SSI Benefits 

  1. Home Owned by the SSI Recipient  

  A home owned by an SSI recipient is an exempt asset. 42 U.S.C 1382b(a)(1), 20 § 

CFR 416.1210, 20 CFR § 416.1212.  For SSI purposes, the value of the home is excluded as an 

asset.  If the SSI recipient pays for the ongoing shelter costs from his/her SSI benefits, s/he is 

considered residing in his/her own household and will not have any reduction in SSI.     

2. Home Owned by an SNT 

  A home owned by an SNT is not a countable resource for SSI or Medicaid 

purposes, even if the beneficiary does not reside in the home, as it is a trust asset. SI 
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01120.200F(1). If a third party, such as the SNT, pays for shelter costs of the beneficiary, that 

will result in in-kind support and maintenance that will reduce the monthly SSI benefit, up to 1/3 

of the monthly SSI payment. Shelter costs include mortgage costs, including property insurance 

required by the mortgage holder, real property taxes, heating fuel, gas, electricity, water, sewer 

and garbage removal.  SI 00835.465D(1). See 20 C.F.R. 416.1133(c). 

 If the trust owns the home but does not pay for housing costs,  there is no reduction in 

SSI monthly benefits.  SI 01120.200F(2). However, the purchase of the home by the trust will be 

considered in-kind support and maintenance (1/3 reduction of SSI) in the month of purchase. SI 

01120.200F(3). The use of  trust assets to purchase a home will not reduce Medicaid benefits in 

New York.  

  If the SNT purchases a home subject to a mortgage, and the monthly mortgage 

payments are made by the SNT, these monthly payments result in in-kind support and 

maintenance, providing Shelter expenses that reduce the SSI monthly benefit by 1/3 each month 

in which they are made.  SI 01120.200F(3)(b). If the SNT pays for shelter or household 

operating expenses or household costs, this results in in-kind support and maintenance. SI 

01120.200F(3)(c).  

 If the SNT pays for accommodations to the home to make it handicapped accessible or 

for renovations that increase the value of the home, this does not result in in-kind support and 

maintenance that results in a 1/3 reduction of the SSI monthly benefit. Id.  Extra mortgage 

payments to reduce the principal owed and extra insurance coverage not required by the 

mortgagee are not household costs resulting in in-kind support and maintenance when paid by 

the SNT. SI 00835.465D(2),(3). 

IV:  SOCIAL SECURITY DISABILITY INSURANCE 
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A. Overview 
 

The Social Security Act provides for Disability Insurance Benefits, 42 U.S.C. 423, which 

is a benefit program for workers who become disabled and are unable to work.  The program 

provides a monthly income during a period of disability, while the individual is unable to 

perform substantial gainful activity, 42 U.S.C. § 423(d), (e).  Substantial gainful activity means 

work that involves doing significant and productive physical or mental duties; and is done (or 

intended) for pay or profit. 20 C.F.R. § 404.1510.  In 2018, substantial gainful activity = 

$1,180/month.  

 The applicant must also have insured status to qualify for eligibility under the Disability 

Insurance Program. 42 U.S.C. § 423 (c); 20 C.F.R. § 404.101 et seq.  The disabled wage-earner 

must have paid into the Social Security system through a deduction from earned income pursuant 

to FICA (Federal Insurance Contributions Act),  42 U.S.C. § 409, the federal income tax 

withholding paid to the Social Security system.   

To be “currently insured,” 42 U.S.C. § 423 (c)(1); 20 C.F.R. § 404.120,  for a period of 

disability and Disability Insurance Benefits, one must have sufficient quarters of coverage 

(“Social Security Credits”).  For each calendar year, an individual can earn a maximum of four 

(4) credits of employment and social security taxation. An individual gains one quarter for each 

$1,320.00 of Social Security taxed employment earnings.  Hence, if the individual earns 

$5,280.00 in social security taxed employment earnings for a calendar year, with a minimum of 

$1,320 in each quarter, that individual has secured four (4) quarters of coverage or Social 

Security credits.  

In general, the individual must have paid taxes into (FICA) for a period of twenty (20) 

quarters out of the prior forty (40) quarters, i.e., five (5) years out of the ten (10) years prior to 
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the disability and the application for Social Security Disability Insurance Benefits.  42 U.S.C. § 

423 (c)(1)(B)(i); 20 C.F.R. § 404.130. Those under the age of thirty-one (31) require fewer 

quarters of coverage, but never fewer than six (6) quarters for those under the age of twenty-four 

(24).  20 C.F.R. § 404.130 (c). 

 After a two year waiting period, a recipient of Social Security Disability benefits is 

eligible to receive Medicare,  20 C.F.R. § 406.12, even though that individual has not yet 

attained 65 years of age.   

Unlike the SSI program, there is no asset or income eligibility threshold for SSDI. 

B. Coordination with SSI 

              In some instances, individuals who qualify for Social Security Disability Insurance 

Benefits might also be eligible for Supplemental Security Income if the amount of their monthly 

Social Security Disability Insurance benefit is less than the monthly benefit of SSI.  If, for 

example, the SSDI monthly payment based on the recipient’s earnings record is $600/month, 

then the SSI program will pay $237/month in 2018 to supplement the SSDI to bring the total 

amount up to the maximum SSI benefit of $837/month.  If, however, the SSDI will pay 

$1,000/month, the there is no SSI supplement.  And, of course, to receive SSI, one must meet the 

asset ($2,000) and income tests of the SSI program.  

C. The Medical Criteria for Disability Pursuant to the Social Security Act 
 

 The Social Security program of Disability Insurance Benefits provides monthly payments 

to a wage earner who is totally and permanently disabled.  The Social Security Administration 

has issued a Listing of Impairments, 20 C.F.R. § 404, Subpart P, Appendix 1, Part A, and 

Medical Vocational Guidelines, 20 C.F.R. § 404, Subpart P, Appendix 2,  which are guidelines 

used to establish if one is disabled.  If an individual presents medical evidence that there is a 
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medically diagnosed impairment with the symptoms, signs, and test results that meet those 

identified in the Listings, then a finding of a period of disability is indicated,  20 C.F.R. § 404, 

Subpart P, Appendix 1, Part A.  If an individual does not meet the criteria of a “listed 

impairment”, that individual can still be entitled to benefits if the severity of their medical 

determinable impairment or combination of impairments rises to the level of a “listed 

impairment”. 42 U.S.C. § 423(d), (e).   

              One must be totally and permanently disabled in order to receive Social Security 

benefits.   42 U.S.C. §§ 423 (d)(1)(A), 416 (i)(1). “Permanently disabled” refers to one who is 

unable to engage in any substantial gainful activity by reason of any medically determinable 

physical or mental impairment which can be expected to result in death or which has lasted or 

can be expected to last for a continuous period of not less than twelve (12) months.  Id. One is 

totally disabled if his/her physical or mental impairment or impairments are of such severity that 

he/she is not only unable to do previous work but cannot, after considering the individual’s age, 

education and work experience, engage in any other kind of substantial gainful work which 

exists in the national economy. 42 U.S.C. § 423 (d)(2)(A). 

The Social Security Administration must also consider the combined effects of all of the 

individual’s impairments without regard to whether or not any such impairment, if considered 

separately, would be of such severity as to rise to a level that would impair the individual’s 

ability to perform substantial gainful activity. Substantial gainful activity means work that 

involves doing significant and productive physical or mental duties; and is done (or intended) for 

pay or profit. 20 C.F.R. § 404.1510.   See also 20 C.F.R. § 404.1571 et seq.  The statute defines a 

physical or mental impairment as “an impairment that results from anatomical, physiological, or 
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psychological abnormalities which are demonstrable by medically acceptable clinical and 

laboratory diagnostic techniques”.  42 U.S.C. § 423(d)(3), 20 C.F.R. § 404.1508. 

The courts have uniformly ruled that substantial gainful activity is work that is of a 

functional nature that the disabled individual can realistically perform in a competitive work 

environment. City of New York v. Heckler, 578 F. Supp. 1109 (D.C.N.Y., 1984), aff’d, 742 F.2d 

729 (2d Cir., 1985), aff’d, 106 S. Ct. 2022, 476 U.S. 467, 90 L.Ed. 2d 462 (1987).   The 

distinction between a competitive and a non-competitive work environment is generally seen 

with younger individuals who perform employment services in a sheltered environment.  20 

C.F.R. § 404.1573(c).  These workers might have been placed in employment situations through 

vocational rehabilitation and require the assistance of a job coach to assist  them with  day-to-day 

work activities.  These individuals who require and receive oversight, supervision, job coaching 

and assistance in performing work activities should not be considered to be performing 

substantial gainful activity in a competitive work environment. 

  

 D. The Application Process for Social Security Disability Insurance  
 

The Social Security Administration allows electronic application filings and form 

completions through their website, www.ssa.gov.  The Social Security Administration provides a 

guide for use when one is preparing the data necessary for to file benefit applications and it is a 

downloadable packet from the Social Security website, www.ssa.gov.   

The application requests information concerning the individual’s personal data, including 

specific contact information, birth and citizenship information, family and dependent data, a 

summary of the physical and/or emotional impairments that prevent the individual from working, 

the date that the applicant last worked, the income earned by the applicant in the form of wages 

http://www.ssa.gov/
http://www.ssa.gov/
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for the three years prior to the application, and a section for any additional remarks that the 

applicant wants to make or expand on a prior answer from the application.   

As part of the application process, the applicant must complete a Disability Report– 

Adult (SSA-3368-BK) which details the applicant’s medical history regarding the claimed  

current disabling impairment(s). One does not need to list medical history that is independent of 

the current disabling impairment(s); however, a medical condition that is independent of the 

current disabling impairment(s), but which is a complicating factor in the applicant’s treatment 

plan should be listed.    

The application process also includes the work history of the applicant.  The data is 

designed to provide a comprehensive work history so that the Social Security Administration can 

determine the vocational background of the applicant as a means to establish the individual’s 

capacity to perform his/her past relevant work, and,  if the individual cannot perform his/her past 

relevant work, whether the individual has the capacity to do other work.  It is important to note 

that an individual does not have to be able to do work at the same earnings level, and in fact, a 

prior salary structure is not even considered by the Social Security Administration.  S/he must 

simply be able to perform a job, any job, even if it is menial compared to the prior work that the 

individual was performing.    

Once the practitioner is retained and representing the individual in the application 

process, a practitioner should secure his/her own Medical Authorizations so that the practitioner 

can receive a copy of any pertinent medical evidence from the applicant’s treating sources 

directly, without having to wait for the Social Security Administration to make a copy available 

to the representative. 
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In addition, a treating source may be willing to prepare a narrative letter in support of the 

application for benefits, and a practitioner’s Medical Authorization will enable the practitioner to 

request and secure a letter directly from the treating source.  A narrative letter from a treating 

source is entitled to great weight if supported by objective medical findings.  

 

 E.  The Social Security Administration’s Review of a Completed Application 

After the application filing process is completed, the Social Security Administration will 

forward the medical information regarding the application to a state agency acting as a sub-

contractor with the Social Security Administration for purposes of issuing medical 

determinations. If the application for Social Security Disability Insurance benefits is approved, 

then the file is sent to the Social Security Payment Center for the processing of benefits, the 

issuance of a Social Security Award notice and payment of benefits.   

If the application for benefits is denied, the applicant may appeal the Notice of 

Disapproved Claim by filing a Request for a Hearing before an Administrative Law Judge within 

sixty (60) days of the denial Notice.   

F. Social Security Administrative Hearing   

The Administrative Hearing is conducted by an Administrative Law Judge through 

the Office of Disability Adjudication and Review.  20 C.F.R. §§§ 404.914, 404.915 and 404.916. 

All current Social Security files are electronic and therefore, access to a file to 

prepare for an Administrative Hearing is through the “Appointed Representative” website.  

ssa.gov/ar.   Electronic Records Express provides access to appointed representatives to view a 

claimant’s folder and this is critical in the preparation for an Administrative Hearing.  In fact, the 
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appointed representative has arguably an affirmative duty to access the claimant’s electronic 

folder to make certain that all of the supporting evidence is in the claimant folder.  

At the Administrative Hearing, the duty of the Administrative Law Judge is to act 

as an independent fact finder to elicit any and all information that he/she deems  necessary to 

render  a  full and  fair determination of the individual’s application for benefits.  The 

Administrative Law Judge must review all of the evidentiary documents in the administrative 

record, take sworn testimony from the applicant and other witnesses and listen to any legal 

arguments raised by the practitioner on the Social Security Laws, Regulations and case-law on 

point.   

The Administrative Law Judge may also elicit testimony from a Medical Expert and/or a 

Vocational Expert, acting as the Administrative Law Judge’s own expert witnesses.  These 

individuals are contracted providers for the Social Security Administration, and the 

Administrative Law Judge provides great weight to their testimony.  The Administrative Law 

Judge is not bound by any of the prior determinations made by the Social Security 

Administration and will render and independent decision.  

The Administrative Law Judge may either issue a favorable or unfavorable decision.   

The Second Circuit for the United States Court of Appeals has summarized the review                                                                                                                            

procedure as follows: 

First, the Commissioner considers whether the claimant is currently engaged in 
substantial gainful activity.  If he is not, the Commissioner next considers whether 
the claimant has a "severe impairment" which significantly limits his physical or 
mental ability to do basic work activities.  If the claimant suffers such an 
impairment, the third inquiry is whether, based solely on medical evidence, the 
claimant has an impairment which is listed in Appendix 1 of the regulations.  If 
the claimant has such an impairment, the Commissioner will consider him 
disabled without considering vocational factors such as age, education, and work 
experience; the Commissioner presumes that a claimant who is afflicted with a 
"listed" impairment is unable to perform substantial gainful activity.  Assuming 
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the claimant does not have a listed impairment, the fourth inquiry is whether, 
despite the claimant's impairment, he has the residual functional capacity to 
perform his past work.   Finally, if  the  claimant  is  unable to perform his past 
work, the Commissioner then determines whether there is other work which the 
claimant could perform.  Bluvband v. Heckler, 730 F.2d 886, 891 (2d Cir. 1984). 
 

 If the decision is Favorable, then the file is sent to the Social Security Payment 

Center for the processing of benefits.  If the decision is Unfavorable, an appeal may be filed with 

the Appeals Council of the Office of Disability Adjudication and Review. There is generally no 

appearance before the Appeals Council, and the review is handled by submission.  However, oral 

argument can be requested and a substantial showing must e made for the Appeals Council to 

grant a personal appearance be granted.  Given the fact that oral argument before the Appeals 

Council is rarely held, establishing a strong case at the Administrative Hearing is critical to any 

chance of success in reversing the Administrative Law Judge before the Appeals Council. 

The Appeals Council may decide favorably for the applicant and either reverse the 

Administrative Law Judge and award benefits, or remand the case back to the Office of 

Disability Adjudication and Review for a new Administrative Hearing.  If the determination of 

the Appeals Council is Unfavorable, the individual may appeal an unfavorable decision to the 

United States District Court for the district where the applicant resides.  The Commissioner of 

the Social Security Administration is represented by the United States Attorney’s Office in the 

District where the lawsuit is filed.  

 G. Getting Paid 

An attorney may receive only 25% of a successful retroactive recovery from representation 

before the Social Security Administration.  Only a contingency fee retainer agreement is 

permissible, and the fee must be approved by the Social Security Administration.  The 

representative must complete and file an Appointment of Representative Form. 

H. Social Security Disability and Early Social Security Retirement 
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 If the worker planning retirement prior to Full Retirement Age due to health reasons 

happens to have impairments that would be deemed to meet the Social Security criteria for 

Disability Insurance Benefits, then it is prudent for the individual to apply for both Retirement 

and Disability.   20 CFR 404.310.  The Retirement benefit will be processed much more quickly 

than the Disability benefit, and the individual can start to receive a monthly benefit immediately.  

  If a retired worker is found disabled by the Social Security Administration, s/he will 

receive the SSDI, which is the maximum benefit at Full Retirement Age.  20 CFR 404.310.  

After 2 years s/he will receive Medicare.   If the individual is ultimately denied Social Security 

Disability benefits, s/he will still continue to receive the Social Security Retirement benefits 

applied for.  However, the practitioner must consider whether to represent the client, as an 

attorney may be paid only 25% of a successful recovery.    

 

SO IN OUR CASE: 

1. Although SON AARON is working, he is not performing Substantial Gainful Activity so 

he could be considered disabled even though he is working. 

2. If he is earning $1,320/quarter and paying a  FICA tax on those earnings he is earning 

work credits to be currently insured. 

3. After as few as 6 quarters of coverage he could qualify for some Social Security 

Disability on his own earnings. 

4. He would then qualify for Medicare after 2 years. 

5. Social Security counts as unearned income.  It would offset his SSI amount, as also 

would his earned income. If he is earning $800/month, $357.50 ($800 LESS $85 LESS ½ OF 

THE REMAINDER) PLUS his Social Security benefit OF $120/month, for example, OR 

$477.50 is deducted from his SSI OF $837/month, leaving him an SSI benefit amount of 



 27 

$359.50.  He would retain his earned income of $800/month PLUS his Social Security Disability 

payment of $120 PLUS SSI of $359.50 or a total of $1279.50.   

6. If DEBBIE is no longer able to work at some point in the future, she may apply 

for SSDI. This will be beneficial to her, because she will receive her full retirement Social 

Security and after 2 years receive SSDI.    

 V: CHILDHOOD DISABILITY BENEFITS (ADULT CHILD BENEFITS):  

          When the child with a disability is over the age of 18 and his parent is retired, disabled or 

deceased, the adult child may be eligible to receive Social Security benefits based upon the 

parent’s earnings.  42 U.S.C. 202(d). 

A. Requirements: 

 1.  The child must not be performing substantial gainful activity ($1,180/month 

earnings;);  

b. must be unmarried at the time of the application; 

c. must be  disabled prior to age 22; 

d. must be dependent upon the parent  - this is presumed. 

 

B. Medicare Entitlement 

After 2 years, the adult child will receive Medicare benefits.  

C. Interrelation with SSI 

 An adult child will receive the highest amount of either benefit, but the monthly 

benefits will not be added together to result in double monthly benefits.  If the adult child’s 

own SSI is $837/month, and the Childhood Disability benefit on the parent’s earnings is 

$860/month, the client will LOSE SSI but receive the Social Security benefit. If the Social 
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Security benefit is $500/month, then the SSI will be added to the Social Security benefit to 

result in $337/month of SSI and $500/month Social Security.  

ADVICE TO OUR CLIENTS:    

1. The letter that the Social Security Administration sends when the adult 

childhood benefit begins often frightens the parent.  It says that their son or daughter has lost 

the SSI benefit and may also lose Medicaid.  It does not mention that the adult child will still 

be eligible for Medicaid or that a separate application must be placed for those whose Medicaid 

was provided automatically with the SSI. We must show that the adult child will soon qualify 

for 3 or even four entitlements. 

2. Childhood benefits are not means tested.  If the child receives Medicare and 

Adult Childhood benefits, then a lawsuit recovery or inheritance will not affect ongoing 

eligibility for these benefits.  Only if the child needs Medicaid must planning such as a Special 

Needs Trust or gifting of assets be undertaken. 

3. Although the disability must have occurred prior to the child’s reaching 22, the 

entitlement begins only upon the parent’s retirement, disability or death. Hence, many SSI 

recipients subsequently become eligible for this benefit and Medicare when the child is 30 - 40 

years old or more.  

4. There will be no Medicaid excess income if the sole reason that a former SSI 

recipient has lost SSI is due to the increased Adult Child benefit. However, to have no excess 

income, the adult child must have no more than $2000 in resources and not have made 

disqualifying transfers. See 95 ADM-11. 

5. If the adult child wants to retain $15,150.00 and continue to receive Medicaid, 

then the excess income must be placed into an SNT. 
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SO IN OUR SCENARIO: 

1. If DEBBIE applies for and receives SSD or reaches the Social Security 

retirement age and retires and takes Social Security, her sons could  receive Disabled Adult Child 

Benefits at that time on DEBBIE’s work record if her sons were disabled prior to age 22 and 

neither had worked enough to be considered to have substantial gainful activity.  After 2 years 

they would receive Medicare.  Neither benefit is means tested.  

 2. If they need Medicaid, however, they must meet the financial criteria for 

Medicaid.  If they had been receiving SSI and lost the SSI solely due to the DAC benefits, and 

continued to have no more than $2,000.00 in their name, they would be able to receive Medicaid 

without an income spenddown.  If they had more than $2,000, and up to $15,150 they would  

have Medicaid with a spenddown. 

VII MEDICAID WAIVER PROGRAMS 

A. TBI WAIVER 

 The TBI Waiver is a Home and Community Based Waiver for those who suffered a 

Traumatic Brain Injury.  It is available for those between the ages of 18 and 64 who were injured 

after age 18.  It provides 11 Medicaid-funded services to assist participants to live in community-

based settings.  They may receive rent subsidies and housing supports.  It is intended to provide 

supports for those who need a nursing home level of care but will stay in the community. 

 The New York State Department of  Health oversees the program. DOH contracts with 

Regional Resource Development Centers to manage the waiver.  The Regional Resource 

Development Specialist oversees enrollment in the waiver and assists in developing needed 

services.  
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 The services provided are service coordination, independent living skills training, day 

programs, substance abuse programs, behavioral intervention, community integration counseling, 

home and community support systems, hoe odifications, respite, assistive technology, 

transportation and transitional services.  An approved plan identifies the services that will be 

provided to each participant. 

B. Medicaid Buy-in Program for Working People with Disabilities 

 This program allows individuals with disabilities who are working and whose income 

exceeds the Medicaid levels to “buy into” the Medicaid program without a spenddown.  The 

individual may earn up to $61,740 and have countable resources of $20,000.  Private insurance is 

primary to the buy-in program, but people who need home attendants and who work but would  

otherwise be found disabled are eligible for this program.  If someone is not receiving Social 

Security disability benefits, the New York State Disability Review Team, through the local DSS 

will arrange for a disability review. 

 Our clients who have been accepted to this program include an attorney earning 

$80,000/year but whose disability-related work expenses were so great that they brought her 

below the income level.  In addition, one may shelter excess income in an SNT.  Another client 

earned $56,000/year and worked from home.  Both were totally paralyzed.  He was accepted to 

the program and the needed home attendants were provided. 

C. Nursing Home Transition & Diversion Waiver Program 

 In an effort to assist people with disabilities to reside in the community rather than in a 

skilled nursing facility, this waiver assists people to remain in the community or return to the 

community with Medicaid services that will not cost more than the cost of care for them in the 

facility.  This Medicaid waiver is available to those between the age of 18 and 64 who have a 
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physical disability and are eligible for Medicaid coverage for community-based long term care 

services such as community Medicaid and  outpatient Medicaid services.  They must need a 

nursing home level of care.  They must identify where they will be living when participating in 

the waiver.  They must be self-directing or have a legal guardian who can direct for them. The 

services provided to them will be as set forth in a service plan. 

 
VIII. SO WHAT DO WE TELL DEBBIE? 

1.  DEBBIE’s assets do not affect SON AARON’s eligibility for SSI, because he is over the age 

of 18. 

2. If BOB is determined to have a disability, he would be eligible for SSI at age 18, when 

DEBBIE’s assets and income will not affect his benefits.   

3. Either son may qualify for Adult Disabled Child benefits if DEBBIE applies for and receives 

SSD or  retires and receives Social Security retirement if they have been disabled prior to age 

22.   

4. Either son might qualify for his own SSDI if he pays enough into FICA, so long as he is 

considered disabled but working with supports.. 

5. The sons will lose Disabled Adult Child benefits if they  ever marry, unless they marry 

someone with a disability. 

6. DEBBIE should include an SNT in her estate plan for each child, and may consider an ABLE 

account as well.  

7. DEBBIE could potentially qualify for the MBIWPD waiver or the NHTD waiver.  

8. If her sons are disabled, DEBBIE may qualify for Medicaid without any ineligibility period 

by transferring assets into a SOLE BENEFIT TRUST for each child. 
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CONCLUSION 

The Social Security Act and Medicaid waivers provide a safety net for those with 

disabilities. Knowing the entitlements for which our clients may be eligible assists in providing 

them with planning options to maximize their benefits and preserve assets.   
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