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Message from the
Outgoing Section Chair

By Seth H. Greenberg

“And do as adversaries
do in law, Strive might-
ily, but eat and drink as
friends.”

The Taming Of The Shrew,
Act 1, Scene 2

Professionalism and
collegiality are hallmarks
of the legal bar. They are
also the signature charac-
teristics of a bar associa-
tion, and are the reasons
why many of us joined.
Our Section has thrived
because we foster relationships among our members.
CLE programs, academic periodicals, and vendor dis-
counts may be among the extra benefits members re-
ceive. But the real value of our Section is the professional
community it creates, our group think approach to the
law and legal practice, and the personal friendships that
develop from active participation.

As Section Chair, I have sought to re-energize our
committee system and to explore different ways to grow
our membership. If bar associations, and our Section in
particular, are to remain relevant in 2018 and beyond,

I believe we must always keep our focus on what we
were looking for originally when we joined NYSBA.
Younger and newer attorneys may not care about the
insurance discounts that come along with bar association
membership (though they should). Rather, they want
mentorships, networking, and writing opportunities,

the same benefits we sought when we first joined and
what we continue to seek as more experienced attorneys.
Law students and newly admitted attorneys want to be
integrated into our committee work now. And we must
embrace this energy and take risks, as risky as a group of
lawyers can be at least.

At our last Executive Committee meeting, I issued
the same challenge to our Section’s leadership that mo-
tivator Sean Corville issued to me and my friends when
we ran our first Tough Mudder (a 10 to 12-mile obstacle
course team challenge)—“When was the last time you
did something for the first time?” It is the same chal-
lenge I issue to all of you. Whether you are a law student,
newly admitted attorney, or more experienced practitio-
ner, [ urge you to: Show up! Volunteer! Mentor! Serve on
a committee! Write! Network! Organize a program! And,
yes, make lifelong friends! Along the way, I promise you

continued on page 4

Message from the

Incoming Section Chair
By Cara E. Greene

Robert F. Kennedy
said, “Lawyers have
their duties as citizens,
but they also have spe-
cial duties as lawyers.
Their obligations go far
deeper than earning a
living as specialists in
corporation or tax law.
They have a continuing
responsibility to uphold
the fundamental prin-
ciples of justice from
which the law cannot
depart.” As busy labor
and employment law
practitioners, it is easy to become so focused on the work
that is on our desks (or computer screens) that we lose
sight of our broader role in society. Active participation
in the Labor and Employment Law Section reacquaints
us with that role and provides us with tools to serve both
our clients and society.

The mission of the New York State Bar Association is
consistent with Kennedy’s vision—attorneys who serve
their clients and the broader good. The mission of NYSBA
is (1) to cultivate the science of jurisprudence; (2) to pro-
mote reform in the law; (3) to facilitate the administration
of justice; (4) to elevate the standard of integrity, honor,
professional skill and courtesy in the legal profession;

(5) to cherish and foster a spirit of collegiality among the
members of the Association; (6) to apply its knowledge
and experience in the field of law to promote the public
good; (7) to promote and correlate the same and similar
objectives in and among the bar organizations in the state
of New York and in the interest of the legal profession
and the public; (8) and to uphold and defend the Con-
stitution of the United States and the Constitution of the
state of New York.

NYSBA’s mission is fulfilled in our Section through
excellent CLE programming; networking opportunities;
monitoring of legislation; skills training for new attor-
neys; diversity fellowships; and public interest efforts,
among other things. I encourage you to take full advan-
tage of all that the Section has to offer—join a commit-
tee, sign up for a CLE or webinar, write an article for the
Journal, participate in our online community, and come
to beautiful Montreal, Quebec, October 12-13, 2018 for
our Fall Meeting. Then take what you have learned back
to your practices and use it to both help your clients and
keep society moving forward.

Thank you for the opportunity to serve as your chair
this coming year.

Cara E. Greene
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continued from page 2

that your business will grow and you will have a more
personally fulfilling legal career.

Over the course of the last year, our Section has fo-
cused on many initiatives. We continue to produce timely
and insightful CLE programs. This journal, along with
our other publications, offers great analyses of important
legal topics. Our website has valuable resources and our
online Communities platform affords members the ability
to push information out and to seek input from thousands
of practitioners in the labor and employment community
throughout the State. We continue to sponsor law school
and trial academy programs. Our Executive Committee
members are becoming more engaged in the national and
state conversations directly impacting workplace matters,
influencing the legislative priorities of NYSBA. Diver-
sity and leadership development remains a top priority,
including a renewed focused on mentoring. We are in the
early planning stages of an arbitration academy program
that we hope will debut in 2019. And we are expanding
our networking opportunities every chance we can.

This Spring 2018, the Labor and Employment Law
Section has planned and/or is co-sponsoring:

e Complimentary Webinar: Legal & Practical Con-
siderations in Mediating Wage and Hour Cases (go
to our Section’s website at www.nysba.org/
laboremployment).

Recent Spring 2018 Labor and Employment Law
Section events or co-sponsored events:

* Young Lawyers Section Trial Academy: April 4th —
8th (Cornell Law School, Ithaca).

® The Taylor Law @ 50: May 10th — May 11th (The
Desmond Hotel, Albany).

» Employment Law for the General Practitioner and Cor-
porate Counselor: June 4th (Manhattan, also avail-
able live via webcast) and June 14th (Albany).

Plus, this baseball season, the Section intends to host
networking /membership events at Mets and Yankees
games (yes, you read correct!). Section members will have
the chance to attend the games at no charge!

Don’t miss out on our many great programs and so
many opportunities! Join the Section now and, if you are
already a member, become more active.

Finally, it has been a great privilege and honor to serve
as Section Chair this past year. I am extraordinarily grate-
ful to all members of the Executive Committee for their
dedication and service. Thank you to Section Secretary
Monica Skanes for all your help and for agreeing to wear
multiple “hats” on the EC. To Beth Gould, our Section
Liaison, there are no words to express how much I, and the
entire Section, appreciate all of your dedication and service
to our Section. Thank you! You have been integral to our

successes and always the voice of reason—we will dearly
miss you! We wish Beth all the best of luck as she moves
on to her next venture. I look forward to working with our
Chair-elect Cara Greene and all of you to do my part in
continuing to improve upon Section services and benefits.

With great appreciation,
Seth Greenberg
Section Chair

2018 Annual Meeting Retrospective

Our Annual Meeting took place January 25-26, 2018 in
midtown Manhattan. On Thursday afternoon, three of our
committees hosted special programs. In its annual tradi-
tion, the Committee on Labor Relations hosted the Region-
al Directors from the National Labor Relations Board’s
three New York State Regional Offices in its program Up
Close and Personal with the NLRB, where they were also
joined by the NLRB’s General Counsel. The ADR Com-
mittee presented FLSA Claims—A Plaintiff and Management
Perspective on How to Effectively Mediate These Claims, where
panelists examined differences in forums, opening state-
ments and their efficacy, pet peeves of practitioners, class
action issues, and settlement concerns unique to FLSA
cases. In Something Funny Happened on the Way to Litigation:
Court and Agency Sponsored Mediation, the EEO Commit-
tee presented a discussion of court and agency-annexed
mediation, focusing not just on the nuts and bolts of each
program, but also the similarities and differences, and
what they are doing to improve chances of an early settle-
ment. A thank you to EC member Jill Rosenberg and her
firm, Orrick, for hosting Thursday’s event.

On Friday, the Section’s annual business meeting,
CLE program, and luncheon were held at the New York
Hilton. Topics covered at plenary sessions included: Key
Issues Relating to the Art (and Science) of the Settlement;
Changes on the Front End: Revolutions and Evolutions in Hir-
ing Practices; and Avoiding Ethical Traps in Sexual Harass-
ment Investigations. There were also breakout workshops
related to ERISA, “Off-the-Clock” Litigation, Motion
Practice in Arbitration, and Labor Relations Issues in
Higher Education.

Our keynote luncheon speaker was Gillian Thomas,
Esq., Senior Staff Attorney, ACLU Women'’s Rights Proj-
ect, and author of Because of Sex: One Law, Ten Cases, and
Fifty Years That Changed American Women'’s Lives at Work.
Every registrant of the Annual Meeting, whether or not
he or she attended the luncheon, received a copy of this
great book. Ms. Thomas’ speech was timely and provided
some great legal and anecdotal stories that help put our
current climate in the appropriate context.

A big “thank you” to our program co-chairs, modera-
tors, speakers, and sponsors for making this program a
huge success! I hope you can all join us at our many other
networking Section’s Fall Meeting in Montreal, from
October 12-14, 2018.
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Message from the Co-Editors

By Colin M. Leonard and Laura C. Monaco

We are pleased to bring you the Summer 2018
edition of the New York State Bar Association’s
Labor and Employment Law Journal. Within this
edition, you will find engaging commentary on
various issues, including free speech concerns as
applied to public and private sector employees,
legal developments relating to punitive damages
under the New York City Human Rights Law and
an overview of the threats employers face with
regard to critical technologies in the workplace.

Arbitration matters are also addressed in
this issue, including in the non-union and union
environments. Parental leave remains a hot topic
and an article addresses the matter from a national
perspective.

For those interested in employment discrimination
practice, a review of the book Rights on Trial: How Work-
place Discrimination Law Perpetuates Inequality presents an
engaging overview of the author’s concerns on the state
of the law in this area. Finally, we end the issue with a
return of the “Ethics Matters” column, which serves as
a good test for each of us to be mindful of the myriad
ethical issues that arise in the labor and employment law
practice area.

Colin Leonard

Laura C. Monaco

Our authors come from a variety of specialties and
backgrounds—law school and postgraduate students, a
retired law firm partner, union and management attor-
neys, a law professor and an arbitrator/mediator.

The richness of our Section is on full display. Enjoy!

their diverse backgrounds.

(Imonaco@ebglaw.com).

We are introducing with this issue a new “Section Spotlight” feature,
which will provide insight into one or more of our Section’s members. This
month, we provide detail regarding three of our Section’s Diversity Fel-
lows—Carlos Torrejon, Jalise Burt and Nina Martinez. The Labor and Em-
ployment Law Section has always had a rich diversity of viewpoints and
opinions among its members, which is a core strength of the Section. Our
Diversity Fellows program recognizes those members who practice in the
Labor and Employment Law area and make our Section even stronger with

If you know someone who should be highlighted in the Section Spotlight
feature, please contact Colin Leonard (cleonard@bsk.com) or Laura Monaco

NYSBA Labor and Employment Law Journal | Spring 2018 | Vol. 43 | No. 1



Spotlight #1: Carlos Torrejon

My name is Carlos Torrejon and I am class of 2014
from Rutgers Law School—Newark. I am a labor and
employment associate at Fox Rothschild LLP, resident
in its Morristown, NJ office. Prior to joining Fox, I was a
Field Attorney with the National Labor Relations Board,
Region 28, sub-regional office in Albuquerque, NM. As
such, a large part of my practice revolves around tradi-
tional labor.

I became a Diversity Fellow when a colleague of
mine (a former Diversity Fellow himself) suggested I ap-
ply and put me in contact with Jill Rosenberg and Wendi
Lazar. The Diversity Fellowship is a great opportunity to
meet other practitioners in the field—whether seasoned
attorneys who have seen it all or newer attorneys (like
myself) who are still gaining experience—and build long
lasting relationships. Additionally, the Section encourag-

es Diversity Fellows to become
more involved and participate
in Annual Meetings through
CLE and plenary events that
we are allowed to conduct. The
Section’s 2017 Annual Meeting
was the first time Diversity Fel-
lows were given this responsi-
bility and this plenary was one
of the best ones that weekend
(though, admittedly, Iam a
little biased!). Moving forward,
I'have no doubt that the next
plenaries and/or CLE events
put on by the Diversity Fellows will be amazing.

In sum, I would recommend this fellowship opportu-
nity to anyone!

Spotlight #2: Jalise Burt

Jalise Burt is an associate
at Outten & Golden LLP, and
a member of the firm’s Class
Action Practice Group. Prior
to joining O & G in 2017, Ms.
Burt clerked for the Honorable
Ronald L. Ellis, United States
Magistrate Judge for the South-
ern District of New York. As an
Equal Justice Works Fellow at
the New York Civil Liberties
Union, Ms. Burt represented
individual students facing sus-
pensions and advocated for school climate and discipline
reform at the state and local levels. Ms. Burt received her
J.D. from the Georgetown University Law Center (GULC)
in 2014 and her B.A., cum laude, from the University of
Florida in 2011. While at GULC, Ms. Burt was the Manag-
ing Editor for the Georgetown Journal of Law and Modern
Critical Race Perspectives and a student attorney in the
Juvenile Justice Clinic. Ms. Burt is excited to be a Diversity
Fellow because of the unparalleled opportunities to be
connected to other members in the Section. Ms. Burt looks
forward to continued involvement in the Section and es-
pecially the Section’s efforts to bring diverse perspectives
to its CLEs, advocacy efforts, and publications.

Spotlight #3: Nina
Martinez

Nina Martinez is an associ-
ate at Outten & Golden LLP
and a member of the firm’s
Class Action Practice Group.
Prior to joining the firm in
2017, Ms. Martinez served as
a Skadden Fellow at the New
York Legal Assistance Group
where she developed the Em-
ployment Mediation Project.
Ms. Martinez received her
B.A. from the University of Florida in 2010, an M.S. in
Elementary Education from Hunter College in 2012, and
her J.D. from the University of Pennsylvania School of
Law in 2015. During law school, Ms. Martinez worked as
a law clerk with the office of the General Counsel at the
U.S. Equal Employment Opportunity Commission, the
Regional Solicitor of the U.S. Department of Labor, and
the employment department of the nonprofit organiza-
tion Make the Road New York.

6 NYSBA Labor and Employment Law Journal | Spring 2018 | Vol. 43 | No. 1



Quelled Speech: The Inconvenience of First Amendment

Freedom of Speech
By Onya Brinson

In this time when it appears that freedom of speech
in any arena is becoming a precious commodity, let us
revisit the first Amendment’s freedom of speech clause.
It reads as follows: “Congress shall make no law...
abridging the freedom of speech.”! This guaranteed
right sounds simple enough: Congress shall never pass a
law abridging an American citizen’s right to freedom of
speech. However, as in many parts of the United States
Constitution, it is never that simple. This is especially
true in the context of freedom of speech rights in the
workplace.

The Supreme Court long ago decided that the first
Amendment applies to federal, state, and local public
sector employees. Initially, the first Amendment only
barred the federal government from abridging speech
rights. It was not until the Supreme Court used the in-
corporation doctrine, where portions of the Bill of Rights
are deemed to apply to states, that it was determined that
states similarly must not abridge the freedom of speech
rights of its citizens.?

The evolution of freedom of speech for public sector
employees has gone from expansive to narrow, rather
than the other way around. In this circumscribed view,
employees have seen their freedom of speech rights
limited, while employers have been afforded almost
unlimited latitude in determining what speech is permit-
ted in the workplace and what speech is not. Freedom of
speech for private sector employees is only guaranteed
depending upon jurisdiction, but the tests for public
and private sector employees often mirror each other. In
some jurisdictions, private sector employees enjoy more
speech rights than public sector employees under the first
Amendment.

This article will not only compare and contrast free-
dom of speech rights for public and private sector em-
ployees, but it will also consider upcoming issues before
the Supreme Court and pressing legal questions that still
linger for public and private sector employees regarding
speech. The objective of this article is to understand the
privileges and limits of freedom of speech, and how it
has become a right that even the courts struggle to apply.

Freedom of Speech in the Public Sector

Supreme Court Justice Oliver Wendell Holmes, Jr.
wrote, “[a]n employee may have a constitutional right
to talk politics, but he has no constitutional right to be a
policeman.”? Justice Holmes, who famously carved out
the “clear and present danger” exemption to freedom
of speech as an absolute right,* held public sector em-

ployees to a similarly high
standard.

For several decades,
American jurisprudence
subscribed to Justice
Holmes'’s view that no one
has a constitutional right to
employment. Thus if one
wanted to keep their job,
there are many things they
will not be allowed to say.
For example, the Supreme
Court has stated in prior
cases that it is important
to quell speech to “pro-
mote efficiency and integrity in
the discharge of official duties, and to maintain proper
discipline in public service.”® The Supreme Court ruled
that it is constitutional to prohibit members of groups that
advocated the overthrow of government from teaching
in public schools.® Similar cases often gave employers the
unfettered ability to curtail employee speech based on
what the employer preferred to tolerate.

Onya Brinson

First Amendment freedom of speech jurisprudence
began to change course in the 1950s and 1960s. The
Supreme Court started to view freedom of speech as a
more fundamental right, beginning to replace classical
freedom of speech precedent under which the employer
could determine, with few restrictions, what constituted
protected speech in the workplace. Ironically, the shift
toward more freedom of speech protection for public sec-
tor employees began not with employment cases but with
freedom of speech and press cases. In one such case, two
businessmen were convicted of sending sexually obscene
materials through the mail, violating federal and state
laws against lewd and lascivious materials.”

The two businessmen filed a lawsuit alleging that
the state and federal obscenity laws violated their first
Amendment freedom of press and freedom of speech
rights. While the Court ruled that the plaintiffs” convic-
tions under the statutes should stand since obscenity was
not constitutionally protected, the Supreme Court was not
finished. The Supreme Court made a larger point: that the
practice of narrowly viewing the first Amendment free-
dom of speech clause might be coming to an end. Justice
Brennan wrote the following:

The freedom of speech... guaranteed by
the Constitution embraces at the least the
liberty to discuss publicly and truthfully
all matters of public concern without pre-
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vious restraint or fear of subsequent pun-
ishment. The exigencies of the colonial
period and the efforts to secure freedom
from oppressive administration devel-
oped a broadened conception of these
liberties as adequate to supply the public
need for information and education with
respect to the significant issues of the times...
Freedom of discussion, if it would fulfill
its historic function in this nation, must
embrace all issues about which information
is needed or appropriate to enable the mem-
bers of society to cope with the exigencies of
their period.®

The Supreme Court followed this “broadened con-
ception of liberties” with another freedom of speech and
press case several years later.

At this point, there had been very few cases challeng-
ing the classic employer view of freedom of speech in the
workplace. Little did the Supreme Court know, the issue
was about to be front and center.

Employees’ Freedom of Speech Rights Based on
Freedom of Press

In 1968, The Supreme Court created a new first
Amendment freedom of speech test with the Pickering
case.? In this case, an Illinois board of education terminat-
ed a public school teacher because he published a letter
in newspaper criticizing the board’s allocation of school
funds for athletic and educational programs. The teacher
sued the board of education, alleging violations of his
first Amendment freedom of speech rights.

The Pickering case was pivotal because there was a
clash between employer-controlled speech rights and the
broadened first Amendment freedom of speech rights in
the context of freedom of the press cases. The Supreme
Court ruled that the board of education violated the ap-
pellant’s freedom of speech rights because the allocation
of school funds is a matter of public importance. “The
public interest in having free and unhindered debate on
matters of public importance—the core value of the free
speech clause of the first Amendment—is so great that it
has been held that a State cannot authorize the recovery
of damages by a public official for defamatory statements
directed at him except when such statements are shown
to have ... knowledge of their falsity or with reckless
disregard for their truth or falsity.”1

The Supreme Court also made clear in a prior case
that statements relating to matters of public concern
made by a public sector employee are protected speech
even made only to a nominal supervisor.!! The Supreme
Court was not only creating a new freedom of speech test
for public sector employees by integrating freedom of
press cases, but also sending a message to public sector
employees that they did not have to publish or make a

public announcement for their speech to be protected. As
long as the public sector employee raised issues of public
concern, absent intentional or reckless falsehoods, the
Supreme Court considered it protected speech. However,
a loophole allowed an employee’s speech to fall out of
protection when there was an adequate justification for
not protecting the speech based on the employer’s needs.
The Supreme Court would soon widen that loophole in a
sweeping way.

Public Concern Test Shifts

In 1983, the Supreme Court granted certiorari in a
case involving a New Orleans assistant district attorney
who expressed dissatisfaction about being reassigned to a
new unit. The assistant D.A. then created a questionnaire
asking fellow D.A.s for their thoughts on an office trans-
fer policy, office morale, level of confidence in supervi-
sors, and whether employees felt pressured to work on
political campaigns.'? District Attorney Harry Connick,
Sr. terminated the appellant’s employment because he be-
lieved that the assistant D.A. attempted to create mutiny
in the office.

Connick had many of the same elements that were cat-
egorized as protected speech in Pickering: (1) the appellant
raised matters of public interest, such as pressure to work
on political campaigns; (2) the concerns she raised would
not necessarily have interrupted the operation of the Dis-
trict Attorney’s office, but were an irritant to the District
Attorney insufficient to declare speech unprotected. The
Supreme Court ruled that the appellant’s speech was not
protected because most of her speech, with one “excep-
tion,” was about internal office matters, not issues of pub-
lic concern. This was stunning since the Supreme Court
had never created a litmus test for how many matters of
public concern constituted protected speech. In Connick,
the Court created a quasi-numerical test by saying that
the “content, form and context of a given statement, as re-
vealed by the whole record” determined whether speech
was a matter of public concern.'?

“The issue that made Garcetti even
more vexing is that the Court did not
create a framework to determine the
scope of employment for public sector
employees, and it discounted the use of
job descriptions in analyzing whether a
public employee’s speech was a part of
his or her official job duties.”

In Connick, the Supreme Court appeared to attach far
more importance to an employer being able to maintain a
harmonious work environment than to the right of a pub-
lic sector employee to address matters of public concern.
The Court wrote: “One hundred years ago, the Court
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noted the government’s legitimate purpose in [promot-
ing] efficiency and integrity in the discharge of official
duties, and [in] maintaining proper discipline in the
public service.”!* The Court continued with a quote from
Justice Powell in a prior freedom of speech case:

To this end, the Government, as an
employer, must have wide discretion
and control over the management of

its personnel and internal affairs. This
includes the prerogative to remove em-
ployees whose conduct hinders efficient
operation and to do so with dispatch.
Prolonged retention of a disruptive or
otherwise unsatisfactory employee can
adversely affect discipline and morale in
the workplace, foster disharmony, and
ultimately impair the efficiency of an of-
fice or agency.!®

It could certainly be argued that the way in which

a district attorney’s office operates is a matter of public
concern since it has the power to decide who to prosecute
for criminal offenses and sentencing determinations. This
is especially true since district attorneys are elected by
the voters. However, the Supreme Court reduced these
matters to mere office problems and began moving the
Court back to greater employer deference.

This trend continued in another case where the
Supreme Court ruled that even matters of public concern
were not protected speech if they were made “pursuant
to their official duties.”1® This was almost a death knell
to public sector freedom of speech rights because prior to
Garcetti v. Ceballos, public sector employees’ speech was
still protected where the matters were of public con-
cern, if the speech was not outweighed by the employ-
ers’ interest in regulating speech.!” The issue that made
Garcetti even more vexing is that the Court did not create
a framework to determine the scope of employment for
public sector employees, and it discounted the use of job
descriptions in analyzing whether a public employee’s
speech was a part of his or her official job duties.'® The
only guidance the Court gave was essentially no guid-
ance at all: “that the proper inquiry is a practical one.””

Some circuits have faithfully followed Garcetti in
using the “chain of command” test, under which speech
connected to an employee’s job is unprotected.?’ How-
ever, other circuits have been left grappling with how to
apply Garcetti in distinguishing “official duties speech”
and “citizen speech.” Some circuits have tried to carve
out narrow exemptions to Garcetti while trying to follow
it at the same time.

In the Second Circuit case Matthews v. City of New
York, a police officer informed his superior that he op-
posed an arrest quota policy “mandating the number of
arrests, summons and stop and frisks that police officers
must conduct.”?! As a result of his comments, the officer

claimed that he was subject to a series of adverse actions
including denial of overtime, receipt of punitive assign-
ments, and negative performance evaluations.

The Second Circuit used the Pickering/Connick/
Garcetti hybrid freedom of speech test as to “whether
the employee spoke as a citizen on a matter of public
concern.” This test has two subsections: “(1) whether the
subject of the employee’s speech was a matter of public
concern, and (2) whether the employee spoke “as a citi-
zen’ rather than solely as an employee.”?? If the answer to
both questions was yes, the last part of a Pickering analy-
sis would be “whether the relevant government entity
‘had an adequate justification for treating the employee
differently from any other member of the public based on
the government’s needs as an employer.””?

The Second Circuit determined that the plaintiff’s
speech did not concern what he was “employed to do.”
The speech addressed a precinct policy and was “neither
part of his job description nor part of the practical reality
of his everyday work.”?* The Second Circuit went further,
stating that when public sector employees’ duties “do
not involve formulating, implementing, or providing
feedback on a policy that implicates a matter of public
concern ... he or she speaks as a citizen, not as a public
employee.” The Second Circuit stayed within the Garcetti
framework in emphasizing that the plaintiff’s speech was
not within his official job duties. However, the Second
Circuit gave employees a potential way to circumvent the
Garecetti test. It permitted employees to talk about matters
of public concern that were indirectly related to their job
functions, but not a part of their essential job functions.

This still opens the Garcetti framework to many
questions about freedom of speech. Are invalid search
warrants, or the operation of a district attorney’s office
any less matters of public concern because the person
who made the statement is an employee who had an
official duty to raise these concerns? How does a court
begin to evaluate whether an employee’s speech is within
his or her job duties, or citizen speech that is protected
without an essential roadmap such as job descriptions?
Do employees lose their ability to speak out about office
issues that may be of public concern once they clock in at
work? The Supreme Court seems to think so. It appears
as though federal circuits will either continue to apply the
Garcetti framework or, as in Matthews, continue to carve
out as exemptions for the employee.

Public Education Freedom of Speech

The Supreme Court has always viewed freedom of
speech for teachers and students through a similar lens.
The Court has said that neither “students [n]or teach-
ers shed their constitutional rights to freedom of speech
or expression at the school house gates.”? Part of the
confusion is that the Supreme Court often defers to local
school boards on educational issues.?® Due to the lack
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of direction given by the Supreme Court, the Second
Circuit, as well as other courts, has grappled with the
question of whether there should be a stricter standard of
limiting speech, as is the case in many circuits for public
school teachers, or whether more deference should be
afforded to teachers that mirrors students’ speech. In

the first case that granted students freedom of speech,
the Supreme Court said that students’ speech could be
limited “in light of special circumstances of the school
environment.”?’

The test became more refined when the Supreme
Court ruled that students” speech could be regulated in
three circumstances: when it is (1) school-sponsored, (2)
“offensively lewd and indecent,” “or (3) likely to cause
substantial and material disruption of school activities.
The Second Circuit found the following to be unpro-
tected student speech: drawing stick figures in sexual
positions, and threatening teachers and students.?’ The
decisions surrounding student speech are the courts’
attempt to balance the restriction of speech while afford-
ing education officials great latitude in curtailing speech
that is deemed inappropriate. It appears as if the courts
are attempting to sanitize the learning environment so
that children will be protected as much as possible from
potentially harmful speech.

7”28

Because of this, many circuits have applied the
students’ free speech test to the other individuals who
spend even more time in class than students: teach-
ers. There is ambiguity regarding teachers because the
Supreme Court has never removed instructional speech
“from its presumptive place within the ambit of the 1st
Amendment.”?? However, the Court has never “held
that the 1st Amendment applies to a teacher’s classroom
speech.”?! The Second Circuit extended the Supreme
Court’s legal standard for student speech to that of
teachers’ instructional speech in a case involving a guest
lecturer at a school who was barred by the Board of Edu-
cation from showing a film that involved nudity to 10th
grade math students.??

The Second Circuit followed the Hazelwood test,
declaring that the school’s decision was “reasonably
related to a legitimate pedagogical concern” because
nudity was “entirely unnecessary to illustrate...scientific
phenomenon.”3® While the Second Circuit gives wide lat-
itude to school boards to determine what teacher speech
is protected, it still finds teachers’ classroom speech to
be protected under certain circumstances. Other cir-
cuits have taken a much more restrictive view, finding
that instructional speech is not protected under the first
Amendment because teachers do not raise matters that
are of public concern when adhering to a school-based
curriculum.

Many teachers belong to unions. Therefore, some-
times there are speech rights that may not be protected
by the first Amendment, but may well be protected
depending on what kind of collective bargaining agree-

ment a union has negotiated on behalf of their respective
members. A unionized teacher may also have additional
speech rights under Section 7 of the National Labor Rela-
tions Act, which allows “the right to self-organization,

to form, to join, or assist labor unions ...”% In a recent
Second Circuit decision, the court ruled that an employee
engaged in protected speech even when using curse
words to describe an employer because he was organiz-
ing his fellow colleagues to unionize.3® However, it is
important to note that the protected “speech” in Section 7
usually involves collective action and generally does not
protect an individual employee.

The fact that the issue of whether teachers have
freedom of speech rights has not reached the Supreme
Court is telling. Whatever the test may turn out to be, it is
unlikely the courts will remove the great deference they
have given school boards to determine what speech is
protected in an educational environment. It is also impor-
tant to note that speech that is deemed discriminatory in
the workplace is unprotected for both private and public
sector employees under Title VII of The Civil Rights Act
of 1964.%7

Freedom of Speech Union Fees

For the 2017-2018 Supreme Court term, an old but
very familiar legal question rears its head: whether public
sector non-union members’ payment of agency shop fees
violated the first Amendment freedom of speech clause.
This is a question that the Supreme Court has battled for
decades. The first Supreme Court case that dealt with this
issue was Abood.3® In Abood, the Supreme Court held that
while public sector employees cannot be forced to join
unions, they can be obligated to pay for the benefits they
receive from collective bargaining, such as vacation days,
health benefits, tenure provisions, and so on. Under an
alternative approach, non-union members reaping the

benefits of collective bargaining would be “free-riders.”*

The Abood case also distinguished employee benefits
from political speech. The Supreme Court said that non-
union members are not required to pay for unions’ politi-
cal activities with which they disagree because to do so
would compel the speech of the employee. Justice Stewart
wrote for the Court:

For at the heart of the First Amendment
is the notion that an individual should
be free to believe as he will, and that

in a free society one’s beliefs should be
shaped by his mind and his conscience
rather than coerced by the State. And the
freedom of belief is no incidental or sec-
ondary aspect of the First Amendment’s
protections.*

The issue of agency shop fees and the freedom of
speech clause came back to the legal forefront with the
Friedrichs case.! The Ninth Circuit Court of Appeals ruled
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against the plaintiffs and it appeared that the plaintiffs
might prevail on appeal to the Supreme Court. However,
while the case was being decided Justice Scalia died
resulting in a 4-4 split that allowed the Ninth Circuit’s
decision to stand.

This issue is again before the Supreme Court in
Janus.*> Unlike Abood, the Court is not distinguishing
between political speech and collective bargaining issues,
it is conflating these two issues and determining whether
any agency shop fees for public sector non-union em-
ployees violate their freedom of speech rights. If the
Supreme Court answers this question in the affirmative,
would non-union employees still be permitted to enjoy
the benefits of collective bargaining when it does not
come out of their paycheck? What kinds of effects might
this have on low wage earners vs. higher salaried bar-
gaining units? Can it really be argued that the benefits of
collective bargaining for vacation days and tenure provi-
sions are “compelled speech” if the non-union employee
in the bargaining unit enjoys the benefits of the union’s
collective bargaining agreement? While no one will know
the answers to these questions until after the Supreme
Court announces its decision, it is clear that every public
sector union in the country is planning for a potential
fallout from Janus.

Private Sector Freedom of Speech Rights

If you wondered what first Amendment freedom of
speech protections are afforded private sector employ-
ees, you would be correct to conclude that they have
none. We have recently witnessed the limits of freedom
of speech protections for private sector employees in the
current political climate. For example, the company Top
Dog terminated an employee who marched in support of
white nationalism in protesting the removal of Confeder-
ate General Robert E. Lee’s statute.*3 Another example is
that government contractor Akima LLC terminated an
employee for “flipping the bird” at President Trump’s
motorcade.*

However, depending on what state or municipality
you reside in, there may be protections against termi-
nating a private employee on the basis of speech. New
York has codified some employee-based protections for
speech. For example, New York bars retaliation for off-
duty “recreational activities,” including, among other
things, “reading and the viewing of television, movies,
and similar material.” New York courts have treated
“recreational activities” such as arguing about politics at
a social function, and participating in a vigil for a man
killed because he was gay as protected speech.®

There are many critical areas of “recreational speech”
that are still undefined, and an employer can still termi-
nate the employee if the speech is deemed to “create a
conflict of interest related to the employer’s trade secrets,
proprietary information or other proprietary or business

interests.”46 Further, it is puzzling that while New York’s
statute protects “legal, recreational activities outside of
work hours, off the employer’s premises and without use
of the employer’s equipment or other property ...” cer-
tain activities that fit this description have been defined
by New York courts as unprotected speech. For example,
a federal court found that dating is not a protected “recre-
ational activity” under New York's statute, and participa-
tion in “after-work celebrations with fellow employees”
is also not protected speech.*” New Yorkers may not find
much solace in New York’s speech protections since the
statute does not include activities such as picketing in
protest or support of certain causes.*®

“Trump’s call for firing Hill and Kaepernick
raises interesting employment law
questions in the context of speech.
Because Hill and Kaepernick have private
employers, there is no first Amendment
freedom of speech protection here.”

Connecticut is one of the few states that has codified
the same protections for private sector employees’ speech
as that of public sector employees, barring employment
discrimination based on any “exercise... of rights guar-
anteed by the 1st Amendment.”#’ However, Connecticut
courts have held that this protection does not apply to
decisions to deny tenure, although denial of tenure may
at times result in expiration of an employee’s contract
which often leads to termination.”® Colorado and North
Dakota also have codified protections for private sector
employees against termination for lawful, off-duty activi-
ties unless these activities create a conflict of interest with
the employer.>!

These statutes, and others like them, do give some
protection to private sector employees from outright
termination for speech and other off-duty activities.
However, these statutes still permit the overriding ques-
tion to be whether the employer determines speech is in
conflict with business interests. While these statutes do
not require an “official duties” test as is carved out in
Garecetti, they still allow an employer to limit a substantial
amount of speech by giving employers unilateral discre-
tion to decide what constitutes potential dangers to their
business interests.

Federal Agents’ Interference With Private Sector
Employees

Perhaps two of the most interesting private em-
ployee speech matters deal with sports and President
Trump. The National Football League (NFL) football
player Colin Kaepernick filed a union grievance against
the NFL demanding a right to work, and accusing the
NFL of “collusion” in alleged efforts to blackball him
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for his #TakeaKnee protest to highlight police brutality
and racial injustice in America.>? President Trump called
for the firings of both Kaepernick and an ESPN anchor,
Jemele Hill, who called him a “white supremacist” and
suggested that any person who disagreed with Dallas
Cowboys owner Jerry Jones’s threat to suspend players
who followed Kaepernick’s lead and got down on one
knee during the National Anthem could stop supporting
businesses that advertised with the Dallas Cowboys.

Trump’s call for firing Hill and Kaepernick raises
interesting employment law questions in the context of
speech. Because Hill and Kaepernick have private em-
ployers, there is no first Amendment freedom of speech
protection here. Since the NFL provides union represen-
tation, Kaepernick has taken the route of filing a griev-
ance against the NFL for alleged collusion, which means
team owners conspiring to keep him out of the league.

There is another perplexing legal question in these
scenarios about a president calling for the termination
of employers with whom he has political disagreements.
There is a codified prohibition to keep Congress, the
President, and other federal authorities from influenc-
ing an employment decision or employment practice of
a private entity “solely on the basis of partisan political
affiliation.”® The opinions of Hill and Kaepernick about
police brutality and the NFL’s stance on the #TakeaKnee
protests seemingly qualify as being in agreement with
certain political groups like Black Lives Matter and others
that have expressed similar concerns.

However, the Supreme Court has ruled that govern-
ment speech can “promote a program, espouse a policy, or
take a position. In doing so, it represents its citizens and it
carries out its” duties on their behalf.”>* While the Supreme
Court has ruled that government speech does not have to
be viewpoint neutral, it has also ruled that a government
official cannot compel legal suppression of citizen speech
in a case where a state commissioner targeted booksell-
ers of “obscene” material for possible prosecution.® If a
president decided to bring to bear federal law enforcement
against public sector employees who spoke out on issues
of public concerns that were unrelated to their official job
duties, this would be a violation of the first Amendment.

While there is little evidence that this would happen,
there are very few influences that are as major as when
the President of the United States not only comments
on an issue, but suggests that a private sector employee
be terminated because of the employee’s view of that
issue. Though there may be no direct evidence of a causal
connection between Hill’s ESPN suspension or Kaeper-
nick’s being black balled and President Trump’s words, it
certainly would make for an interesting legal case.

Future of Freedom of Speech

The Supreme Court does not offer a clear scheme to
follow to determine when speech is protected for public

sector employees and in what context. Thus, circuit courts
have been left to try and carve out their own road map
for protecting public sector employees. States very often
try to mirror something approaching a federal litmus

test for private sector employees, but they often end up
deferring to the employers’ interests rather than creating
more speech rights for employees. While there must be

a certain amount of employer deference for workplace
speech, the uncertainty of not knowing what is within the
scope of an employee’s official job duties and what he or
she can comment on as a citizen creates a chilling effect in
a society where workplace issues can easily become mat-
ters of public concern.
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I have been asked by a for-
mer law school classmate from out [
of state to serve as “local counsel”
on a litigation matter that she is
handling. It involves an area of the
law that I am not really familiar
with, but I don’t really expect to |
have any substantive responsibil-
ity and am only “lending” my
name to her pleadings so that she B
can satisfy the requirement for lo- '
cal counsel involvement. Given L
these circumstances, do I need to
have any ethical concerns in help-
ing her out?

A You sure do, although if you set up the arrangement
appropriately you can certainly limit your exposure.

For starters, lawyers who serve as “local counsel” are
subject to all of the same ethics rules that apply to any
other lawyers. In other words, you do not get a pass
simply because you are designated as “local counsel.”
However, as outlined in a 2015 ethics opinion issued by
the Committee on Professional Ethics of the Association
of the Bar of the City of New York (“Committee”), Formal
Opinion 2015-4, there are steps you can, and should, take
to protect you and your firm in these circumstances.

The most important step is to enter into an explicit
agreement, preferably directly with the client, which
limits the scope of your representation in accordance
with everyone’s expectations, rather than simply rely on
the ambiguous designation of “local counsel.” Indeed, it
is your obligation to communicate clearly with the client
any limitations on the scope of your representation. To
be effective, those limitations must be both reasonable
and agreed to by the client through an informed consent.
In the absence of doing so, you are at risk of sharing full
responsibility with your former classmate for the conduct
of the matter (e.g., responsibility for the substance of
pleadings, meeting discovery and other deadlines, etc.),
even though you are not expecting to play any substan-
tive role in how the matter is handled. (Of course, in
addition to entering into an explicit, written agreement
with the client outlining your responsibilities, you must
comply with any requirements imposed on local counsel
by applicable court rules.)

Limited scope representations, such as “local coun-
sel” arrangements, are permitted under Rule 1.2(c) of
New York’s Rules of Professional Conduct (“Rules”).
While these arrangements do not allow a lawyer to avoid
their ethical obligations, as explained by the Committee,
they can “narrow the universe within which those ethical
obligations apply, by limiting the lawyer’s role in the

Ethics Matters

By John Gaal

matter and specifying the tasks she
is expected to perform.” Needless
to say, in connection with those
tasks, which are identified as falling
to you in your local counsel role,
you are expected to act competent-
ly and diligently, and to communi-
cate appropriately with the client
about relevant developments (see
Rules 1.1, 1.3 and 1.4).

i The Comments to Rule 1.2

recognize a number of reasons why

a client may wish to limit the scope

of representation, not the least of
which is to control costs. Specifically in the context of a
local counsel arrangement, the Committee recognized
that a limited representation approach can satisfy the cli-
ent’s interest in having the bulk of legal services provided
by the non-admitted, out-of-state lawyer of their choice
without incurring the cost of duplicating the role of lead
counsel with a locally admitted lawyer.

As noted, to be effective, a limited scope arrangement
must carry the client’s “informed consent.” Informed
consent, generally, requires making sure that the client
understands the material advantages and disadvantages
of the proposed course of action. See Rule 1.0(j) and Com-
ment 6. In the context of a limited scope arrangement, this
more specifically means “disclos[ing] the limitations on
the scope of the engagement and the matters that will be
excluded,” as well as the “reasonably foreseeable conse-
quences of the limitation.” Rule 1.2, Comment 6A. Formal
Opinion 2015-4 highlights some of the client risks that
may need to be explained. For example, while an agree-
ment that limits local counsel’s role to only appearing at
routine status conferences may result in cost savings for
the client, the client is not getting a second pair of eyes
to substantively monitor lead counsel’s conduct. Simi-

Ethics Matters is provided by the Ethics and
Professional Responsibility Committee of the
Labor and Employment Law Section. The Com-
mittee is pleased to mark the return of this col-
umn after a several year hiatus and we hope to
continue it on a quarterly basis. Specific columns
are authored by various members of the Com-
mittee. If there is a topic/ethical issue of interest
to all Labor and Employment Law practitioners
that you feel would be appropriate for discus-
sion in this column, please contact either Co-
Chair of the Committee, John Gaal at jgaal@bsk.
com, or Jae Chun at jchun@friedmananspach.

com.
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larly, if local counsel is only reviewing the legal analysis
contained in lead counsel’s work, and not independently
verifying the underlying facts, the client is again losing
the benefit of that second pair of eyes. In the particular
circumstances, those may be reasonable offsets to the
cost savings, but a lawyer entering into a limited scope
engagement with a client has an obligation to make sure
that the client understands those trade-offs.

While the preferable way to secure this informed
consent is through communication directly with the
client, the Committee has concluded that “given the
long-standing, customary practice of lead counsel acting
as intermediary between local counsel and the client, we
believe a written agreement between local counsel and
lead counsel may fulfill the requirements of Rules 1.2(c)
and 1.5(b), provided lead counsel obtains the client’s
‘informed consent’ to that arrangement.”

Although the Rules provide substantial latitude in
allowing limitations on the scope of representation, those
limitations must nonetheless be reasonable. “[A]n agree-
ment for a limited representation does not exempt a law-
yer from the duty to provide competent representation.”
Rule 1.2, Comment 7. The Committee’s Opinion goes on
to provide some examples of reasonable, and unreason-
able, limitations:

e [t may be reasonable for local counsel to file a pro
hac vice motion on behalf of an out-of-state law-
yer in a large litigation and not perform any other
work on the case once that out of state lawyer is
admitted;

¢ Local counsel may reasonably limit her represen-
tation to reviewing the legal argument in a sum-
mary judgment motion prepared by lead counsel,
assuming all factual representations to be accurate,
and exclude any obligation to verify factual infor-
mation (although even then local counsel may not
ignore obvious factual inaccuracies);

¢ Local counsel may not agree to sign her name to a
complaint prepared by lead counsel and file it with
the court, even though she believes the claims are
not supported by the facts, because she may not
“exclude by agreement” her ethical obligation to
not file frivolous claims;

e Local counsel may not agree to circumvent ethical
rules requiring candor to the court or third parties,
nor other relevant court rules (e.g., if court rules

require counsel ap-
pearing at a court
conference to have
“knowledge” of the
case, local counsel
appearing at those
conferences must
have sufficient
knowledge to sat-
isfy that court rule,
regardless of the
terms of any limited
scope engagement).

Also, because a lawyer
has an obligation to keep John Gaal
a client informed of any
developments relating to that representation, Rule 1.4(a)
(3), a limited scope engagement by local counsel should
be clear on who will have the communication obliga-
tion with respect to the covered tasks. While the Opin-
ion recognizes that local counsel can rely, generally, on
lead counsel’s representation that relevant information
is communicated with the client, local counsel may not
completely abdicate that communication responsibility
and, at a minimum, if local counsel knows or has reason
to know, that lead counsel is not providing required com-
munications to the client, local counsel must take steps to
remedy that situation.

Serving as “merely” local counsel does not, in itself,
absolve you of considerable ethical obligations. If you
are considering serving as local counsel in a matter, you
should carefully review Formal Opinion 2015-4. Not
only do you have an ethical obligation to understand
what you may and may not do in the context of such an
engagement, but you should adequately understand, and
appropriately limit, your own exposure.!

Endote

1. If your involvement in the matter will result in a fee share
arrangement with other counsel, instead of your own direct fee
arrangement with the client, you must make sure you understand
the requirements of Rule 1.5(g), which imposes very specific
obligations in the context of fee sharing arrangements.

John Gaal is Of Counsel at Bond, Schoeneck &
King, PLLC and Co-Chair of the Section’s Committee on
Ethics and Professional Responsibility.
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New York Court of Appeals Establishes Lower Threshold
for Punitive Damages Under NYCHRL

By Anshel Joel “AJ” Kaplan and Howard M. Wexler

Introduction

Punitive damages are ap-
propriate under the New York
City Human Rights Law where
the defendant’s actions amount to
recklessness or willful or wanton
negligence, or where there is “a
conscious disregard of the rights
of others or conduct so reckless as
to amount to such disregard.” So
held the state’s Court of Appeals
in Chauca v. Abraham,! resolving a
long-undecided issue at the request
of the Second Circuit.

AJ Kaplan

Background

In November 2010, after being terminated while on
maternity leave from her role as a physical therapy aide,
Veronika Chauca (Chauca) sued her former employer,
Park Management Systems, LLC., and two supervi-
sory employees, in the Eastern District of New York for
pregnancy discrimination under Title VII, the New York
State Human Rights Law, and the New York City Human
Rights Law (NYCHRL).? At trial, over Chauca’s objection,
the district court declined to provide a punitive damages
instruction, finding that Chauca had failed to introduce
any evidence that the employer had intentionally dis-
criminated with “malice” or with “reckless indifference”
to her protected rights—the standard under Title VIL3

"As a result, the court held, there must
be some heightened standard for punitive
damages, and a finding of liability cannot
by itself automatically support a jury
charge pertaining to punitive damages.”

After receiving a jury award of $60,500 in compen-
satory damages, Chauca appealed, arguing that, with
respect to her NYCHRL claim, the district court erred in
using the Title VII standard for punitive damages. She
argued that the City law, which mandates that its provi-
sions be “liberally” construed and analyzed “separately
and independently” of federal law, calls for a more
lenient, pro-plaintiff approach—specifically, that a puni-
tive damages jury instruction is appropriate and neces-
sary upon any finding of liability, regardless of whether
the employer discriminated with malice or reckless
indifference.*

The defendants argued, on
the other hand, that the district
court was correct, and that the
standard for punitive damages
under NYCHRL mirrors that of
Title VII, just as the Second Cir-
cuit held in Farias v. Instructional
Sys., Inc.®

In November 2016, the
Second Circuit, after concluding
that neither the statute nor case

Howard M. Wexler law provided sufficient guidance
as to the appropriate standard,
certified the following question to the New York Court of
Appeals: “What is the standard for finding a defendant
liable for punitive damages under the [NYCHRL]?"®

New York Court of Appeals Analysis

On certification, the New York Court of Appeals, in a
6-1 decision,” took a middle ground. Regarding Chauca’s
argument, it noted that punitive damages and compensa-
tory damages are conceptually different, finding that the
former, unlike the latter, are intended to address “gross
misbehavior” or conduct that “willfully and wantonly
causes hurt to another.”8 As a result, the court held, there
must be some heightened standard for punitive damages,
and a finding of liability cannot by itself automatically
support a jury charge pertaining to punitive damages.’

As to the defendants” argument, the court explained
that during the intervening years since Farias, New York
City had twice amended the NYCHRL out of concern
that the statute was being too strictly construed, caution-
ing courts that similarly worded federal statutes may be
used as interpretive aids only to the extent that they are
viewed “as a floor below which the City’s Human Rights
Law cannot fall, rather than a ceiling above which the
local law cannot rise,” and only to the extent that those
decisions may provide guidance as to the “uniquely
broad and remedial purposes of the local law.”!? Against
this backdrop, the Court of Appeals held that the puni-
tive damages standard must be less stringent than the
one imposed by Title VII.

Turning to statutory construction to interpret the ap-
propriate standard, the Court of Appeals noted that the
“starting point in any case of interpretation must always
be the language itself, giving effect to the plain meaning
thereof” and “when a word having an established mean-
ing at common law is used in a statute, the common law
meaning is generally followed.”!!
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Howard M. Wexler is a Partner and Anshel Joel
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New York City office and are members of the firm’s
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The Court then held that “punitive damages” is a
legal term of art that has an established meaning under
New York common law,'? under which punitive dam-
ages are appropriate in cases with “conduct having
a high degree of moral culpability which manifests a
conscious disregard of the rights of others or conduct so
reckless as to amount to such disregard,” as proclaimed
in its decision in Home Ins. Co. v. Am. Home Prods. Corp.'3
Explaining that this standard requires neither a showing
of malice nor awareness of the violation of a protected
right, the Court concluded that it therefore adhered to the
New York City’s liberal construction mandate while at
the same time remaining consistent with the language of
the NYCHRL.14

Closing the Loop

In March 2018, having received definitive guidance
from New York’s highest court on its certified question,
the Second Circuit issued a brief, four-paragraph, per
curiam decision. Vacating the district court’s judgment
and remanding the matter for further proceedings, the
Second Circuit held that because the Court of Appeals
had “expressly rejected the application of the [Title VII]
standard for punitive damages ... the district court did
not apply the proper standard in declining to submit the
question of punitive damages to the jury.”'®

“The decision thus serves as a further
reminder that employers in New York

City should adopt and enforce strong
anti-discrimination policies, train their
employees on avoidance of discriminatory
and harassing behaviors, thoroughly
investigate internal complaints of such
behavior, and swiftly discipline those who
transgress.”

Implications

The Court’s decision now makes clear that the
standard for punitive damages under the NYCHRL is
broader, and more plaintiff-friendly, than under Title
VIL (The New York State Human Rights Law does not
permit punitive damages at all.) While punitive dam-
ages will not be available in every NYCHRL case where
an employee prevails, the plaintiff will be entitled to a

jury instruction on punitive damages whenever there is
evidence that the defendant acted with “malice” or with
“reckless indifference” to the plaintiff’s protected rights,
or when the defendant’s actions amount to “a conscious
disregard of the rights of others or conduct so reckless as
to amount to such disregard.”

As a practical matter, the standard foreshadows that
trial courts may issue punitive damages charges more
frequently than in the past. As argued by the New York
City Law Department in its amicus brief, which urged
the court not to tie the standard to Title VII's: “[TThe very
same evidence that establishes liability in a given case
may well warrant punitive damages. For example, if a
jury finds that an employee has been fired because of his
or her race, it will be quite difficult for a defendant acting
in the year 2017 to claim that there is no basis to conclude
that it was acting with at least reckless disregard or gross
negligence toward the employee’s rights or toward the
possibility that it was causing harm based on a protected
characteristic.”

The decision thus serves as a further reminder that
employers in New York City should adopt and enforce
strong anti-discrimination policies, train their employees
on avoidance of discriminatory and harassing behaviors,
thoroughly investigate internal complaints of such be-
havior, and swiftly discipline those who transgress. Juries
throughout the five boroughs will be waiting to punish
them through damages awards if they fail to do so.

Endnotes
1. 30N.Y.3d 325 (2017) [hereinafter, Chauca Certification].

2. Chauca v. Abraham, 841 E.3d 86, 88-89 (2d Cir.), as amended (Nov. 8,
2016) [hereinafter, “Chatca 1”], certified question accepted, 28 N.Y.3d
1108, 68 N.E.3d 76 (2016), and certified question answered, 30 N.Y.3d
325, 89 N.E.3d 475 (2017).

3. Chauca I, at 89.

4. Chauca I, at 88.

5. 259 E3d 91 (2d Cir. 2001).

6. Chauca I, at 95.

7. The one dissenting justice argued that the NYCHRL entitles a

prevailing plaintiff “to a punitive damages charge whenever
liability is proved, unless an employer has adopted and fully
implemented the antidiscrimination programs, policies, and
procedures promulgated by the Commission on Human Rights, as
an augmentation to compensatory damages.” Id. at 333.

8. Chauca Certification, at 331.
. Id.at332.

10. Id. at 332-33.

11.  Id. at 330-31.

12, Id.at331.
13. 75N.Y.2d 196, 203-04 (1990).
14. Id.at333.

15.  Chauca v. Abraham, No. 15-1720, 2018 WL 1352351, at *1 (2d Cir.
Mar. 16, 2018).
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Book Review: Rights on Trial: How Workplace
Discrimination Law Perpetuates Inequality

(The University of Chicago Press 2017)

Authors: Ellen Berrey, Robert L. Nelson, and Laura Beth Nielsen

Review by Vivian Berger

If I had a friend whom I wished to discourage from
suing her past or present employer for discrimination, I
would urge her to read Rights on Trial.! A better antidote
to litigation romanticism? in this domain would be hard
to find.

It is no secret to anyone knowledgeable in the field
that employment plaintiffs have a very difficult row
to hoe,® and the authors replow this familiar terrain in
depth. Yet their analysis goes much further. As opposed
to many other academic writers in the field who tend to
focus on implicit bias and structural deficiencies, they
posit that conscious, even blatant, prejudice continues
to pervade the workplace. No less disturbing is their
overriding thesis, aptly signaled by the volume’s subtitle,
which they have dubbed the central paradox of antidis-
crimination law: far from dismantling barriers to equal
employment opportunity, it perpetuates inequality even
as it purports to remedy it.* That is so even though all of
the involved parties share a commitment to the ideal of
civil rights (or, in any event, talk the talk).

“In addition to fleshing out through
stories the facts known at least to insiders
about employment rights litigation, ROT
recounts some less available data.”

Having issued this stinging indictment, like pros-
ecutors they amass their evidence in support. It derives
mainly from a mixed-methodology study of a random
sample of employment civil rights cases filed in seven
geographically diverse federal courts® from 1988-2003.
The team of authors supplements these data with 100
far-reaching interviews of plaintiffs, defendants and
counsel, most of which were recorded and can be listened
to on the book’s web site. The addition of literally human
voices to what might otherwise have been a dry statistical
compendium enlivens and enriches the reader’s experi-
ence. Conversely, the anchor of hard facts lessens the
risk that the book’s conclusions were heavily skewed by
sample bias introduced by an interview response rate of
only 51 percent. The combined numbers-and-narrative
approach makes for generally easy reading by varied
audiences, marred only occasionally by the intrusion of
sociologese® and superfluous repetition of points.

Much of the picture drawn by this comprehensive
analysis will not surprise my litigator and neutral col-
leagues, as opposed to my hypothetical friend. As
previously noted, ROT rehearses the many daunting
challenges that plaintiffs confront. Already injured by
their negative experience on the job (typically, ending in
termination), which originally spurred them to seek relief,
these ex-employees often undergo physical and emotional
problems, financial hardship, and marital discord. Such
stresses may lead to drug or alcohol abuse that only ag-
gravates the situation. They have difficulties getting and
paying for counsel, with whom they typically have worse
relations than employers do with their attorneys. They
suffer betrayal by former co-workers who fail to support
them or, even worse, testify, and (in their view), lie on
behalf of the company. Adding insult to injury, the game
is rarely worth the candle. Most employees feel pressured
to accept what they regard as inadequate settlements,” but
if they hold out, they are likely to incur pre-trial dismissal
or defeat at trial. Among other things, the authors found
that plaintiffs lose on summary judgment 57 percent of
the time; of the few tried cases (only 2 percent of total fil-
ings), they prevail on a mere 33 percent.?

Even those few who objectively win may feel that
they lost. Consider, for example, the case of Sam Grayson,
a successful policeman who started to endure mysteri-
ous, debilitating physical symptoms. After Grayson had
exhausted his sick and vacation time, the city, unwilling
to continue to pay him or furnish health benefits, refused
to grant him light duty. Unable to pay his living expenses
and his mortgage, he was forced to resign in order to
access the $20,000 in his pension fund. Eventually his law-
suit settled for $100,000, well above the median amount.
Nonetheless, he stated in his interview: “I didn’t want
the money. I wanted my job back.” In hindsight, Grayson
was unsure he would do the lawsuit again. “It’s just that
personally, it took its toll on my life.”? Not only did he
not obtain reinstatement, he also had to work in a differ-
ent field for much less money and was forced to declare
bankruptcy. Further, he believed that the city had be-
haved dishonestly during the litigation. He, thus, experi-
enced dissatisfaction with both the result and the process:
a putative winner, he still regarded himself as a loser.
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In addition to fleshing
out through stories the facts
known at least to insiders
about employment rights
litigation, ROT recounts
some less available data.
For instance, I was unaware
(though not exactly shocked
to learn) that African-
Americans were much
less likely than whites to
have lawyers: of the pro se
litigants in the case sample,
75 percent were black. Not
content with simply setting
out the numbers, the authors
commendably try to tease out
the possible grounds for this racial effect: lack of informa-
tion or connections, financial costs, distrust of (mainly
Caucasian) attorneys, and the potential for lawyer bias
in screening and selecting clients. They conclude, sadly,
by noting the irony that those most affected by dis-
crimination may be the least likely to have the resources
to mount effective challenges in court predictably, the
unrepresented fare dramatically worse than the coun-
seled.’? ROT also documents how much of a positive
difference collective action makes to employees and the
resulting negative influence of the tiny number of group
actions. Ninety-three percent of claims are mounted by a
single plaintiff; the same percentage allege only disparate
treatment claims rather than advancing broader-based
disparate impact charges. The EEOC, moreover, brought
only 57 systemic cases in 2014. To be sure, one would sur-
mise that banding together aids plaintiffs. Yet the degree
of value added by doing so may surprise others (as it did
me). It raised the chances of winning at trial from three
in ten to 50-50. ROT’s detailed treatment of these topics
amply documents the authors’ conclusion that “[by] far
the most significant effects on outcome are legal repre-
sentation and collective legal mobilization.”!!

Vivian Berger

“The deep divisions between the sides
will, therefore, almost surely preclude
finding win-win, common sense ways to
improve the system of employment civil
rights litigation.”

On a meta-level, the book describes how employ-
ment law and practice perpetuate on-the-job inequality
while nominally seeking to redress it.!? According to the
authors, a law’s capacity to disrupt illegitimate work-
place hierarchies is undermined by three intertwined
factors, all of which tend to disadvantage plaintiffs rela-
tive to employers and attorneys: structural asymmetries
in power in workplaces and the courts; the adversarial
nature of the conflict; and the individualization of the

dispute.!3 At the outset of litigation, employees articulate
three goals: “compensation, vindication, and organiza-
tional change.” “[E]lmployers have parallel, if reversed,
goals: they pursue cost avoidance ..., vindication, and
preservation of organizational patterns without legally
mandated change.”!* The typical sole, discharged and
impecunious worker is much worse positioned than his
former employer to realize these aims.

While I have already rehearsed many of the reasons
for this imbalance, one phenomenon, which both causes
and enhances the parties’ mutual rancor—thereby fueling
legal hostilities that differentially harm plaintiffs—de-
serves specific mention here. That is the role of stereo-
types of members of protected groups. ROT gives useful,
detailed illustrations of these. A non-exhaustive listing
includes images of blacks as “uppity, lazy or stupid, danger-
ous or violent (for males) and bitchy (for women)”;*® and of
people with disabilities as “faking it or not really disabled,
unable to work, and abnormal.”' The authors make a per-
suasive case that such stereotypes prevail in the workplace
and are reinforced in litigation, the latter through a dy-
namic process involving both employers” and legal actors’
active reliance on them and the legal system’s neglect
when it fails to address or remediate them.!” Who among
us is so pure that we have never, even unconsciously,
relied on invidious group labels? ROT performs a service
by stressing the ubiquity of this problem, even in the area
of law and practice most taxed with its eradication.

Two final points. First, while the writers strive to be
fair and evenhanded, they concededly “foreground plain-
tiffs” perspectives.”!® And although they disclaim the
ability, based on their data, to judge the merits of particu-
lar cases, some might view the book as biased toward em-
ployees. If nothing else, the authors never really explain
what they mean by terms like illegitimate workplace hier-
archies.' For instance, certain of their comments imply
that they regard white male predominance in company
management as a key de-legitimating factor. My own take
is that irrespective of whether one leans pro-employer
or pro-employee, ROT’s empirical findings and personal
narratives make the book well worth reading. Those who
dislike its perceived slant can ignore that and focus on the
useful factual content.

Second, like many systemic critiques, ROT does
much better at describing the disease than prescribing a
cure. The kinds of approaches proposed as fixes for the
problems presented include subsidizing civil represen-
tation, increasing funding for the EEOC, more broadly
publicizing data on workplace inequality, enlarging the
number of collective cases, revitalizing affirmative ac-
tion, and encouraging worker mobilization (other than
through traditional unions).?’ Worse, from the authors’
vantage, business interests strongly press for counter-
measures like reining in the EEOC, shifting fees and
costs to plaintiffs, increasing grants of summary judg-
ment, and end-running around courts through forced
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arbitration. The deep divisions between the sides will,
therefore, almost surely preclude finding win-win, com-
mon sense ways to improve the system of employment
civil rights litigation.?! Damning with faint praise, ROT
concludes: “Perhaps its most important contribution is
that it provides a venue for voices challenging illegal dis-
crimination, even if it does not often provide significant
remedies.”??

To close, as I opened, with my hypothetical ag-
grieved friend, I would advise her: Don’t go to court
unless you absolutely have to. Try to agree with your
adversary to give mediation a shot first. Not only will
mediation give you a more meaningful voice than court,
it will also maximize your chances of obtaining some re-
lief soon rather than spending years of your life chasing,
and likely not finding, justice. I would then offer to lend
her my copy of ROT.

Of course, the book does not extol, and in fact fails
even to address, mediation. So I might have to recom-
mend additional readings to my friend. But ROT surely
serves as Exhibit A for the sad proposition that employ-
ment civil rights litigation holds much less promise for
aggrieved employees than they have been led to hope for
and believe.

Endnotes
1. For ease and economy, I will refer to the book by the acronym ROT.

2. See generally Carrie Menkel-Meadow, Ethics and the Settlements of
Mass Torts: When the Rules Meet the Road, 80 CorRNELL L. Rev. 1159,
1172-73 (1995).

3. See, eg., Vivian Berger, Employment Mediation in the Twenty-First
Century: Challenges in a Changing Environment, 5 U. Pa. ]J. Lab. &
Emp. L. 487, 498-503 (2003).

ROT 261.

These were in Atlanta, Chicago, Dallas, New Orleans, New York
City, Philadelphia and San Francisco. After some winnowing, the
team ended up with 1,788 cases; for some analyses, they utilized
only the 1,672 closed ones. ROT 20-21.

6.  E.g., use of such terminology as “The Reinscription of Ascriptive
Hierarchies Through Law” (ROT 268) to describe the book’s core
thesis, see supra text at note 4, does not enhance a lay reader’s
experience. See also id. at 11 (“reinscription”is defined as “the
processes by which the ascriptive hierarchies that the law is
intended to disrupt are reified and rearticulated through law in the
workplace and in court”) (emphasis in original). However, in the
main, the book is written in plain English. And lawyers are hardly
paragons of virtue at avoiding intrusive legalese.

7. ROT reports that the median settlement was $30,000 to $40,000
for a late settlement (one occurring after a denial of summary
judgment). Id. at 63. In today’s dollars, a $30,000 settlement in 1995,
approximately the midway point of ROT’s database, would be
worth $48,793. See http://www.in2013dollars.com/1995-dollars-
in-2018?amount=30000. This is hardly an immense amount; when
one considers that many plaintiffs get nothing at all, roughly one-
third of that figure would usually go to counsel, and plaintiff’s
share would be subject to taxes.

8.  These findings accord very well with those in my studies of the
federal courts in New York City. See Vivian Berger, Winners and
Losers: Employment Discrimination Trials in the Southern and Eastern
Districts of New York: 2016 Update, 42 NYSBA Labor & Emp. L.J. 39,
39-40 (Spring 2017) (of 2004-10 filings, 30 percent of those cases tried
to verdict resulted in a plaintiff victory); Vivian Berger, Summary
Judgment Benchmarks for Settling Employment Discrimination Lawsuits
(Summary Judgment Benchmarks) (with Michael O. Finkelstein &
Kenneth Cheung), 23 Hofstra L. & Emp. L.J. 45, 51-53 (2005) (data
from PACER for filings in 2000 and 2001 showed a 54.6 percent loss
rate of plaintiffs on summary judgment motions).

9. ROT 204-05.

10. Id. at 129. Pro se plaintiffs have dramatically higher levels of
dismissal, lower rates of settlement, and higher rates of loss on
motions for summary judgment than plaintiffs who have lawyers
throughout their cases. Id. at 112. With respect to the latter, cf.
Berger, Summary Judgment Benchmarks, at 58 (almost 84 percent of
plaintiffs facing motions for summary judgment were defeated).

11.  ROT 68.

12.  See supra text at note 4 and note 4.

13.  ROT 18.

14. Id.208.

15.  Id. 229 (emphasis in original).

16.  Id. at 243 (emphasis in original).

17.  Id. at 226.

18. Id.at23.

19.  See supra text at note 13 and note 13 (emphasis supplied).

20. ROT notes that unions did not help plaintiffs much in their sampled
cases. Id. at 274. It is well known that unionization is on the decline.
Where unions still exist, many may wield quite little clout.

21. Id.at273.

22. Id. at 279-80. Similarly, the writers emphasize their own role in
“giv[ing] voice to the plaintiffs who have pursued their rights,
as well as the lawyers who represented them and the defendant
representatives who opposed them.” Id. at 278.

Vivian Berger, Esq. is the Nash Professor of Law
Emerita at Columbia Law School. She has conducted
hundreds of mediations since the mid-1990s and been
designated an Advanced Practitioner in employment
mediation, her focus, by the ACR.
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Employee Threats to Critical Technologies Are Best
Addressed Through a Formalized Insider Threat Risk
Assessment Process and Program

By Brian G. Cesaratto and Robert J. Hudock

The pace of innovative
technology in financial ser-
vices and other industries is
accelerating. Firms are invest-
ing heavily to develop the
next cutting-edge applications
that will drive future growth.
Industry efforts have expanded
the “attack surface” of these
new technologies to dishonest
employees and other malicious
insiders. As the scope and
criticality of these information
systems increase, there is a corre-  Brian G. Cesaratto
sponding increase in the number
of employees and other insiders (e.g., a vendor or service
provider’s workers) who have or may seek to gain access
for a financial motive or other illegitimate purposes. To
best protect against insider threats, firms should develop
an insider threat program comprised of workforce man-
agement policies and procedures and technical controls
that specifically consider insider risks from employees
and trusted business partners’ workers. A formalized and
targeted risk assessment process is the best way to ensure
the most effective combination of personnel measures
and technical controls to counter the insider risks faced
by the firm and its industry.

“The government alleged that following
a negative performance review and

after being advised that he would not

be receiving a compensation increase,

the engineer used his work computer

to download over 800 files and folders
from a restricted network drive he had
access to as a member of the engineering
team.”

By definition, “insiders” already have authorized
access to a firm’s systems and the information contained
therein. They have been issued credentials (e.g., user-
names, passwords) authorizing their electronic access. A
malicious insider is a current or former employee, third
party contractor or other business partner who has or
had authorized access to the firm’s network, systems or
data and intentionally exceeds or misuses that access in a
manner that negatively affects the confidentiality, integ-

rity or availability of the firm’s
information or information sys-
tems. In other words, insiders
are already inside the prover-
bial castle walls and have access
to the “keys to the kingdom.”

Insider risks involve dif-
ferent considerations than the
risks posed by external hackers
because of the insiders’ trusted
access. The risk assessment
process, consequently, needs to
focus internally by anticipating

the actions that employees may
take to exfiltrate trade secrets or otherwise do harm and
the corresponding protective measures to counter the
threats posed. The most effective approach for examining
those threats is to treat each user or group of users not
as trusted users, but as potentially malicious actors, and
then design appropriate defensive strategies.

Robert J. Hudock

Successful strategies to counter malicious insider be-
havior ultimately depend heavily on personnel and legal
departments working closely with their IT counterparts.
Personnel policies and programs must closely support the
system related controls implemented to protect against
insider threats (e.g., robust workplace monitoring poli-
cies should be in place to support a data loss prevention/
deep packet inspection program). Personnel departments,
moreover, are often the first line of defense because they
are the “eyes and ears” of the organization, and often
the earliest to become aware of employee issues pos-
ing a cyber security risk to vital trade secrets (e.g., cur-
rent drug or alcohol use, financial and credit troubles,
disgruntlement).

For firms looking to protect their key technologies,
the sophisticated methods that employees will utilize
to unlawfully acquire key software and other electroni-
cally stored trade secrets is chilling. Recent cases provide
representative examples of insider risks and the corre-
sponding need for a formalized insider risk assessment
program. Indeed, within the last year, in separate criminal
matters, two computer engineers were arrested by federal
authorities and charged with alleged attempted theft of
trade secrets comprised of a proprietary computer code
used to run the trading platforms of their respective
financial services employers.! The risks posed by em-
ployee and other insider theft of employer technology in
financial services and other industries is not new,2 but the
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stakes for firms in taking appropriate protective measures
to prevent exfiltration are escalating as the technologies
become ever more important to the future bottom line.

For example, in United States v. Sazonov,® the govern-
ment alleged that the defendant software engineer stole
critical information related to the firm’s trading platform
designed to analyze data and automatically implement
trading strategies. The engineer allegedly logged into the
firm’s system and then logged into the software reposi-
tory storing the platform’s source code, copying the
source code into a pdf file and then encrypting the file.
The engineer had an additional unique log-in identifier
and password to gain access to the software repository
(i.e., he was a privileged user). He used steganography
(which is a sophisticated method of hiding data) to con-
ceal pieces of the source code in unencrypted form into
otherwise outwardly innocuous documents and files. He
allegedly exfiltrated both the encrypted and unencrypted
files he had created through separate emails to an exter-
nal email account he had set up under a fictitious name.
He also allegedly used an “old school” method to steal
the source code, printing out portions of the stolen files
from his work computer and physically carrying the cop-
ies out of the office.

Similarly, the indictment of a former engineer who
was part of a team working on developing cutting edge
concealment fabric technology for a clothing manufactur-
er further highlights the sophisticated measures insiders
will use to steal trade secrets. The government alleged
that following a negative performance review and after
being advised that he would not be receiving a compen-
sation increase, the engineer used his work computer
to download over 800 files and folders from a restricted
network drive he had access to as a member of the en-
gineering team. The engineer then allegedly transferred
the files to external hard drives and other storage media
he attached to his work computer, including confiden-
tial information related to the technical fabrics being
developed.*

Firms are, therefore, well served by utilizing a
formalized vulnerability and risk assessment process
to identify insider threats to the confidentiality, integ-
rity, and availability of their most critical technologies
and systems and to address the specific risks. A formal-
ized risk assessment process is a well-recognized best
practice. New York State registered or licensed financial
services firms are required to conduct vulnerability as-
sessments biannually and risk assessments on a periodic
basis.® Federal Trade Commission regulated financial
institutions are also required to conduct risk assessments
relevant to safeguarding non-public customer
information.® The National Association of Insurance
Commissioners has adopted a model cybersecurity law
requiring a formalized risk assessment process.” NIST
and ISO guidance also provide for periodic risk assess-

ments.® An insider threat risk assessment should be part
of the firm’s overall risk assessment process.

In conducting an insider threat risk assessment, firms
should identify their critical information systems and
the supporting hardware and interconnected communi-
cation systems. The job roles associated with those key
systems—i.e., any insider who by virtue of his or her job
position will be granted access to trade secrets and critical
data—should be identified. In particular, managerial and
other roles that permit privileged access to the systems
should be pinpointed (e.g., database or network admin-
istrators, super users, domain administrators, software
developers). Comprehensive functional job descriptions
relevant to the access to critical data and technologies
should be developed detailing the interactions between
the employee and the information. A map, chart, or other
graphical representation of the systems and insiders
should be made so that the organization can thoroughly
understand the interconnectivity of personnel and key
systems.

The current level and strength of existing physical,
administrative, and technical controls should be identi-
fied. An essential task is to determine if the principles of
least privilege and separation of duties are being fol-
lowed and enforced. For each identified role, the firm
should ensure that the employee has only the level of
access required to accomplish the job responsibilities
and nothing more. It should examine whether critical
functions are dispersed between two or more employ-
ees. Similarly, the firm should determine whether there
are policies and procedures in place to enforce these
principles.

What Employers Should Do Now to Combat
Insider Threats

* Conduct a vulnerability assessment identifying rea-
sonably anticipated insider threats. A vulnerability
is any weakness in systems, security procedures,
controls, policies or procedures or implementation
that could be exploited by an employee or other
insider.” The capability to cause exfiltration or un-
availability of key information for each job position
should be identified and evaluated.

¢ Next, conduct a well-documented risk assessment
to assess the likely impacts (i.e., probable losses)
that may result from an exploitation or attack in-
volving the vulnerability, depending on the level of
existing insider controls or those that are planned.

¢ Consider whether to add to or strengthen your in-
sider threat controls consistent with the risk, firm'’s
business needs, risk tolerance, and a cost-benefit
analysis. Usually, for high-impact “critical” systems
containing trade secrets, the full range of avail-
able, most protective physical, administrative, and
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technical insider threat controls, consistent with
applicable law, should at least be considered.

¢ Plan and implement a “defense in depth,” select-
ing the proper combination of technical controls
and workforce management practices and policies
pursuant to a well-thought-out strategy of risk
reduction. Consider, for example, a combination of
enhanced background and credit checks, enhanced
offer letters and onboarding procedures, electronic
system monitoring, rigorous mobile device and
remote access management, protective provisions
in vendor contracts (e.g., requiring background
checks), encryption, multi-factor authentication,
human resources data/event logging (e.g., poor
performance reviews/other indicia of employee
disgruntlement), employee training (e.g., training
in cyber security policies or recognizing potential
attacks like phishing attacks), logical and physical
separation of workforce users, periodic penetration
testing, decrypting encrypted communications for
monitoring to prevent exfiltration, and/or techni-
cal controls disabling external media (e.g., blocking
access by employees to file-sharing cloud-based
websites (like Dropbox), or disabling usb/external
hard drive/printer functionality).

¢ Implement comprehensive acceptable use, access
control, workforce monitoring and formalized
employment termination/resignation policies and
procedures because they are a “must have” for an
effective “defense in depth” against insider threats.
The policies and procedures should include mea-
sures to address well-recognized cyber security
risks posed by workers: excessive consumer debt,
dishonesty, poor judgment, gambling, criminal
behavior, addiction or outside activities that pose a
security risk.

* Monitor, log and maintain evidence of deviations
from normal baselines across system usage and
work habits.

e Comply with applicable law, such as the Fair Cred-
it Reporting Act and the New York City Stop Credit
Discrimination in Employment Act, which regu-
lates consumer credit and background checks.!?

e Putin place a written formalized incident response
plan in case an insider threat materializes. This
should include the processes and procedures to
investigate the incident and mitigate damage. The
plan should be tested through table-top exercises
and should be a key component of the firm’s
efforts.

¢ Ensure that vulnerability and risk assessments of
insider threats are conducted periodically and as
financial services and other technologies evolve.
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The National Labor Relations Board Arbitral Deferral

Under Babcock

By Dean L. Burrell

According to Section 8(a)(3) of the Na-
tional Labor Relations Act, it is an unfair labor
practice for an employer to discriminate in
hiring or tenure of employment to encourage
or discourage union membership. For exam-
ple, an employer is prohibited from imposing
discipline in retaliation against a shop steward
for filing grievances.

The facts that give rise to an unfair labor
practice charge may also give rise to a griev-
ance under the just cause provision of the
parties’ collective bargaining agreement. The
National Labor Relations Board must then de-
cide whether to defer its unfair labor practice
processes to the contractual grievance proceed-
ing. The Board balances the goals of fostering arbitration
and the voluntary resolution of disputes with the protec-
tion of an employee’s right to be free from retaliation for
engaging in union activities.

Dean L. Burrell

“For the Board to defer the arbitrator
again must be explicitly authorized to rule
on the accompanying alleged unfair labor
practice either by contract or express
agreement.”

In Babcock and Wilcox,! the NLRB made significant
changes in its standards for when it will defer Section 8(a)
(3) unfair labor practice charges to the contractual griev-
ance and arbitration process. Prior to Babcock, the Board’s
standard for deferring to an arbitration award (“post-ar-
bitral deferral”) considered: 1) whether all parties agreed
to be bound by the arbitrator’s decision; 2) whether the
arbitration procedures were fair and regular; 3) whether
the contractual and statutory issues were factually paral-
lel and the arbitrator was presented generally with the
facts relevant to resolving the unfair labor practice; and 4)
whether the arbitrator’s decision was not clearly repug-
nant to the purposes and policies of the Act. The burden
was on the party opposing deferral (typically the union
or the Board General Counsel) to prove that the deferral
criteria were not met.?

While Babcock retains the first two prongs of the
existing standard (all parties agreed to be bound to the
grievance procedure and its procedures were fair and
regular), the new test now imposes the burden of proof
on the party seeking deferral to arbitration— generally the
employer. The party seeking deferral must show: 1) the
arbitrator was explicitly authorized to decide the unfair

labor practice issue; 2) the arbitrator was pre-
sented with and considered the unfair labor
practice issue or was prevented from doing so
by the party opposing deferral (generally the
union); and 3) Board law reasonably permits
the award.?

The party seeking deferral establishes
the arbitrator was “explicitly” authorized to
decide the unfair labor practice issue by show-
ing relevant language exists in the contract, or
the parties expressly authorized the arbitrator
to decide the unfair labor practice in addi-
tion to the contractual grievance such as via
a side letter. It will no longer suffice that the
facts presented during the arbitration hearing are
relevant to both the alleged contract violation and un-
fair labor practice. Now the party seeking deferral must
establish the arbitrator identified the unfair labor practice
issue and explained why the facts do or do not support a
violation.* The arbitrator must expressly find the disci-
pline was not in retaliation for the grievant’s protected
activity.®

The final prong of the new standard, that Board law
must “reasonably permit the award,” is a higher standard
than whether the award was “clearly repugnant” or “pal-
pably wrong.” Though the arbitrator may reach a differ-
ent result than the Board, the award will not be disturbed
if it constitutes “a reasonable application of the statutory
principles governing NLRB decisions.” The Board will
not consider the case anew or engage in a de novo review
of the award. It will defer even where the arbitral remedy
differs from Board policy, such as in the deduction of
unemployment compensation from backpay.®

The NLRB also applies its new standard to whether
a Section 8(a)(3) charge can be deferred to the arbitra-
tion process before the arbitration hearing is held and an
award issues (“pre-arbitral deferral”). For the Board to
defer the arbitrator again must be explicitly authorized
to rule on the accompanying alleged unfair labor prac-
tice either by contract or express agreement. The Board
reasoned that it will not defer to an arbitration process
that does not meet the new standard, when it would not
defer to an ensuing arbitration award resulting from that
process.”

Babcock extended the new post-arbitral deferral stan-
dard to voluntary settlement agreements between union
and management reached via the grievance-arbitration
process. That new test requires: 1) a showing that the
parties intended to settle the unfair labor practice; 2) the
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unfair labor practice was addressed in the settlement
agreement; and 3) Board law reasonably permits the
settlement agreement.?

Again, for voluntary settlements the NLRB will not
expect the statutory issues to necessarily be addressed
by an arbitrator in the same manner as they would have
been decided by an administrative law judge. Instead, the
Board now considers: 1) whether the charging party, re-
spondent and any of the alleged discriminatees agreed to
be bound; 2) whether the settlement is reasonable in light
of the nature of the violations alleged, the risks inherent
in litigation and the stage of the litigation; 3) whether
there has been any fraud, coercion or duress by any of
the parties in reaching the agreement; and 4) whether
the charged party (generally the employer) has a history
of unlawful conduct, or has breached prior settlement
agreements resolving unfair labor practice disputes.’

“In United States Postal Service an
employee was terminated after
supposedly inadvertently recording a pre-
disciplinary meeting on his phone despite
being told not to, in violation of an
express Postal Service regulation.”

Typically, a new NLRB standard applies to all cases
pending before the Board. But in Babcock the Board
concluded this would be unfair because the parties had
relied on the prior standard when negotiating existing
collective bargaining agreements. Accordingly, where the
current collective bargaining agreement permits arbitra-
tion of unfair labor practice issues or the parties have
expressly authorized the arbitrator to consider the unfair
labor practice, the Board will find that the parties agreed
to be bound— the first element of the new deferral stan-
dard. Conversely, where such language does not exist the
new standard shall not apply until the contract expires
or unless the parties enter into an agreement to present a
specific statutory issue to arbitration.!

General Counsel Memorandum 15-02 (February 10,
2015) provides greater detail on when to apply the prior
standard, and when the new Babcock standard to deferral
of an arbitration award applies 1) the prior standard ap-
plies if the arbitration hearing occurred on or before the
issuance of Babcock; 2) Babcock applies if the underlying
contract from which the grievance arose was executed
after the issuance of Babcock; 3) where the relevant collec-
tive bargaining agreement was executed pre-Babcock but
the arbitration hearing was post-Babcock, the applicable
standard will be based on whether the arbitrator was
explicitly authorized to decide the statutory issue.!* The
old standard applies when the grievance arose under an
expired pre-Babcock contract in the absence of explicit
authorization to the arbitrator.!?

Not surprisingly, Board and Administrative Law
Judge Decisions (ALJD) adjudicated shortly after Babcock
focused on whether to apply the old or the new stan-
dard. For example, in a subsequent unrelated matter also
involving Babcock and Wilcox, the NLRB concluded the
former standard should be used since the new case was
pending at the time of the issuance of Babcock.'® Another
ALJD addressed the proper standard for deferral to an
award dated after the issuance of the new standard and
contract expiration where the arbitration hearing was
conducted pre-contract expiration. The ALJD applied the
older standard deferring to the award because the griev-
ance had arisen under the former contract, which did not
contain a provision authorizing consideration of the statu-
tory issue, and the parties did not explicitly authorize the
arbitrator to decide the unfair labor practice.!* Other cases
similarly ruled that the older standard would be utilized
in the absence of a specific clause in the contract, or where
the case was pending at the time of Babcock’s issuance.'®

Abody of law has begun to develop pursuant to
unfair labor practice charges filed since the issuance of
Babcock, and with the expiration of then current contracts.
Cases note that as an affirmative defense the Region’s
refusal to defer an unfair labor practice charge to arbitra-
tion can be raised during the unfair labor practice trial
before the Administrative Law Judge, and is appealable
to the Board. In Columbia Memorial Hospital the Adminis-
trative Law Judge cited Babcock for the proposition that
as an affirmative defense the employer’s attempt to raise
deferral after the unfair labor practice trial had closed was
untimely.1

A similar determination was reached in evaluating
whether to defer to a settlement agreement in Richfield
Hospitality.'” In addition to concluding that he could not
consider deferral as a defense to an unfair labor practice
proceeding when the settlement agreement had not been
raised in the employer’s answer to the charge or during
the unfair labor trial, the Administrative Law Judge also
ruled that the settlement agreement did not meet defer-
ral standards where the grievant was not a party to the
settlement, the Board General Counsel could not be a
party since the charge had not been filed at the time of the
settlement, and the employer had failed to implement the
settlement agreement by not removing discipline from the
grievant’s file raising the concern that the settlement was
repugnant to the Act.!8

In United States Postal Service an employee was termi-
nated after supposedly inadvertently recording a pre-dis-
ciplinary meeting on his phone despite being told not to,
in violation of an express Postal Service regulation.’ The
arbitrator overruled the discharge and ordered the griev-
ant to return at a specific date and time. When the griev-
ant refused, he was given a second notice of removal for
failing to comply with the arbitrator’s award. The unfair

continued on page 31
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labor practice charge claimed that the Postal Service reg-
ulation prohibiting recording violated Section 8(a)(1) of
the Act. Applying Babcock, the Administrative Law Judge
concluded that deferral to the arbitration award was

not appropriate because the arbitrator did not consider
whether the Postal Service rule constituted an unfair la-
bor practice, and whether the grievant was discharged in
retaliation for engaging in protected activity or conduct.
Ultimately, the employer rule was held to violate the Act
and a separate compliance proceeding was recommend-
ed to determine whether the grievant’s refusal to return
to work foreclosed reinstatement.?

“The long-term impact of Babcock
remains to be seen.”

This decision is compelling for two reasons. First, be-
cause while Babcock applies to Section 8(a)(3) violations,
here it was applied to an independent Section 8(a)(1)
claim. Second, the arbitrator had overruled the removal—
arguably reaching the correct result though not through
an unfair labor practice analysis— yet the Administrative
Law Judge declined to defer to the award.

Navopache Electric Cooperative, Inc. also applied
Babcock to ascertain whether deferral was appropriate in
a Section 8(a)(1) allegation of an overly broad employer
rule, stating that employees report to the general man-
ager on personnel matters and do not have access to
the Board of Directors.?! The Administrative Law Judge
declined to defer to the grievance and arbitration pro-
cedure in the absence of an explicitly contractual term
authorizing the arbitrator to decide the alleged unfair
labor practice, and also found deferral to be inappropri-
ate because the policy applied to all employees, many of
whom were not union members. No caselaw was cited
for this proposition, which arguably runs counter to Sec-
tion 8(b)(1)(b), which prohibits unions from deciding the
member of management with whom they’ll bargain.??

The GC Memorandum instructs the Regions to
submit to the Division of Advice cases where the Region
would issue a complaint because of an insufficient reme-
dy in the arbitration award, including cases where the award
fails to provide a notice posting. This is significant because
notice postings are not discussed in Babcock and gener-
ally are not imposed in arbitration awards. Anecdotally,
avoidance of a notice posting is why employers often
prefer to settle through the contractual grievance proce-
dure rather than with the NLRB, since the Board requires
a notice posting when settling a Section 8(a)(3) charge.??

The long-term impact of Babcock remains to be
seen. Clearly, to ensure deferral the parties must decide
whether to expressly incorporate Section 8(a)(3) rights
in successor contracts—language prohibiting employers

from retaliating against employees engaged in union ac-
tivity, for example. Arbitral remedies will now be subject
to heightened scrutiny by the Board. It is still too soon to
see whether Babcock decreases the number of voluntary
grievance settlements, since the Board General Counsel
has indicated it may take a closer look at agreements
without notice postings, and employers may be unwill-
ing to voluntarily settle grievances if a notice is required.
Finally, because the parties’ representatives and even the
arbitrators may not be attorneys they may lack the req-
uisite knowledge to address the increased application of
Board law in arbitration awards, leading to even greater
use of lawyers with ensuing higher costs.
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Representation and Reputation: The Old and New

Variables of Arbitration
By Emily Little

“Do I believe in arbitration? I do. But not arbitra-
tion between the lion and the lamb, in which the lamb
is in the morning found inside the lion,” stated Samuel
Gompers, the founder and first President of the American
Federation of Labor and Congress of Industrial Organi-
zations (AFL-CIO). The Federal Arbitration Act (FAA)
of 1925 designed a new method to settle disputes that
bypassed the need for litigation. Although there is not
an actual definition given in the FAA,! a general popu-
lar understanding is that arbitration is the mutual act
between two parties in a dispute wherein both agree to
hand over authority to a neutral third-party who forms a
legally binding resolution. Arbitration gradually became
an alternative resort to litigation throughout the 20th
century as courts attempted to diminish backlog within
the justice system.

Over two dozen statutes regulating working condi-
tions were instituted by Congress during the time period
of 1963-1993, which led to the “litigation explosion” in
US courts.? Through court mandates and collective bar-
gaining agreements, arbitration became the new popular
method of solving disputes in the workplace. By the turn
of the century labor arbitration decreased dramatically
with the fall of unionism and as a result employment
arbitration began to rise dramatically.?

“"Employers continue to use the economic
circumstances of the employee as a
power advantage in the actual execution
of an arbitration agreement.”

Labor arbitration contrasts with employment arbitra-
tion in terms of the representation available to the em-
ployee. During the process of labor arbitration, a union
representative is present in the hearing and is responsible
for defending the rights of the employee, but during
employment arbitration, there is neither a union repre-
sentative nor any assurance of a legal counsel to defend
the interests of the employee. Justice during an arbitra-
tion hearing must include ensuring a balance within the
power dynamic between the employer and the employee,
in regards to the resources and impartiality available
through the process.

Going Into Battle Unarmed: The Individual vs.
the Corporation

Arbitration agreements between employees and em-
ployers are increasingly becoming a common element in
the workplace. A 2011 study determined that 83 percent

of Fortune 1000 companies
have used arbitration? in their
workplace to settle a dispute.”
Surprisingly though, many
employees are unaware of the
actual implications involved
with an arbitration clause in an
employment contract, specifi-
cally the procedural rights that
are relinquished in cases that
fall into the hands of an arbi-
trator rather than a judge.®

The Agreement Enigma

So why are so many employ-
ees signing these agreements
they don’t understand? The answer to the “agreement
enigma” lies in individual psychological tendencies and
economic survival. The psychological process known
as representative heuristic is quite relevant in this con-
text as it is the act of forming a judgement on an entire
event based on a few experiences that are not an efficient
representation of the whole.” This is often the case in the
agreement enigma as many potential employees view
their relationship with their future employer based on the
few interactions that have taken place between them and
therefore often view the employment forms they receive
as falling within both parties’ best interests.

Emily Little

The growing number of employment contracts
including an arbitration clause is influencing the eco-
nomic freedom of employees. As arbitration becomes an
inescapable part of workplace, the economic power of the
employer is significant as the labor supply is consistently
higher than the demand. The power of the paycheck is
the leading cause of the agreement enigma because em-
ployees are forced to accept the arbitration as a part of the
new social contract in the workplace. Failure to agree to
arbitration directly leads to failure to obtain employment,
which is a societal norm for economic survival.

Some scholars may argue that arbitration is not neces-
sarily always binding, and this is partly true. In most non-
promulgated arbitration cases, the employees are often in
a higher position regarding skill level and therefore can
negotiate the terms of the arbitration agreement because
of the low supply and high demand for these workers.?
The employees who do not fall into this category of high-
skilled workers are considered by employers to be re-
placeable and thus the terms of the employment contract
is at the discretion of the employer.
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The Salary Effect

Employers continue to use the economic circum-
stances of the employee as a power advantage in the
actual execution of an arbitration agreement. In many
high-supply careers, mandatory arbitration is implicit as
is a lower salary. Low salaries in many cases breed di-
saster for the win rates among employees in arbitration.
A study’ conducted by Cornell Professor Alex Colvin
concerning employment arbitration cases found that 82.4
percent of the plaintiffs in the sampled cases received
salaries that fell under the $100,000 threshold.

Interestingly, but not surprisingly, the salary of an
employee has a significant effect on both the win rate and
the amount awarded to the plaintiff.1® Only 22.7 percent
of plaintiffs with salaries under $100,000 won in the
arbitration process, whereas employees with salaries over
$250,001 won 42.9 percent of cases in arbitration.!! In
addition, for the former employees the mean award was
a mere $19,069 and for the latter employees with bigger
pockets the mean award totaled to 165,671.12 What is it
that these bigger pockets could purchase in an arbitration
hearing that could make such a substantial difference in
the win rate?

First, the fees associated with arbitration can be quite
costly to the plaintiff, ranging from $7,138 to $11,070 for
cases that continue without settlement to a final award.!?
Fortunately, it may seem at least, 97 percent of employers
pay all the arbitration fees.!* The monetary costs associ-
ated with an arbitration hearing for an employee there-
fore often only involve the legal costs for the employee’s
own defense.'®

“An arbitrator’s employment therefore is
not based on the views of the average
employee, but rather is contingent upon
acceptance by an employer as that
determines the opportunity for repeat
business.”

Some scholars like Samuel Estreicher claim that
employees are provided with an advantage in that an ar-
bitration hearing is a much more feasible financial option
than litigation. Estreicher claims that through this process
plaintiffs are better able to attain justice because the costs
of litigation are much higher and only those employees
with monetary means can pay the legal representation
fees and the court fees needed to seek proper justice.
This argument is simply too narrow as it does not take
serious consideration of the legal fees associated with a
non-union employee defense team needed during an ar-
bitration hearing to stand a chance against the employer.
Legal defense attorneys for employees are not paid for by
the employer and, as such, there exists an extreme imbal-
ance of power in the ability for the plaintiff to present his

Emily Little is a postgraduate research student of
law at the University of Cambridge where she is ana-
lyzing the European Pillar of Social Rights. She served
as the Eleanor Emerson Fellow at Cornell University
in 2016-2017 where she began her graduate studies in
industrial and labor relations. After completing research
in the UK, she will be returning to the U.S. to continue
her studies in the field of labor relations.

or her case against the much more experienced defense
team representing the employer.

Arbitration: The Judicial Substitute Failure

A main argument of Estreicher is that legal costs are
associated with both arbitration and litigation, but at least
with arbitration there would be an actual mode of justice
available to all employees. Once again, Estreicher’s point
of view is too narrow as it omits the fact that there is the
option in court for a public defender as well as other dis-
tinctions that make arbitration far less of a justice-seeking
approach than provided by the courts.

To begin, an arbitrator is neither required to be a
trained, legally educated judicial officer nor is he or she
required to apply the rules of evidence as in litigation.!”
The discretion and judgement of the arbitrator toward the
plaintiff’s claims is the exclusive and final determinant
of a case in that an appeal is not part of the arbitration
process.!® To be sure, an arbitration process does not have
to involve the judgement of an official educated in the
national or state laws, the standard rules of evidence in
court do not apply in this setting, and if a disagreement
with an award arises there is no method for appeal and
thus no legal review of a process that is supposed to pro-
vide justice, but yet does not follow the standard rules of
our justice system.

In the article “Against Settlement” author Owen
Fiss discusses the importance of a judge’s role in provid-
ing justice and a balance of power between the parties.
Fiss argues that a judge has the ability to counteract the
power advantage of a corporation’s legal defense in court
through presenting his or her own witnesses and others
to present in the trial as amici.!” This type of assurance of
a balance of power is less likely in an arbitration hearing
where the corporation is not only paying for the fees the
arbitrator charges, as stated earlier, but also selecting the
arbitrator for the hearing.

The Selection Process

Employers often have an advantage in their selection
of an arbitrator because many self-represented employees
are not aware of which arbitrator to choose, so the deci-
sion tends to lie in the hands of the employer. Some schol-
ars may argue that arbitrators in employment arbitration
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are chosen from an ethically approved non-profit organi-
zation like the American Arbitration Association (AAA)
and therefore impartiality is a guarantee in the process.

It is important to understand that although an arbitrator
may be approved by AAA, there is still a possibility of an
arbitrator favoring in a biased manner one party over an-
other because of the confidentiality of awards and the dif-
ficulty involved in proving the arbitrator ruled unfairly.

If an employee feels that an arbitration award is
skewed in favor of the employer, then the employee’s
only option is to bring the issue to court.?’ As stated ear-
lier, many employees in an arbitration proceeding tend to
have lower salaries and hence likely cannot afford repre-
sentation for the arbitration hearing or the legal defense
team required to adequately argue in court the impartial-
ity of the arbitrator.

“As for reputation, the arbitrator must be
held to stricter enforcement measures to
ensure ethical conduct.”

Therefore an arbitrator does not face a grave threat
of ethics charges because the likelihood of an arbitra-
tion award being questioned in court is very slim and
the confidentiality of the awards creates a barrier for
whistleblowers (who are not part of either party) to bring
the case to the attention of the public. An arbitrator’s
employment therefore is not based on the views of the
average employee, but rather is contingent upon accep-
tance by an employer, as that determines the opportunity
for repeat business.

The Repeat Player Effect: Systematization of
Corporate Wins

A popular theory that has captured the attention of
many arbitration scholars is known as the repeat player
effect. Essentially this theory suggests that arbitrators
tend to rule in favor of the employer in employment ar-
bitration cases because of the power the employer holds
in potentially re-selecting the arbitrator to settle future
disputes in the workplace.?! Many studies have focused
on the repeat player theory and there seems to be a pat-
tern that has emerged.

The Data

From a study?? completed in 1997 by Lisa Bingham
the repeat player effect certainly took hold of the results
in that only 16 percent of employees won in employ-
ment arbitration involving a repeat player employer.?

A similar study,?* conducted between 2003-2013, found
that only 19.1 percent of employees in arbitration cases
won. In the same study, 65-68 percent of employers in the
cases were repeat players and the mean number of cases

brought by these employers to arbitration totaled 63 cas-
es.’ The low percentage of win rates among employees
and the high rate of repeat arbitration employers points
to the very real potential of the repeat player effect being
more of a fact than a theory.

Analyzing the usage of precedent citations by em-
ployers during the arbitration process also presents an
interesting argument that could support the repeat player
effect. A study conducted by UNC law professor W.

Mark Weidemaier samples a series of publicly released
AAA arbitration awards that show a high percentage of
employment arbitrators cite judicial precedence in their
awards. In this specific study, 98.7 percent of the employ-
ment arbitration awards included a judicial precedent,
but only 1.3 percent cited a previous arbitration award.?
In an arbitration hearing why would most arbitrators cite
judicial precedent and almost never a previous arbitration
award? In the study, Dr. Weidemaier proposes that arbi-
tration awards are not viewed with the same legitimacy
as judicial precedent.?” There may be a bigger reason,
though, behind this hidden precedence than a dearth of
legitimacy.

The Power of Interpretation

Many arbitration hearings are now settling statutory
rights disputes, which used to only be considered the ter-
ritory of the court system. As stated earlier, the arbitration
arena is quite different from that of the litigation arena
in terms of discovery and rules of evidence within the
process. Given this leniency, it seems plausible that arbi-
trators could in fact be interpreting judicial precedence in
a way that favors the employer in a particular case. This
could also explain why arbitration awards are often not
cited because the arbitrators could be molding the inter-
pretation of the judicial precedent to fit each individual
case to benefit the employer’s argument.

So, it could very well be that arbitration awards are
not utilized because the language used in such docu-
mentation is so specific whereas legal reasoning is often
left very broad in order to be relevant to future cases and
thus allow for new interpretations to be easily formed.
The lack of citing arbitration awards and the confiden-
tiality associated with the awards provides an avenue
for arbitrators to appease employers by not maintaining
any sort of consistency in their rulings. This is not to say
that an arbitrator will engage in unethical behavior, but
rather one should note the relative ease that the system
currently provides for a neutral to engage in unchecked
partiality, except in cases where money is not a deficient
resource for the plaintiff.

Conclusions

The imbalance of power between the plaintiff and de-
fendant in the process of employment arbitration disturbs
the pursuit of justice. At the start of the arbitration boom
in the middle 20th century the employees and employers
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were often on an even playing field as both parties were
represented by a legal counsel who understood the proce-
dures and the expectations of the arbitration process. An
employer had a legal defense team that could stand toe
with toe with the union representative defending the em-
ployee. Now representation is no longer guaranteed and
it is becoming more evident that the arbitration system

is not up to par with the same justice system in which

the courts reside, which guarantees both a fair trial and a
public defender.

In the current climate of low union density and sub-
sequently low representation for employees, the arbitra-
tion process has become somewhat of a tool for the elite
corporate class. Corporations are now able to more easily
impose their power on their employees while ensuring
that employment practices are no longer constrained by
the same measures of fairness and responsibility as is still
practiced in the less common labor arbitration proceed-
ings. Fairness in the arbitration system must be restored
in order to maintain legitimacy by both parties.

Arbitration must begin to be reformed by lessening
the monetary impact affecting the parties’ representation
and reputation in the proceedings. Representation should
be guaranteed to the plaintiff as would be provided in
the court system. If arbitration is to replace the courts,
then it must do so without retracting the rights granted
to individuals by the court system. Arbitration should re-
place the courts as a substitute rather than act as a diluted
clone.

As for reputation, the arbitrator must be held to
stricter enforcement measures to ensure ethical conduct.
A system of checks and balances should be imposed in
the arbitration system in terms of creating an appeal pro-
cess for the parties. The current appeal process in arbitra-
tion is only available to those parties with the monetary
resources to seek an appeal. This is very disconcerting
and should be remedied by requiring the corporations
who apply mandatory arbitration to provide a peer-
review board.

A peer-review board would include a selected num-
ber of rank-and-file co-workers who would be chosen at
random and remain as unknown by either party through-
out the process. Their ultimate job would be to review
the case and the award given by the arbitrator and render
their own decision in the case, which would be the only
step of the appeal process. This type of system would
continue to be less expensive and less timely than the
courts while also involving the input of the plaintiff’s
peers much like a jury in a court case. Justice and legiti-
macy should be the benchmarks of the arbitration system,
and in order to provide both these elements the arbitra-
tion system must begin to emulate the court system
through guaranteed representation and impartiality in
decision-making.
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Family and Medical Leave Act: The Need for a Uniform

Policy in the United States

By Priyanka Verma

Introduction

Being a new parent is an important re-
sponsibility. And for parents who are forced
to take unpaid family leave, the situation be-
comes more challenging. The United States is
the only industrialized country in the world
that does not require employers to provide
employees paid family leave.! Instead, large
employers are required to provide up to 12
weeks of unpaid leave pursuant to the Family &
and Medical Leave Act (FMLA). According to
the U.S. Department of Labor, only 13 percent
of American women receive any paid leave
through their employer.2 About 60 percent of
the U.S. workforce is covered by the FMLA,3
which grants mothers and fathers a right to unpaid pa-
rental leave, but not paid leave. Paid parental leave is es-
sential for employees who want to spend time with their
family and bond with their children. Many big compa-
nies, like Google, have come up with an improved policy
to support their employees who are working parents.’

“Some arque that becoming a mother
Is a choice, and others should not have
to pay for it. But women should not
be forced to choose between having
children, working full time, or leaving
work and putting a financial strain on
their family.”

This article will discuss the need for a more uniform
parental leave policy. First, a brief history of the FMLA
will be presented, along with a critique and some poten-
tial solutions to make the FMLA more efficient. Then,

a short analysis of what is being done at the state level,
followed by a discussion of the failed legislation by Con-
gress for paid parental leave. Finally, the factors compris-
ing an ideal uniform policy for paid parental leave will
be examined.

Problems and Potential Solutions to Improve the
FMLA

In 1993 Congress passed the FMLA, requiring em-
ployers to provide 12 weeks of unpaid leave for certain
reasons, such as the birth or adoption of a baby, caring for
a family member with a serious health condition, or the
employee’s own serious health condition.® The purpose
of this statute was to ease the burden of balancing work

Priyanka Verma

and family issues.” Studies suggest that most
Americans work for employers who do not
offer paid parental leave.® According to the
U.S. Department of Labor, “only thirteen
percent of men who took parental leave [in
2012] received pay compared with twenty-
one percent for women.”? Even if parents can
afford unpaid leave, their workplace may
pressure employees not to exercise their right
to leave.10

There are problems with the FMLA. It
creates inflexibility, especially for employees
who want to spend time with either their
sick family members or their children. A large
percentage of the population is not protected
by statute.!! In addition, there is no coverage for employ-
ees who work in a place with fewer than 50 employees.!?
Further, because FMLA only provides for unpaid leave,
many workers who are entitled to leave cannot afford to
take it."* Moreover, the list of reasons for which employ-
ees are entitled to leave is very narrow. The leave provi-
sion that allows time off for a new child covers biological,
adopted, and foster children, as well as stepchildren and
legal wards.!* The list does very little to help parents deal
with day-to-day work/family conflicts.!® Additionally,
women make up the overwhelming majority of those
who take FMLA leave for the birth of a child or to care for
a sick family member. Men should be encouraged take
FMLA leave as well.1¢

Employers complain about employee abuse and the
difficulty of administration of the serious health condition
provision of the statute.”

Other arguments against paid parental leave may
be that the FMLA stands for parental leave and noth-
ing more is needed. The FMLA clearly states that when
workers must leave for medical or family reasons, they
can come back to work without the fear of losing their
job. However, it is unpaid and does not cover all work-
ers. Many women in lower paying jobs do not qualify.
Another argument against paid leave is that it is a huge
burden to a woman’s employer and the company should
not pay for extended absences for workers who are not
contributing. That is not true. In 2011, California’s Center
for Economic and Policy Research found that 91 percent
of businesses with paid leave policies reported positive
benefits or no effect.!®

Some argue that becoming a mother is a choice and
others should not have to pay for it. But women should
not be forced to choose between having children, working
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full time, or leaving work and putting a financial strain
on their family. This is something that many women
cannot afford to do so. It may be argued that if there is
paid maternity leave, it would likely increase the wage
gap. However, it is incorrect to say that if a woman wants
an employer to pay for her maternity leave, she should
agree to a lower salary. The 12 to 18 weeks that a woman
is gone do not affect her performance and growth.!” In
fact, the current unpaid maternity leave process does a
lot to widen the wage gap. Experts estimate that with
every child a woman has, her wage goes down by four
percent.?’ Some question whether paid parental leave
must be federally mandated, arguing it should be left to
individual companies or states to work it out. This issue
affects both men and women across the nation. Half the
workforce is female, but, according to the Department
of Labor, only 12 percent of women have paid maternity
leave.?! Lack of maternity or even paternal leave may
stigmatize workers—specifically mothers—make them
less desirable hires.

Some potential improvements to the FMLA include
lowering the number of employees an employer must
employ that triggers the protection of the Act.?2 Compa-
nies can consider decreasing or eliminating the one-year
and 1,250 hours of work requirement that triggers cover-
age.? Further, companies could consider allowing at least
12 weeks of parental leave.?* Companies should also try
to expand the list of individuals for which an employee
can take leave to provide care,? and the reasons for
which an employee can qualify for FMLA leave.? Finally,
the FMLA should provide paid leave, not just unpaid
leave.?’

Parental Leave at the State Level

At the state level, California, New Jersey, and Rhode
Island require some form of paid parental leave,?® while
in New York a law requiring paid parental leave took
effect in January 2018.2° It covers 50 percent of a worker’s
average wages for up to eight weeks—the longest period
of time covered by a state leave policy.’ This leave policy
covers 67 percent of a worker’s average wages for up to
12 weeks, fully twice as long as any of the current state
policies.3! New York imposes a cap on the money paid
out to workers each week, and the leave payments will
be funded by an employee payroll deduction.®

“A 2000 study by the Department of
Labor found that among workers who
reported that they needed FMLA leave
but did not use it, 78 percent said it was
because they could not afford to take
unpaid leave.”
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In December 2016, the District of Columbia passed
one of the nation’s most generous paid family leave bills.
In a 9-4 vote, the D.C. City Council voted for the Univer-
sal Paid-Leave Amendment Act, which gives eight weeks
of leave to new parents, six weeks for caring for a gravely
ill family member, and 2 weeks for personal sick leave.3?
This paid leave program is funded by a new business
tax that would raise $250 million a year to cover costs.>*
Federal employees would not be covered, but residents of
Virginia and Maryland who work in D.C. would be cov-
ered and self-employed workers could choose to opt in.%
When the employees take leave, their pay comes from a
citywide pool.3¢ Workers will get 90 percent of their pay
back, up to 1.5 times the minimum wage (equivalent to
$46,800 in 2020, when the minimum wage reaches $15.00/
hour).” Any amount over that would be paid back at 50
percent, capped at $1,000 per week.3

Failed Parental Leave Legislation

A campaign for federal legislation to mandate paid
parental leave has been unsuccessful.®* In addition, calls
for legislation requiring paid parental leave have grown
in recent years, with President Obama proclaiming his
support for such reforms.*’ In 2013, Senator Kirsten
Gillibrand and Representative Rosa DeLauro proposed
the Family and Medical Insurance Leave Act (“Family
Act”).4! This law would provide up to 12 weeks of paid
leave each year to qualifying workers for the birth or
adoption of a new child, the serious illness of an im-
mediate family member or a worker’s own medical
condition.*> Workers would be eligible to collect ben-
efits equal to 66 percent of their typical monthly wages,
with a capped monthly maximum amount of $1,000 per
week.*® This bill is modeled on already existing programs
in California, New Jersey and Rhode Island that created
self-sustaining funds to ensure workers could earn a
portion of their wages for up to 12 weeks of leave.* This
Act would have created a shared fund to make paid leave
affordable to all employers.*> This would be the third time
Gillibrand and DeLauro introduced the FAMILY Act.* It
also went before Congress in 2013 and 2015.%” In the last
session, the bill was read twice in the Senate and was re-
ferred to the Committee on Finance, but got no further.#
In the House of Representatives the bill got as far as the
Subcommittee on Social Security.*” A bill like this could
have passed if there is board-based bipartisan support for
paid family and medical leave. However, with a divided
Congress, that is difficult.
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The Ideal Policy

Implementing strong parental leave policies have sig-
nificant business and social benefits.?" For the employer,
such policies can result in greater employee loyalty and
productivity, successful recruitment efforts, increased
employee retention, and enhanced client satisfaction and
retention and business development.®! Strong parental
leave policies also have important social benefits, such as
fostering parent-child bonding and promoting equality in
the workplace.>

Parental Leave Should Be Partially Paid
for by Employers

A 2000 study by the Department of Labor found that
among workers who reported that they needed FMLA
leave but did not use it, 78 percent said it was because
they could not afford to take unpaid leave.® The paid pa-
rental leave scheme in California can serve as a model for
paid leave reform. In 2002, California enacted the Paid
Family Leave Program (PFL) to provide workers with up
to six weeks of leave per year to bond with a new child
or care for a seriously ill family member.>* During those
six weeks, employees receive approximately 55 percent
of their wages from the state’s temporary disability
insurance program® which is funded by a 1.2 percent
employee payroll tax.”® Both New Jersey and Washington
have adopted a scheme similar to California.”” Paid leave
can help low income and single family households bet-
ter cope with the necessary family and medical leave.%®
Since these types of paid leave schemes are funded by an
employee payroll tax,” they impose no direct monetary
costs on employers and have relative low costs overall.®
However, there might be a drawback from Congress
when it comes to allocating funds in the federal budget
for state-level programs, especially now.

“Another study indicates that infants
with a father acting as their primary
caregiver are typically 6 to 12 months
ahead of their peers in problem solving
capabilities.”

Another proposal that companies, states or even
Congress can follow is the Family Leave Insurance Act
of 2007 (FILA), proposed in 2007 by Senator Christopher
Dodd in the Senate, but not enacted.?! It would have es-
tablished a federal insurance fund to provide eight weeks
of paid family and medical leave to employees for the
conditions permitted by the FMLA.2 FILA established
ways for those employers not covered by the FMLA to
take advantage of FILA by allowing them to participate
voluntarily.%® FILA determines the amount of paid leave
allowed based on annual income. It granted employees of
covered employers with “an annual income of not more
than $20,000” full salary compensation while on leave.**

From that point, the percentage of pay decreases, ending
with “an employee with an annual income of more than
$97,000” receiving 40 percent of “the daily earnings of an
employee with an annual income of $97,000.”¢>

Companies can even try to put forth a flex plan,
where a percentage of the employee’s salary is set aside
for paying medical bills. This plan can also include a
reduced work-from-home schedule that will pay an
employee some money during the leave and lighten the
employer’s work.

It Is for Women (Regardless of Marital Status), Men
and Adoptive Parents (Applies to All Employees)

It might be helpful to enforce parental, as opposed to
maternity, leave. This eliminates the gender gap and forc-
es employers to treat women and men alike. The period
immediately following the birth of a child or the adoption
of a child is a critical in shaping both men’s and women'’s
perceptions of parental competence and determining
long-term division of childrearing responsibilities.®
Limiting paid leave to mothers perpetuates the unaccept-
able stereotype notion that only women can or should
care for children. Fathers, non-birth moms in same-sex
partnerships, two-dad families, and adoptive parents, are
all equally in need of adequate time to care for and bond
with their newborn and ill family members.

“There have been calls for improving
parental leave. Companies can lead the
way In instituting parental leave policies
which are at odds with the country’s lack
of mandatory parental leave.”

Nearly 25 million American workers provide care
for an elderly family member or friend who needs help
with basic personal needs and daily activities.”” Nearly
one in three American households care for an adult with
a chronic disease or disability.®® The United States pro-
vides very few benefits for long-term care of the elderly
other than limited means-tested benefits for the poor.®
Companies could consider letting their employees work
remotely.

FMLA leave should also be available to workers who
need to care for grandparents, grandchildren, siblings, in-
laws and domestic partners. There are a number of social
reasons behind lack of paternal leave, such as employer
and co-worker hostility, peer pressure, and the concept
that women are more naturally suited to parenthood,
regardless of their status as birth givers.”” However, get-
ting paid leave can induce more fathers to take parental
leave. One estimate suggests that 20 percent more fathers
would take parental leave if the FMLA provided six
weeks of paid leave.”! Many women surveyed in a report
by the Human Rights Watch claimed that the presence
of their partners would have immeasurably helped their
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recovery from childbirth.”? The study highlighted the
struggles of women and stated that women are unable,
either physically or emotionally, to handle the challenges
of parenthood alone when first returning home from the
hospital.”?

Parental leave policies “are for the sake of babies who
need loving care, and for the sake of their parents who
need time to develop relationships with their babies.””*
A five-year study illustrates the importance of the bond
between a newborn and its father, showing children from
role-reversed families were more sociable and persistent
in adaptive skills tests than children raised in traditional
families.”> Another study indicates that infants with a fa-
ther acting as their primary caregiver are typically 6 to 12
months ahead of their peers in problem solving capabili-
ties.”® Also, men who take a more hands-on approach to
parenting often report positive life-changing experiences
that bond them to their children and deepen their sense
of humanity.”

It Is at Least 12 Weeks

Taking 12 weeks off without the stress of lost income
may help parents get rest and adjust to their new role at
home. Less than six weeks makes it out of reach for low-
income women, and employers need to make sure that
women medically heal from the birth (need to account for
medical complications from birth or recovery). Compa-
nies must realize that there might be serious health con-
cerns regarding the newborn or other loved ones such as
aging parents, young children, or spouses and partners.
Caregiving work also falls disproportionately on women.

Conclusion

Parental leave has been a long-standing issue, espe-
cially in the United States. The U.S. is the only country
among 41 nations that does not mandate any paid leave
for new parents. According to the data compiled by the
Organization for Economic Cooperation and Devel-
opment (OECD),”® the smallest amount of paid leave
required in any of the other 40 nations is about two
months.”” The FMLA has failed to achieve a primary goal
to establish true gender equality in the workplace and in
the home.?” There have been calls for improving parental
leave. Companies can lead the way in instituting parental
leave policies that are at odds with the country’s lack of
mandatory parental leave. This includes extending cover-
age to a wide array of employees and family members.
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Abridgment of Employee First Amendment Rights:
Bridging the Gap Between Employee Speech in the Public

and Private Sectors
By Courtney Sokol

Introduction

Fifty years ago, in Pickering v. Board of Education, the
Supreme Court of the United States determined that
citizens do not surrender their First Amendment rights
by accepting public employment.! But in 2006, in Garcetti
v. Ceballos, the Court determined that speech by govern-
ment employees, made within the scope of their employ-
ment, is not constitutionally protected.? This landmark
decision dramatically overhauled the framework courts
apply when analyzing First Amendment retaliation
claims by employees, and made it virtually impossible
for public employees to invoke First Amendment pro-
tections when speaking “pursuant to their professional
duties.”?

“The First Amendment jurisprudence
controlling public employee speech

Is articulated by a trilogy of landmark
decisions, which narrowly define

free speech protections afforded to
government actors.”

Currently, the speech rights afforded to public sector
employees are categorically different from those rights
enjoyed by their private sector counterparts. In the pri-
vate sector, the drafters of the National Labor Relations
Act (NLRA or “the Act”) embraced the spirit of the First
Amendment and codified Section 7 of the Act to protect
private sector employee speech pertaining to the terms
and conditions of the speaker’s employment.* The NLRA
states, “[e]mployees shall have the right to self-organiza-
tion, to form, join, or assist labor organizations, to bargain
collectively through representatives of their own choos-
ing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or
protection.”” This provision has been interpreted to mean
that private sector employees, under the protection of the
NLRA, may speak freely to each other and to the public
about the terms and conditions of their employment.®

Public sector employees do not enjoy the same
freedoms as employees protected by the NLRA. Garcetti
sets a dangerously high standard for government em-
ployees to overcome when bringing a First Amendment
retaliation claim against their employer. Neil Gorsuch,
the newest appointee to the Supreme Court, appears to
agree that Garcetti poses an exacting burden.” In a Tenth
Circuit opinion, Gorsuch stated, “Garcetti v. Ceballos ...

profoundly alters how
courts review First
Amendment retaliation
claims.”® In holding that
an employee’s conduct
“fell sufficiently outside
the scope of her office to
survive even the force
of the Supreme Court’s
decision in Garcetti,”
Gorsuch affirmed that
“speech reporting

the illicit or improper ’
activities of a govern- e  \N

ment entity or its agents Courtney Sokol

is obviously a matter

of great public import.”? Justice Gorsuch’s sympathy
for employee First Amendment rights suggests that he
will argue that speech of public import should be given
greater protection.

The First Amendment to the United States Constitu-
tion is supposed to stand as the formidable first line of
defense against a public employer who is opposed to
the free expression of ideas. However, Garcetti renders
the First Amendment too feeble in protecting employee
speech. This article argues that courts should narrowly
interpret the hardline standard derived from Garcetti.
Instead, the public employee speech doctrine should
more closely mirror that of the private sector, where
employees enjoy the ability to address their on-the-job
grievances. Public sector employees are best situated to
have informed opinions on the operations of govern-
ment institutions and, accordingly, should enjoy the
ability to speak about the terms and conditions of their
public employment much like their private counterparts.
Perhaps with the elevation of Neil Gorsuch to the bench,
and with the support of Justice Sotomayor, who favors
narrowing Garcetti, a majority of the Supreme Court will
articulate a precise employee speech standard that more
appropriately balances employee First Amendment rights
with regard for the efficient operations of government
institutions.

Employee Speech in the Public Sector

The First Amendment jurisprudence controlling
public employee speech is articulated by a trilogy of
landmark decisions,'’ which narrowly define free speech
protections afforded to government actors. The current
test requires courts to determine: (1) if an employee is
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speaking as a private citizen or as a public employee, (2)
if an employee is speaking on a matter of public concern,
and (3) if the importance of the employee’s speech out-
weighs the legitimate interests of the government, as an
employer, in providing a public service.!!

The seminal case on employee speech is Pickering v.
Board of Education of Township High School District.'? From
this 1968 decision emerged what is referred to as the
“Pickering Balancing Test” which guides courts to arrive
at a balance between the interests of the [public employ-
ee], as a citizen, in commenting upon matters of public
concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it per-
forms through its employees.”!3

In Pickering, a high school teacher was fired after
writing an op-ed in the local newspaper, which criti-
cized the school board’s proposed tax increases.'* The
Supreme Court found that the teacher spoke on a matter
of public concern and that his speech did not “impede
his performance in the classroom” or “interfere with the
regular operation of the school.”!® The Court therefore
determined that the teacher was wrongfully terminated
for engaging in protected speech.!® The Court’s decision
rested on the importance of speech on matters of public
concern and stated, “[t]he public interest in having free
and unhindered debate on matters of public importance
[is] the core value of the Free Speech Clause of the First
Amendment.”'” However, speech must be weighed
against the practical concerns of the government, as an
employer, in providing a service free from unnecessary
disruption to the public.!®

The Supreme Court in Pickering also determined
that statements by public officials on matters of public
concern must be afforded First Amendment protection
despite the fact that the statements criticized their superi-
ors at their place of employment.' The Court noted that
the “threat of dismissal from public employmentis ... a
potent means of inhibiting speech.”?° Ultimately, Picker-
ing stands for the proposition that a “public employee
does not relinquish First Amendment rights to comment
on matters of public interest by virtue of government
employment.”?!

The Supreme Court subsequently clarified the scope
of the employee speech doctrine in Connick v. Myers,
where it held that the discharge of an assistant district

Courtney Sokol is a third-year law student at
St. John's University School of Law. Ms. Sokol re-
ceived the first place prize in the Dr. Emanuel Stein
and Kenneth Stein Memorial Law Student Writing
Competition for her work on this article. She would
like to thank Professor David Marshall for his help
and commitment to the labor and employment pro-
gram at St. John’s.

attorney, who was fired for circulating a political ques-
tionnaire to her colleagues, did not violate the First
Amendment.?? The Court applied the Pickering Balancing
Test and reiterated that test reflected both the historical
evolution of public employee rights and the common
sense realization that government offices could not func-
tion if every employment decision became a constitution-
al matter.?? Specifically, the Court addressed whether the
questionnaire was a “matter of public concern.”?*

“In Garcetti, the Court addressed the
question of First Amendment protection
for a deputy district attorney who was
fired for circulating a memorandum
about his office’s misrepresentations in a
criminal affidavit.”

The Connick Court determined that the question of
whether her speech was constitutionally protected turned
on whether it was “public” or “private” in nature.? Ulti-
mately, the questions posed by the employee to her col-
leagues were not a matter of public concern because the
questions were not of public importance.?® The Court said
that the questionnaire, if released to the public, would not
convey information relevant to public dialogue other than
the fact that a single employee was upset with the status
quo.?” To presume that all private matters within a gov-
ernmental agency are of public concern would mean that
virtually every remark, and every criticism of a public
official, would constitute a First Amendment grievance.?
Though the Court said employers should be receptive to
employee criticism, it affirmed that the First Amendment
does not require a public office to be “run as a roundtable
for employee complaints over internal office affairs.”?’

Finally, the Court further reasoned, “[w]hen employ-
ee expression cannot be fairly considered as relating to
any matter of political, social, or other concern to the com-
munity, government officials should enjoy wide latitude
in managing their offices, without intrusive oversight
by the judiciary in the name of the First Amendment.”%
The Court held that when a public employee speaks not
as a citizen upon matters of public concern, but instead
as an employee upon matters only of personal interest,

a federal court is not the appropriate forum to review a
personnel decision taken by an agency in response to the
employee’s behavior.?!

The decision in Connick refined the Pickering Balanc-
ing Test standard on employee speech protection into a
two-part inquiry that courts refer to as the “Connick-Pick-
ering Test.”*? First, a court must determine if the at-issue
speech can be “characterized as constituting speech on
a matter of public concern.”?® If the speech is a matter of
public concern, then a court must determine if the inter-
ests of the employee as a citizen, in commenting upon
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matters of public concern, outweigh the interests of the
State, as an employer, in promoting the efficiency of the
public services it performs through its employees.3*

Garcetti Minimizes Public Employee Speech
Protections

In Garcetti v. Ceballos, the Supreme Court determined
that speech by a government employee, if made pursu-
ant to official duties, is not constitutionally protected,
thus adding a hurdle for public employees to clear when
asserting claims of First Amendment retaliation.®® Garcetti
requires a court to determine if the employee was speak-
ing as a private citizen or as a government actor.? If the
speaker is found to be a government employee, speaking
pursuant to his or her official duties, the Constitution
does not insulate the communication from employer
discipline.” Plainly—an employee speaking pursu-
ant to official duties is not protected under the First
Amendment.3

In Garecetti, the Court addressed the question of First
Amendment protection for a deputy district attorney
who was fired for circulating a memorandum about his
office’s misrepresentations in a criminal affidavit.’ The
deputy first brought the inaccuracies in the affidavit to
the attention of his supervisors.*’ Unsatisfied with their
response, the deputy testified about the inaccuracies
of the affidavit in court.*! He was then transferred and
denied a promotion.*? The Court said whether or not
the employee’s communications were of public concern
was not dispositive, but instead analyzed whether the
communications were made pursuant to his job duties
as a deputy district attorney.*> The Court found that the
employee wrote his memorandum as part of what he was
specifically employed to do, and accordingly, the memo
was written pursuant to his official duties.** His speech
was, therefore, unprotected.*®

The Court noted that a citizen who enters govern-
ment service must, by necessity, accept certain limitations
on his or her freedom.*® Government employers need a
significant degree of control over their employees” words
and actions because, without such control, there would
be little chance for the efficient provision of public ser-
vices.*’ Further, public employees often occupy trusted
positions in society and, when they speak out, their
views may contravene institutional policies or impair the
performance of governmental functions.*® So long as they
are speaking as citizens about matters of public concern,
the only speech restrictions that they may face are those
that are necessary for the efficient operations of their
employer.®

Garecetti strengthened the power of the government
in its role as an employer. The decision erodes employee
protections because speech will be categorically unpro-
tected, regardless of the speech’s value, if the speaker is
communicating in an official, on-the-job, capacity.50 The

Garcetti Court was sharply divided and the dissenting
justices penned an extensive opinion on the deleterious
effects of the majority ruling. Justice Souter, writing for
the dissent, said “[o]pen speech by a private citizen on
a matter of public importance lies at the heart of expres-
sion subject to protection by the First Amendment. At the
other extreme, a statement by a government employee
complaining about nothing beyond treatment under
personnel rules raises no greater claim to constitutional
protection against retaliatory response than the remarks
of a private employee.”>!

The most troubling development arising out of
Garecetti is the broad definition of an employee’s official
job duties. The Supreme Court instructed that the inquiry
as to what constitutes an employee’s “official duties”
is a “practical one,” but declined to define the term.>? It
cautioned against construing a government employee’s
official duties too narrowly, underscoring that formal job
descriptions often bear little resemblance to the duties an
employee actually is expected to perform.” Listing a giv-
en task in an employee’s written job description is neither
necessary nor sufficient to demonstrate that conducting
the task is within the scope of the employee’s professional
duties for First Amendment purposes.>

As a result of Garcetti, the majority of lawsuits
brought by public employees alleging retaliation by their
employers for their exercise of free speech have been won
by the public employers.>® Lower courts grant summary
judgment in favor of employers at an unprecedented
rate. Circuit and district courts frequently find dismissal
appropriate on the ground that employees do not pass
the Garcetti prong of the test for Constitutional protection
for employee speech.%” Accordingly, if a public employee
states her thoughts and opinions about her work, and her
employer opposes such thoughts or opinions, she can be
fired despite satisfying the public interest requirement in
the Pickering Balancing Test.®® Courts often will not even
inquire whether speech is on a matter of public interest
when an employee was speaking pursuant to official du-
ties.” Taken together, the Pickering-Connick-Garcetti trilogy
imposes a stringent standard for determining whether a
public employee’s speech is constitutionally protected.

Employee Speech in the Private Sector

Public and private employment are inherently dif-
ferent—as are the speech protections inherent to such
employment. Private employment is predicated on the
notion of “employment-at-will.”®® The logical assumption
would be that private employees would be afforded less
freedoms than their public counterparts—but Garcetti sets
a paradoxically high bar for public employees. Converse-
ly, the NLRA protects private employee speech relating
to the terms and conditions of employment,®! which is
precisely the speech that Garcetti rejects.
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The NLRA, enacted by Congress in 1935, governs the
relationship between employers and employees in the
private sector and guarantees basic employment rights
to workers in the private sector.”®? Section 7 of the NLRA
provides: “[elmployees shall have the right to self-orga-
nization, to form, join, or assist labor organizations, to
bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for
the purpose of collective bargaining or other mutual aid
or protection.”®® Although Section 7 does not specifically
define “concerted activity,” the National Labor Relations
Board (“the Board” or NLRB), an independent federal
agency that enforces the NLRA, has concluded, in light of
legislative history, that Congress intended Section 7 activ-
ity to mean “individuals united in pursuit of a common
goal.”®4

Speech About Terms and Conditions of
Employment Is Largely Protected

In the seminal private sector speech case, NLRB v.
Eastex, the Supreme Court found that employees do not
lose NLRA protection when they seek to improve terms
and conditions of employment, or otherwise improve
their lot as employees through channels outside the im-
mediate employee-employer relationship.®® In Eastex,
the United Paperworkers Local attempted to distribute
a union newsletter in non-working areas of an industrial
plant.®® The newsletter encouraged participation in the
union and urged employees to contact their state legis-
latures to oppose the “right-to-work” statute.” Several
union representatives were denied permission from man-
agement to distribute the paper.%® The union then filed
an unfair practice charge with the NLRB alleging that
petitioner’s refusal to allow employees to distribute the
newsletter in nonworking areas of petitioner’s property
during nonworking time interfered with, restrained, and
coerced employees’ exercise of their Section 7 rights in
violation of § 8(a)(1).%°

"As previously discussed, in the years
following Garcetti, courts are left to end
the First Amendment retaliation analysis
where a public employee was speaking
pursuant to their broad official duties.”

The NLRB found the distribution of the materials
was protected by Section 7.7° The Fifth Circuit Court of
Appeals affirmed the Board’s determination, holding
that the protections of Section 7 should be interpreted to
protect concerted activity concerning working conditions
the employer had the power to control.”! The Supreme
Court found that the ban on distribution of the newslet-
ter was unlawful and affirmed that “employees’ appeals
to legislators to protect their interests as employees are
within the scope of [Section 7].”72 The Court found that

Section 7’s protection for concerted activity included
employee endeavors to improve terms and conditions of
employment, or the well-being of workers.”

Under Section 8(a)(1) of the Act, an employer may not
“interfere with, restrain, or coerce employees in the exer-
cise of” their Section 7 rights.”* However, an employee’s
rights under Section 7 are not unlimited. The Supreme
Court developed a three-prong test for determining
when employee speech is protected.” Under this test,
referred to as the “Jefferson Standard,” employee dispar-
agement of the employer is protected under Section 7 if
it: (1) occurs in the context of an ongoing labor dispute;
(2) is related to that dispute; and (3) is not egregiously
disloyal, reckless or maliciously untrue.”® These private
sector speech restrictions are minimal in comparison to
those under Garcetti in the public sector. Absent from the
private sector analysis is the substance of the job duties
of the speaker and the level of disruption caused by the
speech—both of which are factors that weigh heavily in
the public sector analysis under the current framework.

Convergence of Public and Private Employee
Speech Doctrines Pre-Garcetti

Prior to 2006, speech rights held by employees in
the public and private sectors were more similar. The
authors of Section 7 embraced the spirited debate on
public employee speech protections and were influenced
by First Amendment jurisprudence.”® Congress respond-
ed to threats against organized labor in the courts with
the Norris-LaGuardia Act of 1932 which recognized an
employee’s right to engage in concerted activity as a fun-
damental right of human liberty and freedom.” Tumultu-
ous, and sometimes bloody, disputes erupted between
workers attempting to unionize and employers seeking
to restrict speech.® Finally, in 1940, the dissemination
of information about industrial conditions by means of
peaceful picketing was held to be protected by the First
Amendment.8!

During the same time period, Congress enacted the
NLRA, including Section 7, which incorporated language
from the Norris-LaGuardia Act.8? The intent of Section
7 was to protect employees from undue interference
from employers who were opposed to union activity.®>
Although at the time Section 7 was enacted, the Supreme
Court had not yet declared labor handbilling and picket-
ing to be constitutionally protected, an analysis of the
legislative intent suggests that Section 7 guarantees are
statutory replicas of First Amendment rights.

The following similarities have been noted in the
protection of employee speech in the private and public
workplace: (1) the right to speak out about workplace
issues may not be waived by a union, nor does a citizen
give up speech rights by becoming a public employee;
(2) speech is not libelous unless made with knowledge
or reckless disregard of its falsity; (3) workplace speech
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is protected if related to concerted activity (private
workplace), or if it deals with problems of general inter-
est to the employees at the workplace, and is publicly
expressed (public workplace); (4) discharge for protected
speech is not allowed; (5) speech may be just cause for
discharge or other discipline if it interferes with produc-
tion or discipline (private workplace), or causes substan-
tial disruption (public workplace); (6) fighting words
and disobedience of a direct order are disruptive and just
cause for discipline; (7) the employer’s property during
nonworking time is a natural public forum for the com-
munication of ideas among employees; and (8) wearing
forms of silent symbolic speech will ordinarily be permit-
ted during working time.®* Further, the aforementioned
“Pickering Balancing Test” has been appropriated to the
private forum.5®

“The Court held that truthful testimony
by a public employee is citizen speech,
not employee speech—even when the
testimony relates to public employment
or concerns information learned during
that employment.”

Protecting Public Employee Speech Post-Garcetti

Since Garcetti, workplace freedom of speech greatly
differs based on whether an employee has accepted
employment in the public or private sector. As previously
discussed, in the years following Garcetti, courts are left
to end the First Amendment retaliation analysis where a
public employee was speaking pursuant to their broad
official duties. In the private sector, by contrast, such
speech, as it relates to terms and conditions of employ-
ment, would be protected under the NLRA. The Garcetti
Court cited governmental efficiency as the primary
policy reason for having restrictions on public employee
speech. However, the Court failed to define “official du-
ties,” leaving lower courts with a confusing framework
that threatens the ability of employees to publicize mat-
ters of public interest.?”

Defining “Official Duties”

The question presented to the Court in Garcetti was
“whether the First Amendment protects a government
employee from discipline based on speech made pursu-
ant to the employee’s official duties.”® In the majority
opinion, the Court uses the term “official duties” four
times and the term “professional duties” twice. The
Court explicitly declined to explain either term and stat-
ed, “[w]e...have no occasion to articulate a comprehen-
sive framework for defining the scope of an employee’s
duties in cases where there is room for serious debate.”%
This can lead to inconsistent application in lower courts,

warranting a clarification or definition by the Supreme
Court.

The reluctance of the Supreme Court to define “of-
ficial duties” has caused confusion in subsequent cases
before the Court. In 2014, the question of whether sworn
testimony at a corruption trial was citizen speech eli-
gible for First Amendment protection was considered
in Lane v. Franks.®° In Lane, Petitioner Edward Lane was
hired as a director for a statewide program that serviced
underprivileged youth.”! Lane conducted an audit of the
program’s expenses and concluded that Suzanne Schmitz,
an Alabama State Representative on the program’s
payroll, failed to fulfill her duties to the organization.”?
Lane terminated the State Representative and twice testi-
fied, under subpoena, about his reasons for firing her.”>
Ultimately, Schmitz was convicted on three counts of mail
fraud and four counts of theft concerning a program us-
ing federal funds.**

Subsequently, Lane’s employment was terminated
by respondent Steve Franks, who was the President of
the state program.” Lane sued Franks in his individual
and representative capacity, alleging that Franks had
violated the First Amendment by firing him in retaliation
for his testimony against Schmitz.”® The Supreme Court,
in a unanimous opinion, agreed with Lane and held that
he was entitled to First Amendment protection for his
testimony.”’

While the Court in Lane did not reject Garcetti, Justice
Sotomayor’s opinion provided a narrow interpretation of
the precedent.”® The Court held that truthful testimony
by a public employee is citizen speech, not employee
speech—even when the testimony relates to public em-
ployment or concerns information learned during that
employment.” The Court said, “[i]n holding that Lane
did not speak as a citizen when he testified, the Eleventh
Circuit read Garcetti far too broadly.... It reasoned that,
because Lane learned of the subject matter of his testi-
mony in the course of his employment ... Garcetti requires
that his testimony be treated as the speech of an employee
rather than that of a citizen. It does not.”1%

Notably, the Lane Court did not refer to Lane’s job
responsibilities as “official duties,” the terminology used
in Garcetti, but instead used the phrase “ordinary job
responsibilities.”!%! Perhaps the shift from the term “of-
ficial duties” in Garcetti to “ordinary job responsibilities”
in Lane, suggests that the Court intended to delineate
between protected and unprotected speech as it pertains
to the employee’s role in the workplace.!%> Some com-
mentators have noted, based on a textual reading of the
two phrases, that Lane’s “ordinary job responsibilities”
phraseology narrows the scope of public employee
speech left unprotected compared to Garcetti’s “official
duties” standard.!?® Nevertheless, the Court in Lane simi-
larly failed to assign a definition to “ordinary job respon-
sibilities.” Because the Supreme Court is reformulating
this standard without defining it, lower courts will likely
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experience difficulty in applying it. Accordingly, the
Supreme Court should articulate a uniform test to deter-
mine whether employee is speaking pursuant to “official
duties” or pursuant to “ordinary job responsibilities” as
to avoid the deprivation of First Amendment rights from
public employee litigants.

Protecting Employee Speech on Terms and Conditions
of Employment

Judicial treatment of public employee speech related
to terms and conditions of employment should embrace
the broad tolerance for private sector employee speech
under the NLRA. Justice Sotomayor, in writing for the
majority in Lane, said “[s]peech by citizens on matters of
public concern lies at the heart of the First Amendment,
which was fashioned to assure unfettered interchange
of ideas for the bringing about of political and social
changes desired by the people,” and that the same is true
when speech concerns information related to or learned
through public employment.!% She affirmed that em-
ployees do not renounce their citizenship when they ac-
cept public employment and reiterated that the Supreme
Court has often cautioned that public employers may not
condition employment on the relinquishment of constitu-
tional rights.!% Speech on matters of public concern and
speech on terms and conditions of employment are not
mutually exclusive categories—employee speech is, to
some degree, both.10

There is great societal value in encouraging public
employees to talk about their job conditions. Government
employees are often in the best position to know what
the problems are in the agencies for which they work.1%
The most recent addition to the bench, Neil Gorsuch, has
embraced a similar viewpoint to his sister Justice. Prior
to his appointment, as a judge of the Tenth Circuit Court
of Appeals, he showed sensitivity to First Amendment
concerns in his opinions and “has [a] long and informed
commitment to the First Amendment.”1% This is read-
ily apparent from his majority opinion in Casey v. West
Las Vegas Independent School District, which involved a
school superintendent who was fired after encouraging
the school board to comply with federal “Head Start”
requirements.!” At issue was whether Casey’s statements
were made as an employee or a citizen under the newly
decided Garcetti v. Ceballos.''° Ultimately, Judge Gorsuch,
writing for a unanimous panel, held that Casey’s duties
included advising her superiors and instructing her sub-
ordinates, but that she acted as a citizen when she went
around her superiors to complain to the state attorney
general.!!!

The Casey decision illustrates the ability of jurists to
circumvent the narrow constraints of the Garcetti rul-
ing. Gorsuch noted that it had “long been established
law...that when a public employee speaks as a citizen on
matters of public concern to outside entities despite the
absence of any job-related reason to do so, the employer
may not take retaliatory action.”? Further, Gorsuch af-

firmed that where an employee voices concerns outside of
the normal chain of command, the speech is protected by
the First Amendment.!'® The idea that employees are free
to voice concerns about their employment is central to the
safeguards of the NLRA. The Act has protected private
employee speech for nearly a century, and we have yet

to see our private sector crumble. This undercuts the
merit of policy rationales in favor of restricted employee
speech.

True—the efficiency of government institutions could
be undermined by unduly disruptive employee speech,
as noted in Pickering and its progeny. To avoid that result,
the Garcetti rule should be narrowed to apply only to
employees who are hired specifically to speak on behalf
of the government agency and are tasked with delivering
a particular viewpoint that is transparently governmental
in origin.!"* Our government institutions can better serve
the public if employees are given wide latitude to ex-
press their workplace concerns, an argument made both
by Justice Sotomayor and then Judge Gorsuch. Moving
forward, there is hope that the current bench will respect
the Garcetti precedent, but rule favorably for employees
who shed light on institutional wrongdoing. In doing so,
the public employee speech doctrine would again more
closely mirror that of the private sector.

Conclusion

The First Amendment is a pillar of American democ-
racy and is meant to protect the free exchange of ideas
in the metaphorical marketplace. Garcetti sets a danger-
ous precedent that stands to diminish the speech rights
of public employees. The Supreme Court undermines
the integral role of public officials in our constitutional
system when it diminishes the watchdog function that
government employees, who are often in the best position
to inform the public about government work, serve.

The ideal goal upon which the Pickering Balancing
Test was molded was to achieve “a balance between the
[public employee], as a citizen, in commenting upon mat-
ters of public concern and interests of the State, as an em-
ployer, in promoting the efficiency of the public services it
performs through its employees.”!!® This is a balance that
the private sector does well. Private sector employees,
protected by Section 7 of the NLRA, may speak about the
conditions of their employment without fear of retribu-
tion—and the United States economy has not collapsed
due to disruption caused by such employee speech.

It is the job of the Supreme Court to clarify the free-
dom of speech doctrine post-Garcetti. Clarification of the
doctrine will protect the fundamental First Amendment
rights guaranteed to citizens under the United States
Constitution by re-balancing the necessity of employee
speech with the legitimate threat of disruption to public
institutions.
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Publication and Editorial Policies
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ideas and comments about the Labor and Employ-
ment Law Journal are appreciated.
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of the author.
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ity, please contact the Bar Center at (518) 463-3200.
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