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Nolfo, David Kronenberg, 
David Goldfarb, Chris 
Bray, Val Bogart, Betsy 
Klampert, and myself. We 
were assisted by Kevin Ker-
win from NYSBA, as well 
as Jane Preston and Josh 
Oppenheimer from Green-
berg Traurig. We lobbied 
fi ve main issues that affect 
our clients not included in 
the Governor’s budget. This 
year we, yet again, faced the 
elimination of spousal refus-
al for community Medicaid, 
a lowering of the CSRA from $74,820 to the minimum of 
$24,180, the exclusion of nursing home care from MLTC’s 
after six months in a nursing facility, the preclusion of 
MLTC members from changing plans after the fi rst 30 or 
45 days of enrollment, and the requirement of having a 
score of nine on the Uniform Assessment System assess-
ment tool in order to participate in a MLTC program. We 
were successful in most of our efforts, but not all.

The UnProgram took place on April 19-20, 2018 at the 
Desmond Hotel in Albany. Co-Chairs Shari Hubner and 
Antony Eminowicz worked hard to make this a fantastic 
program. For those of you who are unfamiliar with the 
UnProgram, there was  a range of topics and moderators 
for each topic. Small groups of about 10 to 15 participants 
meet and are encouraged to engage in discussions on each 
topic. After about an hour participants rotate to a differ-
ent room, topic, and moderator. There are typically 20 or 
more topics over the course of the 1½-day UnProgram. 
The UnProgram offers a fantastic opportunity to learn 
from, engage with, and meet other practitioners with 
similar interests. I was glad to see so many of you at the 
UnProgram.  

I thank all of you for your assistance and support dur-
ing my term as Chair.

Martin Hersh

As I get older, it seems as though time passes by 
faster and faster. Looking back on my term as Chair of 
the Elder Law and Special Needs Section, confi rms this. 
Time has fl own by far too quickly. As I write this, I have 
only about three months left in my term. During my time 
as Chair, our Summer Meeting in Lake Placid turned 
out to be a fantastic success. So, too, was our Fall Meet-
ing in Tarrytown. Our Annual Meeting was a sellout. At 
that meeting, we fi rst voted on a new slate of offi cers. 
The Chair will be Judith Grimaldi, who will become 
Chair by succession. Chair-Elect will be Tara Anne Pleat, 
Vice-Chair will be Matt Nolfo, Secretary will be Deepak 
Mukerji, and we welcome as a new offi cer Christopher 
Bray, who will become Treasurer.  We also elected Yana 
Feldman, Christine Woodcock Dettor, Laurie Menzies, 
Malya Levin, and Anthony Danna as District Delegates, 
and Jeffrey G. Abrandt as Member-at-Large. The Section 
will be in good hands. We also recognized both Howard 
S. Krooks and Michael Amoroso for their work in secur-
ing the passage of the Special Needs Trust Fairness Act 
and Hon. James D. Pagones, Dutchess County Surrogate 
and AJSC, for his positions that have enhanced the prac-
tice of elder law or the rights of persons with disabilities.  
Congratulations to all. 

At our Annual Meeting we had excellent presenta-
tions from past Chair JulieAnn Calareso, who gave the 
much anticipated annual update. I then we heard from 
Michael Amoruso, former chair of our Section and 
President-elect of NAELA, who provided the national 
update. The next presentation was from Judy Nolfo and 
Jeffrey Asher, moderated by Scott Silverberg, in which 
they discussed common estate planning mistakes. The 
meeting closed with a very lively and enjoyable presenta-
tion on NAELA’s Aspirational Standards by Professor 
Rebecca Flowers. I wish to thank all of the presenters, as 
well as Fran Pantaleo and Scott Silverberg, the meeting 
co-chairs, for putting together such a great program.

This year we had a team of 12 Section members who 
traveled to Albany in order to lobby in support of our 
Section’s positions. They were Rene Reixach, Rick Mar-
chese, Tara Anne Pleat, Deep Mukerji, Jeff Asher, Matt 
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of our Section and our clients. 
Jeffrey is also the subject of our 
Member Spotlight. Please read 
it and get to know a little more 
about Jeff, as he is one wonder-
ful and interesting guy! 

Abby Zampardi is our fea-
tured new(er) member of the 
Section in our New Member 
Spotlight. Abby is an associate 
with Finkel and Fernandez, 
LLP in Brooklyn, and is just 
one of many newer members we 
welcome to the Section.

This issue also includes an article by Christine 
Mooney that provides practical advice for anyone who 
may be stepping in as a successor Guardian in an Article 
81 proceeding. We believe that newly admitted attorneys 
or attorneys new to the Guardianship practice will fi nd 
this of particular interest and a great follow-up to our last 
issue. Finally, this edition is closed with by a thoughtful 
article from Antony Eminowicz focusing on how Great 
Britain handles incapacity in comparison with the New 
York Power of Attorney law. 

Sadly, the summer edition of the Journal will be the 
last issue that we will be producing as your co-editors. 
We have enjoyed our time as editors; we hope that we 
have improved upon the good work of the Section’s prior 
editors, and we are excited to pass the torch on to Katy 
Carpenter and Trish Shevy, the incoming co-editors of the 
Journal.

Judy & Tara

Message from the Co-Editors-in-Chief
We are pleased to publish the 

Spring 2018 edition of the Journal 
for our Section members. We are 
again fortunate to have several 
excellent articles and other news 
from our Section. 

Our resident expert in the 
community Medicaid arena, Val-
erie Bogart, provides a detailed 
explanation of the new MLTC 
internal appeals and exhaustion 
process. This topic will be ad-
dressed by Val at the Summer 
Meeting at Niagara on the Lake. It 
is followed by an article from Scott Solkoff on the topic 
of representing snowbird clients. We were grateful for 
Scott’s submission as it has been some time since we had 
a submission focused on our clients who spend their 
winters in the sun. It seems as if it was only a couple of 
weeks ago that winter of 2018 unleashed its grip on us. 

Scott Silverberg and Marty Hersh provide a review 
of the Annual Meeting that took place in New York 
City this past January. It was a great meeting and again 
a great reception, where we were able to network and 
enjoy the Section’s collegiality in a wonderful setting. 

Our Committee Spotlight this issue is not so much a 
spotlight but a report by Jeffrey Asher on the issues we 
addressed at Lobby Day and the issues that the Legisla-
tion Committee is currently addressing. The Legislation 
Committee is one of the most active, interesting and 
engaging Committees in the Section. We hope you will 
consider joining the committee and working with so 
many of the Section Members in advancing the interests 

Judith Nolfo Tara Anne Pleat

COMMITTEE ON ATTORNEY PROFESSIONALISM 
AWARD FOR ATTORNEY PROFESSIONALISM

This award honors a member of the NYSBA for outstanding professionalism - a lawyer dedicated to service to 
clients and committed to promoting respect for the legal system in pursuit of justice and the public good. This 
professional should be characterized by exemplary ethical conduct, competence, good judgment, integrity and 
civility.

The Committee has been conferring this award for many years, and would like the results of its search to reflect the 
breadth of the profession in New York. NYSBA members, especially those who have not thought of participating in 
this process, are strongly encouraged to consider nominating attorneys who best exemplify the ideals to which we 
aspire.

Nomination Deadline: October 12, 2018 
Nomination Forms: www.nysba.org/AttorneyProfessionalism/

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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Primary Concerns

Educating Millions of Plan 
Members, Their Families 
and Representatives

As New York implements 
this new requirement, there 
are concerns that 4.7 million 
people will not be adequately 
informed of this huge change. 
While plans’ notices of ad-
verse determinations have 
been modifi ed to explain the 
new requirement, despite 
attempts to make the long, 
dense notices understandable to 
consumers in English and other languages, many will not 
read or understand the entire notice. Many will not show 
the complete notice to their family or representative—or 
will show the representative the notice in a foreign lan-
guage that the representative does not understand. 

Just educating the elder law bar, legal services ad-
vocates, and private geriatric care managers is a daunt-
ing task, let alone the huge network of social workers in 
hospitals, senior centers, and other community-based 
organizations. Lawyers and other professionals in the 
habit of requesting a Fair Hearing immediately must 
learn to request an internal plan appeal fi rst instead of a 
Fair Hearing. 

Barriers to Filing Appeals—Risk of Denial of Aid 
Continuing

The stakes are especially high when the plan pro-
poses to reduce or discontinue personal care or other 
long-term care services. The right to Aid Continuing has 
been a key element of due process since the seminal case 
of Goldberg v. Kelly. 397 U.S. 254 (1970). It has always been 
a challenge to fi le the appeal request within the short 
10-day window between the date of the notice and the 
effective date of the reduction. Now, the appeal must be 
fi led with a managed care or MLTC plan that may not 
have trained its call center staff to route these requests 
to ensure timely fi ling. Anyone who has tried to call the 
member services 800 number of an insurance plan knows 
a call may easily be misrouted. The New York State Offi ce 
of Temporary Disability Assistance [OTDA] should edu-
cate people who mistakenly request hearings about the 
new requirements, but has said it will not assist them in 
requesting a plan appeal. As a result, it is likely that home 

“Exhaustion” of MLTC Plan Appeal Required Before 
Requesting a Fair Hearing—Started May 1, 2018
By Valerie Bogart

Introduction
Beginning May 1, 2018, members of Medicaid man-

aged care plans in New York State, which include Man-
aged Long Term Care (MLTC) plans, who wish to appeal 
an adverse determination by the plan must fi rst request 
an internal “plan appeal“ within their plan, and wait 
until the plan issues a decision on that appeal before 
they may request a Fair Hearing. This is called the “ex-
haustion” requirement, because the member must fi rst 
“exhaust” the internal appeal available within the plan 
before requesting a State administrative Fair Hearing. 42 
C.F.R. § 438.402(c). This article explains the new require-
ment, and an exception called “deemed exhaustion,” 
which allows a request for a Fair Hearing before the plan 
decides an internal appeal. 

Who Is Affected
This massive change in appeal rights affects 4.7 mil-

lion Medicaid recipients in New York, 200,000 of whom 
are members of MLTC plans. When MLTC became 
mandatory in 2012 and rolled out statewide gradually 
over the next few years, exhaustion of internal appeals 
was required. In July 2015, the State lifted the exhaus-
tion requirement entirely, allowing members to seek a 
Fair Hearing immediately to appeal an adverse plan 
determination.1 

The vast majority of Medicaid managed care mem-
bers in New York—4.5 million people—are members of 
“Mainstream” Medicaid Managed Care (MMC) plans, 
Health and Recovery Plans (HARP), or HIV Special 
Needs Plans (HIV SNP). Enrollment in these MMC plans 
is mandatory for most Medicaid recipients who do not 
have Medicare or other primary insurance. While most 
people in these plans are under 65 and have Medicaid 
through the Affordable Care Act, some plan members 
are seniors or people with disabilities who either receive 
SSI or have no income at all, and who are not eligible for 
Medicare, usually because of immigration status. These 
seniors and people with disabilities obtain all medical 
care through the MMC plan, including personal care and 
other Long Term Services and Supports, They will also be 
required to request an internal plan appeal fi rst to contest 
a proposed reduction or discontinuance of any long-term 
care services.2 Notably, “exhaustion” has never been 
required in the over 20 years that managed care has been 
mandatory for the non-Medicare population.

Valerie Bogart
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New York Legal Assistance Group, the fi nal regulations 
were adopted in 2016.5 The regulations on grievances and 
appeals are at 42 C.F.R. Part 438. The regulations are ef-
fective on various dates in 2017. The effective date for the 
exhaustion requirement in New York’s appeal system was 
extended to May 1, 2018.

The impetus for the revision was the expansion of 
Medicaid managed care from being a small demonstra-
tion program covering limited primary care services for 
families and children in the 1990s, to the principal model 
for delivering all Medicaid services for all populations, 
including Long Term Services and Supports (LTSS) for 
the elderly and disabled. Grievance and appeals systems 
are just one of many aspects of managed care affected 
by the amendments to the regulations. For summaries of 
the other changes, see the National Health Law Program 
series of seven issue briefs on the revisions.6

In its explanation of requiring “exhaustion” in the 
fi nal regulation, CMS described its desire to align Medic-
aid appeals with those enrollees will experience in private 
health insurance as well as in Medicare Advantage. 

While we understand commenters’ 
concerns and recommendations regard-
ing direct access to a state Fair Hearing 
for vulnerable populations, we also have 
concerns regarding inconsistent and 
unstructured processes. We believe that a 
nationally consistent and uniform ap-
peals process (particularly one consistent 
with how other health benefi t coverage 
works) benefi ts enrollees and will better 
lead to an expedited resolution of their 
appeal.

81 Federal Register 88 at p. 27509 (May 6, 2016). 
The notion that Medicaid recipients fl ow back and forth 
from Medicaid to employer-based insurance to Quali-
fi ed Health Plans through the ACA underlies many of 
the changes made, including the exhaustion requirement. 
Advocacy groups, including NYLAG, had opposed the 
exhaustion requirement, arguing that it would cause 
delay in accessing Fair Hearings, would put Aid Con-
tinuing rights at risk, and would confuse benefi ciaries 
accustomed to requesting hearings directly on Medicaid 
eligibility issues. NYLAG comments pointed out that 
exhaustion had been confusing and harmful when it was 
required in New York briefl y for MLTC until 2015. 

CMS claimed that any delay in accessing Fair Hear-
ings caused by the exhaustion requirement was mitigated 
by shorter deadlines for plans to decide appeals (30 
calendar days, shortened from 45 days) and by “deemed 
exhaustion,” which allows a consumer to request a Fair 
Hearing if the plan failed to decide a plan appeal within 
the required time limits of 42 C.F.R. § 438.408. 81 Federal 
Register 88 at 27510. CMS’ preamble to the fi nal regula-

care will be reduced—with no Aid Continuing—for 
MLTC members whose hearing requests will ultimately 
be dismissed, months after they requested them, for 
failure to “exhaust.” 

There are four additional barriers to fi ling the ap-
peals, putting Aid Continuing at risk, all discussed at 
length below. 

First, requests made orally must be confi rmed in 
writing, unless an “expedited” appeal is requested. For-
tunately, the regulations provide that the date of the oral 
request locks in Aid Continuing. 42 C.F.R. § 438.402(c)(3)
(ii). 

Second, the consumer must either sign the appeal or 
hearing request or designate, in writing, a representative 
to request the appeal or hearing. 42 C.F.R. § 438.402(c)(ii). 
This burdensome requirement is a departure from the 
state OTDA practice of allowing anyone to request a Fair 
Hearing on an individual’s behalf, whether as a “repre-
sentative,” or as a mere “requester.” See OTDA request 
form at http://otda.ny.gov/hearings/forms/request.pdf. 

Third, plans—and not OTDA—are now the arbiter 
of whether Aid Continuing applies, at least at the initial 
level of the plan appeal. Will MLTC plans provide Aid 
Continuing where, for example, the plan’s adverse notice 
is defective or was untimely—as OTDA has historically 
ruled in such cases? The federal regulations defi ne at 
least one circumstance that warrants “deemed exhaus-
tion,” allowing a Fair Hearing request without exhaust-
ing the plan appeal. 42 C.F.R. § 438.408. That is where 
the plan failed to decide the internal plan appeal by the 
deadline. However, CMS permits states to deem exhaus-
tion on a broader basis than does the fi nal regulation, but 
the State has not done so to date. See note 5, infra, at p. 
27510 and discussion in the next section below. 

Fourth, if the decision after the internal Plan Appeal 
decision is adverse, the consumer must again appeal in 
the short time limit to get Aid Continuing. While the 
second appeal is a request for a Fair Hearing, which is 
familiar to the elder law bar, this is now a second hurdle 
for consumers, requiring them to respond quickly to 
request appeals two times. Also, this request must com-
ply with the new requirement that the consumer make 
or sign the hearing request or give written consent to a 
representative to sign it. 

I. Background—Revision of Federal 
Regulations in 2015-2016

This change in appeal rights is required by federal 
Medicaid regulations, as amended in 2016. In 2015, the 
Obama Administration initiated a formal rulemaking 
process to amend the Medicaid managed care regula-
tions, which had last been amended in 2002.3 After 
hundreds of comments were fi led, by organizations 
including the National Health Law Program4 and the 
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Policy guidance from the MLTC division is posted at 
https://www.health.ny.gov/health_care/managed_care/
plans/appeals/42_cfr_438.htm. This includes a webinar 
“presentation” for MLTC plans, FAQ’s dated Jan. 29, 2018 
(and revised Mar. 14, 2018). Additionally, the guidance 
posted for Mainstream MMC plans should be binding for 
MLTC plans since it is issued by the same state agency, 
which is the Single State Agency that administers the 
New York Medicaid program. 42 U.S.C. § 1396a(a)(5).

Health care providers received a Medicaid Up-
date article on the change, posted at https://www.
health.ny.gov/health_care/medicaid/program/up-
date/2018/2018-03.htm#mmc. 

In March 2018, members of all managed care and 
MLTC plans received a letter from their plan with a 
revised Member Handbook chapter on appeals. The 
Member handbook is incorporated in the plans’ con-
tract with NYS DOH. Most plans post this handbook on 
their websites. Unfortunately, many plans posted the 
amended section on appeals separately, leaving the old 
Member handbook posted on their sites with the old 
appeal rules. This will lead to confusion since the old 
Handbook does not explain the new exhaustion require-
ment. See, e.g. https://www.fi deliscare.org/Products/
FidelisCareatHome(MLTC).aspx (last accessed 6/29/18).8 

NYLAG’s article on appeals in MLTC Plans will be 
updated to include links to any guidance issued by NYS 
DOH, available at http://www.wnylc.com/health/
entry/184/. 

III. Defi nitions and Types of Notices; Appeal vs. 
Grievance 

The exhaustion requirement specifi cally states, “An 
enrollee may request a State Fair Hearing after receiving 
notice under §438.408 that the adverse benefi t determi-
nation is upheld.” 42 C.F.R. § 438.402(c). These terms 
are defi ned below. Appeals and grievances are also 
distinguished.

An Appeal is a request to review an adverse benefi t 
determination made by a plan.9 In New York, the notice 
of a plan’s adverse benefi t determination is called an “Ini-
tial Adverse Determination” (IAD). The plan must use 
the new notice templates issued by DOH.10 Adverse benefi t 
determination means any of the following:

1. The denial or limited authorization of a requested 
service, including determinations based on the type 
or level of service, requirements for medical neces-
sity, appropriateness, setting, or effectiveness of a 
covered benefi t.

2. The reduction, suspension, or termination of a pre-
viously authorized service.

tions states, “We also note that states would be permitted 
to add rules that deem exhaustion on a broader basis 
than this fi nal rule.” Id. As of June 29, 2018, the State has 
not responded to advocates’ request to apply deemed 
exhaustion in other circumstances, such as when the plan 
fails to send any written notice, or sends a notice that 
is not timely and adequate, failing to comply with all 
requirements including language access and state DOH 
guidance.7

II. New York State Rulemaking and Policy 
Guidance on New Exhaustion Requirement 

State regulations on managed care appeals have not 
yet been amended to incorporate the federal changes, 
so they should not be relied upon. 18 N.Y.C.R.R. Part 
360-10. The New York State Department of Health [DOH] 
convened a Service Authorizations and Appeals Stake-
holder Workgroup in 2017 to elicit stakeholder input 
on implementing the exhaustion requirement and other 
federal changes. Stakeholders included representatives 
of the MLTC and mainstream managed care plans and 
consumer advocates, including NYLAG. The Workgroup 
was led by administrators in two different divisions of 
DOH—one that oversees mainstream plans and one that 
oversees MLTC plans. 

The Workgroup focused on revising the adverse no-
tice templates, which are now posted on a new webpage 
called “Service Authorizations and Appeals,” available 
at https://www.health.ny.gov/health_care/managed_
care/plans/appeals/index.htm. These templates must 
be used by both mainstream managed care and MLTC 
plans for Initial Adverse Determinations, which must 
be appealed to a plan appeal, and Final Adverse Deter-
minations, which state the plan’s decision after the plan 
appeal, which may be appealed to a Fair Hearing. New 
Appeal Request Form and Fair Hearing Request Forms 
for MLTC and other managed care appeals are included 
in the new model adverse notices. Since these forms will 
be pre-populated with information about the client’s ap-
peal, it is recommended that they be obtained from the 
client and used to fi le the appeal request. 

Beside the notice templates, policy guidance is being 
issued both separately and jointly by the two DOH divi-
sions that oversee the two types of Medicaid managed 
care plans—one for MLTC plans and one for plans for 
Medicaid recipients who do not also have Medicare—
Mainstream Medicaid Managed Care (MMC), Health 
and Recovery Plans (HARP), and HIV Special Needs 
Plans (HIV SNP). The division overseeing mainstream 
Medicaid managed care has conducted webinars and 
posted policy guidance and Frequently Asked Questions 
for plans. These are all available at https://www.health.
ny.gov/health_care/managed_care/plans/appeals/
index.htm. The “Information for ALJs” posted on that 
webpage is for both MLTC and mainstream plans.



8 NYSBA  Elder and Special Needs Law Journal  |  Spring 2018  |  Vol. 28  |  No. 2

4. Member disagrees with plan’s decision to extend 
time to decide a request for new or increased 
services. 

Grievances/Complaints may not be appealed to a 
Fair Hearing, but may be appealed internally in a Com-
plaint Appeal. DOH has posted a model template for a 
Complaint Appeal Resolution Notice and for a Complaint 
Resolution Notice. See https://www.health.ny.gov/
health_care/managed_care/plans/appeals/index.htm. 

IV. More on Initial Adverse Determinations—
Reductions and Denials 

Because Aid Continuing requires special notice con-
tent, timing and procedures, Initial Adverse Determina-
tions (IAD) for plan REDUCTIONS or discontinuance of 
services will be discussed separately from DENIALS of 
new or increased services.

A. Focus on Reductions in Hours or Services

After a plan sends an Initial Adverse Determination 
(IAD) to reduce or discontinue a service, Aid Continu-
ing is only granted when the Plan appeal is requested 
before the effective date of the IAD. As has been true 
since Goldberg v. Kelly, supra, the plan need only mail the 
notice 10 days in advance of the effective date.11 With 
mailing time and weekends, the consumer may well 
only receive the notice a day or two before the deadline 
to request the internal appeal. Clients should be advised 
to always keep the envelope in which notices are mailed. 
If the postmark is dated later than the mailing date, 
this can be a ground to obtain Aid Continuing based on 
untimely notice, even if the appeal is requested after the 
effective date of the reduction.12 In the past, advocates 
successfully made that argument to OTDA. Now, the 
argument must be made to the plan itself—the same one 
that mailed the notice late.

 i. Aid Continuing required even if the latest 
    authorization period has expired

Managed care plans authorize services for specifi c 
authorization periods, which for MLTC plans may range 
up to six months. If a plan has authorized 24-hour/7 
day personal care services for a period that expires on 
December 31, the prior federal regulations arguably 
allowed the plan to end or reduce that service authori-
zation effective December 31, precluding the consumer 
from receiving Aid Continuing because the authorization 
period expired. The amended regulations end this prac-
tice, entitling the consumer to Aid Continuing regardless 
of whether the authorization period for the contested 
service ends during the course of the appeal, as long as it 
had not expired at the time the appeal or hearing was re-
quested. 42 C.F.R. §438.420(b)-(c). Additionally, to protect 
New York Medicaid recipients from the harshness of the 
former version of the federal regulations, the legislature 
amended the Social Services Law in 2015 to guarantee 

3. The denial, in whole or in part, of payment for a 
service.

4. The failure to provide services in a timely manner, 
as defi ned by the State.

5. The failure of a plan to act within the time frames 
provided in § 438.408(b)(1) and (2) regarding the 
standard resolution of grievances and appeals.

6. For a resident of a rural area with only one plan, 
the denial of an enrollee’s request to exercise his or 
her right, under § 438.52(b)(2)(ii), to obtain services 
outside the network.

7. The denial of an enrollee’s request to dispute a 
fi nancial liability, including cost-sharing, copay-
ments, premiums, deductibles, coinsurance, and 
other enrollee fi nancial liabilities.

42 C.F.R. § 438.400(b). Thus an MLTC plan must 
issue a Notice of Initial Adverse Determination when it 
proposes to:

1. Reduce or stop personal care, adult day care, or 
other services, or 

2. Deny a request for a new service, such as Consum-
er-Directed Personal Assistance Program (CDPAP) 
or private duty nursing, or

3. Deny or partly deny a request to increase hours of 
personal care services or other services

If the plan decides the appeal in whole or in part 
adversely to the consumer, it must issue a notice of “Fi-
nal Adverse Determination” (FAD), which explains the 
reason for the decision and explains the right to request a 
Fair Hearing. 42 C.F.R. § 438.408.

Grievance—which DOH is calling a “complaint”—
means “an expression of dissatisfaction about any matter 
other than an adverse benefi t determination. Grievances 
may include, but are not limited to, the quality of care or 
services provided, and aspects of interpersonal relation-
ships such as rudeness of a provider or employee, or fail-
ure to respect the enrollee’s rights regardless of whether 
remedial action is requested. Grievance includes an en-
rollee’s right to dispute an extension of time proposed by 
[the plan] to make an authorization decision.” 42 C.F.R. 
§ 438.400(b). EXAMPLES of grievances that may be fi led 
with MLTC plans as complaints include:

1. The aide or transportation is late or does not show, 

2. The aide is poorly trained or otherwise does not 
provide quality care,

3. Member cannot reach care manager by phone, or 
care manager does not respond or was rude.
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lation, which applies to MLTC plans. 18 N.Y.C.R.R. 
§ 505.14(b)(5)(c). 

The lack of an adequate justifi cation for reducing 
services, and lack of specifi city of an alleged justifi cation 
in the plan’s notice, has been a frequent basis for reversal 
of proposed reductions in Fair Hearings.14 Will a plan, 
reviewing its own proposed reduction and notice, criti-
cally review the content of the notices against the ap-
plicable standards? It seems doubtful, even though the 
plan employee conducting the plan appeal must have 
been “neither involved in any previous level of review or 
decision-making nor a subordinate of any such individu-
al.” 42 C.F.R. § 438.406(b)(2). NYLAG and other advocates 
have asked the state DOH and OTDA to include the in-
adequacy of an IAD as a ground for waiving exhaustion 
through “deemed exhaustion”.

Plans also may fail to send any notice at all, giving 
only oral notice, or may send the notice less than 10 days 
in advance of the proposed effective date, making the no-
tice untimely and defective. Practitioners should advise 
clients to keep all envelopes in which plan correspon-
dence is mailed. The postmark may show that the notice 
was not mailed until days after the date of the notice. If 
the right to Aid Continuing is not recognized by the plan, 
this postmark should convince them that the notice was 
untimely. In such cases, if the plan will not authorize Aid 
Continuing, advocates should request a Fair Hearing and 
ask OTDA to apply “deemed exhaustion” and order Aid 
Continuing because the initial IAD notice was untimely. 
Also, complaints can be made in such cases to the New 
York State DOH MLTC Complaint Line: 1-866-712-7197 
or e-mail mltctac@health.ny.gov. NYLAG is interested in 
hearing about these cases. 

B. Initial Adverse Determinations—Denial of a New 
    Service or of an Increase in a Service 

If a plan member has requested a new service, or 
an increase in services, such as an increase in hours of 
personal care services, the federal regulations specify 
deadlines for the plan to issue determinations on these 
requests, which the consumer may then appeal in a “plan 
appeal.”

 i. Background—how to request an increase or a
    new service—“Service Authorization Request”

A “Service Authorization Request” is a request by or 
on behalf of a member to increase an existing service or to 
authorize a new service. 18 N.Y.C.R.R. § 360-10.3(o). The 
federal regulation for managed care service authoriza-
tions was also amended in 2016. 42 C.F.R. § 438.210. 

The deadline for the plan to issue a written Initial 
Adverse Determination notice on these requests depends 
on whether “expedited” review was requested. For stan-
dard requests, the plan decision must be issued within 14 
calendar days from the date of the receipt of the request, 

that Aid Continuing is required regardless of whether 
the authorization period expired. N. Y. Social Serv. L. 
365-a, subd. 8.

 ii. Practitioners should become familiar with 
     the new initial adverse determination (IAD) 
     notices

The DOH templates for the IAD notices, while adopt-
ing many recommendations made by NYLAG and other 
advocates, may still be confusing to consumers, their 
families and representatives.13 The notices are in the form 
of a letter, rather than of a traditional notice. Here is the 
fi rst paragraph of a hypothetical reduction notice dated 
May 1, 2018:

This is an important notice about your 
services. Read it carefully. If you think 
this decision is wrong, you can ask for 
a Plan Appeal by June 30, 2018. If you 
want to keep your services the same until 
your Plan Appeal is decided, you must 
ask for a Plan Appeal by May 11, 2018. 
You are not responsible for payment of 
covered services and this is not a bill. 
Call this number if you have any ques-
tions or need help: 1-800-MCO-PLAN.

In this example, May 11 is the effective date of the 
proposed action and the deadline to request the appeal 
to secure Aid Continuing, yet appears in the notice only 
after the plan appeal deadline—60 days from the date of 
the notice or June 30. This may mislead consumers into 
thinking they have plenty of time to appeal, obscuring 
the 10-day time limit to secure Aid Continuing. Also, the 
language explaining the deadline to get Aid Continuing 
(May 11) is subtle—“If you want to keep your services 
the same until your Plan Appeal is decided…” The lan-
guage may not be clear to members. 

The content of a notice to reduce services must 
comply with other precedent that requires a change in 
the consumer’s medical condition or other circumstances 
that justify the reduction. A key authority is NYS DOH 
MLTC Policy 16.06, see note 7, infra. This is an important 
directive for practitioners opposing a proposed reduc-
tion. The directive clarifi es the limited reasons why a 
plan may reduce personal care services, and requires 
very specifi c facts in the notice justifying the reduction. 
Permitted reasons include a change in the medical condi-
tion or social circumstances that result in needing fewer 
hours, not merely the fact that the plan conducted a new 
assessment that determined fewer hours are needed. The 
directive also clarifi es that “mistake” may only rarely 
justify a reduction. The directive is rooted in a lawsuit 
brought against the New York City Medicaid program in 
the 1990s, challenging a pattern of arbitrary reductions 
in personal care hours. Mayer v. Wing, 922 F. Supp. 902 
(S.D.N.Y. 1996). That decision was codifi ed in state regu-
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C. Nuts and Bolts of Filing PLAN APPEALS of an Initial 
    Adverse Determination (IAD) 

DOH is requiring plans to accept appeal requests by 
phone, fax, or mail. Plans have the option of also accept-
ing appeal requests by e-mail or online. The phone and 
fax number mailing address, and at plan option, email 
address and online portal, should all be on the plan’s IAD 
notices, but are not posted on all plan websites or Member 
Handbooks. The IAD Notice template includes a Plan Ap-
peal Request Form, which is pre-populated with informa-
tion about the member and the issue. This Appeal Request 
Form should be used if available. However, two new strict 
requirements for fi ling appeals must be heeded in order 
to ensure timely fi ling and, in cases of reductions, ensure 
Aid Continuing. First, an oral request must be confi rmed 
in writing, unless it requests an expedited appeal. Second, 
the consumer must sign the written request, or authorize 
a representative in writing to request the appeal. Both of 
these new requirements are described below. 

 i. Oral appeal must be confi rmed in writing 
    unless it requests expedited appeal

“Unless the enrollee requests an expedited resolution, 
an oral appeal must be followed by a written, signed ap-
peal.” 42 C.F.R. § 438.402(c)(3). In other words, if a request 
is made by phone, unless the member, her provider or 
representative requests that the appeal be expedited or 
“fast tracked” (defi ned below), the phone request must be 
followed up by a written appeal request. Providing some 
relief, the regulation provides that “…oral inquiries seek-
ing to appeal an adverse benefi t determination are treated 
as appeals (to establish the earliest possible fi ling date for 
the appeal).” 42 C.F.R. § 438.402(c)(3). The phone call re-
questing the appeal, therefore, if made before the effective 
date of a reduction, locks in Aid Continuing. 

An FAQ issued by State DOH regarding this regu-
lation provides guidance as to the consequence of not 
confi rming an oral appeal in writing: 

FAQ 5. How are plans to proceed with a 
verbal Plan Appeal if the enrollee does 
not follow up in writing?

Enrollees must follow verbal requests in 
writing unless the request is for an expe-
dited Plan Appeal. Plans should always 
notify enrollees of the need to follow up 
a verbal Plan Appeal in writing when a 
standard Plan Appeal is fi led verbally. 
Plans may elect to send a summary of 
the Plan Appeal to the enrollee, for the 
enrollee to sign and return. The time of 
the verbal fi ling “starts the clock” for the 
plan determination. The time to make a 
determination and notice is NOT tolled 
while waiting for the written Plan Ap-

but the plan may extend that time for another 14 calen-
dar days on the member’s request or if the plan “justifi es 
(to the State agency upon request) a need for additional 
information and how the extension is in the enrollee’s 
interest.” § 438.210(d). The member, or her provider, may 
request that the plan expedite a decision.  

For cases in which a provider indicates, 
or the [plan] determines, that following 
the standard timeframe could seriously 
jeopardize the enrollee’s life or health or 
ability to attain, maintain, or regain max-
imum function, the [plan] must make 
an expedited authorization decision and 
provide notice as expeditiously as the 
enrollee’s health condition requires and 
no later than 72 hours after receipt of the 
request for service.

42 C.F.R. § 438.210(d)(2). The plan may extend the 
time to decide an expedited decision by up to 14 calen-
dar days, on the same basis as extending the time for a 
standard request. 

Advocacy Tip—A request for an increase in hours or 
other services or for a new service should be made in 
writing, or if made orally, should be confi rmed in writ-
ing. This would start the clock for the plan to make a 
decision following the deadlines above. Additionally, a 
statement from a physician or other medical professional 
is recommended to substantiate the increase or need for 
the service. The request can be made by calling Mem-
ber Services or by FAX or certifi ed mail. If the request is 
made in person with the care manager or at the in-home 
bi-annual nursing reassessment, ask the nurse or care 
manager to acknowledge receipt on the member’s copy.

 ii. Initial Adverse Determination of Service 
     Authorization and Plan Appeal

The plan must use the State-required template for the 
IAD notice.15 Under the new rules effective May 1, 2018, 
the member will have 60 calendar days to request a Plan 
Appeal (internal appeal) from the date of the notice. This 
is an increase from 45 days under the old rules before 
May 1, 2018.

The plan is required to send a notice of decision on a 
service authorization request “on the date that the time 
frames expire,” 42 C.F.R. § 438.404(c)(5), or the plan must 
send written notice it is extending the deadline by up to 
14 days.  42 C.F.R. § 438.408(c)(2). If the plan fails to issue 
an IAD notice, or give notice of extension of the deadline, 
this constitutes a “denial and is thus an adverse benefi t 
determination.” Id. The member may request a Plan 
Appeal.
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(www.icannys.org), or all of the above, to request plan ap-
peals and Fair Hearings and, if applicable, represent her 
in such appeals. Form is available at http://www.wnylc.
com/health/download/646/. The practitioner should 
have all clients sign the form before there is a crisis, keep 
the signed copy on fi le, and give a copy to client and 
the family member. The form should be sent to the plan 
return receipt requested, or given to the care manager, 
with the care manager asked to sign the client’s copy to 
acknowledge receipt. Attach a copy of the signed authori-
zation to the appeal request, and check YES to the ques-
tion, “Have you authorized this person with [Plan Name] 
before?” 

The state DOH has issued two FAQs regarding the re-
quirement that a member sign the appeal or give written 
consent for a representative to request an appeal. These 
FAQs do not expressly apply to MLTC plans, since they 
were issued by a separate division within DOH that over-
sees Mainstream Medicaid Managed Care (MMC) and 
not MLTC plans. However, as stated above, the policy 
should be binding on MLTC plans as well. 

In the original FAQ issued by DOH to managed care 
plans, Question V. 8 provides:

FAQ V. 8. If a request is made for an 
appeal and the plan has not received 
written authorization for a representa-
tive, does the plan dismiss the request 
or process it and only responded to the 
enrollee?

Plans must process the request and 
respond to the enrollee. Plans may 
use existing procedures to confi rm a 
representative has been authorized by 
the enrollee, including procedures for 
enrollees who cannot provide written 
authorization due to an impairment. The 
plan should have a process to recognize 
and include an enrollee´s representative 
when an enrollee has authorized the rep-
resentative for services authorization and 
appeal activities prior the decision under 
dispute and such authorization has not 
expired.18

This FAQ is important for several reasons. First, the 
plan must process the appeal request—and presumably 
comply with Aid Continuing—even if it has not received 
the member’s written authorization of the representative. 
Second, for members who, because of disability, cannot 
sign a written appeal request or an authorization of a 
representative, DOH acknowledges the plans’ duty to 
provide reasonable accommodations of such disabilities. 
These must include policies and procedures to recognize 
“previously designated representatives, and establish-

peal, and the plan must make a determi-
nation even if a written Plan Appeal is 
not received.

DOH FAQ No. V. 5, dated Feb. 7, 2018.16 

The federal regulation does not require written con-
fi rmation of an oral appeal request if an expedited appeal 
is requested. An appeal is expedited (fast-tracked) if:

…the [plan] determines (for a request 
from the enrollee) or the provider 
indicates (in making the request on 
the enrollee’s behalf or supporting the 
enrollee’s request) that taking the time 
for a standard resolution could seriously 
jeopardize the Enrollee’s life, physical or 
mental health or ability to attain, main-
tain or regain maximum function.

42 C.F.R. § 438.410(a). The language implies that a 
provider’s request that the appeal be expedited is binding 
on the plan, while the plan must determine whether it 
agrees that a the appeal must be expedited when request-
ed by the member.

 ii. Client must sign the appeal request or give 
                 written authorization for a representative 
                 to fi le request

The new federal regulations require the member to 
fi le the appeal request directly, and only allows a health 
care provider or an authorized representative to request 
an appeal, grievance, or a State Fair Hearing on the 
enrollee’s behalf “with the written consent of the en-
rollee.” § 438.402(c)(1)(i) and (ii).  Additionally, “provid-
ers cannot request continuation of benefi ts as specifi ed 
in § 438.420(b)(5)”—referencing Aid Continuing. Id. A 
legal practitioner, geriatric care manager, or even a fam-
ily member must obtain the client’s signature to show 
her consent for the representative to request the appeal 
or Fair Hearing, which will likely delay fi ling an appeal 
request. The model Appeal Request Form asks for the 
signature of both the enrollee and the “requester.” As a 
result, the client could miss the deadline to request Aid 
Continuing and her home care hours could be reduced. 

However, the DOH model Notice template states, 
“If you told us before that someone may represent you, 
that person may ask for the Plan Appeal.”17 The model 
Appeal Request Form has a checkbox to indicate “yes” or 
“no” to the question, “Have you authorized this person 
with [Plan Name] before?” If the practitioner or a family 
member had been authorized before, attach any written 
authorization or explain when and how the authorization 
was made on an attachment to the request.

NYLAG has created an Authorization form on which 
a client can authorize her attorney, a family member, a 
neighborhood organization, the ICAN Ombudsprogram 
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(d) Enrollee responsibility for services fur-
nished while the appeal or state Fair Hearing 
is pending. If the fi nal resolution of the 
appeal or state Fair Hearing is adverse to 
the enrollee, that is, upholds the [plan’s] 
adverse benefi t determination, the [plan] 
may, consistent with the state’s usual 
policy on recoveries under 431.230(b) 
of this chapter and as specifi ed in the 
[plan’s] contract, recover the cost of ser-
vices furnished to the enrollee while the 
appeal and state Fair Hearing was pend-
ing, to the extent that they were furnished 
solely because of the requirements of this 
section.

42 C.F.R. § 438.420(d). New York’s model contract for 
MLTC plans has language in the Member Handbook advis-
ing the member that “if your Fair Hearing is not decided 
in your favor, you may be responsible for paying for the 
services that were the subject of the Fair Hearing.”20 Both 
the Initial and Final Adverse Determination Notices must 
“describe the circumstances, consistent with State policy, 
under which the enrollee may be required to pay the costs 
of these services.” 42 C.F.R. § 438.404(b)(6). 

The federal regulations arguably allow states to limit 
Aid Continuing to those appellants who specifi cally 
request Aid Continuing when they fi le the appeal. New 
York continues to take a more liberal view and presumes 
that the appellant is requesting Aid Continuing unless 
they indicate otherwise. Hence, the model Appeal Re-
quest Form has a checkbox to indicate, “I do not want my 
services to stay the same while my Plan Appeal is being 
decided.” 

Though clients should be advised about the potential 
liability to repay services provided with Aid Continuing if 
they ultimately lose the Fair Hearing, they should also be 
advised about the high probability that they will win their 
appeal of a reduction, at least for personal care or CDPAP 
services. In a study analyzing all Fair Hearing decisions 
posted on the OTDA online archive involving reduc-
tions of home care hours by MLTC plans in the last seven 
months of 2015, MLTC plans prevailed in only 1.2 percent 
(13 out of 1,027) of the hearings.21 The report explains the 
law and policies governing plan reductions, including the 
plan’s burden of proof that a reduction is justifi ed by a 
change in the medical condition or other circumstances. 
Since that Report was issued, the client’s ability to defeat 
a proposed reduction in hours has been strengthened by 
additional State policy directives.22

If a member loses the plan appeal, DOH policy allows 
plans to begin recovery of the cost of Aid Continuing 
services 10 days after the adverse FAD is issued, if the 
member has not requested a fair hearing  by that date.  If 
the member then requests a hearing within the 120-day 

ing designation of a representative where the enrollee 
cannot provide written authorization due to an impair-
ment.” Id. The model Appeal Request Form incorporates 
this policy by stating, “If this form cannot be signed, the 
plan will follow up with the enrollee to confi rm intent to 
appeal.”

A Supplemental FAQ, also issued by the DOH divi-
sion that oversees “mainstream” Medicaid managed care 
plans, states that Aid Continuing will not be provided if 
the appeal is requested by a health care provider, un-
less the enrollee has authorized the provider as their 
representative. 

FAQ IV. 2. Is written consent from the 
member or an Appointment of Represen-
tative form (AOR) required for standard 
appeals? Should the plan provide Aid 
Continuing upon receipt of a Plan Ap-
peal from a provider?

42 C.F.R. § 438.402(c)(1)(ii) requires the 
enrollee´s written consent for the pro-
vider or authorized representative to fi le 
a Plan Appeal on the enrollee´s behalf. 
Aid Continuing may not be provided 
when a provider fails to demonstrate an 
enrollee has authorized the provider as 
their representative for the Plan Ap-
peal and the Aid Continuing request, 
as the enrollee may be held responsible 
for the cost of services provided dur-
ing the Plan Appeal. Plans should have 
policies and procedures for processing 
expedited requests, ensuring recognition 
of previously designated representa-
tives, and establishing designation of a 
representative where the enrollee cannot 
provide written authorization due to an 
impairment.19

The prohibition on a health care provider request-
ing Aid Continuing, unless specifi cally authorized by 
the plan member, refl ects a suspicion that providers are 
acting in their own interests in receiving payment for 
services and not in the interests of the member.

 iii. Appellant’s potential liability to repay cost 
      of services received as Aid Continuing—
      and appeal request form checkbox to 
      indicate that Aid Continuing is not 
      requested 

It has always been true that a Medicaid recipient may 
be held liable to pay for services received as Aid Con-
tinuing, if the recipient is ultimately found, after a hear-
ing, not eligible for those services. As before, the revised 
federal managed care regulations provide:
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iii. Resolve the appeal as expeditiously as the
  enrollee’s health condition requires and no later 
  than the date the extension expires.

42 C.F.R § 438.408(c)(2). DOH has issued a model 
Notice of Extension for plans to use to fulfi ll the require-
ment above.24

If a member or her representative wishes to dispute 
an extension, from the regulations above, the member 
may fi le a grievance with the plan and/or fi le a complaint 
with the State DOH at 1-866-712-7197 or e-mail mltctac@
health.ny.gov. 

The plan’s failure to comply with the deadlines set 
forth above constitutes grounds for “deemed exhaus-
tion,” allowing the member to request a Fair Hearing. 
42 C.F.R. §§ 438.408(c)(3) and 408(f)(1)(i). The hearing 
request could be requested either 72 hours after a request 
for expedited review was fi led, or 30 days after a stan-
dard appeal was fi led, subject to the 14 day extension if 
warranted. 

 V. Member Rights in Plan Appeal

While practitioners may not have utilized the internal 
Plan Appeal process when it was optional, going instead 
directly to a Fair Hearing, now there is no choice but to 
use it. At best, the client will win the plan appeal and no 
Fair Hearing will be necessary. Even if not favorably de-
cided, the plan appeal provides an opportunity to obtain 
the plan’s case fi le, and to provide additional documenta-
tion in support of the claim to the plan, with no harm to 
the client if there is Aid Continuing. At worst, the plan 
appeal can cause great harm to the client, adding extra 
delay until a Fair Hearing is held and decided, which 
can be harmful when an increase is being requested or 
services are reduced without Aid Continuing.

 i. Plan must provide case fi le to enrollee and 
     representative without request 

In the past, the plan only had to provide the case fi le 
upon request. Under the new regulation, the plan must: 

5) Provide the enrollee and his or her 
representative the enrollee’s case fi le, 
including medical records, other docu-
ments and records, and any new or addi-
tional evidence considered, relied upon, 
or generated by … (or at the direction of 
the [plan] in connection with the appeal 
of the adverse benefi t determination. This 
information must be provided free of 
charge and suffi ciently in advance of the 
resolution timeframe for appeals as speci-
fi ed in §§ 438.408(b) and (c).

 42 C.F.R. § 438.406(b)(5). NYS DOH has issued sev-
eral FAQs to clarify the plan’s duty to provide the case 

statute of limitations, the plan must halt recovery pend-
ing the Fair Hearing decision.23 

D. When Must Plan Decide Standard Appeals and 
     Expedited Appeals—and Member’s Right to 
     Request Fair Hearing if Plan Does Not Meet 
     Deadlines (Deemed Exhaustion)

Where delay is harmful to the client, such as where 
the client is seeking an increase in home care hours or 
a new service, or does not have Aid Continuing on a 
reduction, the practitioner will need to monitor the plan’s 
compliance with the regulatory deadlines for deciding 
the plan appeal, and oppose any extension of the dead-
line that does not comply with the regulations described 
below. Importantly, the plan’s failure to comply with 
the deadlines set forth below constitutes grounds for 
“deemed exhaustion,” allowing the member to request a 
Fair Hearing. 42 C.F.R. §§ 438.408(c)(3) and 408(f)(1)(i). 

The Deadlines. A standard appeal must be decided by 
the plan within 30 calendar days of receipt of the appeal 
request, subject to an extension of up to 14 calendar days 
described below. 42 C.F.R. § 438.408(b). The member or 
her provider or representative has the right to request 
an expedited or “Fast Track” appeal, if “taking the time 
for a standard resolution could seriously jeopardize the 
Enrollee’s life, physical or mental health or ability to at-
tain, maintain or regain maximum function.” 42 C.F.R. 
§ 438.410. An expedited appeal must be decided within 
72 hours after the plan receives the appeal, subject to the 
same 14-day extension as for standard appeals. 42 C.F.R. 
§ 438.408(b). 

Extension of the Deadline. The Plan may extend its time 
to decide a standard or expedited appeal by up to 14 cal-
endar days if the enrollee requests the extension, or if the 
plan “shows (to the satisfaction of the State agency, upon 
request)that there is need for additional information 
and how the delay is in the enrollee’s interest.” 42 C.F.R 
§ 438.408(c). The regulation does not explain by what 
procedure the extension would be approved to the State 
agency’s (DOH) satisfaction, but presumably the enrollee 
would utilize the existing DOH MLTC Complaint Line—
1-866-712-7197 or email mltctac@health.ny.gov. 

If the “… plan extends the timeframes not at the 
request of the enrollee, it must complete all of the 
following:

i. Make reasonable efforts to give the enrollee prompt 
oral notice of the delay.

ii. Within 2 calendar days give the enrollee written 
notice of the reason for the decision to extend the 
timeframe and inform the enrollee of the right to 
fi le a grievance if he or she disagrees with that 
decision.
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 ii. Right to present new evidence in person or 
                 in writing

Plan must consider new evidence submitted in sup-
port of the appeal “…without regard to whether such 
information was submitted or considered in the initial ad-
verse benefi t determination.” 42 C.F.R. § 438.406(b)(2)(iii).

The plan must provide the enrollee a reasonable op-
portunity, in person and in writing, to present evidence 
and testimony and make legal and factual arguments. The 
plan must inform the enrollee of the limited time avail-
able for this suffi ciently in advance of the resolution time 
frame for appeals. 42 C.F.R. § 438.406(b)(4)

TIP: On the Appeal Request Form that plans must 
attach to their IAD notice, there is a checkbox if the ap-
pellant or her representative wants to include additional 
documents with the appeal request, or to give information 
in person. The member or representative could also write 
on the form that they request time to submit additional 
written documentation. 

 iii. Reasonable accommodations to help with 
      appeal

The plan must give enrollees “any reasonable assis-
tance in completing forms and taking other procedural 
steps relating to a grievance or appeal. This includes, but 
is not limited to, auxiliary aids and services upon request, 
such as providing interpreter services and toll-free num-
bers that have TTY/TTD and interpreter capability. 42 
C.F.R. § 438.406(a). 

 iv. Appeal must be decided byindividuals who 
      were not involved in initial decision

The plan appeal must be decided by individuals:

 (i) Who were neither involved in any previous level  
   of review or decision-making nor a subordinate of 
   any such individual.

(ii) Who, if deciding any of the following, are
   individuals who have the appropriate clinical 
   expertise, as determined by the State, in treating 
   the enrollee’s condition or disease.

 (A) An appeal of a denial that is based on lack of 
       medical necessity.

 (B) A grievance regarding denial of expedited
      resolution of an appeal.

  (C) A grievance or appeal that involves clinical 
      issues.

42 C.F.R. §§ 438.406(b)(2)(i) and (ii).

fi le while the plan appeal is pending. See Supplemental 
NYS DOH FAQ, infra, note 19. 

2. Is it the State´s expectation that Health Plans will 
send a case fi le upon every request for a Plan Appeal 
(standard and expedited) requests?

Yes, this requirement was added at 42 
CFR 438.406(b)(5). Case fi les must be 
sent to the enrollee and their authorized 
representative.

3. What are the required timeframes and methods 
the health plan must follow to submit the case fi le to the 
enrollee or his/her designee?

42 CFR 438.406(b)(5) states this informa-
tion must be provided “suffi ciently in 
advance of the resolution timeframes for 
appeals as specifi ed in 438.408(b) and 
(c). Plans may choose to send this with 
the appeal acknowledgement. Unless 
otherwise requested by the enrollee or 
their representative, the case fi le should 
be sent by mail.

4. Please clarify what is to be included in the case fi le 
for Plan Appeals. Would the case fi le include the same 
documentation that is required as part of a typical Fair 
Hearing evidence packet?

The case fi le includes all information 
related to the review of a Service Au-
thorization Request, Initial Adverse 
Determination, and/or Plan Appeal. 
Upon receiving a Plan Appeal, the plan 
must automatically send the enrollee´s 
case fi le which includes medical records, 
other documents/records, and any 
new or additional evidence considered, 
relied upon, or generated in connec-
tion with the Plan Appeal. This includes 
internally–generated documents but 
does not necessarily generally include 
all medical records that may be in the 
plan´s possession. The case fi le is not the 
evidence packet. The evidence packet 
contains information the plan will use to 
support the Final Adverse Determination 
at the Fair Hearing. The evidence packet 
must be sent to the enrollee when the 
plan receives notifi cation of the Fair 
Hearing request from OAH.

If you want the fi le to be provided directly to the 
representative, submit a signed HIPPA release—OCA 
Form No. 960—Authorization for Release of Health In-
formation Pursuant to HIPAA, available at http://www.
nycourts.gov/forms/Hipaa_fi llable.pdf. 
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 VI. Plan’s “Final Adverse Determination” 
      (FAD) After the Plan Appeal and Request 
      for Fair Hearing

DOH has issued a model notice template for a Final 
Adverse Determination (FAD), which is a Plan’s decision 
after the plan appeal that is wholly or partially adverse 
to the member. Practitioners should note that the word 
“Final” on the notice means that this is the decision after 
the Plan’s plan, meaning that the member has met the 
exhaustion requirement and may request a Fair Hearing. 

Where the appeal involves a reduction in home care 
hours or other services, the FAD Notice is both a decision 
explaining the reason for denying the appeal AND a new 
Notice of Reduction, which again must be provided 10 
days before the effective date of the proposed reduction. 
A Fair Hearing must be requested within 10 days of the 
date of the notice, before the effective date of the action, 
in order to secure Aid Continuing. In the state’s model 
FAD notice template,25 note that the “effective date” is 
listed after the statute of limitations for requesting a Fair 
Hearing, which is now 120 calendar days. 42 C.F.R.
§ 438.408(f)(2). This placement may cause members to de-
lay seeking representation or requesting a Fair Hearing. 
Of course, it is crucial to request a Fair Hearing within 
10 days of the notice date, and not wait for the 120-day 
statute of limitations. 

Where the effective date has already lapsed by the 
time the member has consulted an attorney, one strategy 
is to obtain the postmarked envelope in which the notice 
was mailed. If it was not mailed 10 days in advance of 
the effective date, Aid Continuing should be awarded. 
See endnote 11, infra. Another strategy is to look for other 
defects in the notice content. See, e.g., the Medicaid Mat-
ters NY Report on MLTC Reductions, infra, n. 14 for more 
information. 

The next step is to request a Fair Hearing. Hearings 
may be requested by the same modes as in the past, see 
http://otda.ny.gov/hearings/request/. Just like for 
Plan Appeals, the new regulations require the member 
to SIGN the request, or authorize a representative to do 
so. See above recommendation to have all clients sign 
“authorization” to request appeal or hearing in advance 
to have on fi le, and to attach to hearing request.

It is recommended to use the new Fair Hearing 
Request Form that should be part of the FAD Notice from 
the plan, since it has pre-populated information that is 
useful to OTDA. 

If plan does not send the FAD notice by the deadline 
(30 days for standard appeals and 72 hours for expedited 
appeals, both subject to 14 day extension) then the mem-
ber may request the Fair Hearing even though the plan 
has not made a decision on the internal appeal. This is 
called “Deemed Exhaustion.” 42 C.F.R. § 438.402(c)(1)(A). 

 VII. Optional External Appeal

The plan’s FAD notice denying the Plan Appeal will 
explain the right to request an external appeal, if the 
reason for the denial is because the plan determines the 
service is not medically necessary or is experimental or 
investigational.  An external appeal, like Fair Hearings, 
requires exhaustion of the internal plan appeal and may 
only be requested after receipt of the FAD. 

One may request an external appeal even if one also 
requests a Fair Hearing, but the decision from the Fair 
Hearing supersedes the External Appeal decision. New 
York Public Health Law § 4910.

If the issue involves a plan’s proposal to reduce or 
stop a service, the member MUST request a Fair Hearing 
before the effective date of the FAD in order to receive Aid 
Continuing. 

For more information about External Appeals see 
http://www.dfs.ny.gov/insurance/extapp/extappqa.
htm.

VIII. Additional Information and Contacts

For updates on Appeal Changes in MLTC - http://
www.wnylc.com/health/entry/184/.

Fax, phone and email contact info to request appeals 
for all MLTC plans will be posted here when available, 
http://www.wnylc.com/health/entry/179/.

NYS Dept. of Health MLTC/FIDA Complaint Hot-
line 1-866-712-7197 mltctac@health.ny.gov.

NYS DOH Mainstream managed care complaints 
1-800-206-8125.

NYS DOH Managed care webpage on appeals 
https://www.health.ny.gov/health_care/managed_care/
plans/appeals/ 

ICAN—Independent Consumer Advocacy Net-
work—Helps with MLTC and mainstream appeals on 
long term services and supports—TEL 844-614-8800 TTY 
Relay Service: 711 Website: icannys.org  ican@cssny.org.

Jane Perkins, Issue Brief 2: Medicaid Managed Care Final 
Regulations Grievance & Appeals Systems (National Health 
Law Program, May 12, 2016), available at http://www.
healthlaw.org/publications/browse-all-publications/
Brief-2-MMC-Final-Reg#.WoGveSXwa2w.

Endnotes
 1. See New York State Dept. of Health MLTC Policy 15.03: End of 

Exhaustion Requirement for MLTC Partial Plan Enrollees, dated July 
2, 2015, available at https://www.health.ny.gov/health_care/
medicaid/redesign/mrt90/mltc_policies.htm.

  2. The law and regulations applying to “mainstream” managed care 
are at N.Y. Soc. Serv. Law . § 364-j; 18 N.Y.C.R.R. Subpart 360-10. 
All managed care plans, including MLTC plans, are also regulated 
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  16. DOH 2016 FINAL RULE 42 C.F.R. 438 Service Authorization and 
Appeals; Frequently Asked Questions for Mainstream Medicaid 
Managed Care (MMC), Health and Recovery Plans (HARP), and 
HIV Special Needs Plans (HIV SNP), revised Feb. 7, 2018, available 
at https://www.health.ny.gov/health_care/managed_care/plans/
appeals/2018-02-07_2016_fi nal_rule_faqs-jan.htm#v hereafter 
referred to as “DOH 42 C.F.R. 438 FAQ” .

 17. DOH Notice to Suspend, Reduce or Stop Services, available at 
https://www.health.ny.gov/health_care/managed_care/plans/
appeals/2017-11-20_initial_reduce_services.htm, under heading 
“Who May Ask for a Plan Appeal.” 

  18. DOH 42 C.F.R. 438 FAQ, supra, note 15, Question V.8.

  19. DOH 2016 FINAL RULE 42 C.F.R. 438 Service Authorization and 
Appeals; SUPPLEMENTAL FINAL RULE FAQ’s— Frequently 
Asked Questions for Mainstream Medicaid Managed Care (MMC), 
Health and Recovery Plans (HARP), and HIV Special Needs 
Plans (HIV SNP), Question IV.2. revised Feb. 7, 2018, available at 
https://www.health.ny.gov/health_care/managed_care/plans/
appeals/2018-02-07_2016_fi nal_rule_faqs-feb.htm#iv (hereafter 
“Supplemental NYS DOH FAQ”).

  20. See Model Contract for Partial Capitation Plans, supra note 8, 
Appendix K (pp. 145 and 147 of PDF).

  21. See Medicaid Matters NY Report on MLTC Reductions, supra note 
14.

  22. See NYS DOH MLTC Policy 16.06, supra, note 7, and MLTC Policy 
16.07: Guidance on Task–based Assessment Tools for Personal Care 
Services and Consumer Directed Personal Assistance Services, both 
dated Nov. 17, 2016, both available at https://www.health.ny.gov/
health_care/medicaid/redesign/mrt90/mltc_policies.htm.

  23. DOH Webinar Presentation for Plans, April 13, 2018, available 
at  https://health.ny.gov/health_care/managed_care/plans/
appeals/2018-04-13_appeals.htm  (Slides 38-39 of PDF at https://
health.ny.gov/health_care/managed_care/plans/appeals/
docs/2018-04-13_appeals.pdf). NYLAG has opposed this policy, 
contending that plans should not be permitted to collect the cost of 
services provided as Aid Continuing until the  120-day statute of 
limitations for requesting the fair hearing has expired.

  24. Extension notice available at https://www.health.ny.gov/health_
care/managed_care/plans/appeals/docs/2017-11-20_ext_notice.
pdf.

  25. Model FAD Notice of Reduction, available at https://www.health.
ny.gov/health_care/managed_care/plans/appeals/2017-11-20_
fi nal_reduce_services.htm.  

as Managed Care Organizations (MCO) at NYS Public Health 
Law Article 44 and Article 49. Federal Medicaid requirements pre-
empt those under state Public Health Law, if the federal Medicaid 
requirements are more strict. For example, state law allows 
plans to have more than one level of internal appeal. The federal 
regulation allows only one internal appeal for Medicaid plans, 
and this controls. 42 C.F.R. § 408.402(b).  

 3. Notice of Proposed Rule Making, 80 Federal Register 104 at p. 
31098 (June 1, 2015).

  4. NHELP comments fi led in July 2015 are available at <http://
www.healthlaw.org/publications/browse-all-publications/
comments-managed-care>.

  5. Notice of Final Rule, 81 Federal Register 88 at p. 27498 (May 6, 
2016).

   6. National Health Law Program, Medicaid Managed Care Final 
Regulation Series, which includes seven issue briefs, available 
at http://www.healthlaw.org/issues/medicaid/managed-
care, see in particular Issue Brief No. 2 on Grievances and 
Appeals, available at <http://www.healthlaw.org/publications/
browse-all-publications/Brief-2-MMC-Final-Reg> .

 7. See MLTC Policy 16.06, Guidance on Notices Proposing to Reduce 
or Discontinue Personal Care Services or Consumer Directed Personal 
Assistance Services, available at https://www.health.ny.gov/
health_care/medicaid/redesign/mrt90/mltc_policies.htm. 

 8. The Model MLTC contract is posted on the MRT 90 Webpage 
cited above. Click on Health Plans, Providers and Professionals 
at https://www.health.ny.gov/health_care/medicaid/redesign/
mrt90/hlth_plans_prov_prof.htm. Click on Model Contracts and 
select Partial Capitation Contract. Direct link is https://www.
health.ny.gov/health_care/medicaid/redesign/docs/mrt90_
partial_capitation_contract.pdf (Contract 1/1/2015 - 12/31/16 is 
most current available). The Member Handbook is in Appendix K, 
and is not yet revised.

  9. 42 C.F.R. § 438.400(b). 

  10. Model notices posted at https://www.health.ny.gov/health_
care/managed_care/plans/appeals/index.htm. Though this 
webpage is directed to mainstream managed care plans, the same 
model notices are required for MLTC plans.  

 11. 42 C.F.R. § 438.404(c)(1) cross-references the long-standing 
regulations that establish timeliness of notices and other 
Medicaid fair hearing rights outside of managed care, 42 C.F.R. §§ 
431.211—431.214.

 12. See, e.g., Fair Hearing No. 7182969J, dated Feb. 17, 2016, available 
at http://otda.ny.gov/fair%20hearing%20images/2016-2/
Redacted_7182969J.pdf (notice not mailed at least 10 days before 
effective date, citing 42 C.F.R. §§438.404, 431.211; 18 N.Y.C.R.R. §§ 
358-2.23, 360-10.8).  

 13. See template posted at https://www.health.ny.gov/health_care/
managed_care/plans/appeals/docs/2017-11-20_initial_reduce_
services.pdf; see sample of completed reduction notice in 
hypothetical case posted at http://www.wnylc.com/health/
download/644/. 

  14. See V. Bogart, R. Novick, A. Lowenstein, et al., Mis-Managed 
Care: Fair Hearing Decisions on Medicaid Home Care Reductions by 
Managed Long Term Care Plans, July 2016, issued by Medicaid 
Matters NY and New York Chapter of the National Academy of 
Elder Law Attorneys, available at http://medicaidmattersny.org/
cms/wp-content/uploads/2016/08/Managed-Long-Term-Care-
Fair-Hearing-Monitoring-Project-2016-07-14-Final.pdf hereafter 
“Medicaid Matters NY Report on MLTC Reductions” .

 15. Since it does not include the Aid Continuing provisions of a 
reduction notice, DOH devised a separate template, available at 
https://www.health.ny.gov/health_care/managed_care/plans/
appeals/docs/2017-11-20_initial_denial_notice.pdf. 

Valerie Bogart is Director of the Evelyn Frank Legal 
Resources Program (EFLRP) at the New York Legal 
Assistance Group, which moved in 2013 from Selfhelp 
Community Services, Inc. EFLRP advocates for access 
to long-term care for low-income seniors and people 
with disabilities through direct representation, policy 
advocacy, legal education, and its website http://NY-
HealthAccess.org. Earlier, Valerie was an attorney for 
the Legal Aid Society, Brooklyn Offi ce for the Aging; 
Legal Services for the Elderly in Manhattan, and the Le-
gal Aid Society in Minneapolis (Reginald Heber Smith 
Fellow). A graduate of NYU School of Law, she lectures 
extensively for bar and social services organizations, 
has taught adjunct courses at CUNY and Fordham law 
schools, and has received numerous awards. She is Vice-
Chair of the Legislation Committee and former Co-chair 
of the Medicaid Committee of the New York State Bar 
Association Elder Law and Special Needs Section.
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¤ “To prepare, sign and 
amend a trust agreement 
on my behalf, authoriz-
ing a trustee to receive 
my income so as to allow 
for eligibility for Med-
icaid even though my 
income may exceed the 
state’s applicable income 
limit including but not 
limited to a qualifi ed 
income trust.”

¤ “I hereby waive any 
self-dealing prohibition 
that may apply to my attorneys-in-fact so that my 
attorneys-in-fact may enter into transactions with 
themselves.”

¤ “To sign contracts of admission for health care 
facilities even if they contain guarantees of 
payment.”

¤ “To make, execute and deliver assignments of 
any right of support I may have against my 
spouse to any agency of the State if my attorney-
in-fact deems it necessary for me to obtain gov-
ernment benefi ts.”

¤ “To enter into transactions which secure caregiv-
ers, home living arrangements or health care 
services or advocacy services on my behalf, even 
if this transaction is with my attorney-in-fact.”

Adding even these basis additions for your snowbird 
clients can have tremendous benefi ts for your client, dis-
tinguish your practice and demonstrate greater value for 
your fee. For clients who are already likely to receive care 
in Florida, supplementing language is not enough. At that 
point, as we do for our clients who are moving to New 
York, it is time to bring in co-counsel. If you are coming 
to Florida to escape the winter weather, or if you need an 
excuse to do so, add a meeting with a Florida elder law 
attorney for lunch at the beach. Combine your resources 
and knowledge and bring more to both of your clients.

Scott Solkoff is a Florida Bar Board Certifi ed 
Specialist in Elder Law based in Delray Beach, Florida 
(Palm Beach County) with Solkoff Legal, P.A. He has 
served on the Board of Directors of the National Acad-
emy of Elder Law Attorneys, Chair of the Florida Bar 
Elder Law Section, President of the Academy of Florida 
Elder Law Attorneys, and is a Fellow of the American 
College of Trust and Estate Counsel and co-founder of 
Elder Law College. Scott is a non-practicing member of 
the New York State Bar Association and the Elder Law 
and Special Needs Section. He lives in Wellington, FL 
with his wife, Aviva, and their four children.

When you practice elder law in Delray Beach, on 
Florida’s southeast coast, you start to learn New York 
geography real fast. Most of our clients come from New 
York, the kids are in New York and/or the clients still 
live part-time in New York. While there are some lawyers 
who practice law in both states, for most of us in Florida 
or New York, we recognize that there are so many dif-
ferences that we can only provide excellent counsel by 
practicing law for our home state and bringing in counsel 
in the other state as appropriate.

Sometimes when a client comes to their New York 
elder law attorney, there may be the possibility of moving 
to Florida but it is  not certain. Likewise, the Florida elder 
law attorney may plan for the possibility of their client 
moving back up to New York to be near family. There 
are opportunities for multistate planning and ways to 
avoid unintentional damage to a client who moves from 
one state to another. While this article could take up the 
whole issue, here are just a few tips learned from 22 years 
of “losing clients” to my colleagues in New York, clients I 
am glad to lose because they are moving closer to family, 
the number one determinant of higher quality of life.

• Make the Wills self-proving in both Florida and 
New York. Unlike New York, Florida law requires 
the Testator/Testatrix to sign the affi davit along 
with the witnesses. This addition to the New York 
affi davit does not affect its use in New York while 
potentially saving the client additional cost and 
delay if the Will requires administration in Florida.

• Allow the Health Care Proxy to wear a Florida 
hat. In Florida, the term “Proxy” means the default 
agent appointed by statute if the principal fails to 
appoint their own health care agent. In Florida, 
we use the term “Surrogate” instead of “Proxy” to 
mean the person appointed by the principal. Occa-
sionally, New York Health Care Proxy Designations 
therefore create unnecessary confusion with health 
care providers. Despite “full faith and credit” of 
legal documents, we can draft the client out of this 
problem. For your snowbird client, consider add-
ing one sentence to your Health Care Proxy form: 
“This Health Care Proxy designation shall also act 
as a Health Care Surrogate Designation pursuant 
to Florida Statutes, Chapter 765, when the principal 
is in the State of Florida.” Whether theoretically 
necessary or not, in practice this helps.

• Power of Attorney Florida Power-Ups: For de-
cades, Florida Elder Law Attorneys can use plan-
ning strategies to assist clients with Medicaid 
eligibility that are not accepted in New York. Some 
of these strategies need to be (or should be) enu-
merated in the Power of Attorney should the agent 
need to protect the principal’s assets against the cost 
of long-term care. General grants of authority are 
often insuffi cient. Consider the following language:

The Snowbird Client
By Scott M. Solkoff

Scott M. Solkoff
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Bar admission when I met Fern Finkel, and that led to a 
meeting to discuss my career and job search, and now I’ve 
been with her and Julie Stoil Fernandez for two-and-a-half 
years. 

Q What’s your favorite part about your job?

A It’s incredible to learn from the partners every day. 
As for the clients, I enjoy the face-to-face interaction and 
meeting with clients to see how I can help solve their in-
dividual puzzle. There are so many facets in the practice 
of elder law: the planning options, people’s lives, family 
dynamics and geography. There is a social work bend to 
this area of practice. And the guardianship cases are often 
the most interesting of all. 

Q Tell me about an accomplishment that you consider 
to be the most signifi cant in your career thus far.

A It’s hard to pinpoint one particular accomplishment, 
because I believe making a difference every day is an ac-
complishment. One matter which stayed with me was ar-
ranging an out-of-state funeral and transport of a ward for 
a family in emergency circumstances. Another was hold-

Q What do you like about the community you live in ?

A It’s a safe and stable area with good schools. Merrick 
is a quiet, happy town—which some might consider bor-
ing—but I believe it will provide for a good future for my 
family.

Q What do you like about the community you serve?

A I love working with and learning from the elderly 
population in Brooklyn. Every day is a different experi-
ence working with an underserved population, hearing 
the stories they have to tell, and helping and guiding 
them. In Brooklyn especially, we have a very interesting 
mix of clients from different backgrounds.

Q Tell me about your family.

A I am married—it’ll be three years in March! No 
kids—yet—just one rescue dog. My parents, who I live 
very close to, are amazing and supportive, and I have one 
younger brother who lives at home right now and works 
in Manhattan, so we get to spend a lot of time together, 
too.

Q Where have you traveled?

A Domestically, we like to travel to Disney—we have 
been to Disney World in Florida many times and now I 
have a trip planned to California to fi nally visit Disney-
land! As for international travel, I went to Israel on Birth-
right, I studied abroad in Spain for six weeks and I went 
on my honeymoon in London, visited Stonehenge and 
then went on a cruise through Norway (which I highly 
recommend)!

Q Why did you choose to practice in the area of Estate 
Planning and Elder Law?

A I actually never intended to practice in elder law. 
Throughout law school, I took a lot of coursework in 
government contracts and thought I would end up stay-
ing in Washington and working for the Federal Govern-
ment—but when I graduated there was a hiring freeze 
in the agency where I planned to work and I didn’t get 
the job I thought I was going to get. It was the day of my 

New Member Spotlight: Abby Zampardi
Interview by Katy Carpenter 
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ing the hand of the mother of a severely disabled child 
and walking her through the guardianship process—the 
humanity of it all, and the human connection, is what 
gets me every time.

Q Have you had any turning points in your life?

A The day I was admitted and by chance met Fern 
Finkel—otherwise I do not know where I would be, and 
which fi eld of law I would have ended up entering. Now, 
I cannot imagine any other life. 

Q Where do you see yourself in fi ve years?

A Still be working in this area of law. Hopefully I will 
not only know more but will continue to grow in every 
way, as an attorney and as a human being. 

Q What did you want to be when you were 13?

A A lawyer! My mom is a dentist and my dad is a 
computer engineer. They both encouraged me to pursue 
a career in science, but I never wanted to. I always loved 
to read and write, and knew I wanted to have a career 

where I would be able to continue doing that. I did a lot of 
community service in middle school and high school and 
knew I’d want to keep giving back in my professional life. 
I also was defi nitely always one of those kids who actual-
ly really enjoyed school, and knew from a young age that 
I’d like to continue right on to law school after college, 
which I was fortunate enough to be able to do. And even 
now, practicing in the fi eld, there are always opportunities 
to become more educated, which I love.

Q What are your hobbies or special interests?

A I love to read. I actually have a blog where I write 
my book reviews. I also like to cook, bake and play with 
my dog. I’m hoping to be called as a contestant on Jeop-
ardy! I’ve passed the online test twice and had my second 
in person audition in April, so now I’m in the contestant 
pool until October 2018, and I’m just waiting and hoping 
for that call!

Q Is there anything else you want people to know 
about you?

A I love to learn and I’m always looking to help!

One Elk Street, Albany, NY 12207 (518) 487-5650

Make a difference-give today! www.tnybf.org/donation/
Double your gift...
Some companies have a matching gift program that will match 
your donation. See if your fi rm participates!

Have an IMPACT!

Why give to The Foundation

•  We operate lean, fulfi ll our mission, provide good stewardship 
of your gift and contribute to a positive impact on legal service 
access across New York. 

When you give to The Foundation your gift has 
a ripple effect

•  Your donation is added to other gifts making a larger fi nancial 
impact to those we collectively assist. 

As the charitable arm of the New York State Bar Association, 
The Foundation seeks donations for its grant program which assists 
non-profi t organizations across New York in providing 
legal services to those in need.

“I champion the 
work of The NY Bar 
Foundation since 
its current programs 
support my interest 
in indigent legal 
services, youth courts, 
and human traffi cking. 
The Foundation’s assistance is critical 
for these types of programs to help the 
underserved in our communities.  I’m more 
supportive of the work of The Foundation 
than ever before.”  
Foundation Fellow, Patricia L.R. Rodriguez

Law Offi ce of Patricia L.R. Rodriguez,
Schenectady, NY
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passed laws and decided cases. This year, the Federal 
update was as important as ever. Michael Amaruso did 
an excellent job explaining what changes to Federal Laws 
are already affecting our practices, as well as discussing 
the goings-on of other states and what can be expected 
in the future. His call for the advocacy of elder law and 
special needs attorneys at this critical time was an inspi-
ration to all in the room. After the short snack break, the 
program continued with a session titled, “Don’t Do This, 
Do That!” by Jeffrey A. Asher and Judith Nolfo.

The session focused on common simple mistakes 
made by less experienced attorneys and how they can 
be avoided. It dealt with the intersection of Eld er Law 
and Special Needs Law with Trusts and Estates Law, and 
confronted the reality that many clients are planning with 
an eye towards both of these areas of the law. The pro-
gram ended with an Ethics portion presented by Roberta 
Flowers of Stetson University. She spoke about the newly 
revised NAELA Aspirational Standards. She discussed 
the importance of going above and beyond the Code of 
Professional Responsibility. All attorneys, but especially 
attorneys practicing in the fi eld of Elder Law and Special 
Needs, should aspire to an even higher standard.

Many attendees followed up the program by attend-
ing the cocktail reception across the street at the Warwick 
New York Hotel. The reception was graciously sponsored 
by RDM Financial Group and NYSARC Trust Services. 
Members were able to unwind and enjoy cool refresh-
ments and witty conversation with their colleagues after a 
long day of Section meetings and educational lectures. As 
the 2018 Annual Meeting concluded, attendees returned 
home and to their work with important tools to help their 
clients, both present and future.

The 2018 Annual Meeting for the New York State 
Bar Association Elder Law and Special Needs Section 
took place this year on Tuesday, January 23, 2018. Mem-
bers gathered at the New York Hilton Midtown for the 
afternoon to attend the annual business meeting, awards 
presentation, and MCLE program. Marty Hersh, the Sec-
tion Chair, lead the meeting.

The meeting began with the announcement of the 
2018-2019 slate of offi cers for the section, including:

• Chair: Judith Grimaldi

• Chair-Elect: Tara A. Pleat

• Vice Chair: Matthew Nolfo

• Secretary: Deep Mukerji

• Treasurer: Christopher Bray

All offi cers were unanimously elected by the mem-
bers in attendance at the meeting. Following the elec-
tion, the meeting proceeded with the presentation of the 
Section awards. This year, two attorneys were presented 
with the Section’s most prestigious award: Michael J. 
Amoruso, Amoruso & Amoruso, LLP, and Howard S. 
Krooks, Elder Law Associates. Both men were recognized 
for their instrumental work in the passage of the Special 
Needs Trust Fairness Act, signed into law by President 
Obama on December 13, 2016. The SNT Fairness Act 
changes federal law to allow for disabled individuals to 
create their own Special Needs Trust. The Honorable Joel 
K. Asarch Elder Law and Special Needs Section Scholar-
ship was presented next. Awarded through the New York 
Bar Foundation, the scholarship is given annually to a 
law student demonstrating an interest in the elderly, the 
disabled, and their legal rights. This year, the recipient 
was Caroline Bertholf, a third year law student at Syra-
cuse University College of Law.

The MCLE program, co-chaired by Scott Silverberg, 
Esq., and Frances J. Pantaleo, Esq., offered attending 
members 4.0 CLE credits. The fi rst half of the program 
had a pair of “Updates,” a general update involving 
New York State issues led by JulieAnn Calareso, and a 
Federal-focused Update by Michael Amaruso. The New 
York Update is always one of the most anticipated parts 
of the programming, detailing changes to important 
Medicaid-related numbers for 2018, as well as recently 

2018 Elder Law and Special Needs Section Annual 
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The Elder Law and Special Needs
Section held its Annual Meeting

CLE on Tuesday, January 23, 2018

CLE Segments:

• New York State Elder Law Update

• National Update

• Do This, Not That!

• The Revised Aspirational Ethical
Standards in Song and Show

The Elder Law and Special 
                        Needs Section

at the 2018
Annual Meeting
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clients.7 After fur-
ther investigation it 
was discovered that 
Krawitz stole approx-
imately $1.9 million 
from his personal 
injury clients and guardianships.8 Krawitz pled to grand 
larceny in the second degree and scheme to defraud in 
the fi rst degree and was sentenced to between four and 
12 years as a result of his actions.9 Some of Mr. Krawitz’s 
victims were compensated through the Lawyers Fund for 
Client Protection in an amount totaling almost $2 million 
dollars.10

Picking Up the Pieces 
A Part 36 appointee or family nominee who steps in 

to serve as a successor guardian are often faced with an 
insurmountable task of marshaling assets, preparing a 
fi nal account for the fi nal guardian, investigating the ac-
tions of the prior guardian and addressing the inadequa-
cies of the prior guardian. As a successor guardian, there 
are several actions that a new appointee should take. 

A successor guardian should request and review a 
copy of the fi nal account and report of the referee upon 
marshalling the assets. The balance on the referee’s report 
should correspond to the amount of assets marshaled by 
the successor guardian. If the fi nal report has not yet been 
prepared, then it is essential to secure bank statements 
with balances to ascertain the amount of assets in place 
upon the issuance of the successor’s commission. 

Additionally, the successor guardian should ensure 
that the prior guardian’s bond remains in full force and 
effect if the prior guardian has been removed for a breach 
of their fi duciary duty. This is essential in the event that 
the successor guardian needs to be a surcharge proceed-
ing against the surety and the prior guardian. 

Bankruptcy of the Surety 
As a result of actions by attorneys like Mr. Krawitz, as 

a successor guardian it is vital to ensure that if the prior 
guardian was required to fi le and maintain a bond, pursu-
ant to MHL § 81.25, the successor must ensure it remains 
in full force and effect if the fi nal account and discharge of 
the guardian has not yet been approved by the court. 

In May of 2013, orders of liquidation and insolvency 
were entered in the Circuit Court in Cook County for both 
Lumberman’s Mutual Casualty Company and American 

Appointment and Removal of Article 81 Guardian
The duties of a guardian appointed pursuant to 

Article 81 of the Mental Hygiene Law are enumerated in 
Section § 81.21 and § 81.22.1 Upon an initial read of the 
statutory requirements, the enumerated duties seem logi-
cal and straightforward. However, service as a guardian 
can be challenging and often complicated. The appoint-
ment of a court examiner provides for an external re-
viewer to ensure that the guardian is in compliance with 
the requirements of Article 81 and the fi lings of the Initial 
Report MHL § 81.30 and Annual Report MHL § 81.31.2 

When an Article 81 guardian fails to fulfi ll their 
statutory mandate, the statute provides for their removal. 
A court, may upon the motion of a party remove an Ar-
ticle 81 guardian pursuant to MHL § 81.35.3 The removal 
of a guardian may be initiated for misconduct or for just 
cause as determined by the court. In other circumstances, 
the court may refuse to remove the guardian if the guard-
ian has fulfi lled their fi duciary duties. 

Judicial Removal of an Article 81 Guardian 
In re Pryce, the court refused to remove the co-guard-

ian who had reported their counterpart to the court for 
the waste of the IP’s assets. The court refused to grant 
the request because there was no cause for the removal 
of the guardian.4 In recent years, there have been cases 
that called for the removal of an Article 81 Guardian for a 
violation of their fi duciary duties. 

However, in circumstances where a guardian refuses 
to comply with the directive of a court order, a court 
may hold a guardian in civil and criminal contempt. In re 
Patricia H, the guardian refused to comply with a series 
of court orders requiring the fi ling of a fi nal account and 
turnover of funds. The guardian was directed to pay 
counsel fees and to appear in court for sentencing for 
criminal contempt of the court orders.5 The failure of a 
court-appointed guardian will result in their removal if 
they fail to comply.

In other circumstances, criminal charges and removal 
from the practice of law can impact a guardian. In re Ste-
phen Krawitz, the Appellate Division, First Department, 
granted the request of the First Department Disciplin-
ary Committee to accept the affi davit of resignation of 
Stephen Krawitz.6

In December of 2014 the New York Post reported that 
Stephen Krawitz had stolen more than $600,000 from his 

Stepping in as Successor Guardian: 
Preserving and Protecting Assets of 
the Incapacitated Person
By Christine A. Mooney
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which the IP’s assets were 
invested.15 The other impor-
tant entity to be aware of in the 
event a claim may be necessary 
in the event of the bankruptcy 
of the investment fi rm is the 
Securities Industry Protec-
tion Corporation (SIPC). The 
SIPC handles the liquidation 
and bankruptcy of investment 
fi rms and assists consumers in 
the return of lost stocks, assets 
and other securities.16

If a guardianship or an IP 
has been the victim of fraud 
or theft by a broker or licensed fi rm, a guardian can fi le a 
claim with the Financial Industry Regulatory Authority 
(FINRA). FINRA will commence an investigation into the 
allegations. An aggrieved party can also fi le a request for 
mediation or arbitration through FINRA’s Dispute Reso-
lution program.17

Conclusion 
The phone call asking if you will accept an appoint-

ment as the successor guardian should be taken very 
seriously. If a prior guardian is being removed, more often 
than not it is for cause or misconduct. As a guardian your 
fi duciary duty is of the utmost importance and the protec-
tion of the independence and rights of the IP. These are 
tales from the trenches which I share as a way to help our 
Section continue to support one another in a most admi-
rable service to those who require our assistance. 

Manufacturer’s Mutual Insurance Company.11 Lumber-
man’s Mutual Casualty Company served as a surety on 
a multitude of surety bonds in Article 81 guardianships 
in New York. Guardians impacted by this bankruptcy 
were notifi ed by the respective surety. In most cases, the 
respective guardians secured new bonds through the 
surety agents. However, if a guardian did not obtain 
and fi le a new bond with the court, the assets of the IP 
remained exposed without protection of the surety bond. 

A deadline for fi ling claims against Lumberman’s 
was set at November 10, 2014 and November 10, 2015 
by Order of the Court dated October 18, 2013 in New 
York County.12 The order designated the New York State 
Liquidation Bureau (NYLB) as the ancillary receiver. A 
successor guardian whose ward was impacted by wrong-
doing on the part of the prior guardian had the ability 
to fi le a claim with the NYLB. The NYLB is tasked with 
carrying out the duties of Superintendent of Financial 
Services for the state of New York. 

The NYLB, “statutorily defi ned duties to protect 
the interests of the policyholders and creditors of insur-
ance companies that have been declared impaired or 
insolvent.”13 If the surety in a guardianship matter has be-
come insolvent or fi led for bankruptcy, a successor guard-
ian, may look to the NYLB to fi le a claim for the resolution 
of any wrongdoing on the part of the prior guardian.

Assumption of Assets: Hunting for Lost Treasure 
A mistake frequently made by a successor guardian 

is that their predecessor marshaled all available assets 
belonging to the IP. It is of utmost importance that a new 
guardian review the Court Evaluator’s report to see if 
there are any missing assets. This should be the fi rst step 
taken by a successor guardian. In addition, in situations 
where the cognitive impairment of the IP is such that 
there is little or no information about prior work his-
tory or earnings, a guardian can utilize the resources of 
unclaimed money from the USA.gov website, https://
www.usa.gov/unclaimed-money.14 

This site provides for the ability to search through 
tax refunds, veteran’s benefi ts, unpaid wages and the 
potential for an uncollected pension through the Pension 
Benefi t Guaranty Corporation. This site is of particular 
importance because it can alert a guardian to any other 
sources of income or assets that may belong to the IP.

Investor Protection for Assets
of the Incapacitated Person 

Successor guardians may fi nd themselves faced with 
the IP being the victim of fi nancial abuse as a result of 
investments. There are several options available to pursue 
on behalf of the IP. A guardian can contact the Securities 
and Exchange Commission (SEC) to ascertain if there 
is an active class action against the investment fi rm in 
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services to quality outcomes. This provision was includ-
ed in the fi nal budget bill.

Section 2. Makes the following changes to the As-
sisted Living Program:

1. Provides for existing ALPs to add nine beds each 
this year and 9 beds in 2020;

2. Provides that the DOH can certify 500 new beds in 
counties with no ALPs;

3. Provides that DOH can certify 500 new beds in 
counties where ALPs are at 85 percent capacity; and

4. Proposes a new program where up to 200 vouch-
ers can be given to people with Alzheimer’s and 
dementia who are not on Medical Assistance to 
pay up to 75 per cent of the average pay rate in the 
region. A modifi ed version of this provision was 
included in the fi nal budget bill.

Section 3. Raises bar to qualify for MLTC. Proposes 
an amendment to Public Health Law § 4403-f to limit or 
reduce enrollment in Managed Long Term Care (MLTC) 
plans for individuals demonstrating a long-term need for 
home and community based services, specifi cally those 
who score a nine or above on the Universal Assessment 
System for New York and require at least 120 consecu-
tive days of community-based from the date of enroll-
ment and from the dates when continuing enrollment is 
reauthorized. 

Enrollees in a managed long term care plan on Oc-
tober 1, 2018, may continue to be eligible for such plans, 
irrespective of whether the enrollee meets these level 
of care requirements, provided that once such enrollees 
are disenrolled from their managed long term care plan, 
any applicable level of care requirements would apply to 
future eligibility determinations. 

Initial analysis. The Uniform Assessment System is 
used to assess the level of medical need. The Department 
of Health, in its 2016 Managed Long Term Care Report, 
summarized the scoring system as follows:

The NYSDOH developed a functional 
assessment scoring system, the Nursing 

The 2018 New York State legislative session began on 
January 3, 2018 and ended two weeks ago. This is a sta-
tus report on what the Committee saw during the session 
and what issues remain unsettled.

1. Governor’s Proposed Fiscal Year 2019 New 
York State Executive Budget

Governor Cuomo released the Executive’s proposed 
2018-2019 Executive Budget (“Budget Bill”). While it is 
being reviewed in more detail by the ELSN Section Legis-
lation Committee and other committees, below are some 
issues with the proposed Budget Bill which we identifi ed 
and presented to the Executive Committee at the Annual 
Meeting on January 23, 2108.

Health and Mental Hygiene Budget Bill.

Part A: Hospital-related Medicaid Redesign Team 
recommendations

Section 1. Proposes statutory changes necessary to 
implement hospital-related Medicaid Redesign Team 
recommendations. Proposes an amendment to Public 
Health Law by adding a new § 2827 to establish a tempo-
rary workgroup to make recommendations on streamlin-
ing the Medicaid capital rate methodology for hospitals 
and nursing homes that achieves a 1 percent reduction to 
Medicaid capital expenditures. This provision was not 
included in the fi nal budget bill.

Section 5. Would amend subdivision 2-a of § 2807 
of the Public Health Law to increase the cap on Physical 
Therapy (PT) visits from 20 visits per year to 40 visits per 
year, associated with the investment cited in Section 3 
of this portion of the Budget Bill (pertaining to hospital 
quality pools). Would retain 20-visit cap on speech and 
occupational therapy (ST and OT). This provision was 
not included in the fi nal budget bill.

Part B: Long-term care-related Medicaid Redesign 
Team recommendations

Section 1. Proposes an amendment to Public Health 
Law § 2808 to impose an annual 2 percent poor perfor-
mance penalty on nursing homes with a one-star health 
facility quality rating, as reported by an independent 
assessor, to link payments for Medicaid nursing home 

NYSBA Elder Law and Special Needs Section Legislation 
Committee 2018 Update
By Co-Chairs Deepankar Mukerji and Jeffrey Asher
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designated by the department (or 45 days for enrollees 
who were assigned to a provider by the Commissioner 
of Health). However, after such 30-or 45-day period, 
whichever is applicable, an enrollee may be prohibited 
from changing plans more frequently than once every 
12 months, as permitted by federal law, except for good 
cause as determined by the Commissioner.

Initial Analysis: This potentially harms members 
who are unhappy with their current plan and limits their 
choices. A member’s ability to “vote with their feet” and 
choose a different plan than one they are unhappy with 
is crucial. There are many members who choose or are 
assigned to a plan which may not have their doctors, 
their adult day care center or employ a long-time aide. 
Moreover, the MLTC contracts only require plans to as-
sess a member’s needs by the 30th day of enrollment. The 
member may not even have received an initial plan of 
care from the plan by the 30th or 45th day of enrollment, 
so they do not even have critical information needed to 
decide whether to stay or switch. This proposal also will 
act as a disincentive for the MLTC plan to provide a high 
quality of care since the plan will know that an unhappy 
consumer will not be able to switch plans for a period of 
one year. This provision was included in the fi nal bud-
get bill but increased the timeframe for one change to 90 
days from notifi cation of enrollment.

Section 5. Nursing Home Care “Carved Out” of the 
MLTC Package After MLTC Member Resides in a Nurs-
ing Home for Seven Months. Proposes an amendment 
to Public Health Law § 4403-f to eliminate duplication 
of care management services provided to MLTC mem-
bers residing in nursing homes for a consecutive period 
of 6 months or more by providing their care through 
fee-for-service.

Initial Analysis: It is true that having MLTC plans 
“manage” nursing home care seems to duplicate the care 
management services. However, removing nursing home 
care from the MLTC’s responsibility will create an incen-
tive for plans to push high-need members into nursing 
homes rather than having the plan pay for 12- or 24-hour 
care, which the plan will still be responsible for. Consid-
eration should be given to new rate structures such as a 
“high needs community-based rate cell,” which would 
incentivize plans to provide adequate care to their high-
need members. The fi nal budget language was less 
favorable and states that the transition from MLTC to 
fee-for-service will occur when a person is permanently 
placed in a nursing home for a consecutive period of 
three months or more.

Section 6. Elimination of Spousal Refusal. Proposes 
a repeal of Social Services Law § 366(3)(a) and the enact-
ment of a new Social Services Law § 366(3)(a) to eliminate 
spousal refusal in favor of (a) an assignment of support 
rule and (b) a requirement that the community spouse be 
residing in the applicant’s household. Under this propos-

Facility Level of Care (NFLOC) score, 
based on the UAS-NY assessment instru-
ment. The NFLOC score is comprised 
of 11 components that are derived from 
22 items from the UAS-NY instrument. 
The items include the areas of inconti-
nence, cognitive performance, Activities 
of Daily Living (ADLs), and behavior. 
Points are allocated to the different levels 
of functioning with the number of points 
increasing as the functional defi cits in-
crease. The maximum number of points 
is 48. A Level of Care Score of fi ve or 
more indicates need of services usually 
provided in a nursing home. 

The current statewide average UAS-NY 
NFLOC score is 18.9. Some measures 
in this report are based on the NFLOC 
score and its components allowing for a 
comparison of case mix among the plans. 
(at page 8).

As stated in the report, the current standard for nurs-
ing home level of care is a score of fi ve or more. Gener-
ally, this is what is also currently required to enroll in a 
Managed Long Term Care program (a UAS score of fi ve 
is considered the minimum for a NHLOC1). Under the 
Executive’s proposal, now excluded from enrollment 
would be those higher functioning individuals whose 
scores are in the fi ve to eight range.

Last year, the ELSN Section opposed a similar bud-
get proposal to require a Nursing Home Level of Care 
(NHLOC) for admission to an MLTC plan. This was not 
enacted in the fi nal budget. A score of nine, as now pro-
posed, will raise the bar and exclude more individuals. 
If the local districts are expected to resume administra-
tion of personal care for this population, they will need 
more resources and staff to conduct the assessments and 
to contract with suffi cient home care agencies. Also, only 
people in MLTC plans qualify for spousal impoverish-
ment protections, so this will negatively affect married 
individuals. Additionally, the fi nancial viability of the 
MLTC plans may be negatively impacted if people at the 
lower end of the bell curve are “carved out,” leaving the 
plans solely with higher need people with higher costs. 
The language of the fi nal budget bill states that re-
quired community based long-term care services must 
be for a continuous period of 120 days or more.

Section 4. Bans Members from Changing MLTC 
Plans More Than Once a Year. Proposes an amendment 
to Public Health Law § 4403-f to provide that if another 
MLTC plan is available, enrollees required to enroll in 
an MLTC plan may change plans without cause within 
30 days of notifi cation of enrollment or the effective date 
of enrollment into a plan, whichever is later, by mak-
ing a request of the local social services district or entity 
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vices. Since the proposed change in the law would require 
that a spouse be absent before he or she could utilize a 
spousal refusal, it will cause long-standing marriages to 
end in divorce or separation; it will cause greater institu-
tionalization in nursing homes of the ill spouse because 
the couple cannot afford to cover their living expenses on 
$1,233 per month; and it will cause the impoverishment 
of the well spouse, leaving him or her without suffi cient 
income and assets to meet living expenses and will even-
tually force the well spouse to become a public charge. 
Spousal refusal remains intact in New York State as this 
provision was not included in the fi nal budget bill.

Section 7. Reduces CSRA to Federal Minimum. 
Proposes an amendment to Social Services Law § 366-c to 
reduce a spouse’s minimum level of resources allowed to 
be retained by him or her in order for his or her spouse 
to qualify for Medicaid long-term care to $24,180, the 
Federal minimum.

Initial Analysis: The Section opposed this same 
change last year, pointing out that the reduction of the 
CSRA disproportionately affects couples with modest 
assets. A couple with $90,000 may keep those entire sav-
ings under current law, but may keep only $39,000 under 
the Executive proposal. Because federal law still allows 
a spouse to keep half of the couple’s combined resources 
up to $123,600, those with the least money are unfairly 
disadvantaged by this change. New York, with its areas 
where the cost of living is high, should be adopting a 
higher resource standard, as traditionally has been the 
case, rather than a lower one. While the State, under 
federal law, could set the minimum CSRA anywhere 
between $24,180 and $23,600, the Executive now proposes 
to turn back the clock more than 20 years by lowering the 
minimum CSRA from $74,820 to $24,180.

New York obviously has one of the highest costs 
of living in the nation, which is why the legislature has 
wisely, historically, opted for a resource allowance above 
the minimum required by federal law. Reducing the 
resource allowance will cause impoverishment of spouses 
on fi xed incomes. Moreover, the community spouse is 
not a Medicaid recipient and often needs to keep assets in 
order to pay his or her own medical expenses, and to pre-
vent the need for Medicaid. This proposal would put the 
community spouse in an even worse fi nancial position. 
This provision was not included in the fi nal budget bill.

Section 8. Proposes an amendment to Social Ser-
vices Law § 367-a to adjust the freestanding clinic rate 
for Medicare Part B benefi ciaries participating in the 
traumatic brain injury waiver program to be at or above 
the approved medical assistance payment level less the 
amount payable under Medicare Part B. This provision 
was included in the fi nal budget bill.

Section 9. Seeks to authorize the Department of 
Health (DOH) to conduct a study of home and commu-

al, an applicant’s eligibility would be determined nor-
mally, such applicant’s income and resources to include 
amounts deemed available to the applicant from legally 
responsible relatives, unless (a) there is a community 
spouse who qualifi es under Social Services Law § 366-c, 
(b) the community spouse executes a spousal refusal as to 
his or her income and/or resources, and (c) the applicant 
executes an assignment of support from the community 
spouse in favor of the department, unless (a) the appli-
cant is unable to execute such assignment due to physical 
or mental impairment or to deny assistance would create 
an undue hardship, as defi ned by the Commissioner, 
or (b) the legally responsible relative is absent from the 
applicant’s household and fails or refuses to make his or 
her income and/or resources available to meet the cost 
of necessary medical care, services, and supplies. In such 
cases, the furnishing of such assistance shall create an 
implied contract with such relative, and the cost thereof 
may be recovered from such relative under the law.

Initial Analysis: The ELSN Section has long op-
posed changes to the longstanding spousal refusal law. 
Although dressed in more complex language, this budget 
proposal is the same proposal made in previous years to 
eliminate “spousal refusal” for community-based Medic-
aid unless the legally responsible relative is absent from 
the household. In past years, the Executive proposed to 
repeal spousal refusal altogether, unless the spouse was 
“absent” and lived separately. This year, the spousal re-
fusal provision splits spousal refusal into two parts:

1. Spousal refusal continues to apply to a “com-
munity spouse” as defi ned in Social Services Law 
366-c, which is limited to a nursing home spouse or 
a spouse under a waiver or MLTC.

2. In any other situation, spousal refusal would not 
be available unless the legally responsible relative 
was absent and lived separately. 

This would allow spousal refusal for MLTC as long as 
there is the expanded defi nition of “community spouse” 
which sunsets under the Affordable Care Act, though in 
Part T of the Budget Bill, Section 2 would amend Chapter 
58 of the laws of 2007 extending authorization for spousal 
budgeting in long-term care waiver programs, including 
Managed Long Term Care, through April 1, 2023. 

Spousal refusal would no longer apply without 
MLTC—for intact low income couples who need the 
Medicare Savings Program subsidy or people on SSD 
who need Medicaid during the two-year Medicare wait-
ing period, or to married individuals seeking immediate 
need personal care services. Also it does not apply to par-
ents of minor-age children who have severe disabilities or 
chronic conditions. 

The elimination of spousal refusal will make it diffi -
cult or impossible for couples to continue to live together 
in the community where one spouse needs medical ser-
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MLTC plans and PACE plans. This benefi t would be 
delivered on a fee-for-service basis through the state’s 
Transportation Manager consistent with Mainstream 
Managed Care.

Section 2. Appears to propose an amendment to 
Social Services Law § 367-s to cap the supplemental pay-
ment to emergency medical transportation providers at 
$6,000,000 and to stop at March 31, 2018. However, the 
Executive’s Memorandum in Support states that Section 2 
proposes a repeal of Social Services Law § 367-s to elimi-
nate the supplemental payment to emergency medical 
transportation providers.

Section 3. Proposes a repeal of Social Services Law 
§ 365-h, subdivision 5, to eliminate the supplemental 
payment to rural transportation networks. None of these 
provisions were included in the fi nal budget bill.

Part F: Reprogram Excess Medicaid Managed Care 
Reserves

Would allow the Commissioner of Health to make 
Medicaid rate adjustments in the case of Medicaid man-
aged care plans with reserves in excess of the minimum 
contingent reserve requirement. The Commissioner shall 
be authorized to apply any relevant criteria as deter-
mined necessary in his or her discretion, in order to 
achieve a reduction in Medicaid reimbursement to the 
plan equal to the amount of the excess, or such lesser 
amount as determined by the Commissioner of Health. 
This provision was not included in the fi nal budget bill.

Part I: Medicaid integrity

Amendments are proposed to Social Services Law 
§ 364-j and to the Public Health Law to provide better 
management of excess funds paid to managed care orga-
nization (“MCO”) and from an MCO to subcontractors 
or providers, as well as better fraud/abuse prevention 
and fraud/abuse prosecution. This provision was not 
included in the fi nal budget bill.

Part L: Child Health Plus related recommendations

The Budget Bill would allow the Executive the au-
thority to make changes to the Child Health Plus program 
in the event that Congress does not reauthorize Federal 
funding and to achieve effi ciencies within the program. 
This provision was not included in the fi nal budget bill.

Part O: Reform the Early Intervention program

This portion of the Budget Bill proposes certain 
reforms to the Early Intervention (EI) program. According 
to the Executive’s Memorandum in Support, “EI pro-
vides a comprehensive array of therapeutic and support 
services to children under age three with confi rmed dis-
abilities (e.g., autism, cerebral palsy, Down Syndrome) or 
developmental delays in physical, cognitive, communica-
tion, socialemotional, or adaptive development. Services 
are provided at no cost to families participating in the 

nity-based services in rural areas of the State, including, 
but not limited to, transportation costs, costs of direct 
care personnel including home health aides, personal 
care attendants and other direct service personnel, op-
portunities for telehealth services, and technological ad-
vances to improve effi ciencies. Depending on the results 
of the analysis, DOH could provide a targeted Medicaid 
rate enhancement of up to $3,000,000 (minus the cost of 
conducting the study) for fee-for-service personal care 
rates and rates under Medicaid waiver programs, such 
as the nursing home transition and diversion waiver and 
the traumatic brain injury program waiver. This provi-
sion was included in the fi nal budget bill.

Part C: Medicaid Managed Care-related 
recommendations

Section 1. Proposes an amendment to Social Services 
Law § 365-l(2) to add Medicaid managed care enroll-
ees to those eligible to receive incentive payments for 
participating in wellness activities and for avoiding un-
necessary hospitalizations and unnecessary utilization of 
hospital emergency department services. This provision 
was not included in the fi nal budget bill.

Section 2. Proposes an amendment to Social Services 
Law § 365-l by adding a new subdivision 2-d to establish 
enrollment targets for special needs managed care plans 
and compels plans to work collaboratively with health 
home providers to achieve these targets. Penalties may 
be assessed to plans that fail to meet established partici-
pation targets, except for failure of a health home to work 
collaboratively. This provision was included in the fi nal 
budget bill.

Section 7. Proposes an amendment to Social Services 
Law § 413 subdivision 1, paragraph a, to require employ-
ees of health homes, subcontractors of health homes, or 
any entity that provides home and community-based ser-
vices to enrollees who are diagnosed with developmental 
disability or are under 21 years of age to report child 
abuse or maltreatment. This provision was included in 
the fi nal budget bill.

Part D: Pharmaceutical-related Medicaid Redesign 
Team recommendations

Sections 2 and 3. Proposes an amendment to Social 
Services Law § 365-a and § 367-a to align coverage for 
non-prescription drugs and over-the-counter products 
with other states and the Federal Medicare Part D pro-
gram, and to increase the required copayment amount 
for such products from $0.50 to $1.00. This provision 
was not included in the fi nal budget bill.

Part E: Transportation-related Medicaid Redesign 
Team recommendations

Section 1. Proposes an amendment to Social Services 
Law § 365-h, subdivision 4, to carve out the transporta-
tion services provided to or arranged for enrollees of 
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requirements in New York State Law and to deal with 
certain defi nitions, the treatment of claims, and fi nes for 
entities regulated under the Insurance Law that are found 
to have improperly paid a claim or made a false state-
ment to DFS. 

Section 17. Section 17 would establish that providers 
will receive a 2 percent increase in rates of reimbursement 
for EI services, provided that for payments made for EI 
services to persons eligible for medical assistance, the 
2% increase shall be subject to the availability of federal 
fi nancial participation. None of Part O was included in 
the fi nal budget bill.

Part T: Extend various provisions of the Public 
Health and Social Services Laws

Section 2. Proposes an extension for spousal budget-
ing in long-term care waiver programs, including Man-
aged Long Term Care, through April 1, 2023, provided 
that the amendments made to Social Services Law § 366-
c(f) shall apply with respect to determining initial and 
continuing eligibility for medical assistance, including the 
continued eligibility of recipients originally determined 
eligible prior to the effective date of the Budget Bill, and 
provided further that such amendments shall not apply 
to any person or group of persons if it is subsequently 
determined by the Centers for Medicare and Medicaid 
services or by a court of competent jurisdiction that 
medical assistance with federal fi nancial participation is 
available for the costs of services provided to such person 
or persons under the provisions of Social Services Law § 
366-c(4) in effect immediately prior to the effective date of 
the Budget Bill. This provision was included in the fi nal 
budget bill.

Section 4. According to the Executive’s Memorandum 
in Support, Section 4 proposes an amendment to Chapter 
906 of the laws of 1984, “extending the authority of the 
State to continue the Care at Home (CAH) I and II waiv-
ers which provide community-based services to physi-
cally disabled children who require hospital or skilled 
nursing home level of care, allowing the child to reside at 
home instead of in an institution, through April 1, 2023.” 
This provision was included in the fi nal budget bill.

Part X: Extend authority for Offi ce of Mental Health 
(OMH) and Offi ce for People with Developmental 
Disabilities (OPWDD) facility directors to act as rep-
resentative payees consistent with federal law and 
regulations

Would extend for three years the authority for OMH 
and OPWDD facility directors to act as representative 
payees to use funds for the cost of a resident’s care and 
treatment, consistent with federal law and regulations. 
This provision was included in the fi nal budget bill.

program. The program is fi nanced by a combination 
of State, local government, Medicaid, and commercial 
insurance dollars.”

The proposed changes are intended to decrease the 
time from referral to the provision of services and reduce 
unnecessary testing. The Executive anticipates doing this 
by “streamlining the evaluation process and tailoring the 
process to the child.”

There are comprehensive changes to the EI program 
that will require an in-depth analysis. 

Sections 1 and 2. Sections 1 and 2 propose an amend-
ment to Public Health Law § 2541 to revise the defi ni-
tions of “evaluation” and “evaluator” and to defi ne the 
terms, “partial evaluation,” “multidisciplinary” and 
“screening.”

Section 3. Proposes certain amendments to Public 
Health Law § 2542(3) regarding the method by which the 
primary referral sources, with parental consent, makes a 
referral to the EI program and, where applicable, speci-
fi es the child’s diagnosed condition that establishes 
the child’s eligibility for the EI program. Section 3 also 
requires that the primary referral source inform the par-
ent of a child with a diagnosed condition that has a high 
probability of resulting in developmental delay, that (i) 
eligibility for the program may be established by medi-
cal or other records and (ii) of the importance of provid-
ing consent for the primary referral source to transmit 
records or reports necessary to support the diagnosis, or, 
for parents or guardians of children who do not have a 
diagnosed condition, records or reports that would assist 
in determining eligibility for the program.

Section 4. Proposes an amendment to Public Health 
Law § 2544 to change the method by which the evalua-
tor determines a child’s suspected disability, as well as 
assesses the services appropriate to meet such child’s 
needs, including, but not limited to, a voluntary family-
directed assessment and an assessment of any trans-
portation needs. The proposed amendment in Section 
also requires that, following a request by a parent, a full 
evaluation be conducted for a child who has a diagnosed 
physical or mental condition who was found ineligible 
following a records review.

Section 5. Proposes amendments to Insurance Law § 
3235-a dealing with insurance payments for EI services.

Section 6. Section 6 would require providers to ap-
peal insurer payment denials prior to submitting such 
claims to the county for payment.

Sections 7 through 16. Sections 7 through 16 propose 
amendments to Articles 49 of the Public Health Law and 
Insurance Law to clarify that EI providers and services 
are subject to the utilization review and external appeal 
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3. Legislation Relating to the Role of
Banking Institutions in Protecting 
Vulnerable Elderly Persons from Financial 
Exploitation

In the 2017 legislative session, Senator David Valesky 
introduced a bill (S6736) which authorizes banking 
institutions to temporarily refuse or delay disbursement 
from the account of a vulnerable elderly person if certain 
criteria are met. This bill was initially introduced as part 
of the Governor’s Fiscal Year 2018 Budget Bill (S2008/
A3008, Part AA).

Senator Valesky’s bill (S6736) remains proposed in 
the 2018 legislative session. It was committed to the Rules 
Committee on June 20, 2018, but did not pass the Senate. 
A corresponding bill in the Assembly (A6099A) was re-
ferred to the Assembly’s Aging Committee on 1/3/2018, 
and did not move out of Committee.

While the Executive Committee acknowledged that 
the protection of vulnerable individuals from fi nancial 
abuse is a concern worthy of State legislation, we opposed 
the original legislation proposed in the Governor’s Fiscal 
Year 2018 Budget Bill, in part because there was insuffi -
cient due process protection for the account holder. 

Based on issues the ELSN Section Executive Com-
mittee had with the proposed legislation, for the 2017 
legislative session the ELSN Section Executive Committee 
voted to support another proposed legislation—A6395 
(sponsored by Assembly member Donna Lupardo)—
which directed the New York State Department of Finan-
cial Services, in consultation with the State Offi ce for the 
Aging, New York State Attorney General, representa-
tives of the fi nancial services industry, law enforcement, 
senior groups, disability groups, and district attorneys, 
to develop guidelines for the reporting of fi nancial abuse. 
A6395 passed the Assembly in the 2017 legislative session 
but was rejected by the Senate. A6395 was returned to the 
Assembly for reintroduction.

S6376 and A6099A were reviewed by the ELSN 
Section Elder Abuse Committee, which memorandum 
is being presented by that committee. The same issues 
of concern during the 2017 legislative session remain of 
concern now. 

The Legislation Committee will continue to work 
with the Elder Abuse Committee and will keep the Sec-
tion up to date as matters progress.

4. Proposal to Amend Surrogate’s Court 
Procedure Act (SCPA) Article 17-A and 
SCPA 1750-b

Members of the ELSN Section (along with mem-
bers of other NYSBA Sections) participated with an ad 
hoc committee of the NYSBA created by the Committee 
on Disability Rights of the NYSBA and the Health Law 
Section Committee on Ethical Issues in Health Care to ad-

From the Public Protection and General
Government budget bill

Part Z: Provide/increase state reimbursement of 
the Standard Medicare Part B (Medical) premium paid 
to eligible NYSHIP retirees and their dependents to a 
level of $134 monthly

This portion of the Budget Bill proposes an amend-
ment to Civil Service Law § 167-a to provide that, effec-
tive April 1, 2018, the reimbursement to eligible retirees 
and their dependents for the Medicare Part B standard 
premium shall not exceed the “standard Medicare pre-
mium charge for such supplementary medical insurance 
benefi ts for such active or retired employee and his or her 
dependents”, which is capped at $134 per month. This 
provision was not included in the fi nal budget bill.

Part AA: Cease reimbursement of the Medicare 
Income Related Monthly Adjustment Amounts to high 
income State retirees

This portion of the Budget Bill would eliminate 
automatic reimbursement of the Income Related Monthly 
Adjustment Amounts (“IRMAA”) to high income state 
retirees beginning on January 1, 2019 for premiums 
incurred on or after January 1, 2018. This provision was 
not included in the fi nal budget bill.

2. Legislation to amend the New York State 
Power of Attorney Law and Form

In the 2017 legislative session, two bills had been 
proposed to amend the New York State Power of Attor-
ney law and form. The same bills are being debated in 
the 2018 legislative session: S06501A, sponsored by Sena-
tor Kemp Hannon, and A09033, sponsored by Assembly 
Member Helene Weinstein and co-sponsored by Assem-
bly Members Donna Lupardo, Kenneth Zebrowski, and 
John McDonald. The two bills are mirrors of each other.

The Assembly’s version of the bill passed the As-
sembly during the 2017 legislative session. On the other 
hand, the Senate’s version of the bill never made it out 
of the Senate Rules Committee. The Senate’s bill was re-
ferred to its Judiciary Committee on January 3, 2018. The 
Assembly’s bill was referred to its Judiciary Committee 
on January 12, 2018.

The Legislation Committee saw the same debate sur-
rounding the same issues that were debated during the 
last legislative session. These are:

a. “Substantial conformity” to the form in the statute 
versus “strict adherence” to that form.

b. Monetary damages against a third party which 
unreasonably refuses to honor a valid power of 
attorney.

 Unfortunately, the bill was not brought to a vote 
this session and will likely need to be reintro-
duced in the next legislative session.
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the Ad Hoc SCPA Working Committee to work on recom-
mendations concerning changes to Article 17-A as well as 
the Task Force proposal. The Legislation Committee will 
also keep the ELSN Section Executive Committee up to 
date as to the status of Disability Rights’s appeal of the 
court’s decision. Additionally, the Legislation Committee 
will keep the ELSN Section Executive Committee up to 
date, as best as possible, as to any progress made by the 
Law Revision Commission. Lastly, the Legislation Com-
mittee will keep the ELSN Section Executive Committee 
up to date as the proposed bills work their way through 
the NYS legislature. 

5. Proposal to Amend SCPA Section 1750-
B Relating to Health Care Decisions for 
Persons Who are Intellectually Disabled2

The goal of the legislation is to move toward a 
decision-making framework that applies to a broad range 
of patients, settings, and treatments, to reduce the com-
plexity and confusion that arises from multiple decision-
making statutes, and to foster consistency while protect-
ing mentally disabled persons.

SCPA § 1750-b ( “Health Care Decisions Act” or 
HCDA) governs decisions to withdraw or withhold life-
sustaining treatment from persons with developmental 
disabilities.

In 2010, the Legislature passed the Family Health 
Care Decisions Act (FHCDA). The FHCDA authorizes 
surrogate decisions for incapable patients who had not 
appointed a health care agent or made a prior decision 
personally. It addresses both surrogate consent to treat-
ment and surrogate decisions to forgo life-sustaining 
treatment.

Disparities between SCPA 1750-b and the FHCDA 
prompted the Legislature to direct the New York State 
Task Force on Life and the Law to study how best to ad-
dress those disparities. The Task Force convened the Spe-
cial Advisory Committee, heard from many experts and 
interested persons, discussed the issued extensively, and 
issued a report in June 2016. The Special Advisory Com-
mittee proposed “consolidating” the HCDA and FHCDA 
to: make the decision process more intelligible as well as 
effi cient for health care providers and surrogates; protect 
the rights of all patients to have decisions made accord-
ing to their wishes and in their best interests; and ensure 
equal protections for different populations. The Task 
Force informally released proposed legislative language 
later that year.

Although a legislative bill has not been introduced to 
give effect to the recommendations in the Special Advi-
sory Committee’s report, the NYSBA Ad Hoc SCPA Work-
ing Committee (discussed above) is addressing the issues 
highlighted by the Special Advisory Committee. The Sec-
tion members working with the Ad Hoc SCPA Working 

dress the question of whether SCPA Article 17-A should 
be changed as well as whether SCPA 1750-b and the 
Family Health Care Decisions Act (FHCDA) should be 
merged or revised in some way.

The Ad Hoc SCPA Working Committee last met on 
November 15, 2017. At the meeting, the members of the 
Ad Hoc SCPA Working Committee reviewed legislation 
drafted by the NYS Task Force on Life and the Law to 
amend the FHCDA to include excluded populations and 
to consolidate end of life decision making laws.

The Law Revision Commission is reviewing the is-
sues relating to amending SCPA Article 17-A. Rose Mary 
Bailly, on behalf of the Law Revision Commission, has 
contacted practitioners to discuss the issues relating to 
amending SCPA Article 17-A.

 In the 2017 legislative session, Assembly Member 
Charles D. Lavine and Senator Kemp Hannon, intro-
duced A5840 and S5842, respectively, to amend Article 
17-A. These bills intended to address most of the con-
cerns identifi ed on this issue set forth in the Disability 
Rights New York lawsuit. The ELSN Section issued 
a memorandum, dated May 31, 2017, supporting the 
aforesaid bills; Assembly Member Lavine introduced a 
replacement bill, A8171A, which is substantially differ-
ent from A5840 and S5842. There is no same-as bill in the 
Senate, as Senator Hannon did not introduce a replace-
ment bill.

On September 21, 2016, Disability Rights New York 
fi led suit in the United States District Court for the 
Southern District of New York seeking to enjoin the State 
of New York from appointing guardianships pursu-
ant to Article 17-A because the statute violates the Fifth 
and Fourteenth Amendments of the U. S. Constitution, 
the Americans with Disabilities Act, and Section 504 
of the Rehabilitation Act of 1973. The lawsuit asserted 
that Article 17-A discriminates against individuals with 
intellectual and developmental disabilities because it 
permits the termination of all decision-making rights, 
including where to live, whom to associate with, what 
medical treatment to seek and receive, whether to marry 
and have children, whether to vote, and where to work. 
By Order Granting Defendants’ Motion for Judgment on 
the Pleadings, dated August 16, 2017, the lawsuit was 
dismissed on the grounds of the abstention doctrine. This 
doctrine was applied because the federal court opined 
that going forward with the case would interfere with the 
ongoing court proceedings and interfere with the admin-
istration of the state judicial system.

The NYSBA Ad Hoc SCPA Working Committee will 
continue to address these issues and work with the leg-
islature. The Section members working with the NYSBA 
Ad Hoc SCPA Working Committee will update the 
Legislation Committee as matters hopefully progress. It 
is hoped that the Sections and Committees will return to 
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that it plans to make conforming changes to its regula-
tions, on an emergency basis, making clear that nursing 
homes continue to have an obligation to reserve the same 
bed for a temporarily hospitalized Medicaid patient, who 
is 21 years of age or older, for 14 days, regardless of the 
availability of Medicaid reserved bed day reimbursement. 
The letter also announced that the changes in state law 
would be postponed until those regulations are pro-
mulgated. This moratorium maintains the status quo by 
reinstating the longstanding bed hold payments. 

S6559, sponsored by Senator Kemp Hannon, is similar 
to S5997, sponsored by Thomas D. Croci. Both bills pro-
pose amendments to PHL §§ 2808 and 2801-e to reinstate 
the reimbursement to nursing facilities for reserved bed 
days pursuant to the law as it existed before April 1, 2017. 
Both bills also require the Commissioner of the DOH to 
promulgate conforming regulations. This will obviate the 
need to spend administrative resources on implementing 
the massive change wrought by the proposal under the 
NYS FY 2018 Budget and avoiding the widespread confu-
sion caused to nursing home residents and their families 
and nursing home staff.

The NYSBA and the ELSN Section supported the pas-
sage of S5997 and, subsequently, S6559. S6559 passed the 
Senate and the Assembly in the 2017 legislative session. 
The bill was delivered to the Governor on December 6, 
2017, but was vetoed on December 18, 2017.

The ELSN Section Legislation Committee will keep 
the Section up to date as matters progress.

8. Proposed Amendment to the Estates, Powers 
and Trusts Law to Revise the Current Trust 
Code and Enact a Revised Version of the 
Uniform Trust Code

The NYSBA Trusts and Estates Law Section (TELS) 
and its New York Uniform Trust Code Committee, chaired 
by Prof. Ira Bloom and William P. LaPiana, recommended 
to the NYSBA that the New York State Legislature consid-
er enacting a revised version of the Uniform Trust Code.

The Report from the TELS was approved by the 
House of Delegates on November 4, 2017.

The ELSN Section Legislation Committee will keep 
the Section up to date as the proposed legislation is intro-
duced to the Legislature.

Endnotes
1. See http://www.leadingageny.org/linkservid/

ef08bf37-cb52-806d-cf6b7de84054719a/showmeta/0/.

2. Many parts of this section of this report were taken from the report 

made by the NYSBA Ad Hoc Committee.

Committee will update the Legislation Committee as and 
when matters progress.

It should be noted that if article 17-A is determined to 
be unconstitutional by the Federal Court, 1750-b would 
be impacted.

6. Medical Aid in Dying Legislation
Continuing from the 2017 legislative session, the cur-

rent bill is S3151/A2383 which establishes a procedure 
for competent individuals, in certain circumstances, to 
receive medical assistance in ending life. The ELSN Sec-
tion has had numerous discussions on this issue and its 
Health Care Issues Committee has made presentations, 
which have been adopted by the ELSN Section Executive 
Committee into commentary on the legislation. These 
comments, mainly regarding the qualifi cations of the 
interpreters to be used for non-native speakers of English, 
have received a response from Assembly Member Amy 
Paulin and Assembly Member Richard Gottfried.

S3151/A2383 was referred to the Senate’s Health 
Committee and the Assembly’s Health Committee, 
respectively, on January 3, 2018. Both versions of the bill 
were amended early in the 2018 legislative session and 
were recommitted to the respective Health Committees 
where they remained until the end of session. The ELSN 
Section Legislation Committee will keep the ELSN Sec-
tion up to date as matters progress, if they do.

7. Reserved Bed Days or “Bed Holds” for 
Medicaid Recipients Living in Nursing Homes

Prior to the enactment of the New York State budget 
for fi scal year 2018 (NYS FY 2018 Budget), New York had 
long exercised an option under federal Medicaid law 
to reimburse nursing homes, on a limited basis, while a 
long-term resident was hospitalized. This option, known 
as “reserved bed days” or “bed hold,” was codifi ed in 
Public Health Law §§ 2808 and 2801-e. Reimbursement 
was limited to 14 days per year, was solely for residents 
who had been in the nursing home for at least 30 days, 
and was made only if the vacancy rate in the nursing 
home was below fi ve percent. The NYS FY 2018 Budget 
repealed these reserved bed day payments for adult nurs-
ing home residents who are hospitalized, effective April 
1, 2017.

Following the enactment of the State FY 2018 Bud-
get, many nursing homes sent letters to families of 
residents warning them that the families would have to 
pay privately to hold their loved one’s bed if the resident 
was hospitalized. Residents and their families became 
confused and afraid of having to choose between going 
to the hospital to receive the care they need or refuse 
hospitalization in order to reserve their current bed in a 
particular nursing home.

On May 12, 2017, the State Department of Health 
issued a letter to nursing home administrators explaining 
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dance of availability in the Elder Law 
and Special Needs Section, which is 
rare. Second is the ability to draw from 
our experience, ability and tools in or-
der to help our clients where the solu-
tion is not always in the form of a docu-
ment. The practice of elder law allows 
us to be more counselor to our clients 
than word processor.

Q Tell me about a project or accom-
plishment that you consider to be the      
most signifi cant in your career.

A Most recently would be working 
with the Section and my colleagues 

to draft language for proposed legislation to reform the 
Power of Attorney law and form. In addition to that, 
several years ago I was brought in on a probate matter 
three other attorneys could not manage, which included 
a building with tenants and a bar with employees steal-
ing funds. The nominated executor saw me on a televi-
sion program on Court TV, hired me, and in six months 
the Will was probated, the estate administration was 
completed, and the building was sold for several times 
the value initially being asked by the prior attorneys. My 
client used the money received as benefi ciary to open 
her own business, which she named after me—well, she 
named her business after her dogs—but, her one of her 
dogs was named after me!

Q Tell me about your television appearances.

A I met a booking producer for Court TV at a seminar 
years ago and ended up being retained to work with her 
mom. However, when Anna Nicole Smith died that con-
nection landed me an opportunity to speak on the show 
about her Will, which left everything to her predeceased 
son and included specifi c language excluding future 
children. Well, as we know, she was survived by her 
six-month-old daughter. I commented on the show that, 
although Florida law demanded otherwise, there was no 
way the judge would let the estate go to the contingent 
benefi ciaries when she had a daughter, which, at the time, 
was not something being said on the talk shows. I then 
got a call the next day or the day after telling me that ap-
parently I was right and everyone was now saying the 
same thing. That led to me appearing on Court TV multi-
ple times over the course of a year or so to discuss related 

Q Where are you from?

A I was born in the Bronx and raised 
in Fairfi eld County, Connecticut. I went 
to college in Massachusetts but I knew I 
always wanted to live and practice law 
in New York, so that’s where I went to 
law school.

Q What drew you to New York City?

A New York offers so much: business, 
culture, sports, quick weekend get-
aways. And the ability to live in the sub-
urbs or in a rural region and still have 
the city so close. Although I live an hour and a half away, 
I feel like the city is in my backyard.

Q What is the most memorable and favorite place you 
have traveled to?

A Most memorable would be Alaska. My wife, Jill, 
and I did a Princess Cruise for our honeymoon where we 
spent time inland throughout Alaska and then cruised 
home. Alaska offered amazing and unbelievable sights to 
see! However, our favorite place to travel is Disneyland 
with the kids. We have been countless times and we pre-
fer Disneyland in California because it’s more compact 
and you don’t have to travel between parks.

Q Tell me about your kids.

A My daughter is 12 and she is preparing for her Bat 
Mitzvah, which is a very exciting time for us as it’s an 
important ritual in the eyes of Jewish law. My son is eight 
and I love just hanging out with him. As for pets we have 
a rescue dog named Mickey, who is a Cavapoo, and a cat 
named Milo. 

Q What’s your favorite part about your job?

A I have two: fi rst is the camaraderie between col-
leagues. We consult and depend on each other with such 
respect and lack of self-interest. I’ve found an overabun-

Senior Member Spotlight: Jeff Asher
Interview by Katy Carpenter
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Q What did you want to be when you were younger?

A An eye doctor or an astronaut. I was always fasci-
nated by science, specifi cally quantum physics and string 
theory. If I had all the money in the world, I would still 
practice law but I would share time researching quantum 
physics.

Q Are there hobbies you look forward to on the week-
ends?

A Spending time with my family. My son is a Cub 
Scout so I enjoy being outdoors and hiking with him. As 
for my daughter—she is a performer—so I enjoy watch-
ing her sing, dance and act.

Q Is there anything else you want people to know 
about you?

A Just that I truly appreciate everyone in the Section for 
their collaboration and camaraderie. 

questions on Anna Nicole Smith’s probate proceeding, 
burial and her Will. (They told me they even broke the 
rules and let me appear each month more than guests 
were allowed to.) Those appearances also led to appear-
ances on CNN Headline News and the CBS Early Show.

I also did a show on the Bobby Fischer estate where an 
alleged daughter came forward with a request to exhume 
his body for DNA testing in order to determine whether 
or not she could inherit. That clip was used in the begin-
ning of a HBO documentary “Bobby Fischer Against the 
World: Fight for the Fischer Estate.”

Q What led you to a career in law?

A As far back as I can remember, I wanted to be a law-
yer. I graduated law school intending to be a tax attorney. 
Then, that turned into trusts and estates, which then led 
me to elder law.

Q Where do you see yourself in fi ve years?

A Doing exactly what I’m doing but in a larger offi ce 
and with more people working with me.
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An additional 
step, the registra-
tion process, was 
a level of protec-
tion afforded to 
the principal. The 
principal’s relatives 
would typically be 
notifi ed, thereby 
giving those that 
the law would 
consider closest to 
the principal the op-
portunity to object. 
Provided there were 
no objections, the 
Power of Attorney 
was then registered. 
By “registered,” the 
Public Guardian would maintain a public register of 
appointed attorneys under an EPA, thereby placing on 
notice to the outside world that the donor could no longer 
manage their own affairs. 

Having frequently been involved with establishing 
EPAs as a private client solicitor, as well as working in an 
established private client practice that had a huge bank 
of EPAs, it was quite striking how rare I was instructed to 
register an EPA. It was little wonder the fi nancial institu-
tions at that time treated EPAs with skepticism, not unlike 
what we are currently experiencing here in New York. 

The MCA 2005 sought to address the issue of attor-
neys under an EPA failing to register the document when 
the donor was losing mental capacity. High up on the 
list of changes was the mandatory nature of registering a 
Power of Attorney in order to make the document valid. 
The new Act resulted in turning the tables on attorneys 
under a POA. If an attorney wanted legal powers to make 
a decision for the donor … they would have to regis-
ter the Power of Attorney with the Offi ce of the Public 
Guardian (OPG). 

The newly formed OPG was an executive agency 
sponsored by the Ministry of Justice. Its primary function 
was to support the Public Guardian in carrying out the 
legal functions of the MCA 2005. Its role included:

• Taking action where there are concerns about an
attorney under a EPA or Lasting Power of Attorney

The New York Statutory Power of Attorney is a fre-
quent hot topic of discussion, with particular focus on el-
der abuse, simplifying the current form and the continu-
ing diffi culties faced with fi nancial institutions accepting 
such forms. One such robust discussion was at last year’s 
Fall Executive Committee Meeting. While listening to 
discussions at that particular meeting the English Power 
of Attorney entered my thought. Whereas I was not yet 
practicing in New York during the changes of 2009, I was 
part of a huge overhaul in the law governing the Power 
of Attorney in England and Wales back in 2005, which 
largely emanated from the concerns we practitioners, 
here in New York, face. This new law was known as the 
Mental Capacity Act of 2005 (MCA 2005  or the “Act”) 
and this article is a brief overview of the system that was 
put in place for the English Power of Attorney following 
implementation of the Act. 

The MCA 2005, covering England and Wales, pro-
vided a statutory framework for people who lacked 
capacity to make decisions for themselves, or who have 
capacity and want to make preparations for a time when 
they may lack capacity in the future. It set out who could 
take decisions, in which situations, and how they should 
go about doing this. The Act received Royal Assent on 7 
April 2005 and came into force during 2007. 

For the purpose of this article it might help to know 
the following UK/U.S. translations: “private client” 
means “elder law,” “deputyship” means “guardianship,” 
“attorney” means “agent” (under a power of attorney), 
“donor” means “principal,” and “solicitor” means “at-
torney” (although not to be confused with the “attorney” 
under an English POA!). 

One further thing, the Enduring Power of Attor-
ney was the POA prior to October 2007 and the Lasting 
Power of Attorney is what took effect from October 2007 
forward. 

In October 2007 signifi cant changes in England and 
Wales were being implemented involving the Power of 
Attorney. At that point the Enduring Power of Attorney 
(EPA) was the equivalent of a pre-2009 New York Power 
of Attorney—a basic form but with one extra level of 
protection over its New York counterpart: the need to 
register the Power of Attorney with the Public Guardian 
when the donor could no longer manage their own af-
fairs (or when they start to lose capacity).  

The Lasting Power of Attorney. Remembering the 
Sweeping Changes in England back in 2007
Antony M. Eminowicz

Antony M. Eminowicz
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for attorneys acting, one of which could be a mental 
incapacity condition (or what we New York attorneys 
know as a “springing” provision). Not all clients, how-
ever, were comfortable at the prospect of an “active” LPA 
while they were fully able to make their own decisions, 
notwithstanding the “springing” provision. I recall being 
frequently instructed to hold an LPA until such time that 
it was necessary to register the document. 

While holding an unregistered LPA gave a donor a 
sense of comfort and control, it also came with two signifi -
cant risks. First, that it could take upwards of 14 weeks to 
get the LPA registered (and therefore “active”) provided 
that there were no mistakes in the application for regis-
tration. The OPG was notorious for scrutinizing applica-
tions for registration. A missing letter, or misplaced page, 
would result in the application being kicked back for 
correcting and resubmission (restarting the clock!). This, 
of course, posed signifi cant problems, especially if the 
attorney under the LPA needed to act immediately on be-
half of the donor. The second signifi cant risk concerned a 
technical error on the LPA, which would render it invalid. 
Whereas with an application being kicked back because 
of a mistake in the application, the issue of an LPA being 
rendered invalid was a far more serious issue to face, 
especially if the donor was unable to create a new LPA 
i.e., through their own mental incapacity. Without a valid
registered LPA, a deputyship (AKA: guardianship) would 
likely be required and the lawyer draftsperson of the in-
valid LPA would also be wise to contact their malpractice 
insurers. Such were the dangers that it was the practice of 
my offi ce to have the donor/client sign a letter which read 
that they understood the dangers of an unregistered LPA.

If the new constrictive procedures of the LPA and 
OPG oversight were not enough, one also had to factor 
in the Court of Protection. The Court of Protection adju-
dicated the more contentious cases handled by the OPG 
and was a specialist court that dealt with decision making 
for those that lacked capacity to make specifi c decisions 
for themselves. It was a superior court of record that was 
able to establish precedent and build up expertise in all 
issues related to a lack of capacity. Such was the infl uence 
of this type of court that I am reminded of one particular 
case I was involved in that saw the Court of Protection 
create a Will & Testament on behalf of an incapacitated 
individual—a concept completely alien to the New York 
practitioner!

In serious cases involving an LPA, the OPG will refer 
the matter to the Court of Protection. The court may 
revoke (cancel) the LPA or (though the OPG) prevent it 
being registered, if it decides that:

The LPA does not meet the legal require-
ments for creating an LPA;

(“LPA”), which is what the EPA transformed into 
in October 2007;

• Maintaining the public register of people who have
been given LPAs and EPAs;

• Looking into reports of abuse against registered
attorneys.

The more constrictive nature of the LPA gave private 
client solicitors the opportunity to encourage clients to 
establish EPAs before the October 2007 implementation 
date. Being given the job to mastermind the preparation 
of a letter that the fi rm would send to our database of 
estate planning clients was an easy convincing job, one 
of the biggest selling points being that the EPA was going 
to be signifi cantly cheaper to establish than the LPA (in 
terms of both legal and registration fees). In addition, 
and as with pre-2009 NY POAs, the EPA would continue 
to be valid after the implementation of the LPA. 

The MCA 2005 came into force in October 2007 
where it was then not possible to make new EPAs. Only 
LPAs could then be made. The Act allowed existing 
EPAs, whether registered or not, to continue to be valid 
so that attorneys could meet donor’s expectations. 

Despite continuing to be valid, there would be 
different laws and procedures for EPAs and LPAs, i.e., 
attorneys acting under an LPA had the legal duty to have 
regard to the guidance of the Code of Practice, whereas 
EPA attorneys did not. If donors still had capacity after 
the Act came into force, they could cancel the EPA and 
make an LPA covering their property and affairs. 

The LPA was a wholly different form to the EPA. In 
addition to the mandatory nature of registering an LPA 
in order to provide the attorney with the legal right to 
act, the donor of an LPA could also name up to fi ve dif-
ferent people to receive notice that their LPA was being 
registered.

The donor under an LPA would also need to appoint 
an independent third party, called a “certifi cate pro-
vider”—typically a lawyer who was not the draftsperson. 
Two providers were needed if the donor failed to include 
anyone to be notifi ed of the registration. The certifi cate 
provider’s function was to verify that the donor under-
stood what it was they were doing and that no fraud or 
undue pressure was being applied that would prevent 
the LPA being created. Once all parties to the LPA had 
signed (donor, appointed attorney and certifi cate pro-
vider), the document was ready for registration with the 
OPG. 

The vast majority of the LPAs created were regis-
tered almost immediately after all parties had signed. A 
number of the LPAs that I drafted included conditions 
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The LPA has been revoked or come to an 
end for any other reason;

Somebody used fraud or undue pressure 
to get the donor to make the LPA;

The attorney has done something that 
they do not have authority to do; or

The attorney has behaved or is plan-
ning to behave in a way that is not in the 
donor’s best interests.

Once the LPA has been registered there is a con-
tinuing obligation on the part of the donor or attorney 
to keep information up to date. While they still have 
capacity, donors should let the OPG know of permanent 
changes of address for the donor or the attorney or any 
other changes in circumstances. If the donor no longer 
has capacity to do this, attorneys should report any 
such changes to the OPG. Examples include an attorney 
becoming bankrupt or the ending of a marriage between 
the donor and their attorney. This helps to keep OPG 
records up to date, and will make sure that attorneys do 
not make decisions that they no longer have the authority 
to make. 

The purpose of this article is to highlight the changes 
in the English Power of Attorney following implementa-
tion of the Act in 2007. It does not seek to pit the English 
system against the New York system. The LPA is equally 
as long in number of pages as its New York counterpart 
(when including the SGR). Financial institutions are still 
also requesting written confi rmation of a doctor before 
recognizing the attorney’s authority to act under the LPA. 
Yet, despite the drastic overhaul and gnashing of teeth by 
the media and public alike following the Act’s implemen-
tation, it is my belief that the system did become more 
effi cient and less abusive. This is not based on statistics 
or concrete evidence, but from experience of dealing with 
the public as a private client solicitor both before and 
after the implementation of the Act. Issues surrounding 
the Power of Attorney will never be ironclad, no matter 
which jurisdiction, but with the Act, the oversight of the 
OPG and, if needed, the Court of Protection, the English 
POA became all the better for it. 

Antony M. Eminowicz is the principal of The Law 
Offi ce of Antony M. Eminowicz., Esq, located in Kings-
ton, N.Y. The focus of his practice includes estate plan-
ning/administration and elder law. He also practiced in 
England as a solicitor in the areas of estate planning/
administration and elder law. 
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