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STORYTELLING FOR LAWYERS
JONATHAN K. VAN PATTENY

INTRODUCTION

There are great souls out there who have extraordinary powers of
persuasion. If we have been fortunate, we have encountered several of them
over the course of our lives. In ways unique to each, they combine authority and
wisdom. They appear in different roles—parents, relatives, teachers, pastors,
and even political leaders. Their wisdom has shaped us fundamentally, in ways
that are discernible long after they are no longer part of our lives. I did not
always understand what my favorite law school professor was saying, but his
words had power that pulled me along as I was trying to understand. In the
words of Jack Nicholson, he made “me want to be a better man.”! I do not know
how to teach this. It is a gift and we are very fortunate when we are exposed to
it, and have the maturity to recognize it.

For the great majority of us who do not have this gift, persuasion is a harder
task. We encounter skepticism and resistance. If we are to be successful in
persuading someone, we must first recognize that it is his or her decision, not
ours. In contrast with the great teacher, the process cannot be from the top
down. It must work from the ground up. If lawyers have a general problem in
the art of persuasion, it is that they preach too much, but lack moral authority.
They do not recognize that the movement toward a decision comes primarily
from within the decision-maker. This does not mean we cannot be great
persuaders; we simply have to do it by other means.

One of the principal techniques of persuasion comes through understanding
the art of storytelling. Storytelling is primal 2 It can show the way to a common
ground that ties in to the basic values of the listener. We all grew up with
stories. There is a deep psychological need here. I sense, but cannot fully
describe, the importance of stories in my childhood. I am able to see more
clearly, however, the importance of stories in the development of my own
children. My oldest, now a pathologist in Minneapolis, would absorb words and

Copyright © 2012. All Rights Reserved by Jonathan K. Van Patten and the South Dakota Law Review.
t Professor of Law, University of South Dakota School of Law. I wish to thank Kasey Wassenaar, Class
of 2012, for her very able assistance on this project. [ also thank Derek Nelsen, Class of 2009, for his
sharp-eyed editing of this Article.
1. Memorable Quotes for As Good As It Gets (1997), IMDb.com,
http://www.imdb.com/title/tt0119822/quotes (last visited Apr. 18, 2012).
2, Gerry Spence described storytelling in this vivid passage:
Of course it is all storytelling — nothing more. It is the experience of the tribe around the fire,
the primordial genes excited, listening . . . the shivers racing up your back to the place where the
scalp is made, and then the breathless climax, and the sadness and the tears with the dying of the
embers, and the silence.
Gerry Spence, 72 A.B.A. J. 63 (April 1986).
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240 SOUTH DAKOTA LAW REVIEW [Vol. 57

storylines as if they were the water of life itself. I remember her usual response
before the age of two to a story reading was: ‘“More... more.” Fm§ and
Toad Harold and the Purple Crayon,” Where the Wzld Things Are,
Velveteen Rabbit,’ along with the Winnie-the-Pooh series,” were the main staples
of bedtime reading for all of my daughters. I read these stories hundreds of
times. The repetition might be viewed as indoctrination, but it is much more
complex than that because, even at an early stage, my kids were not a blank
slate. There was already some psychologlcal need there that the stories were
addressmg It must be deeply embedded in the genetic code. The stories
become part of the moral infrastructure that is being worked out as part of the
child’s development. As noted by Bruno Bettelheim: “The child mtultlvely
comprehends that although these stories are unreal, they are not untrue.” ° The
almost insatiable desire for stories is also reflected in the active fantasy life that
kids have with their stuffed animals and dolls, as well as action toys. We do not
outgrow this.

The search for meaning is mediated through stories.'® Stories help to make
sense of life. Some stories confirm existing beliefs and prejudices, while others
stretch the worldview.!! They are part of our search for meaning. Movies, for
example, are about entertainment, but the better ones are also about meaning.
Meaning is not necessarily limited to what is intended by the storyteller. The
story may take on additional meaning from its audience. In discussing the
popularity of The Shawshank Redemptzon director Frank Darabont made the
following observation:

The film seems to be something of a Rorschach for people. They project

their own lives, their own difficulties, their own obstacles, and their own

triumphs into it, whether that’s a disastrous marriage or a serious,

debilitating illness that somebody is trying to overcome. They view the

bars of Shawshank as a metaphor for their own difficulties and then
consequently their own hopes and triumphs and people really do draw

ARNOLD LOBEL, ADVENTURES OF FROG AND TOAD (Sandy Creek 2010) (1970).

CROCKETT JOHNSON, HAROLD AND THE PURPLE CRAYON (Harper Collins 1983) (1955).
MAURICE SENDAK, WHERE THE WILD THINGS ARE (Scholastic 1974) (1963).

MARGERY WILLIAMS & WILLIAM NICHOLSON, THE VELVETEEN RABBIT (Doubleday & Co.,
Inc. 1960) (1922).

7. A.A. MILNE AND ERNEST H. SHEPARD, THE COMPLETE TALES AND POEMS OF WINNIE-THE-
PQOH (2001).

8. The exploration of these needs and how stories, especially fairy tales, address the unconscious
needs is the subject of Bruno Bettelheim’s The Uses of Enchantment. BRUNO BETTELHEIM, THE USES
OF ENCHANTMENT: THE MEANING AND IMPORTANCE OF FAIRY TALES (1975).

9. Id at73.

10. For example, Jesus often taught through stories, known as parables. See, e.g., Luke 10:25-37
(answering the question “who is my neighbor?” with the story about the Good Samaritan). Jesus also
taught from authority. See, e.g., John 14:6 (Jesus stating, “I am the way the truth and the life.”).

11. I do not like bullies, nor corruption by public officials. Thus, the film PALE RIDER (1985)
appeals to me. As a teenager, my evolving views on race relations, and also lawyers, were shaped by the
films WEST SIDE STORY (1961) and To KILL A MGCKINGBIRD (1962).

12. THE SHAWSHANK REDEMPTION (1994).

v aw
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2012] STORYTELLING FOR LAWYERS 241

strength from the movie for that reason.'?

People project their own values on a good story. They identify with
characters and their predicament and begin, in the words of James McElhaney, to
pull for one side or the other.!* This is critical for persuasion built from the
bottom up. People should not be told what to think. They will reach the
conclusion on their own and will hold on to it more firmly if they can relate it to
their own life story.

There is already considerable literature on the use of storytelling by
lawyers.!> The purpose of this Article is to articulate specific propositions
regarding the techniques of storytelling. While most of what follows is not
necessarily new, it is useful to collect these propositions and set them out in a
systematic and accessible format.

TWENTY-FIVE PROPOSITIONS ABOUT STORYTELLING

1. Story [s Not a Collection of Facts.
The Story Must Have At Least One Theme To Give It Meaning.

Themes are essential to the story. They make sense of the facts. A story
without a theme is not a story. It is chatter. What is a theme? It is a short
statement that articulates a principle underlying a story. A principle is not a fact,
it is a rule. It helps to evaluate the facts. A principle points to a resolution or
conclusion. It provides direction for the story. For example, “promises should
be kept” may be the underlying principle for a breach of contract case. It
identifies the relevant facts, brings them together, and shapes how the story is

13. Charlie Rose: A discussion with the cast of “The Shawshank Redemption,” (PBS television
broadcast Sept. 6, 2004), available at http://www.charlierose.com/view/interview/1285.

14. JAMES W. MCELHANEY, MCELHANEY'S TRIAL NOTEBOOK 178-79 (4th ed. 2006).

15. See, e.g., JIM M, PERDUE, WINNING WITH STORIES: USING THE NARRATIVE TO PERSUADE IN
TRIALS, SPEECHES & LECTURES (2006); ERIC OLIVER, PERSUASIVE COMMUNICATION: TWENTY-FIVE
YEARS OF TEACHING LAWYERS (2009); ERIC OLIVER, FACTS CAN'T SPEAK FOR THEMSELVES:
REVEAL THE STORIES THAT GIVE FACTS THEIR MEANING (2005). See also Howard L. Nations,
Powerful Persuasion, Nations Law Firm, http://www.howardnations.com/persuasivejury arguments
Ipersuasion.pdf (last visited Apr. 18, 2012); Howard L. Nations, Themes, Nations Law Firm,
http://www.howardnations.com/themes/hinthemes.pdf; J. Christopher Rideout, Storytelling, Narrative
Rationality, and Legal Persuasion, 14 LEGAL WRITING: J. LEGAL WRITING INST. 53 (2008); Jeanne M.
Kaiser, When the Truth and the Story Collide: What Legal Writers Can Learn From the Experience of
Non-Fiction Writers About the Limits of Legal Storytelling, 16 LEGAL WRITING: J. LEGAL WRITING
INST. 163 (2010); Dominic J. Gianna & Lisa A. Marcy, Winning in the Beginning by Winning the
Beginning, 39 BRIEF 40 (2010); Bret Rappaport, Tapping the Human Adaptive Origins of Storytelling by
Requiring Legal Writing Students to Read a Novel in Order to Appreciate How Character, Setting, Plot,
Theme, and Tone (CSPTT) Are As Important As IRAC, 25 T.M. COOLEY L. REV. 267 (2008); Ruth Anne
Robbins, Harry Potter, Ruby Slippers, and Merlin: Telling the Client's Story Using the Characters and
Paradigm of the Archetypal Heroes Journey, 29 SEATTLE U. L. REV. 767 (2006); David J. Dempsey,
Master the Magic of Storytelling, 29 VT. B. J. 32 (Fall 2003); Tom Galbraith, Storytelling: The
Anecdotal Antidote, 28 LITIG., no. 3, 2002 at 17; Brian J. Foley and Ruth Anne Robbins, Fiction 101: A
Primer for Lawyers on How to Use Fiction Writing Techniques to Write Persuasive Fact Sections, 32
RUTGERS L.J. 459 (2001); Gerald Reading Powell, Opening Statements: The Art of Storytelling, 31
STETSON L. REV. 89 (2001); Benjamin Reid, The Trial Lawyer as Story Teller: Reviving an Ancient Ari,
24 LITIG., no. 3, 1998 at 8.
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told by giving it a cohesive moral structure. No one likes a bully. In the eyes of
the law, all are equal. Fairness requires notice and the opportunity to be heard.
One should not complain about a problem that is the result of his or her own
choice. These statements are propositions that drive the argument. They also
can drive the story.

A theme has organizing power.16 It helps the storyteller to decide what to
include and what not to include. It supplies the measure by which to sort the
facts. It provides a focus through which to highlight the important facts and a
filter through which to exclude or diminish lesser or countervailing facts. The
theme reflects a moral infrastructure by which to judge the facts.

If the theme resonates with the listeners, it can become so powerful as to
override any opposing narrative. Embedding a theme in a story becomes a way
to tie into people’s own narrative stories that drive their decision-making
processes.]7 The theme will shape the story all the way down to the details,
especially the word choices. Word choices should reflect and reinforce the
theme.'® The theme will also supply continuity to the story by connecting the
dots and even allowing the listener to anticipate how the dots will be connected,
thus making the connection harder to dislodge in the listener. A good story
allows the listener to get to the conclusion just slightly ahead of the teller.

A story may have more than one theme. The themes may be
complementary or in tension. In such case, one of the chief tasks of the story
will be to work through the themes to arrive at a resolution, at least in part, if not
completely. Although posing some organizational issues, different themes will
actually work to keep the story manageable for the listener. Themes are a
sorting device. They help to collect and organize disparate parts of the story.
They highlight and they bring focus. But, most of all, they may touch deeply
embedded emotional beliefs or themes already held by the listener. They are
essential in making a connection with the one who is to be the decision-maker.

For the law student or the lawyer, it is not enough to look at a case and
begin to recite the facts. You have to read the whole thing, so that you begin to
figure out what is important to the story. Most times, it takes several readings.
One of the most effective ways to break down a case is to work backwards from
the required legal elements and highlight them in the facts. The facts do not
necessarily have significance on their own. They are like the guitar string to the
sounding board. By themselves, they do not resonate; they produce a sound like
a dull thud. But, plucked next to a sounding board, the vibrations produce a
beautiful tone. Facts without law, nothing. Facts next to the law, beautiful

16. See Jonathan K. Van Patten, Themes and Persuasion, 56 S.D. L. REV. 256 (2011).

17. For example, one of the jurors who was interviewed immediately after the O.J. Simpson verdict
in the Nicole Brown Simpson and Ronald Goldman murder trial stated, afer sitting through several
months of testimony and offers of tangible evidence, that she did not hear any evidence suggesting that
Simpson committed the murders. This suggests that her own narrative made her identify with the
defense’s preposterous argument that Simpson was framed by the police. It allowed her to process
through such inconvenient facts such as Goldman’s blood found inside Simpson’s vehicle.

18. MCELHANEY, supra note 14, at 629-36.
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music. In the same way, the underlying themes will make the facts resonate.
Stories are about meaning, not just information or entertainment.

How does one find an appropriate theme? You should probably start from
the facts as you know them. Try putting them together in chronological order
and see if anything on the order of principle emerges. Work through them with
different starting points and variable sequences. See what emerges as a simple
explanation of why you should win based on the facts as you know them.'® If
working from the ground up doesn’t produce anything that seems right, you
might then go to external sources. A book of quotes is a good place to start. The
best one, by far, is Thomas Vesper’s collection of quotes 0 This may work, if
you read widely and choose carefully. It may be a little artificial in that you may
then try to impose meaning on the facts that doesn’t quite ring true. In other
words, don’t distort the facts to fit the theme. Don’t let the theme get ahead of
the evidence. Another way to find a theme is to find the type of argument that
fits your intuition about your strongest point. By type of argument, I mean the
arguments classified by classical rhetoric.?!  See if you can recognize the
structure of the argument that you are trying to make and then, possibly, how a
principle, or at least a metaphor, emerges from that. For example, the argument
from comparison focuses on similarities and differences.?? “A wound, though
cured, yet leaves behind a scar.”?® Here, a metaphor is used to compare the
lasting effect of a common wound to what the plaintiff has suffered in your case.
The argument from relationship focuses on connections (or non-connectlons)
between events.>* “If the glove doesn’t fit, you must acquit.” 5 The facts make
point to a principle based on a lack of connection between a key piece of
evidence and the accused.

The search for the right theme should never stop. It may not emerge until
relatively late in the game. Although the story must have a theme, the lawyer
must continually test that theme against the facts as they evolve through fact
investigation and discovery. The theme must be tested with more neutral
observers like colleagues, friends, and, if needed, focus groups. The right theme
is essential to the story and that makes it essential to the case. If you settle on a
decent theme too early, you may be inclined to resist a better theme even though

19. One of my favorite quotes in this regard is from the Continental Op, one of Dashiell Hammett's
fictional detectives: “Plans are all right sometimes . . . and sometimes just stirring things up is all right —
if you’re tough enough to survive, and keep your eyes open so you’ll see what you want when it comes
to the top.” DASHIELL HAMMETT, Red Harvest, in THE NOVELS OF DASHIELL HAMMETT 57 (Alfred A.
Knopf, Inc. 1965) (1929).

20. THOMAS J. VESPER, UNCLE ANTHONY’S UNABRIDGED ANALOGIES: QUOTES, PROVERBS,
BLESSINGS & TOASTS FOR LAWYERS, LECTURERS & LAYPEOPLE (West 2d ed. 2010). See also A
SCHOLAR’S PURSUIT: THE JOHN HAGEMANN QUOTATION COLLECTION (Hagemann Center Press 2010).

21. Van Patten, supra note 16, at 264-79.

22. Id at267-72.

23. VESPER, supra note 20, at 796 (quoting John Oldham).

24. Van Patten, supra note 16, at 273-74.

25. JEFFREY TOOBIN, THE RUN OF HIiS LIFE: THE PEOPLE V. O.J. SIMPSON 420 (1996) (quoting
Johnnie Cochrane).
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244 SOUTH DAKOTA LAW REVIEW [Vol. 57

the evolving case begins to suggest a different emphasis or direction. Always be
open to where the argument may lead.

2. The Theme Need Not Be Stated As Such.
In Fact, It Will Be Much More Effective If It Is Implicit in the Story.

Although the theme will be the driving force underlying the story, its
presence on the surface must be subtle, or else it feels like preaching. Preaching
has its place, but in telling a story for persuasion, it will be counter-productive,
because it gets ahead of the evidence and does not allow the listener the freedom
to follow the story to its end. Generating sales resistance is not the way of
persuasion. After finding the right theme, there must be discipline and maturity
to counter the temptation to shout it to the hills. Sotfo voce,?® as my former
voice instructor would say. A light touch with the theme within the story will be
enough because of the strength of the theme underneath driving the narrative.?’

Let us consider the observation of a professional writer who advises would-
be novelists and scriptwriters:

Theme is best expressed through the structure of the story, through what I

call the moral argument. This is where you, the author, make a case for

how to live, not through philosophical argument, but through the actions

of characters . . . . Probably the most im}%ortant step in that argument is the

final moral choice you give to the hero.

Even though the lawyer does not get to write the story onto a blank canvas,
it is useful to think of telling the story of the case with this frame of reference.
The story may very well come in as a set of facts. In order to make sense of
them, you must begin, right away, to look for the underlying moral argument or
what [ prefer to call the moral infrastructure.

The moral infrastructure consists of the ground rules, both legal and moral,
in which the story plays out. The moral infrastructure may often be assumed,
especially when the story is told to those who share common beliefs. But it is
not necessarily a given. The storyteller should consciously locate the moral
infrastructure in which the story takes place. At the most superficial level, it
consists of figuring out the law of the jurisdiction in which the story takes place.
It is not limited to that, however. This sense of place is more than statutes,
regulations, and cases. It includes some sense of right and wrong, community
customs and mores, and some grounding in reality. It is not a made up world,
but instead, a real world inhabited by listeners who operate on a daily basis

26. “[Ulnder the breath: in an undertone . . . very softly.” WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY (1993).

27. 1 am speaking here mainly of storytelling as an introduction to the case in the opening
statement. Storytelling in the context of closing argument is different and will be addressed more fully
below. In closing argument, the jury has seen the evidence and thus storytelling can be much more
direct, often in the form of metaphors, which should not be holding back on subtlety.

28. JOHN TRUBY, THE ANATOMY OF STORY: 22 STEPS TO BECOMING A MASTER STORYTELLER
35 (Faber & Faber 2007).
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within the moral infrastructure. Identifying the moral infrastructure is the key to
persuading the listener.

The dynamic of telling a story within a fundamentally different moral
structure may be seen in what is called “science fiction” or “fantasy,” as 1n the
works of Frank Herbert, author of Dune,29 or the works of J.K. Rowlmg Part
of the delight is in the experience of a different moral structure that shapes the
characters and events. Sometimes, the story is told by one who is at odds with
the underlymg moral structure. It is not an easy task to sing a song in a strange
land®! but this is the basis of many detective novels, where the protagonist
stnvezs to find order in a world of chaos and justice in a world of corruption and
evil?

The moral infrastructure is often expressed in the theme itself. “No one
likes a bully” implies that might does not make right. There is a sense of right
and wrong, to which the bully’s intimidation and force are an anathema. When
the bully violates our sense of the moral order, we begin to root for ways in
which the bully will be brought down. The story usually starts out with the
apparent success of the bully (e.g., The Princess Bride®® or The Lord of the
Rzngs3 ) who is eventually brought down by a seemingly weaker, flawed, but
essentially good protagonist. These stories make little sense without a moral
infrastructure to give the story meaning.

Fairness is another basic theme that reflects an underlgnng moral
infrastructure. Again, it is not a world in which might makes nght Fairness is
a principle independent of raw power, which acts as a critique and, ultimately, as
a judgment on those who act unfairly. It is not only a basic principle understood
by most kids on the playground, it is also an essential principle of our Bill of

29. FRANK HERBERT, DUNE (1965).
30. See, e.g., J.K. ROWLING, HARRY POTTER AND THE SORCERER’S STONE (1999).
31. Psalm137: 14
By the rivers of Babylon
there we sat down and there we wept
when we remembered Zion.
On the poplars there
we hung up our harps.
For there our captors asked us
for songs;
and our tormentors asked for mirth, saying,
“Sing us one of the songs of Zion!"
How could we sing the Lord’s song
in a foreign land?
Id. See also ROBERT A. HEINLEIN, STRANGER IN A STRANGE LAND (1961).
32. See, e.g., DENNIS LEHANE, MYSTIC RIVER (2001); MICHAEL CONNELLY, A DARKNESS MORE
THAN NIGHT (2001).
33. THE PRINCESS BRIDE (1987).
34. THE LORD OF THE RINGS (Movie Trilogy): THE FELLOWSHIP OF THE RING (2001); THE TWO
TOWERS (2002); and THE RETURN OF THE KING (2003).
35. PLATO, GORGIAS (E.R. Dodds trans., 1959).
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Rights.:‘6 As such, it is a prime candidate for a theme because of its potential to
resonate with so many listeners.

The search for a theme that will resonate with the listener’s own values
must be tied to the facts so as to support the storyteller’s credibility. Perhaps too
often, the storyteller will succumb to the temptatxon of stretching the facts to fit
the theme or stretching the theme to fit the facts.>” It must be a natural, not a
contrived, fit. In addition, the fit can come undone as the case evolves during
fact investigation and discovery.

The theme that emerges from the story will appear as part of what could be
called the subtext. This is the text that lies beneath the story, conveying a more
compact version of the facts and containing the theme or themes. It is a
synthesis of the facts and their meaning. The subtext is used to clarify the
essential facts and to identify how the theme will give the facts the intended
meaning.

Let me start with something snmple One of the Frog and Toad stories is
about the planting of a garden in the spnng Toad, the more serious of the two
friends, sets out to plant a garden. He is very excited about it and tells Frog his
plans. He is going to do the very best he can to grow a wonderful garden. Frog,
the wiser of the two friends, knowing how the exuberance of Toad often out-
paces his performance, listens politely. So, Toad prepares the soil and plants the
seeds with great care. He then watches over his garden. He watches and waits.
At some point, he begins to sing to his seeds: “Grow seeds grow.” And he waits.
Nothing appears to be happening. Frog visits Toad to check on the progress and
Toad assures him that he is doing everything he can to grow a successful garden.
After several days of watching and encouraging the seeds to grow, and without
any visible success, Toad falls asleep at his post. Frog comes along and wakes
him up and they discover together that, while Toad had been sleeping éthe seeds
had sprouted and the visible signs of a garden were finally on the way.

The subtext of this story would go something like this. Toad starts a project
with enthusiasm. He wants to do the best job possible, and he does. He believes
that he can further help out by being with the seeds and singing to them,
believing, through the fallacy of anthropomorphlsm that they will respond to

36. U.S.CONST. amend. V.

37. This is a classic temptation for many politicians, and they acquire a bad reputation as a result.

38. As I write this account, I will disclose that I am doing it from memory. I will be right as to
most of it, which will demonstrate the power of a simple story for children that I last read for my
youngest daughter, over twenty years ago. To the extent that [ have any of the details wrong, it will
demonstrate how time can erode the details from memory, but not the essence of the story.

39. ARNOLD LOBEL, ADVENTURES OF FROG AND TOAD: FROG AND TOAD TOGETHER 18-29
(Sandy Creek 2010).

40. “[a]n interpretation of what is not human or personal in terms of human or personal
characteristics.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (1993). The fallacy has
consequences when they are acted upon as if true. Thus, treating snakes as if they harbor some kind of
reciprocal affection can be a grave mistake (pun intended). Think also of the volleyball “Wilson” named
by Tom Hanks in CAST AWAY (2000).
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his care.*! The seeds do not. They have their own time and way. Toad’s efforts
and his will do not affect the course of nature. After he falls asleep (but not
because of this), the sprouts emerge. The theme of the story is that our will, no
matter how strong, cannot change the pace of nature.

With kids, it makes no sense to put the themes on the surface. A theme like
I have just described would be a distraction from the story. But the power of the
story is almost nothing without the underlying theme. As the story unfolds, the
child will see before Toad does the futility of trying to encourage seeds to grow.
Far better was Toad’s preparation and care to create the conditions for growth.
Gocod stuff. I am appreciative probably even more today of what that story was
teaching than when I read it so many times to my daughters, so very long ago.

If we move to a more sophisticated text, it is important to look for the
subtext. It will keep your focus on the track of the argument. Again, think of
outlining the text in the margin. Let us consider the following remarkable letter
written by a former slave to his former master.

Dayton, Ohio,
August 7, 1865
To My Old Master, Colonel P.H. Anderson, Big Spring, Tennessee

Sir: 1 got your letter, and was glad to find that you had not forgotten
Jourdon, and that you wanted me to come back and live with you again,
promising to do better for me than anybody else can. I have often felt
uneasy about you. 1 thought the Yankees would have hung you long
before this, for harboring Rebs they found at your house. I suppose they
never heard about your going to Colonel Martin’s to kill the Union soldier
that was left by his company in their stable. Although you shot at me
twice before I left you, I did not want to hear of your being hurt, and am
glad you are still living. It would do me good to go back to the dear old
home again, and see Miss Mary and Miss Martha and Allen, Esther,
Green, and Lee. Give my love to them all, and tell them I hope we will
meet in the better world, if not in this. I would have gone back to see you
all when I was working in the Nashville Hospital, but one of the neighbors
told me that Henry intended to shoot me if he ever got a chance.

I want to know particularly what the good chance is you propose to
give me. [ am doing tolerably well here. I get twenty-five dollars a month,
with victuals and clothing; have a comfortable home for Mandy,—the
folks call her Mrs. Anderson,—and the children—Milly, Jane, and
Grundy—go to school and are learning well. The teacher says Grundy has
a head for a preacher. They go to Sunday school, and Mandy and me
attend church regularly. We are kindly treated. Sometimes we overhear
others saying, “Them colored people were slaves” down in Tennessee.
The children feel hurt when they hear such remarks; but I tell them it was
no disgrace in Tennessee to belong to Colonel Anderson. Many darkeys
would have been proud, as I used to be, to call you master. Now if you

41. Actually, the whole Frog and Toad series is an extended and positive use of anthropomorphism
in that it allows the telling of a story about human beings through the enchanted world of talking frogs
and toads. Enchanted characters tell us that the story is not real, but it is nonetheless true.
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will write and say what wages you will give me, I will be better able to
decide whether it would be to my advantage to move back again.

As to my freedom, which you say I can have, there is nothing to be
gained on that score, as I got my free papers in 1864 from the Provost-
Marshal-General of the Department of Nashville. Mandy says she would
be afraid to go back without some proof that you were disposed to treat us
justly and kindly; and we have concluded to test your sincerity by asking
you to send us our wages for the time we served you. This will make us
Jorget and forgive old scores, and rely on your justice and friendship in
the future. 1 served you faithfully for thirty-two years, and Mandy twenty
years. At twenty-five dollars a month for me, and two dollars a week for
Mandy, our earnings would amount to eleven thousand six hundred and
eighty dollars. Add to this the interest for the time our wages have been
kept back, and deduct what you paid for our clothing, and three doctor’s
visits to me, and pulling a tooth for Mandy, and the balance will show
what we are in justice entitled to. Please send the money by Adams’s
Express, in care of V. Winters, Esq., Dayton, Ohio. If you fail to pay us
Jor faithful labors in the past, we can have little faith in your promises in
the future. We trust the good Maker has opened your eyes to the wrongs
which you and your fathers have done to me and my fathers, in making us
toil for you for generations without recompense. Here I draw my wages
every Saturday night; but in Tennessee there was never any pay-day for
the negroes any more than for the horses and cows. Surely there will be a
day of reckoning for those who defraud the laborer of his hire.

In answering this letter, please state if there would be any safety for
my Milly and Jane, who are now grown up, and both good-looking girls.
You know how it was with poor Matilda and Catherine. I would rather
stay here and starve—and die, if it come to that—than have my girls
brought to shame by the violence and wickedness of their young masters.
You will also please state if there has been any schools opened for the
colored children in your neighborhood. The great desire of my life now is
to give my children an education, and have them form virtuous habits.

Say howdy to George Carter, and thank him for taking the pistol from
you when you were shooting at me.

From your old servant,
Jourdon Anderson.*?

The subtext would go something like this: I am glad to hear from you,
despite all that has passed between us. I am a bit surprised you are not dead
because you were such a rascal. I would like to hear more about your intentions
if I come back, especially since my family and I are treated well here. As to
wages, whatever they are for the future, there is the matter of back wages. In
order to gauge your sincerity, we would like you to pay wages for the time we
served you without pay. If you fail to pay us for faithful labors in the past, we
can have little faith in your promises in the future. The failure to pay us was
wrong, and surely there will be a day of reckoning for those who took the labor

42. L. MARIA CHILD, THE FREEDMEN’S BOOK, 265-67 (Ticknor and Fields 1865), available at
http://www.gutenberg.org/files/38479/38479-h/38479-h.htm#Page_265 (emphasis added).
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from the laborer without just compensation. In addition, please state your
intentions with respect to my two youngest daughters. I know what you did with
my other children. I would rather starve here in Ohio than have such shame and
violence brought upon them by your kin. Finally, please let me know about the
schools my children may attend. I would like them to have an education and to
form virtuous habits. 3

The power from this story comes from contrast between the wry humor and
remarkable restraint on the surface and the skepticism and deep anger that lies
underneath. What is also interesting is that the writer is giving his former master
a lesson in first principles. The themes that articulate these principles are: all
workers, regardless of color, are entitled to fair compensation for their labor; our
trust in your word is dependent on your recognition of that principle; violence
against and rape of the weak is wrong; and education and virtuous habits are
necessary in order for children to grow into good citizens. The short form would
be: Because the regime of slavery, the regime of might makes right, is over, will
you now live accordingly to principles of natural justice? Given the history of
race relations and the specific history between the two, this letter is a powerful
testament to the possibility of forgiveness and healing, if only we could live
according to principles of fairness and equality.

Now, this could easily veer off into the superficial and ultimately empty
world of clichés. Clichés are very often a part of a narrative, especially in
political speeches. It is important to distinguish clichés from principles. Clichés
are empty. They are faux principles. The apparent meaning of clichés is often
undermined by the failure of the speaker to apply them to his or her own life.
Hypocrisy and “lip service” are fellow travelers with cliché. They reflect the
failure, usually intentional, to act on the truth of what is asserted. Genuine
principles are grounded on fundamental truths and will require actions that
acknowledge these truths in a serious way.

The search for the theme or themes underlying the story will be a search for
truth. Because this kind of talk has a checkered past, to say the least, it
understandably scares people to go at it directly. So much damage has been
done in the name of truth that one does not approach the problem of persuasion
with a blank slate. There are too many unresolved grievances and grudges here.
In the modern age, everyone is entitled to his or her own opinion. As famously
stated by Justice Powell: “Under the First Amendment there is no such thing as
a false idea.”™ Instead of a blank slate, there are lots of ideas out there (and,
with due respect to Justice Powell, some of them are false) and people start from

43. If were putting notes in the margin, they would look something like this:

91 - Greetings, with both respect and a humorous observation about the master’s unseemly
past.
4 2 = Consideration of offer requires trust. Trust requires acknowledgement of past wrong and
action to correct it.
9 3 — Concern for how daughter will be treated, in light of past abuse; concem for daughters’
education and moral habits.

44. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974).
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the premise that theirs are correct. That is the primary reason the theme, as a
form of truth, should not be explicit at first. A full-scale charge attacking the
barriers directl}l rarely succeeds, at least in the realm of opinion, if not also on
the battlefield.*® A story with an implicit theme is a powerful way to overcome
barriers that have been erected, some over centuries old, in order to appeal to a
common humanity.46

3. Begin Your Organization of the Case By Thinking About
the Underlying Structure of the Story.

Underlying the story is a structure, of which the moral infrastructure is but a
part. Both story and structure co-exist, although the structure is underneath; it is
not explicit. It is the job of the storyteller to think about that structure and how it
affects the narrative. The structure will have many elements that will be
discussed below, including point of view, where to begin, consideration of the
basic who, what, when, where, how, and why questions of the story, the
sequence of disclosures, when to add emotion, and when to close the deal. But
most important in the structure will be the theme or themes.

If you are reading something carefully, like an essay or a book, you might
put notes in the margin to indicate the structure. The annotations might also
include commentary or reactions to the text. The notes and annotations form an
outline-like annotation on the margin. This is a good practice for breaking down
stories and writing in general. It is also the beginning of the identification of the
subtext. Perhaps more familiar to law students is the annotation of issue, rule,
application, and conclusion that should appear in the margins of law school
casebooks.”’ This is the basic breakdown of the text from a structural
standpoint. This is an important step in any serious analysis of an argument. It
is also useful to be aware of these structural parts when constructing the
narrative. Moreover, attention to structure will help to maintain the coherency of
the narrative, as well as aid in memorization when it comes to delivery of the
story to an audience.

While the underlying structure of the story will be taken up with answering
the specific questions of point of view, where to begin, etc., it is still useful as an

45. Consider, for example, the battle of Fredericksburg, a huge win for the South due to the frontal
assault on an entrenched defensive position ordered by General Joseph Hooker, and the battle of
Gettysburg, a huge win for the North, due to an ironic switch of positions and mistake of judgment (or
hubris) by General Robert E. Lee. See generally SHELBY FOOTE, THE CIVIL WAR: A NARRATIVE,
VOLUME 2: FREDERICKSBURG TO MERIDIAN (1963).

46. Music and humor are other possible ways with the potential to overcome these barriers.

47. | am both confessing and expressing a bias here. In law school, I did a heavy dose of
underlining and highlighting. Now, after over thirty-five years of law teaching, it seems clear that the
underlining was less effective and became even more so the more [ underlined. Highlighting is okay if it
indicates structure, but not so much if it is simply a form of underlining. Underlining says: “Remember
this, it looks like it is important.” Much better would be to figure out why something is important and to
label it accordingly, such as “Issue” or “Rule” or “Rule Restated” if the ground of the decision is moving
around a bit.
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initial matter to look for an organizational structure. This will help to collect and
distribute the facts to the different parts of the story. It is not always a simple
chronological distribution, although it may start that way. There is nothing
wrong with establishing a timeline early on in the case. The structure here
suggested is one of division, which may be chronological (phase one, phase two,
and so on) or categorical (facts relating to the breach of contract claim; facts
relating to the negligence claim) or personal (relating to particular parties or
witnesses). As long as it does not become an end in itself and exclude new
evidence that does not seem to fit, the organizational structure will keep the
growing file from becoming chaotic.

In addition to looking for an initial organizational structure, attention should
be given to the internal dynamic of the story. As Anstotle observed, the plot
must be a whole, with a beginning, middle, and end.*® This observation is not
trite; it has significant meaning. The plot must be viewed as a whole, not as the
sum of its parts. There are specific functions within the whole — introduction or
beginning, middle as development, and the conclusion or resolution of the
problem. In addition to the functions of each part, the internal dynamic
describes the movement of the plot. There is a dramatic code that runs through
the plot:

The dramatic code, embedded deep in the human psyche, is an artistic

description of how a person can grow or evolve. This code is also a

process going on underneath every story. The storyteller hides this

process beneath particular characters and actions. But the code of growth

is what the audience ultimately takes from a good story.

In the dramatic code, change is usually fueled by desire. S0 «p story tracks
what a person wants what he’ll do to get it, and what costs he’ll have to pay
along the way ! The story evolves as that person learns new information and
makes a decision to change the course of action. As John Truby states:

All stories move in this way. But some story forms highlight one of
these activities over the other. The genres that highlight taking action the
most are myth and its later version, the action form. The genres that
highlight learning the most are the detective story and the
multiperspective drama.

Any character who goes after a desire and is impeded is forced to
struggle (otherwise the story is over). And that struggle makes him
change. So the ultimate goal of the dramatic code, and of the storyteller,

is to present a change in a character or to illustrate why that change did
not occur.

Drama is a code of maturity. The focal point is the moment of change,
the impact, when a person breaks free of habits and weaknesses and

48. ARISTOTLE, POETICS (1995).
49. TRUBY, supra note 28, at 7.
50. Id
51. Id
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ghosts from his past and transforms to a richer and fuller self. The

dramatic code expresses the idea that human beings can become a better

version of themselves, psychologically and morally. And that’s why

people love it.
Remember that this is advice to fiction writers, but there is something here for
lawyers as well. First, there is a dynamic to a story that should be respected. It
is a dynamic of desire and action, knowledge and decision, and change or
rejection of change. Second, this not only connects the points along the plot but
also drives the plot forward. This way the story is not static. The lawyer should
look for these points as impact points to be developed in accordance with the
facts as known. It produces something like a roadmap. If followed, it increases
the chances of the story resonating with the listener because it will honor the
dramatic code that is embedded in the human psyche.

There is a lot here to think about in terms of initial organization. Outline
the structure, begin sorting the facts according to structure, and understand how
the story dynamic will drive the narrative. The point is that starting with the
initial client interview and continuing through to the trial, the lawyer must be
looking for a structure that gives the facts their best chance to resonate. They
may not produce a win, but the lawyer must put them in a position to win, if it is
possible.

4. Know Your Audience.

As with many things, preparation is important. Knowing your audience and
the situation that the story is intended to address will shape your decision about
what story to tell and how to tell it. This includes knowing the setting. The
courtroom is different than an office. What might be successful in a jury trial
may not work for a court trial. What is appropriate in the trial court may not be
acceptable at the appellate level. The point is to recognize where you are and to
act appropriately, as to the person or persons you are addressing and with respect
to the place.

Sometimes, it is not possible to know your audience in advance, like when
jury selection leads right into opening statement. You need to go slow. Get
them to talk and listen carefully for clues. People often reveal more than they
intend when they talk, especially about themselves. The more you can get them
to talk while you are absorbing their information on the fly, the better your
chances of knowing your eventual jury. Don’t make quick assumptions that can
come back to haunt you. Stereotypes can easily lead to false assumptions if you
are not careful. Do not talk down to people. Give them respect. The need for
respect is huge. Do not wind up short here. Give more respect than you think
might be due without being insincere. Lack of respect or insincerity will cause
your stock with the audience to drop like a stone. Be alert to how you come

52. Id at8.
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across to people. Scout yourself in this respect. Jury selection is a prime
example of where plans may change as a result of first contact with the audience.

Do not try to be something you are not. People can usually spot a phony.
Do not pander. If you start droppin’ your g’s and makin’ like you’re one of ‘em,
you may hurt your standing more than if you just came across as your normal
self.

Humor is a traditional icebreaker for speakers. The universality of humor
provides a bridge across the gap of unfamiliarity. But, be very careful.
Although humor in general is universal, humor in particular depends a lot on
whom you are talking to. Some of the worst gaffes happen because the humor is
inappropriate for the particular audience. Know your audience.

Knowing your audience is especially important in figuring out how a story
will resonate (or not). Finding shared values and telling the story in a way that
affirms those values is great if you can do it. Finding shared values is not always
possible, and sometimes, “a man got to do what he got to do.”® That is, take a
stand and perhaps even die because the narrative is more 1mportant than the
life.>* Even then, however, the stand is more effective if the story is intended to
remind the audience of their own values and to return to them.

5. Try to Think in Paragraphs When Telling a Story.

There is an essential technique in writing that will serve the speaker well
According to Strunk & White, the paragraph is the unit of composmon I
believe this to be the most useful principle for both writing and editing. 6 Itis
the best tool for the creation and organization of prose and the most effective
tool for the diagnosis of writing problems. If the paragraph is the unit, then the
unit should be about a single proposition and that proposition will be expressed
in the topic sentence. The topic sentence imposes a discipline that keeps the
paragraph on track; it wards off intruders and brings in support. The paragraph,
not the sentence, is the appropriate size unit in which to think about writing.
When put in a sequence, the topic sentences form the outline of an argument.
Think of a brief as a series of propositions where each argument proceeds from
foundation to conclusion.”’

This elemental principle of writing may be useful in telling a story. If there
is a tendency for a writer to wander off topic, it can be even more so for the
speaker. The discipline of going from proposition to proposition will give the
continuity that the listener needs in order to follow. It will sharpen the
discussion under each proposition because of the imposed discipline of gathering

53. JOHN STEINBECK, GRAPES OF WRATH, 306 (1939).

54. See PLATO, THE APOLOGY (Louis Dyer, ed., Ginn & Co. 1890).

55. WILLIAM STRUNK, JR. & E.B. WHITE, THE ELEMENTS OF STYLE 11-13 (1959).

56. Jonathan K. Van Patten, Twenty-Five Propositions on Writing and Persuasion, 49 S.D. L. REV.
250, 252 (2004) [hereinafier Van Patten, Propositions on Writing and Persuasion).

57. Id. at254-55.
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relevant facts and excluding or saving the facts that would otherwise be out of
place. This discipline is very useful for the lawyer who dictates letters and short
memos. It provides a mental outline that is easier to manage from a memory
standpoint.

A story will have a different dynamic than the formality of a brief. It
marches to its own particular set of facts, not to the sequence of argument
suggested by the law. However, the notion of propositions that help to organize
and drive the story is worth considering. Certainly, it is a staple of oral argument
on the legal side. There is no reason it cannot be useful in oral argument on the
narrative side as well.

Maybe it is just me, but my memory capacity has been slipping. I first
noticed this when I was in community theater. I had difficulty remembering
lines, especially when my character was multi-tasking. I had to latch onto the
anchor points in the script in order to survive. The propositions are like anchor
points or handholds, whichever metaphor you prefer. They help to move us
from point to point. No small task these days with so much less being
committed to memory than ever before. With all the contemporary ways that
memory is stored, one might be tempted to think that it would leave a greater
capacity for the brain. But alas, memory in the brain is more a function of use
(like a muscle) than capacity. The atrophy of memory is undoubtedly related to
our increasing reliance on “memory storage.”

It is both astonishing and humbling to contemplate the capacity for memory
that earlier generations exhibited. Homer’s lliad and Odyssey were part of an
oral tradition, meaning they were composed and passed on long before they were
written down.>® The Jliad is an epic poem containing over 15,000 lines. % The
Odyssey is another epic poem consisting of 12,110 lines.%° How was it possible
to pass this on in this manner? The verse form would of course help, but it still
represents an amazing achievement of the mind. Of more recent vintage,
Aleksandr Solzhenitsyn tells of how a great deal of his work had to be
memorized because of the fear that any manuscript would be confiscated:

In the camp this meant committing my verse-many thousands of
lines-to memory. To help me with this I improvised decimal counting
beads and, in transit prisons, broke up matchsticks and used the fragments
as tallies. As I approached the end of my [prison] sentence I grew more
confident of my powers of memory, and began writing down and
memorizing prose—dialogue at first, but then, bit by bit, whole densely
written passages. My memory found room for them! It worked. But
more and more of my time—in the end as much as one week every month—

58. See Homer, WIKIPEDIA, THE FREE ENCYCLOPEDIA, http://en.wikipedia.org/wiki/Homer (last
visited April 29, 2012).

59. See lliad, WIKIPEDIA, THE FREE ENCYCLOPEDIA, http://en.wikipedia.org/wiki/Iliad (last visited
April 29, 2012),

60. See Odyssey, WIKIPEDIA, THE FREE ENCYCLOPEDIA, http://en.wikipedia.org/wiki/Odyssey
(last visited April 29, 2012).

HeinOnline -- 57 S.D. L. Rev. 254 2012



2012] STORYTELLING FOR LAWYERS 255

went into the regular repetition of all I had memorized.5!

We cannot, nor would we want to, return to the conditions that prompted
such astounding feats of memory. But we can draw inspiration and confidence
that we could expand our memory “muscles” through more exercise. Thinking
in paragraphs will help in that regard.

If thinking in paragraphs helps for organization and sequence, it cannot but
help the listener to follow the narrative. Clarity in the delivery leads to clarity in
the reception. This fosters a better connection with the listener, giving the story
a greater chance to resonate with the listener’s deep-seated values. Thinking in
paragraphs is the right size for storytelling. In other words, it is easier on you for
organization and memorization, and thus, it will make it easier for your listeners.

6. Think About Where to Begin the Story.

In the first year Torts class, I try to use the recitation of the facts of the case
as an opportunity for storytelling. Probably the most common problem I see is
poor choice on where to start. The story does not necessarily start with the
earliest act noted in the case. The story must be told in light of the task at hand.
If the character or circumstances of a party, particularly the plaintiff, is important
to the story, then lay it in first as foundation, either at the beginning, or where
appropriate. Introduce the characters before making them actors. Before we get
to the scene of an accident, is there something that we should note about this
person before proceeding with the action? Before the defendant’s actions have
any consequences, is there something we should know about what the defendant
did or did not do that eventually led to the moment in question? If some law
students are a little short on laying foundation, it may be that some lawyers do
too much foundation before getting to the action. There must be economy to the
story. The right to hold jurors captive while you tell the story is not a license to
bore. One of the most common resentments of jurors (not to mention judges),
rightly or wrongly, is that lawyers waste their time.

With respect to actions, think about what is the “first” act. ‘“Who started it”
is a common theme and a good question to think about in deciding where to
start. Another way to evaluate the “first” act is to think about the theme of the
case. For many years, the conventional wisdom on the plaintiff’s side was to
make the case about the plaintiff. So, the attorney would start with a portrait of
the “before” leading to the event and then to the “after.” On the bams of books
like Patrick Malone and Rick Friedman’s Rules of the Road®? the current
thinking has shifted to making the case about the defendant. Doing so almost
always requires the story to start further back in time. Using the standard tools
of discovery, one can then act almost like a scriptwriter in describing how the

61. ALEKSANDR ISAEVICH SOLZHENITSYN, THE SOLZHENITSYN READER, The Oak and the Calf 89
(Edward E. Erickson, Jr. & Daniel J. Mahoney eds., paperback ed. 2008).

62. PATRICK MALONE AND RICK FRIEDMAN, RULES OF THE ROAD: A PLAINTIFF LAWYER’S
GUIDE TO PROVING LIABILITY (2d ed. 2010).
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defendant’s decision, made perhaps months or even years before, led to the
accident. Here is Jim McElhaney, starting with the defendant’s decision to do
nothing, well in advance of the accident:

Ladies and gentlemen, if you had been in the corporate offices of the
Midwest Conveyor Belt Manufacturing Company on June 12, you would
have seen a group of corporate officials have the chance to prevent a
tragedy. On that day they were notified that one of their conveyor belts-a
new model they called their “System 900”-had malfunctioned at the
Papco Bottling Company.

[Discussion of the problem with the machine]

Then, if you returned to those offices exactly ten days later, you
would have seen how the officials at Midwest Conveyor Belt decided to
handle that opportunity to avoid a tragedy.

They ignored it. They decided it was not worth their while to
investigate how the bottles had exploded at Papco. Midwest decided it

was not their problem. So they made another conveyor belt system—just

like the one that had jammed at Papco, and they sold it to the Sunshine

Cola Company here in town.

If liability is not a problem, you might consider starting the story with
damages. Jim McElhaney has given a recitation of a famous opening where the
jury follows a middle-aged woman through the corridors of what turns out to be
a hospital and into a room where there is a man lying in a bed. During the
course of this account, it becomes apparent that the man is unconscious and that
the woman is his wife. After she talks with him and kisses him before leaving to
go to work for the day, the lawyer then asks: “Who is this man? How did he get
this way? And who is responsible? That’s what this case is about. Now let me
talk about the answers to those questions.”64

Where to start the story is not a given. It requires careful thought. The
decision where to start should reflect your thinking about the theme of the case.
It is very significant because of the rule of primacy, what you talk about first is
important. Be open to the possibility of revisiting that decision as the case
evolves before trial or as focus groups suggest a different emphasis or point of
view in the case.

7. Think About Point of View and Emphasis in the Story.

In fiction, point of view usually refers to the teller of the story. Is the
narrator of the story the main character, who is telling it in the first person? Or
is the narrator an omniscient narrator, who knows the thoughts, conversations,
and actions of all. It is a major decision in fictional storytelling.65 It is not as
much a factor in storytelling for lawyers, but it should not be neglected. A good

63. MCELHANEY, supra note 14, at 33-34.

64. James W. McElhaney, Opening Statement and Closing Argument (Professional Education
Group CLE, now no longer available, cassette tape on file with the author).

65. TRUBY, supra note 28, at 310.
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story attempts to do indirectly what the lawyer may not do directly and that is
ask the jury to step into the shoes of a party By speaking for a party in the
first person and using the present tense, the storyteller offers the jurors insight as
to the circumstances the party faced and how and why the decisions of the party
were made. The storyteller invites identification with the party because of this
intimacy, in contrast with the others who are described in the third person. If the
jurors identify with this person, they are effectively put in his or her shoes.
Where there is a death, say of a child, the jurors may put their own child in the
now empty chair that represents the victim in the case.

Consideration of point of view, like the question of where to begin, requires
the storyteller to also think seriously about what to emphasize. Who is the story
about? Malone and Friedman put the emphasis on the defendant and how the
defendant breached one or more “rules of the road.”®” It is a familiar defense
tactic to try to shift attention to the plaintiff and ask whether the plaintiff was
contributorily negligent, or assumed the risk, or failed to mitigate damages.
What is the story about? Is it about the liability event or the damages? Think
about how point of view or emphasis will relate to the theme of the story. Think
also about how it may affect the sequence of the story. These are important
structure issues that must be addressed. Don’t let the other side take control over
these decisions by default.

8. Constructing the Basic Narrative Will Require Answering the
Questions of Who, What, When, Where, How. and Possibly, Why.

The basic questions of the story are who, what, when, where, how, and
why. I know this is very rudimentary, but I am surprised how often that
important facts relating to these questions are left out in a recitation of the case.
Be sure to check off on these questions when putting together the story. Most of
these will naturally come from the first interview with the client. If you do not
know the answers to any of these basic questions, then you should find out as
soon as possible. This is the fact investigation part of your case development.
Do not stop short on this. In particular, do not rely completely on your client,
who, for various reasons, may not have the clearest view of the situation.
Always check against the other available evidence.

9. It Is Important to Think About What Goes In the Story
and Especially About What Does Not.

After the essential facts have been accounted for, this collection of
information is subject to editing to further refine the focus of the story. If the
prior proposition requires the storyteller to go through a checklist to make sure

66. See, e.g., State v. Blaine, 427 N.W.2d 113, 115 (8.D. 1988).
67. MALONE AND FRIEDMAN, supra note 62.
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that the necessary facts are accounted for, this proposition suggests trimming and
pruning. Lawyers tend to over-include in the narrative, much the same way they
may over-include in brief writing. It is common to see briefs that go way
beyond what could conceivably be persuasive because the operative principle
seems to be “If I found it, you’re going to hear about it.” Same way with facts.
Not every fact is important. There is a place for completeness, but not in a story
intended to persuade. The story must be more focused than a complete statement
of the facts.

Over-inclusion is not always the lawyer’s fault. Clients and witnesses have
a tendency to run on when given the chance. One of my favorite examples is
from the movie, Fargo. Here, a law enforcement officer follows up on a call that
came in regarding a suspect in a homicide investigation. He meets a Mr. Mohra,
who is shoveling snow and ice off his driveway:

Mr. Mohra: So, I'm tendin’ bar there at Ecklund and Swedlin’s last

Tuesday, and this little guy’s drinkin’ and he says, “So where can a guy

find some action? I’'m goin’ crazy out there at the lake.” And I says,

“What kinda action?” and he says, “Woman action, what do I look like?”

And I says, “Well, what do I look like, I don’t arrange that kinda thing,”

and he says, “But I’m goin’ crazy out there at the lake,” and I says, “Well,

this ain’t that kinda place.”

Officer Olson: Uh-huh.

Mr. Mohra: So he angrily says, “Oh I get it, so you think I’m some kinda

crazy jerk for askin’,” only he doesn’t use the word “jerk.”

Officer Olson: I understand.

Mr. Mohra: And then he calls me a jerk, and says that the last guy who
thought he was a jerk is dead now. So I don’t say nothin’ and he says,
“What do ya think about that?” So I says, “Well, that don’t sound like too
good a deal for him, then.”

Officer Olson: [chuckles] Ya got that right.

Mr. Mohra: And he says, “Yah, that guy’s dead, and I don’t mean of old
age.” And then he says, “Geez, I'm goin’ crazy out there at the lake.”

Officer Olson; White Bear Lake?

Mr. Mohra: Well . . . Ecklund & Swedlin’s, that’s closer ta Moose Lake,
so I made that assumption.

Officer Olson: Oh sure.

Mr. Mohra: So, ya know, he’s drinkin’, so I don’t think a whole great deal
of it, but Mrs. Mohra heard about the homicides down here last week and
she thought I should call it in, so. . . . I called it in. End o’ story.

Officer Olson: What'd this guy look like, anyway?

Mr. Mohra: Oh, he was a little guy. . . . Kinda funny lookin’.
Officer Olson: Uh-huh. In what way?

Mr. Mohra: Oh, just in a general kinda way.68

68. Memorable Quotes for Fargo (1996), http://www.imdb.com/title/tt0116282/quotes (last visited
Apr. 28, 2012).
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Mr. Mohra’s powers of recollection apparently apply only to conversation, not
so much as to what the suspect looked like. In any event, there is a lot of useless
stuff in this narrative (intentionally so). The storyteller’s job is to prune and
trim, or in this case, remove most of the vine because not much is there, other
than the geographic area where the suspect may be found.

The editing process must be done under the close guidance of the theme.
“Themes have organizational power — they collect certain pieces and discard
others, provide guidance in sequencing, influence word choices, supply
continuity, and generally shape the argument, often through a story that ties the
particulars to the moral center of the argument.”69 The trimming process will
rely on the theme to help sort through the many true facts to find the best ones.
The storyteller needs to be disciplined here. Less is more.

10. Don’t Break the Spell By Editorializing on the Story.

The storyteller must understand the difference between the story itself and
the storyteller’s opinion or commentary on the story.-’0 Keep your ego in check.
It is about the story, not the storyteller." Do not intrude on the story with
editorializing. Remember that the story allows the listener to respond to the
themes and to make connections to the facts. When you jump in with
commentary, you run the risk of breaking the spell of the story. You also run the
risk of prematurely attempting to close the deal and generating sales resistance.
Telling the listener what to think just at the point he or she is beginning to make
decisions interrupts that process. Heavy-handedness is counterproductive
because it intrudes and distracts, and raises the sales resistance. It breaks the
spell of a good narrative. Editorializing can be used, but only sparingly and only
to provide direction and shape to the story, not to preach. Keep your touch, that
is, the editorializing, light.

Watch out for side trips that distract from the main theme. Again, do not let
your ego get in the way. Just because you find an interesting scent off the main
trail doesn’t make it useful to the story. As a law professor, I am guilty of that as
much or more than anyone. But class does allow for some treks off the trail.
Stories do not.

Bias is an unforced editorial error. Bias reveals way too much, and
unnecessarily. A snide remark can reveal a meanness of spirit, which is not a
good quality in a sales person. Because of the emotional reactions that bias can
trigger, it should be avoided always. With the wrong word or phrase, you can

69. Van Patten, supra note 16, at 256.

70. The fact/opinion distinction is fundamental in the law. It is understandable that many first year
students are initially shaky on this distinction. If you are still confused, there is some important remedial
work to be done.

71, There are storytellers who function more like entertainers. In that case, it is usually more about
the storyteller than the story. But, if the principal task is persuasion, not entertainment, it should be
about the story, not the storyteller.
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almost hear the sound of minds snapping shut. Most of the time, it is not that the
speaker does not know better, it just reflects a lack of discipline. Other times it
is more reflective of arrogance. In Glidden v. Szybiak, the New Hampshire
Supreme Court considered a dog bite case.”> A four year old girl, Elaine, had
gone to the town’s general store on her own and stopped to play with the store’s
dog, Toby, who was resting on the store porch. Elaine jumped on Toby and
pulled at his ears. Toby didn’t like that and he bit her. In the course of the
recitation of the facts, it was observed by the court, gratuitously, that the owner
of Toby, a young woman named Jane, was 26 years old, unmarried, and living
with her parents.”> It is not difficult to infer from this remark that the court
believed Jane to be odd, different, and possibly even weird. By the way, Jane
lost the case. It is very unseemly for a court, sworn to dispense justice on a
neutral basis, to do such a thing. This is not about political correctness. It is
about the appearance of bias and its poisonous effect on the system of justice. It
does not belong in the courts, whether from the judges or the lawyers. Do not
poison your story with stuff like that.

11. Be Aware of the Sequence of Disclosure of Facts.
Save Your Best Facts for the Right Spot.

If facts are like a card game, amateurs inevitably will play their best facts
too early. They just cannot help it. Maybe the justification is reliance on the
theory of primacy, but I think the best explanation is lack of experience. It is
rare where a case can be resolved by simply laying down your cards and
watching the other side concede. The disclosure of facts, outside of when there
is a duty to make timely disclosures, should therefore be thought about in
strategic terms in order to maximize their impact on the other side.

The same thing is true in storytelling. In fact, it enhances the storytelling
because it helps to hold the audience’s attention. Here is John Truby’s advice on
the fiction side:

As a creator of verbal games that let the audience relive a life, the
storyteller is constructing a kind of puzzle about people -and asking the
listener to figure it out. The author creates this puzzle in two major ways:
he tells the audience certain information about a made-up character, and
he withholds certain information. Withholding, or hiding, information is
crucial to the storyteller’s make-believe. It forces the audience to figure
out who the character is and what he is doing and so draws the audience
into the story. When the audience no longer has to figure out the story, it
ceases being an audience, and the story stops.

Selective withholding of information with strategic disclosure will draw the
audience into the story. It also encourages them to subtlety identify with a party

72. 63 A.2d 233 (1949).
73. Id at234.
74. TRUBY, supra note 28, at 7.
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or witness because they begin to address the problems that the person faced,
under similar conditions of uncertainty.

Instead of disclosing facts too soon, the experienced storyteller uses the
artistic tool of foreshadowing to set up their disclosure later on. “It was a dark
and stormy night . ..” is an example of foreshadowing because it suggests that
something dark and sinister will follow. By the time it is appropriate to disclose
the good facts, the audience has been prepared for them by the foreshadowing.
The underlying theme will assist here, by influencing the choice of words or
phrases that will set the tone.

I have made reference to the fiction writer’s toolbox. There is much that
can be learned from the techniques of fiction. In a sense, the lawyer is like a
screenwriter. Not that the lawyer has license to make up the story, but the
lawyer can use screenwriting techniques, such as setting the scene through tone,
establishing a point of view through which the characters and the facts are
viewed, and moving the action and the story ahead through strategic disclosure
of the facts. The lawyer is the screenwriter, the director, and a member of the
cast,75 all in one.

12. Do Not Miss an Opportunity to Use the Right Words

or Phrases to Reinforce the Theme.

A good theme is a good start. It is not an end in itself, however. It cannot
be dropped into the story like a talisman.”® It cannot be artificial or last minute,
like the addition of liquid smoke to pulled pork. It must be well integrated into
the story and reflected in all its parts, down to the word choices.”’ Like good
barbeque, this takes time. In part, it is because we have to overcome the
tendency to taik like lawyers, or even worse, like law professors. If law school
education is like learning a foreign language, with the ultimate goal “to think
like a lawyer,” then there must be a transition back to one’s native tongue after
law school. Think like a lawyer, but talk like a real person.

Work through the language of the case. There are words to be embraced
and there are some to refrain from embracing. Figure out which ones to use or to
discard through writing out the story. I think there are too many word choices to
be made on the fly. Write them out and come back to evaluate them with a
thesaurus on the one hand and a firm grip on the theme with the other. A
thesaurus is an essential tool for picking the right word. When you are close, but
it doesn’t feel quite right, consult the thesaurus. Depending on your tendencies

75. Remember that in cross-examination, the lawyer should be the witness, asking for agreement or
disagreement from the witness on the stand with propositions put forth by the lawyer. MCELHANEY,
supra note 14, at 442,

76. “Talisman. 1: an object . . . thought to act as a charm to avert evil and bring good fortune. 2:
something that produces extraordinary or apparently magical or miraculous effects.” WEBSTER’S THIRD
NEW INTERNATIONAL DICTIONARY 2333.

77. See MCELHANEY, supra note 14, at 33-34, 629-36.
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as a writer, it will help you tone it down a notch or to kick it up a notch. The
theme will give your choice of words a guiding principle. Make the choices in
light of the theme in order to enhance the theme and not to subtract or distract
from it. If your themes are tied to deeply embedded values of the listener, the
words should be chosen to touch those emotional “buttons” that the themes set
up.

Look for phrases that touch those emotional buttons. In Spivey v. Battagliag
an employee was injured during lunchroom horseplay by a fellow employee.7
The defendant employee’s last name was the same as the company’s name. [ am
sure that it would touch emotional buttons if you opened the story with: “This is
a case involving the boss’s son.” Without saying it, without arguing it, “the
boss’s son” speaks of privilege, of nepotism, and possibly, of lack of
responsibility, because he may have immunity that other employees do not have.
In fact, argument gets in the way. The simplicity of “the boss’s son” gets the job
done in a much deadlier fashion.

Metaphors have special power. A good metaphor is vivid, often
humorous, and provides a way of telling the listener how to think about
something without seeming too aggressive. Most people resist being told how to
think. But a good metaphor slips past that resistance without being noticed. If
your metaphor reflects a theme, so much the better. A good metaphor is an
important exception to the “don’t break the spell of the story by editorializing”
rule. It is an outside opinion or commentary on the story, but, like a good-
hearted, but mischievous, young boy, the metaphor seems to get away with it
nearly every time. Perhaps it is the delight produced by the well-crafted
metaphor that provides the license. What is clear is its ability to persuade in
ways that direct argument cannot touch. Metaphors are the language of
persuasion because they break through (or go around) barriers by touching on the
common ground between the teller and the listener. Be careful, however.
Although the metaphor hasgreat potential for persuasion, it must be thought
through so that it is not turned around against you. You should spend a
significant amount of time on developing good bullet-proof metaphors in your
case.

79

13. Do Not Argue When Telling the Story.
Let Your Facts Do the Arguing.

The use of argument in opening statement is prohibited. This rule is often
violated by amateurs, but the punishment does not have to come from the judge.
Rather, it will come from the jury that usually doesn’t like to be told what to
think at such an early stage. If not punishment from the jury, it will at least
create sales resistance, which is not where you want to be on opening.

78. 258 So. 2d 815 (Fla. 1972).
79. See, e.g., PERDUE, supra note 15, at 273-312.
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Argument usually creeps into the story when the storyteller wants to tell the
listener what the story means. Opinion is argument. Facts can be persuasive on
their own if they tie in to recognizable themes or values, especially if the values
are already held by the listener. You will want your theme to be reflected in the
story, but if you press to hard on that, you will give the impression that you are
not entirely confident, or worse, that you are even desperate. Themes requlre
gentle use. “Don’t leave home without them,” as Karl Malden used to say. 80
But do it with subtlety.

Stories do not bloom under the heavy hand of the gardener. They take a lot
of preparation and initial care, but, like Toad’s garden, they must grow and
bloom on their own. The more you fuss with the story in front of the audience,
the worse the result. A light touch is what is needed. Let the story blossom
without heavy-handed preaching from the storyteller.

14. Do Not Oversell Your Facts.

In advocacy, the credibility of the speaker is very important. If you have a
long-standing or close relationship with the listener, there might be a safety net
to save your credibility from minor lapses. But the lawyer in front of the jury
has no such safety net. It is likely that the average juror comes in with a great
deal of resistance because of a pre-existing fear that the lawyer is there to trick
people with words. You do not start out even. You should figure that you are
starting out behind. Fortunately, this predicament is not set in stone. The bad
reputation of lawyers can be a plus, so long as you do not resemble the
apparition of what the average juror fears. Part of what you want to accomplish
during voir dire is the building of trust, based on the appearance of competence,
fair mindedness, and good sense. You want to be accepted by the jury as one
they can trust, as one who can be a guide through the trial. 3" The process of
building that trust is slow, the process of losing it can be very swift.

You obviously lose credibility very quickly if you get caught asserting
something that is not true. You do not have to lie, however, to lose credibility.
You can lose it by overselling the facts. Just as you can oversell the law to a
judge, you can oversell your facts to a jury. This usually happens when you
claim too much for the evidence. When you sponsor an idea, your credibility is
at stake. Choose your fights wisely.

You can oversell also by getting ahead of the evidence. It is not stretching
the facts, it is a matter of timing. If you let your desire to comment on what the
jury should be thinking, you may be getting ahead of the evidence and losing
credibility as a result. You can minimize this by not asking for the sale until the
case is all in. Let the facts speak. Keep in mind that facts do not speak for

80. American Express Commercial — Karl Malden — 1970’s, available at
http://www.youtube.com/watch?v=4K4seWtxEeA.
81. See MCELHANEY, supra note 14, at 145-46.
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themselves,$? you must use themes to shape them into a story. The phrase
“leading from behind” may be an apt description for what you are trying to do.

Remember that you are the initial judge of the credibility of what you are
trying to sell. Do not try to sell what you would not buy. Listen to your inner
voice on this. If you would not buy it, try to figure out what you would buy.
Sometimes it is a matter of overkill. Keep in mind that there are two ways to
win a race. The first is to run faster than anyone, the second is to make sure that
no one else runs faster than you.83 This means that you do not have to win every
race, that is, by being the fastest or strongest. You can also win a race by not
losing. Think about the difference. Lawyers seem to want to win every race.
This might cause overreaching when it is not necessary. You do not have to sell
the biggest and best, you might just need to sell something that fits, something
that works. Your credibility is much more convincing when you believe in what
you are selling.

15. Set the Scene and Describe the Characters with the
Language of Immediacy.

Storytellers recommend telling the story in the present tense.34 It brings the
facts closer to the audience and involves them in the story:

Good storytelling lets the audience relive events in the present so they can

understand the forces, choices, and emotions that led the character to do

what he did. Stories are really giving the audience a form of knowledge—
emotional knowledge—or what used to be known as wisdom, but they do it

in a playful, entertaining way.

Use of the present tense helps to ground the story in real time. Past tense is the
language of history; present tense is the language of re-enactment.

Persuasion in storytelling requires audience participation. And the key to
audience participation is the language of immediacy. For description, the
present tense will call on the senses — sight, hearing, smell, touch, and taste.36
Present tense makes the description immediate and the result is that certain
details may evoke a response or a recollection from the listener’s own life story.
Now, results may vary, as the ads for Viagra say. For me, the sound of a pipe
organ triggers something primal. Especially when I have not heard that sound
for a while, I begin to tear up almost immediately. It reminds me of funerals and
weddings, my time as a church musician, and the presence of the unseen
mystical hand that has shaped my life. Emotionally, I am pulled back to the
basics. For some, it may be the sound of an acoustic or electric guitar. For me,

82, ERIC OLIVER, FACTS CAN'T SPEAK FOR THEMSELVES: REVEAL THE STORIES THAT GIVE
FACTS THEIR MEANING (2005).

83. See Van Patten, Propositions on Writing and Persuasion, supra note 56, at 252-54.

84. See, e.g., PERDUE, supra note 15, at 145-46.

85. TRUBY, supra note 28, at 6.

86. See PERDUE, supra note 15, at 37-48.
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it is the pipe organ. Similarly, entering a home and smelling roast turkey
immediately pulls me back forty to fifty years to Thanksgiving holidays in
Southern California, where I grew up. The aroma of fresh baked bread will
trigger associations of home for others. These associations do not have to be
triggered by the actual sound or the actual smell. They can be triggered by
words, if the scene has been set with the language of immediacy.

A story has a time and place. It is important to provide the listener that
setting. Time is invisible, but it gives context to place; it ties into culture and
history. Place is visible, but it may tap into emotions that are ordinarily kept
below the surface. For examples of how associations may be triggered by the
setting, one need not look any further than television commercials. The most
effective ones have a sense of time and place that push emotional buttons.?’
Setting the main scene of the story, with attention to detail, is important to
summoning forth those emotions that will drive the listener to the desired
conclusions.

In describing the characters in the story, the focus is not necessarily on their
appearance, although it can be if it is appropriate. More important is the
description of their thoughts. If speaking in the first person, the thoughts are
limited to those of the narrator. The advantage of choosing the first person voice
is that it shares in a very intimate way what the narrator knows and, by inference,
what the narrator does not know. The thoughts and emotions of the narrator
have an immediacy that invites the audience to share in those thoughts and
feelings. It also retains the tension in the story because the narrator’s thoughts
and feelings are articulated under conditions of uncertainty, which is how they
were experienced in real time. Similarly, if it is important to the story to give the
audience the inner dialogue of more than one character, then the third party
narrator should be used. Note that narrator may alternate between omniscient
and simple observer in order to provide the inner dialogue only when necessary
to the story. The point is to think carefully about how to achieve the desired
audience participation through the description of setting and characters.

As Jim Perdue says: “Courtrcom storytellers often neglect to set a scene
that conjures up the proper emotional backdrop for the action.... Gifted
storytellers begin with the ‘where.””%8 Setting the scene and the characters with
the language of immediacy will stimulate audience participation without running
into the sales resistance that is generated by the hard sell.

16. Let the Facts Illustrate Complicated Concepts.

87. JiM M. PERDUE, The Art of Storytelling: Presenting an Unforgettable Story in Your Case
(Trial Guides Video 2012) cites a famous Folgers Coffee commercial. http://www.youtube.com/watch?
v=2ZnqBL6iYjA&feature=player_embedded. This is how you sell coffee. Note that you don’t have to
actually smell the coffee in order to experience the sensation that the ad is intended to evoke, That
commercial relies on pictures and a few sounds to work its pitch. The lawyer must use words, most of
the time, to evoke the senses.

88. PERDUE, supra note 15, at 40.
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If there is a common fault among inexperienced storytellers, it is that they
are too wordy. Too much information or, worse, explanation, can prevent the
story from taking hold of the imagination of the audience. Try to keep the law
out of the initial telling of the story.89 Facts before law, instead of law before
facts. Here is a good example from a recent appellate argument before the South
Dakota Supreme Court that involved several criminal charges:

On September 21, 2010, there was a full harvest moon and it was a
bad night in Bridgewater. The innocent victims in this case were Summer
Newman and Carrie Lake and they were spending a quiet evening at home
that night. Summer was up late working on a puzzle with her seventeen
year-old daughter and Carrie was asleep. One fact about Summer and
Carrie that is relevant to this appeal is that they tended to have frequent
houseguests staying with them, some that they knew very well, relatives,
and others that they did not really know at all. And on that particular
evening there was a man staying on their couch, who they knew only by
the nickname Dre and otherwise could not identify him and he apparently
was never located again. And for whatever reason, and I am not capable
of looking into people’s hearts, but the presence of these various men in
town, in Bridgewater, was drawing a lot of attention and causing a stir.
Many of them were African-American and without casting any judgment
on these unknown men several people in town were blaming a rash of
thefts and other incidents on them. And one of those who did so was City
Councilman Robert Lee Anderson, the next character in our story.
Councilman Anderson had shown some tires that he was selling to some
of these men and the next day the tires and transmission were apparently
stolen and whether fair or not, Anderson blamed the thefts on those men
and whether correctly or not, he associated the men with the house where
Summer Newman and Carrie Lake lived. Councilman Anderson was
receiving a lot of complaints from his constituents about the men he
believed were staying at this house and one can certainly speculate that
some of the complaints were based on negative racial stereotypes. But
some are based on stolen property and other minor altercations that were
again associated rightly or wrongly with these men. Anderson had had an
earful from his constituents about this perceived problem. And that day, a
Monday, he decided to go to the Bridgewater City Bar to get drunk. He
drank steadily and he talked to anyone who would listen about the men
who he thought were in that house all evening. By midnight he was very
intoxicated.

That’s where my client enters the picture. Kevin Jucht is a farmer, he
is in his 40s, lives on a farm with his elderly parents. They farm several
miles south of Bridgewater. He was on the farm all day, was still in his
bib overalls. He hadn’t been to the town of Bridgewater for months. But
he walked into the bar that night, about midnight, to have a few beers. He
barely knew Councilman Anderson, but he got drawn into Anderson’s
ranting about the men in this house. Eventually Anderson invited Kevin

89. This is a good generalization for opening statement, but definitely not so for storytelling during
closing argument.
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over to his office for some more drinks and he got it into his head that he
was going over to this house and confront these men about these thefts
and tell them about the other incidents happening in town and tell them
that they weren’t welcome in this town. It’s the very epitome of a bad and
stupid idea. And my client went along with it. Anderson had heard that
the men supposedly staying at this house had guns, so he opened his safe
in his office and got out a pistol, put it into my client’s hands. Kevin put
it in the pocket of his bib overalls for protection. Now, Anderson marched
across the street to Summer Newman’s house with my client following.
Anderson opened the screen door and broke the latch in the process. And
then the front door came open, they were pounding on it. Anderson was
pounding on it and the front door came open, whether it was kicked or
busted open, but it was busted open.

The record is very clear that when the door comes open, Summer
Newman, who had heard the commotion, she was awake doing a puzzle,
was two feet away from the door. And when it comes open, Anderson
who is a very wide, large, overweight man, is filling the doorway. So the
door is open and there is Anderson in this narrow doorway. And there are
pictures in the record. She can see Kevin Jucht behind him on the porch,
but not enough to ever even get a good look at him and he is never
identified, either that night with photo lineups, or at the grand jury.
However, he was there, obviously. Anderson gets a few feet inside the
house. He starts yelling “get out of my town. We don’t want you here.
People are committing crimes around town”—believing that the men are
in this house.

Now the man named Dre who is an African-American, he was on the
couch. He looks up and looks over and Anderson then uses a racial
epithet directed at him. Summer and Carrie were not timid. They
justifiably went right back at Anderson, said, “You get out of our house.
This is ridiculous. Get out of here.” The police are called. Anderson
stumbles back and he puts his elbow through the glass screen door and my
client at that point has been on the porch. There is evidence he may have
stepped one foot across the threshold and looked in. Otherwise, he is on
the porch. He is by that time back on the street. In the middle of the street
he’s scared, and a van is pulling up. He is scared. He fires three shots
directly into the air. They find three shell casings, empty casings in the
street. Anderson’s wife, who for some reason is listening to the police
scanner, hears the police calls and figures, well, Bob must be involved.
So she gets into her car. At that point, her car pulls up. Bob grabs his gun
away from Kevin, gets into the car and drives away. And my client
stumbles off.

Although one ordinarily addresses the South Dakota Supreme Court
differently than a jury, this is not far off from an opening statement to a jury.
The case involved several charges, including burglary and discharge of a

90. Audio Recording: Oral Argument in State of South Dakota v. Kevin Roger Jucht, #26074,
March 20, 2012, available at
http:/fujs.sd.gov/player/UJSPlayerArchive.aspx? AudioFile=../Media/2012_03_20_26074.mp3 (Sioux
Falls lawyer Ron Parsons presenting for the Appellant).
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firearm. Notice how the burglary charge, which requires entry of a dwelling
with the intent to commit a felony is treated in this narrative. The legal elements
are covered in the facts, not in the law. If the law were to be included in this
narrative, it would be much longer and would introduce another level of
complexity. The simple narrative covers the necessary ground without
becoming wordy. Providing the listener with an accessible introduction to the
case by way of story also helps to prepare the listener for the law to come.

17. Think About the Other Side and
Make Sure You Are Thinking Clearly When You Do.

You are never done with an argument until you have thought seriously
about the other side. A case that has not already settled cannot be as easy as
your narrative might suggest. You must account for what the other side may do
to counter your narrative. It may be difficult to think about the other side’s
arguments because you start out hearing your client’s perspective and often
buying into it. But taking the other side seriously will pay dividends. One way
to do this is to write out what you think the other side’s opening and close should
look like. When you feel it falter, take note. When you feel it going well, take
note. This may help you to understand what is pulling the jury to the other side.
The exercise of advocating the case against you should deepen your
understanding of the case. Thinking about the other side is especially important
in light of the metaphors that you intend to use. There is hardly anything worse
than having your own metaphor turned against you.

There are at least two obstacles to a clear understanding of the other side.
Both are self-imposed problems. The first is what may be called “mirror-
imaging.” The second is the problem of “blind spots.” Mirror-imaging involves
the grojection of your own thought process or value system on to someone
else.”! It is easy to miss something when your assessment of someone else is

91. A New York Times article on the failures of the CIA discussed the phenomenon of mirror-
imaging. Tim Weiner, Naivete at the CIA: Every Nation's Just Another U.S., N.Y TIMES, June 7, 1998,
available at http://www.users.muohio.edu/shermalw/group-think_nyt98.html.

Niccolo Machiavelli had it right: never assume the other guy will never do something you
would never do. Too bad Machiavelli never worked for the CIA.

The world might be less dangerous than it is today had the CIA and its sister intelligence
services foreseen India's nuclear tests last month. Armed with that foresight, the United States
might have been able to forestall a test, as it did back in 1995, and thus prevent an arms race in
one of the planet's least pacific places.

A report last week by retired Adm. David Jeremiah, a former vice chairman of the Joint
Chiefs of Staff, blamed the failure on systemic flaws in the way the intelligence community
gathers and handles information, trains its thousands of analysts and commands its $27-billion-
a-year empire.

But underlying those failures, Jeremiah said, was a classic American cultural assumption:
"“This 'everybody thinks like us' mind-set.”

The “"underlying mind-set” was that India "would behave as we behave,” ke said. "We
should have been much more aggressive in thinking through how the other guy thought.”

Instead, he said, U.S. analysts decided that the newly elected Hindu nationalist political
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distorted by your own projections onto the subject. It is like the baseball scout
who makes recommendations based on who reminds him of himself when he
was that age. J.R.R. Tolkien referenced mirror-imaging in The Lord of the
Rings. Gandalf explained that the path to Mount Doom could be unguarded
because Sauron would never imagine someone trying to enter Mordor and
destroying the Ring of Power: “For he is very wise, and weighs all things to a
nicety in the scales of this malice. But the only measure that he knows is desire,
desire for power; and so he Judges all hearts. Into his heart the thought will not
enter that any will refuse it. "2 When you think about the other side, be clear in
your assessment. Do not project yourself on the subject.

The second obstacle to objective assessment of the other side is the problem
of blind spots. Unlike blind spots experienced in driving a vehncle which may
be inevitable, these emotional blind spots are self-created.”> Whether due to
unexamined prejudice or actual life experience, the shutting off of information
based on who that person is or represents creates the possibility that your
assessment of the other side will not be accurate or complete. Lawyer Rick
Friedman confesses he has an aversion to certain conservative ideas, but
nevertheless warns: “[W]e risk creating our own blind spots, hiding the power of
the other side’s arguments from ourselves.”®* The best way to minimize or
eliminate these blind spots is to start with a healthy respect for the other side.
See what they can teach you about the problem. Walk a mile or two in their
shoes.

party, the BJP, couldn't possibly be serious when it campaigned on a nuclear weapons platform.
Westerners saw good reasons for India to eschew testing and therefore thought Indians must
understand their own best interests the same way.

Intelligence professionals have a name for this kind of thinking: mirror-imaging. It is
considered one of the most basic mistakes in the spy manual.

“Mirror-imaging -- projecting your thought process or value system onto someone else -- is
one of the greatest threats to objective intelligence analysis," a senior CIA officer, Frank
Watanabe, wrote last year in Studies in Intelligence, the agency's in-house joumnal. "Avoid
micror-imaging at all costs," he advised.

Failing to follow such counsel led the United States to believe that Japan would never attack
Pearl Harbor and that Saddam Hussein would never invade Kuwait.

Id.
92. See Richard Fernandez, Negative, THE BELMONT CLUB, Nov. 4, 2011,
hutp://pjmedia.com/richardfernandez/201 1/11/04/negative.
93. RICK FRIEDMAN, ON BECOMING A TRIAL LAWYER 167 (2008).
Just as Carl Rogers said and countless psychological studies have confirmed, our sense of self
distorts our perception of what is going on around us.

We formed our selves to deal with a reality that no longer exists-or at least /argely no
longer exists. It’s as if we spent our first twenty years in a small room doing close-up work on
watches and jewelry, wearing thick lenses to help us see clearly. Now we are outside, driving a
car at sixty miles per hour, still wearing those thick lenses designed for close-up work.

Simply stated, our sense of self creates blind spots and distorts of perception. We don’t see
ourselves as we really are (perhaps we’re afraid to), and we are unable to see others as they
really are. As events unfold, we are often reacting to unexplored things inside of us rather than
to the events themselves.

Id. at 166-67.
94. Id. at 141,
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18. Deal with Reluctant or Even Hostile Jurors By Finding a Theme
That Will Resonate With Them.

It is inevitable that some perfectly good themes will run into difficulty with
certain jurors. This is due, in part, to the success of the “tort-reform” movement
in poisoning the jury pool to believe that lawsuits are a danger to the system.
Whether it is the belief that lawsuits undermine the quality, availability, and cost
of health care, or threaten to ruin the economy by making everything more
expensive, or impede the development of newer and safer products, lawsuits in
general, and plaintiffs lawyers in particular, are the target of derogatory jokes
and unrelenting criticism that has embedded itself deeply into the culture.
Thus, the opening that “we have come here to ask you to right a wrong”96
sometimes falls on deaf ears. This may be due to a fear that giving the plaintiff
any money will cause the juror’s insurance rates to go up or that the events are
the result of God’s will and that the plaintiff should simply “buck up” and accept
it as such. It may feel like an impenetrable barrier to the plaintiff’s lawyer who
faces a jury composed of a critical mass of “tort-reform” believers.

An extremely important book by David Ball and Don Keenan, Reptile: A
2009 Manual of the Plaintiff’s Revolution, addresses that problem. Identifying
in ordinary people a deeply embedded concern for survival and a consequent
sensitivity to danger, Ball and Keenan argue that themes ought to be grounded in
ways to make individuals and the community safer.”’ By changing the theme to
resonate with a person’s unconscious concerns, it increases the chances of
success.’

Another way to restructure the theme to deal with other underlying hostile
values has been observed by Rick Friedman. A lawyer friend of his, practicing
in an anti-tort area of the country, reframed the negligence case into the new
theme of sanctity of contract:

When we get our driver’s license from the state, we are entering into a
contract with the State of Oklahoma and all other drivers who are legally
on the road. The laws of the state are the contract we all agree to follow.
Among other things, all of us agree to yield when the state puts a yield

95. DAVID BALL AND DON C. KEENAN, REPTILE: THE 2009 MANUAL OF THE PLAINTIFF'S
REVOLUTION 25-26 (2609).
96. MCELHANEY, supra note 14, at 31.
97. BALL & KEENAN, supra note 95, at 29-40.
98. Ball and Keenan describe the deepest, most basic concerns as being part of the Reptilian brain,
They believe that individuals can be tummed with the right kind of appeal to those unconscious concerns:
The Reptile prefers us for two reasons: First, the Reptile is about community (and thus her own)
safety - which, in trial, is our exclusive domain. The defense almost never has a way to help
community safety. The defense mantra is virtually always, “Give danger a pass.”
Second, the courtroom is a safety arena. Trials were invented (by the safety conscious ancient
Greeks, not the bum-‘em-at-stake eatly English) for the purpose of making the public safer. So
when we pursue safety, we are doing what the courtroom was invented and maintained for.
Id. at 27.
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sign up. A year and a half 3e0, at the comner of Elm and Shuster, Mr.
Simpson broke that contract.’
Nice move, but does it work? Friedman says yes, as to his friend, and explains
why:
{Ulitimately, a jury verdict is a reflection of how the jurors see the world
or would like the world to be. . . .
Jurors want to live in a world that has hope, where people who break
the rules are punished, where hard work is rewarded, where contracts are
honored, where no one gets something for nothing.w‘j
Reframing the theme to deal with underlying concerns of potentially hostile
jurors is not a gimmick or manipulation. It is about meeting the jurors where
they are and appealing to their good instincts and their self-interest.

19. Think About the Timing of Emotion in Your Story and
About When to Close the Deal.

There is clearly room for emotion in storytelling. The issue is timing. Rick
Friedman talks about the counter-productive consequences of an emotional
opening statement:

If you are emotional in opening statement, venting your anger at the

defendant, you leave little room for the juror’s anger. They may even

push back, finding ways to view your anger as inappropriate. One friend

of mine expresses this concept by saying, “You should never let your

emotions get out ahead of the jurors’.” Gerry Spence expresses a similar

concept, saying you should not destroy a witness until the jury wants that

witness destroyed.ml
You risk damaging your credibility as a guide who can be trusted. There will be
time for emotion later, on cross. Not at the beginning of the cross (the so-called
“angry cross”), but, as Spence suggests, when the time is right. Emotion is very
appropriate in closing argument, but only after you have earned the right.

Don’t tell the audience what they are going to think (“You won’t believe
this”) or how to think before they reach the conclusion on their own. There is a
time for editorializing, but don’t jump the gun. Give the listeners the emotional
space to arrive at where the story is heading. The ending of your story should
confirm the conclusion they have already arrived at. They are then ready to hear
the ending because it will empower their judgment about what is right and what
is wrong. Do not get there before they do.

20. Your Voice Is an Instrument. Use It Accordingly.

There are those who are blessed with the gift of a great voice. It is

99. FRIEDMAN, supra note 93, at 123,
100, Id at127.
101, Id. atlll.
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impossible to imagine better narrators than Morgan Freeman in The Shawshank
Redemptzonm2 or Sam Elliott in The Big Lebowski'® or the voice of a great
character, like James Earl Jones as Darth Vader in Star Wars. 104 World class
voices. We cannot be like them, but you should not ignore the importance of
your voice when telling the story. Your voice should be thought of as an
instrument to be played. Storytelling is not just talk. It requires attention to such
matters as pace, pitch and volume, and even silence.

Pace should be reflective of the storytelling. A story has a shape, like a
musical phrase will have a shape. It begins, it rises, it falls. It pushes toward
conflict and then finds resolution. Like a musical theme, it may crescendo near
the end. The pace of the storytelling cannot be even. The listener will need
relief in order to avoid monotony. Pace must be varied, moving more quickly
through the foundational parts and slowing down for the more important parts.
Pace should match what you are trying to achieve at any particular part of the
story. Of course, the most dramatic variance of pace is to stop completely.
“Great orators, great trial lawyers, and those with even superﬁcml involvement
in theater have always known there is great power in silence.” 105 There is great
power in silence. Do not mess it up with fumbling around for an exhibit or other
distracting movement. It must be intentional, and your facial expression and
body posture should be commensurate with the silence.

Although telling a story through speech, rather than music, involves the
speaking voice, you should not neglect the tools of pitch and volume. High or
low, loud or soft, are options at your disposal. Do not fall into a pattern of high
and low that becomes sing songy. Remember that pitch is how the voice gives
the listener the punctuation of the sentences, with a lift at the end to designate a
question and a turn down at the end to indicate a period. A pause may indicate a
paragraph ending. Variation in pitch and volume may also help to bring in
emotion appropriate to the story. As a caution, you may want outside appraisal
of your voice pitch, volume, clarity, and resonance in order to understand how
your voice comes across to others. Work to eliminate, or at least tone down, the
aspects that annoy or distract. Your voice should be the messenger, not the
message.

Delivery of the story, with emphasis through facial expressions as well as
hand and body gestures can enhance or break the spell of the narrative. '
Practice your delivery and, if possible, have it videotaped. It is a different
experience watching yourself. Scout yourself, like a coach would scout an
upcoming opponent. Use that review to correct the problems that emerge.

102. THE SHAWSHANK REDEMPTION (1994).

103. THE BiG LEBOWSK! (1998).

104. STAR WARS: EPISODE IV, A NEwW HOPE (1977); EPISODE V, THE EMPIRE STRIKES BACK
(1980); and EPISODE VI, RETURN OF THE JEDI (1983).

105. FRIEDMAN, supra note 93, at 144,

106. See generally DAVID BALL, THEATER TIPS AND STRATEGIES FOR JURY TRIALS (3d ed. 2003).
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21. Practice and Visualize the Storytelling.

Practicing telling the story before you deliver it to an audience is probably a
good idea. Storytelling is interactive and you need to have your own issues
settled before you meet your audience. It will likely be different when you
do 107 Try to visualize the impact that the unfolding of the narrative will have on
the audience. Do not paint yourself into a corner. I once saw an experienced
Sioux Falls attorney paint himself into a corner because of a failure to visualize
the presentation. He was giving a children’s sermon on grace during the regular
service at church. To illustrate his point, he brought candy to give to the kids.
However, there were more kids who showed up than he had candy for. To the
kids’ obvious dismay (as well as his), he did not realize that until he ran out.
Result, crying kids and an embarrassed lawyer. Not a good visual, and not a
good message on grace either. Like the new science teacher in high school who
attempts the in-class experiments, try the presentation more than once ahead of
time. And have a Plan B.

22. Use Humor, But Do It Carefully; Make It Appropriate to the Story and
the Audience.

Humor in general is a great universal connector. It helps to break the ice
and to begin connecting with the audience. Even better is the humorous opening
that previews the theme. That is, don’t follow a mechanical formula and drop a
joke into the opening without looking for the right example of humor to make a
point that will be developed in the story. One of my best openings occurred as a
guest lecturer for third year medical students, as part of their orientation week
before starting on their clinical rotations. My subject was medical malpractice. 1
felt like Daniel, going into the Lion’s Den. I knew one of the medical students,
who was a friend of my oldest daughter. In fact, I had taught his high school
Sunday School class several years before. So, after being introduced and stating
my topic, I acknowledged that I faced a daunting task. I said, “The last time I
felt this apprehensive about talking to a group was when I taught high school
Sunday School.” And then, looking directly at my former student, I said, “And
Paul was in that class, too.” The class loved that remark because Paul was a
popular, but mischievous, member of the med school community (as he was in
the church community). With that breaking of the tension, I was off to a good

107. Helmuth von Moltke, Chief of Staff of the Prussian army for thirty years in the latter part of the
nineteenth century, is known for the following statement: “No battle plan survives the first contact with
the enemy.” DANIEL J. HUGHES, ED., MOLTKE ON THE ART OF WAR: SELECTED WRITINGS 45-47
(1993). That wisdom applies to many situations. Whether it is a first date, a first class, a first interview
for a job, or the first day of trial, visualization of the event may help to avoid some mistakes that
otherwise will haunt you for a long, long time. On the other hand, mistakes, especially of the social
kind, are important in character development. As Miss Manners says, how else can one acquire those
emotional scars that make us so much more interesting later on in life? See generally JUDITH MARTIN,
Miss MANNERS' GUIDE TO EXCRUCIATINGLY CORRECT BEHAVIOR (Freshly Updated ed. 2005).
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start and the presentation was a success.

Although my med school orientation went well, humor in particular can be
very risky. Telling the wrong joke at the wrong time or at the wrong place will
show you just how risky. In these times of political correctness, even if you are
a tenured professor, it may demonstrate that there is no such thing as tenure. If
you are talking to the wrong jury, punishment will be swift and sure. The fall
from grace (or tenure) can happen in the blink of an eye.

Although there is great risk, there is also great benefit. Be careful, and
think it through from many angles. If there is any question, talk to people about
it. Do not toss in a joke just because you think it is required in order to connect.
Make it appropriate to the audience. If you exercise care, the use of humor will
assist greatly in making connections with that audience. High risk, but high
rewards.

23. Make a Habit of Using Simple Declarative Sentences
As Much As Possible.

One of the most important principles of persuasive writing — using simple,
declarative sentences'%® — is even more important for speaking. The ability of a
reader to re-read a sentence or retrace steps further back to re-read gives the
writer somewhat greater latitude on matters, such as sentence length, dependent
clauses, and references. Obviously, it is not good if the reader has to do that, but
" there is some flexibility there. With listeners, there is not much flexibility. The
listener cannot rewind the tape. You must keep your statements short and direct.
Do not burden the listeners with long circuitous sentences to make your point.
Size matters, shorter is better.

Simple, declarative sentences will not win you the Pulitzer Prize, but they
will communicate. Subject, verb, object. Subject, verb, object. Make it a
practice to think in that simple sentence format because there is a tendency of
lawyers, and especially law professors, to embellish with dependent clauses and
multiple modifiers. Dependent clauses are not banned from speaking, but use
them sparingly. They make for wonderful transitions from proposition to
proposition. But the reason they cause problems is that a dependent clause at the
beginning of the sentence will delay the time for the listener to learn about the
subject who acts, often with respect to an object. In order to make sense of the
sentence, the mind focuses first on the subject, verb, and object and then returns
to the dependent clauses at the beginning and wherever else they are found in a
complex sentence. And this is all supposed to happen before you as the speaker
starts the next sentence. The delivery of a dependent clause can be used to
enhance tension, but do it knowingly and do not overuse it.

In speaking, you should be careful about references. The listener, unlike
the reader, does not have the opportunity to go back and figure out a reference.

108. Van Patten, Propositions on Writing and Persuasion, supra note 56, at 266-67.
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Do not make your audience mind readers. For example, you must be careful
when using pronouns. Most stories have multiple characters. As the storyteller,
you know to whom you are referring, but the audience does not. A less than
careful use of pronouns can produce confusion. You can use them, but the
reference must be clear. The use of modifiers can often create ambiguities. The
ambiguity is: what does the modifier modify? The usual rule is it modifies the
object closest to it, but the rule is not always followed, especially in speech. The
classic example is Groucho Marx’s famous line: “One moming I shot an
elephant in my pajamas. How he got into my pajamas, I’ll never know.”'% The
humor here comes from the intentionally misplaced modifier. This is also an
example of why the rule of last antecedent does not apply in every case.'!® The
point here is do not get close to ambiguity. If your listener has to resort to the
Rule of the Last Antecedent, you have already lost. Make sure your references
are tight.

24. Speak With Conviction.

As much or more powerful than well-placed emotion is conviction.
Delivering a narrative when you are speaking from the heart is one of the joys of
life, both for the storyteller and for the listener. This cannot be taught, except by
example. Former Senator Tom Daschle’s eulogy at former Governor William
Janklow’s funeral is a very good place to start.'!!  Although I do not share
Senator Daschle’s politics, I thought it was one of the best speeches I have ever
heard. It was very moving, and persuasive. Another powerful example would
be Randy Pausch’s last lecture, Achieving Your Childhood Dreams.}'? The
emotional setting of these two speeches was clearly an important reason for the
impact, but it wasn’t the sole basis.

Speaking with conviction does not require an emotional situation. It
requires sincerity. You can’t sell what you wouldn’t buy, so the conviction must
be real. That is why searching for the right theme is so important. Take the
hardest case. Defending someone who is apparently guilty as charged. That’s a
hard sell. But, remembering that there are two ways to win a race — running
faster than any one or making sure that no one runs faster than you — you can
attack the government’s case with conviction, if there is a basis for the theme:
before the government may imprison anyone, it must follow its own rules. The
right theme helps to keep you from overselling your evidence.

109. Groucho Marx, BRAINYQUOTE,
http://www.brainyquote.com/quotes/quotes/g/grouchomar128462.html (last visited April 29, 2012).

110. See, e.g., Kaberna v. Scheol Board of Lead-Deadwood School Dist., 438 N.W.2d 542, 543
(S.D. 1989).

111. See KELOLAND.COM, Janklow Funeral Service,
http://sms.keloland.com/videoarchive/?VideoFile=120118jankiowfuneral (last visited April 29, 2012).
The speech may be seen beginning at the 52:25 mark, but I would also recommend Russ Janklow’s
moving introduction of Senator Daschle, beginning at the 49:30 mark.

112. http://www.youtube.com/watch?v=ji5_MgicxSo (last viewed June 19, 2012).
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For storytelling, the same is true, even if understood in a slightly different
way. Like the children’s stories, the story you tell may be unreal, but not untrue.
The truth in the story you tell helps the listener to find the truth in the argument
you are making. But that will not happen if you use the story as a contrivance, if
you don’t take the truth of your own story seriously. People can sense
manipulation and insincerity. Tell the story from the heart.

25. Keep It Simple.

It takes time to make it simple. The classic line is from Pascal, who
apologized to a friend for the length of a letter, saying he did not have time to
write a shorter one.''* Work on your story—pick the right theme, think about
the moral infrastructure, the underlying structure, the sequence, the word
choices, and know when to add emotion and close the deal. Be sure to leave
time to trim and tighten. No editorializing or side trips. Distractions interfere
with the power of the story. An important distraction may be your ego. Unless
there is a good reason to do so, make it about the story, not the storyteller. Just
keep it simple.

CONCLUSION

Stories and metaphors (which are tiny stories) are a vital medium for
persuasion. If conceived and executed correctly, they break down the familiar
barriers of resistance. Stories allow you to find a common ground with the
listener in a non-threatening way, without the appearance of coercion or trickery.
By tapping into deeply held, often unconscious beliefs, a good story speaks more
directly to real concerns than one could ever hope to do with plain argument. A
good story makes the language of persuasion both universal and concrete.

113. See Blaise Pascal, The Provincial Letters of Blaise Pascal, Letter XV1, to the Reverend Fathers,
the Jesuits, December 4, 1656, available at http://oregonstate.edv/instruct/phi302/texts/pascal/letters-
c.htmI#LETTER%20X VL.
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AKRON, OHIO 44325-2901
(330) 972-7960
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INTRODUCTION

Go to any courthouse in the country just about any day of the week and you’ll
hear it — the sounds of lawyers droning on and on with their technical arguments,
their redundant questioning of reluctant witnesses, the subtle points which are
relevant only to them. Look at the poor helpless jurors who are tied to their seats by
civic duty, by law. They struggle to pay attention but fade in and out as the noise
continues to wash over them — numbing them. Look at the litigants whose lives will
be directly affected by the result of the proceedings. Even their stake in the outcome
cannot hold their attention. Their eyes glaze over despite a valiant effort to appear
interested. As Thomas A. Mauet says, “Boredom is the enemy of effective
communication . . . .”!

Why are these people — these lawyers who have dedicated their professional lives
to the art of persuasion — so incapable of telling a simple story passionately and
succinctly? Why are the jurors not hanging on every word, [2] mesmerized as they
watch these masters perform their art? Each Monday morning, we recount the
events of the weekend to our colleagues with more passion and greater animation.

* Northern Illinois University Law Review originally published this article at 21 N. ILL. U. L. REV.
1 (2001). The article is reprinted here with permission. The bracketed numbers throughout this
document refer to the pagination in the original publication.

" Dana K. Cole is a tenured Associate Professor at the University of Akron School of Law and is
on the teaching faculty of Gerry Spence’s Trial Lawyer’s College.

I appreciate the support of the University of Akron School of Law in providing me a summer
research grant.

I acknowledge the kind assistance of John Nolte, Ph.D., for his teaching, direction and
suggestions. To have a psychodramatist of his caliber advising me has been a great gift. I also
recognize the significant contributions of Gerry Spence, Esq., who is engaged in a constant struggle,
not only to find a better way to represent people as a lawyer, but also to share his great gifts with
young lawyers through his non-profit Trial Lawyer’s College. The successful development of
psychodrama as a tool for trial lawyers is largely the result of his vision and generosity.

I am grateful for the invaluable research assistance and encouragement of Anthony Gallia and
Melinda Smith. Students like Anthony and Melinda are the reason most of us went into legal
education.

This article expands upon a presentation at the Northern Illinois University Law Review’s Ninth
Annual Symposium, “Defense Strategies in Death Penalty Litigation,” on March 23, 2000, entitled
“Psychodrama in Capital Cases: A New Tool for Humanizing the Accused.”

! THOMAS A. MAUET, TRIAL TECHNIQUES 19 (5th ed. 2600).
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Why then are we seemingly incapable of effective communication when we are in
court?

There seems to be little dispute among trial lawyers and trial advocacy teachers
that the essence of the trial is storytelling and that storytelling principles are not only
helpful, but also essential to an engaging and persuasive presentation.” Trial lawyers
and trial advocacy teachers are looking for ways to take advantage of storytelling
techniques to make our presentations more persuasive.

Part of the problem is that the format in which the trial lawyer must operate is
not conducive to good storytelling. Good stories have a beginning, a middle and an
end. They often begin with “once upon a time” and end with “and they lived happily
ever after,” and in between is a logical progression, a series of scenes interrelated by
cause and effect. However, in trial, the story is jumbled. The evidence comes in
piecemeal through witnesses and exhibits — often out of chronological order and
disrupted by the opponent through objections and cross-examination.” To make
matters worse, the opponent is simultaneously advancing a competing story. The
jury is left with the task of constructing its own narrative as a way of organizing the
pieces in a coherent fashion.* Opening statements are used to mitigate the problem
by giving the [3] jury a cohesive story as a guide for organizing the evidence.” Trial
advocacy teachers also stress the importance of theme as an organizing Jarinciple
used throughout the trial to steer the jury in its construction of the evidence.

The problem of format is only part of the problem and may be given too much
credit for disrupting our presentations. Format is a convenient scapegoat for our
inadequacies as storytellers. Even without the challenge of the format of a trial,
most lawyers are simply not good storytellers. The truth is that trial lawyers are not

% See Lawyers as Storytellers and Storytellers as Lawyers: An Interdisciplinary Symposium
Exploring the Use of Storytelling in the Practice of Law, 18 VT. L. REV. 567 (1994); Symposium,
Legal Storytelling, 87 MICH. L. REv. 2073 (1989); Symposium, Speeches from the Emperor’s Old
Prose: Reexamining the Language of Law, 77 CORNELL L. REV. 1233 (1992). The legal storytelling
movement is not limited to the courtroom but has spread to the classroom and legal scholarship. See,
e.g., Daniel Farber & Suzanne Sherry, Telling Stories Out of School: An Essay on Legal Narratives,
45 STAN. L. REV. 807 (1993) (purporting to offer a systematic appraisal of the storytelling movement,
particularly as it relates to legal scholarship); Jane B. Baron, Resistance to Stories, 67 S. CAL. L. REV.
255 (1994) (disagreeing with Farber and Sherry); Richard A. Matasar, Storytelling and Legal
Scholarship, 68 CHIL-KENT L. REV. 353 (1992) (discussing the advantages of narrative in scholarship
and teaching); Sandra Craig McKenzie, Storytelling: A Different Voice for Legal Education, 41 KAN.
L. REVv. 251 (1992) (discussing the need to teach storytelling in law school).

3 See generally Richard Lempert, Telling Tales in Court: Trial Procedure and the Story Model,
13 CARDOZO L. REV. 559, 559 (1991). Lempert suggests that trial lawyers should present the case in
chronological order, not witness order. Witnesses should not be called and then asked everything
they know about the case; they should be asked only as much as is necessary to advance the story.
Witnesses should then step down, only to be recalled later when further testimony would fit more
nicely into the story. Id. at 565-66. Lempert recognizes that predictable impediments to this
approach would be the inconvenience to the witness and the discretion of the judge under Rule 611 of
the Federal Rules of Evidence. Id. at 566.

4 See generally Nancy Pennington & Reid Hastie, A Cognitive Theory of Juror Decision Making:
The Story Model, 13 CARDOZO L. REV. 519 (1991).

1. ALEXANDER TANFORD, THE TRIAL PROCESS: LAW, TACTICS AND ETHICS 263 (1983).

% RONALD L. CARLSON & EDWARD J. IMWINKELRIED, DYNAMICS OF TRIAL PRACTICE: PROBLEMS
AND MATERIALS 39-40 (2d ed. 1995).



trained to be good storytellers.” Lawyers are trained to think analytically.® In the
words of one writer: “Starting with the first day of law school, lawyers are taught to
suspend emotion in favor of cold, legal analysis.” They learn to decontextualize
facts and categorize them according to their legal significance, sorting the relevant
facts issue by issue.'® They deconstruct and reduce the experience and then
reorganize it to correspond with abstract legal principles.'' The pieces, now
reorganized and grouped in a legal context, lose the information-rich context of the
experience as lived and felt.'> Legal analysis, while essential to the lawyer and legal
argument, is death to the story.'* Legal theory and legal discourse are simply too far
removed from human e)q:;e:rience.14

[4] Given the format of the trial and our legal training, there is little wonder that
many trial lawyers are boring, repetitive speakers. Lawyers should focus on
techniques designed to compensate for the awkward format, and they should strive
to communicate with jurors like human beings. But there is another, more
fundamental issue that prevents the trial lawyer from communicating the story of the
case. The problem with storytelling is that we simply do not know the story. We

" McKenzie, supra note 2, at 251-52 (“Although lawyers are storytellers, they are not trained as
such. Legal education in the United States today is dominated by the ‘case method’ of instruction
first used by Christopher Langdell at Harvard University in the late nineteenth century. . . . [T]he role
of the lawyer as storyteller . . . has been largely ignored in legal education.”).

¥ Roger C. Cramton, The Ordinary Religion of the Law School Classroom, 29 J. LEGAL EDUC.
247, 248 (1978).

® Adrienne Drell, Chilling Out, A.B.A.J., Oct. 1994, at 70 (1994).

' See Graham B. Strong, The Lawyer's Left Hand: Nonanalytical Thought in the Practice of
Law, 69 U. CoLo. L. REv. 759, 781 (1998).

' See Toni M. Massaro, Empathy, Legal Storytelling, and the Rule of Law: New Words, Old
Wounds?, 87 MICH. L. REv. 2099, 2103 (1989) (“The popular image of lawyers is that we are
committed to formal rationality. We are trained to cabin ‘empathic’ responses and remain steadfast in
our commitment to legal principles despite emotional dissonance.”).

12 See Strong, supra note 10, at 781, 782.

13 See Philip N. Meyer, “Desperate for Love III”: Rethinking Closing Arguments as Stories, 50
S.C. L. REV. 715, 716 (1999) (“There are two modes of functioning, two modes of thought, each
providing distinctive ways of ordering experience, of reconstructing reality. The two [the analytical
and the narrative] (though complementary) are irreducible to one another. . . . A good story and a
well-formed logical argument are different natural kinds . . . . It has been claimed that one is a
refinement of or abstraction from the other. But this must be either false or true only in the most
unenlightening way.”).

Massaro, supra note 11, at 2105. Most people and, therefore, most jurors, are affective (right
brain) decision-makers. MAUET, supra note 1, at 14-15. They care more about people than problems.
They use deductive reasoning that is primarily emotional and impulsive. Once they make a decision,
they justify the decision as logical and fair by discounting, discrediting or even ignoring information
that is inconsistent with their decision. /d.; see also BERT DECKER, YOU’VE GOT TO BE BELIEVED TO
BE HEARD (1992). In stark contrast, lawyers are trained to be cognitive (left brain) decision-makers.
See Strong, supra note 10, at 761. They are more likely to withhold judgment until all of the facts
have been accumulated. They then use inductive reasoning and come to logical conclusions based on
an analysis of the facts. To the extent that lawyers approach the trial of a lawsuit as a factual/legal
dispute, they will fail to effectively communicate with jurors who approach the trial as a human
drama. Lawyers typically focus on the facts while the jurors are more interested in the people, their
relationships and their human experiences. See JAMES E. MCELHANEY, TRIAL NOTEBOOK 133 (3d ed.
1994).



know the facts as our client and other witnesses have told them to us, but not the real
story as lived, felt and experienced by our client and the witnesses.

Trial lawyers necessarily focus on the facts that reveal what happened. Better
trial lawyers add additional facts that describe why it happened."”> Good storytellers
develop how it was experienced by the characters.

In his article entitled The Trial as a Persuasive Story, Professor Steven Lubet
gives us a useful example — a simple personal injury case.'® The lawyer represents
the plaintiff who was injured when the car she was operating was struck from behind
by the car operated by the defendant. Immediately before the collision, the traffic
slowed to allow a fire truck to pass. These are the basic facts describing what
happened, and they may be all that is legally essential.

We know why the plaintiff slowed down — because of the fire truck. But the jury
may be left wondering why the defendant, also part of the traffic, did not slow down.
Perhaps the defendant was negligent, but perhaps the plaintiff stopped too abruptly
and was at least partially to blame. Perhaps there was no fire truck at all. Perhaps
the fire truck was not sounding its siren or otherwise alerting traffic to stop.
Professor Lubet insightfully notes that the story will be more persuasive if the lawyer
can establish a reason for the defendant’s conduct — in other words why it
happened."” For example, what if the [5] defendant was late for a very important
business meeting? The defendant’s reason to rush now makes it more likely that he
did rush. Understanding why the actor might do something gives context and
meaning to the action and makes the action more likely to have occurred.

But there is more to the story we could explore. How did the defendant
experience the facts? Perhaps the defendant felt his blood pressure rise as the digital
clock on the dashboard served as a constant reminder that he would certainly be late.
He tightly gripped the steering wheel and leaned forward, angry with himself for not
allowing more time as he envisioned the embarrassing scene that awaited him upon
his arrival at the office. He stared at the congestion ahead and saw the traffic as a
frustrating impediment. He calculated how late he would be and said to himself
almost audibly, “Why didn’t I leave ten minutes earlier? What am I going to say
when I get there?” With the insight of how it was experienced, we can now compare
our own experience with the actor’s experience. We recognize the experience as
akin to our own. We can now empathize in the sense of understanding that the
action of the defendant is not only more likely, but also ultimately believable.

Trials are frequently likened to a drama.'® The comparison is an easy one to
accept since both theater and trial involve storytelling.'® One of the lessons we can
take from the theater is the notion that credibility originates with the inner feelings
the actor is experiencing and not the action itself. Actors and directors have long

15 Steven Lubet, The Trial As a Persuasive Story, 14 AM. J. TRIAL ADVOC. 77, 78-81 (1990).

' 1d. at 80-81.

Y 1d.

'® JAMES W. JEANS, TRIAL ADVOCACY 303 (2d ed. 1993); see also DAVID BALL, THEATER TIPS
AND STRATEGIES FOR JURY TRIALS (2d ed. 1997).

'% Strong, supra note 10, at 780 (“In the . . . theater of the courtroom, lawyers become themselves
principle storytellers, and the producers and directors of tales told by others.”).
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understood the critical importance of “motivation.””® Motivation is referred to by
different terms — inner motive forces,21 the obje:ctive,22 and so forth — but the idea is
the same. All action in the theatre must have an inner justiﬁcaticm.23 The
motivation to act lies in the wishes, needs and desires of the human.”* When the
action is generated by true feelings, the action is logical, coherent and real.”> When
the action is not generated by true feelings, the action is artificial. The inner feelings
are the guiding force that generates the action. The inner feelings are the reason for
[6] the action and are, therefore, more important than the action itself. The inner
forces are what “excite the audience and make the action believable.”*®

If inner motive forces are at the heart of credibility, the typical presentations in
court fail to use the most persuasive material. We discuss the action in terms of
what happened. But the trial lawyer who stops there fails to give the jury sufficient
input to accept or reject the action. Better presentations include the situation or
external forces that preceded the action to explain why the action happened. This
information is critical to evaluating the action, but only insofar as it gives context to
the inner forces (the feelings) that generate the action. If the jury is not also given
the inner motive forces (how the facts were experienced) the link between external
force and action is missing.

Psychiatrist and psychodramatist Dr. John Nolte” also distinguishes between
facts and our experience of the facts:

It is not just what happens to us that is important and that makes us who
we are, it is how we experience what has happened to us. The facts are
only a small part of anything that happens. Our experiences are stories,
our stories. Together they comprise the story of our lives.?

Perhaps we tell only the facts (what happened and why) because all we know are the
facts. In presenting our cases to the jury, if we could communicate the facts in a way
that reveals how the witnesses experienced those facts, the jury would be better able
to understand and relate to the witnesses on an emotional level and accept the facts.
We cannot tell what we do not know. As lawyers charged with the responsibility
of telling our client’s story, if we could somehow experience our client’s stories —
not just hear about them, but experience them — we would understand on an

% See JOHN E. DIETRICH & RALPH W. DUCKWALL, PLAY DIRECTION 6 (2d ed. 1983).

21 CONSTANTIN STANISLAVSKI, AN ACTOR PREPARES 244 (1963).

2 WILLIAM BALL, A SENSE OF DIRECTION: SOME OBSERVATIONS ON THE ART OF DIRECTING
70-92 (1984).

2 STANISLAVSKI, supra note 21, at 46.

*1d.

B Id.

%1d. at5.

%7 John Nolte, Ph.D., is a psychologist and psychodramatist in Hartford, Connecticut. Dr. Nolte
is on the teaching faculty of Gerry Spence’s Trial Lawyer’s College, where psychodrama is used
extensively in the training of trial lawyers.

2 John Nolte, Brochure for the “Psychodrama and Telling the Story” Workshop, Oct. 23-25,
1998 (Midwest Ctr. for Psychodrama & Sociometry, Omaha, Neb.) [hereinafter “Psychodrama and
Telling the Story” Brochure].



emotional level how the facts were experienced. We could then communicate that
experience to the jury.

Proponents of a method called “psychodrama” contend that it is a tool that
permits us to access the experience of others — to see things as they saw them and to
feel it as they felt it — in other words, to truly empathize. Psychodrama also allows
us to access our own experiences and to better [7] understand our experiences.
“Psychodrama expands our understanding of experiences, hence our understanding
of ourselves.”?

I attempt in this article to make trial lawyers and trial advocacy teachers aware of
this tool called psychodrama and how it is being used in preparation for trial and at
trial. But psychodrama is an action method.”® Writing an article about psychodrama
is like writing a manual on how to swim. You will have only a slightly better
understanding of swimming after studying a Red Cross manual on how to perform
the various strokes. It is not until you are in the water that you will begin to fully
appreciate the concept. So it is with psychodrama. No article could serve as a
substitute for the experience of doing. To fully evaluate the usefulness of
psychodrama in the trial of cases will require experience with the method.

I. WHAT IS PSYCHODRAMA?
A. INTRODUCTION TO PSYCHODRAMA

Psychodrama is considered, first and foremost, a method of psychotherapy.*'
However, unlike traditional Freudian psychoanalysis, where the subjects talk about
their experiences, dreams and fantasies, psychodrama requires action.*
Psychodrama has the subject dramatize certain events as a spontaneous play on a
“stage” in a group setting.’®> The subject literally goes through the motions of
physically acting out the scene.

Dr. J.L. Moreno, the creator of psychodrama, defined psychodrama as “the
science which explores the ‘truth’ by dramatic methods.”** Adam Blatner described
psychodrama as follows:

Psychodrama is a method of psychotherapy in which patients enact the
relevant events in their lives instead of simply talking about them. This
involves exploring in action not only historical events but, more

29
Id.

30 T1AN DAYTON, PH.D., THE DRAMA WITHIN: PSYCHODRAMA AND EXPERIENTIAL THERAPY 1
(1994).

3 3 J.L. MORENO & ZERKA T. MORENO, PSYCHODRAMA: ACTION THERAPY & PRINCIPLES OF
PRACTICE 11 (1969). Psychodrama was, from its inception, a therapeutic method. Moreno proposed
the replacement of Freudian psychoanalysis with psychodrama. 3 id. at 11, 24.

32 ADAM BLATNER, FOUNDATIONS OF PSYCHODRAMA: HISTORY, THEORY, AND PRACTICE 1 (3d
ed. 1988).

3.

i JL. MORENO, WHO SHALL SURVIVE?. FOUNDATIONS OF SOCIOMETRY, GROUP
PSYCHOTHERAPY, AND SOCIODRAMA 81 (3d ed. 1978).
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importantly, [8] dimensions of psychological events not ordinarily
addressed in conventional dramatic process: unspoken thoughts,
encounters with those not present, portrayals of fantasies of what others
might be feeling and thinking, envisioning future possibilities, and many
other aspects of the phenomenology of human experience.

Psychodrama is a spontaneously created play, produced without script or rehearsal,
with improvised props, for the purpose of gaining insight that can only be achieved
in action. In psychodrama, life situations and conflicts are explored by enacting
them, rather than talking about them.*®

Psychodrama is used primarily as a group therapy method but, as we shall see, its
uses are not limited to therapy. Psychodrama is a method used for promoting
personal growth and creativity.”’ In addition to referring to a specific therapeutic
method, the term “psychodrama” involves a wide variety of techniques that have
application in business, education®® and now the trial of lawsuits.

B. THE ORIGIN OF PSYCHODRAMA

Dr. J.L. Moreno (1889-1974) originated psychodrama in 1921 and refined it over
the next few decades.”® Moreno is best known as a principal co-founder of group
psychotherapy.”® It was out of his work developing group psychotherapy that
Moreno originated the method of psychodrama.*!

Psychodrama is a reflection of the eclectic interests and eccentric genius of
Moreno.  Understanding how such a method could develop requires some
understanding of Moreno himself.

[9] 1. J.L. Moreno

Moreno was born in Bucharest, Romania, on May 18, 1889.* His family moved
to Vienna, Austria, in 1894.® He studied philosophy and medicine at the University
of Vienna from 1909 until 1917.* In 1919 he became a general practitioner in Bad
Voslau, a small town south of Vienna, where he used a family counseling approach
— a forerunner of his later work.”” While in Vienna, Moreno was very active and

35 BLATNER, supra note 32, at 1.

% See, e.g., RENE F. MARINEAU, JACOB LEVY MORENO 1889-1974: FATHER OF PSYCHODRAMA,
SOCIOMETRY, AND GROUP PSYCHOTHERAPY 157 (1989); MORENO & MORENO, supra note 31, at 233.

7 PETER FELIX KELLERMANN, FOCUS ON PSYCHODRAMA: THE THERAPEUTIC ASPECTS OF
PSYCHODRAMA 31 (1992).

38 See BLATNER, supra note 32, at 2.

¥ 1d.

“ See MARINEAU, supra note 36, at ix.

4 See id. at xi.

21d. at6.

> PSYCHODRAMA SINCE MORENO 2 (Paul Holmes et al. eds., 1994).

“ MARINEAU, supra note 36, at 32; PSYCHODRAMA SINCE MORENO, supra note 43, at 2.

“ PSYCHODRAMA SINCE MORENO, supra note 43, at 2.



influential in the artistic and dramatic life of the city.* Moreno emigrated from
Austria to the United States in 1925 where he began his more formal contributions
to psychotherapy.’ In 1932, he coined the term “group psychotherapy.™® He
developed his theories working in hospitals, prisons and reform schools. He
founded Beacon Hill Sanitarium, a teaching institution where psychodrama was the
principal method of treatment, in New York in 1936.°° He founded training
institutes for group psychotherapists and psychodramatists and started influential
journals and professional associations.”’ J.L. Moreno died on May 14, 1974 in New
York.>> With him when he died were his nurse, Ann Quinn, and one of his students,
John Nolte.”

Several experiences influenced Moreno and laid the foundation for the
develsgpment of psychodrama. Three of these formative experiences are discussed
here.

[10] 2. Child’s Play

While a student at the University of Vienna, Moreno observed the way children
played and interacted in the parks in Vienna. He began to interact with them and tell
them stories. He invented games for them that called upon their imagination.
During this time, Moreno created a theater for children and had a regular group of
young actors including Elisabeth Berger, who later became a famous actor.”> They
invented and improvised plays and ?resented classics in the parks and in a small hall
that temporarily served as a theater.’®

Moreno described his experience with the children:

It was as a teenager, just prior to my matriculation in the Faculty of
Philosophy at the University of Vienna that I first noticed the healthy
spontaneity of children. At play in the parks of that city of my younger
years and in observing the children as they played I found myself struck
by the richness of their fantasy life. I hereupon made friends with them
and subsequently led them in play, directing them in the creation of little
“stories” that they acted out, and helping them to draw readily, from their

“1d.

“T MARINEAU, supra note 36, at 9; PSYCHODRAMA SINCE MORENO, supra note 43, at 2.

:: See PSYCHODRAMA SINCE MORENO, supra note 43, at 2.
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52 MARINEAU, supra note 36, at 153; PSYCHODRAMA SINCE MORENO, supra note 43, at 2.

5> MARINEAU, supra note 36, at 153.

* These episodes in Moreno’s life are recounted in slightly varying ways in several books,
including: IRA A. GREENBERG, PSYCHODRAMA AND AUDIENCE ATTITUDE CHANGE (1968); A. PAUL
HARE & JUNE RABSON HARE, J.L. MORENO (1996); MARINEAU, supra note 36; J.L. MORENO, THE
AUTOBIOGRAPHY OF J.L. MORENO, M.D (1985); MORENO & MORENO, supra note 31; PSYCHODRAMA
SINCE MORENGO, supra note 43,

55 MARINEAU, supra note 36, at 35-39.

% 1d. at 39.
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own knowledge and experience, to make real for these children that
magic moment of the fantasies which their active imaginations and their
high states of spontaneity brought excitedly to life. The realization of
what was occurring during these periods that the children were involved
in creating while they acted and in living in the worlds of their
enactments during the times I directed them at play was for me a
remarkable moment of discovery. This discovery subsequently led to the
development of a movement . . . .%’

Moreno later commented on the profound impact of his experience of working and
playing with children:

Gradually the mood came over me that I should leave the realm of the
children and move into the world, the larger world, but, of course, always
retaining the vision which my work with the children had given me.
Therefore, whenever I entered a new dimension of life, the forms I had
seen with my own eyes in that virginal world stood before me. [11]
Children were my models whenever I tried to envision a new order of
things or to create a new form. When I entered a family, a school, a
church, a parliament building, or any other social institution, I rebelled. I
knew how distorted our institutions had become and I had a new model
ready to replace the old: the model of spontaneity and creativity learned
from being close to the children.®

Moreno’s work with children was instrumental in the development of his ideas about
play, spontaneity, dramatic reenactment and creativity.

3. The Benefit of Groups

Moreno began working with disadvantaged groups. It happened this way: One
afternoon while at the University of Vienna, Moreno saw a pretty woman on the
street smiling at him. She was wearing a white blouse and red skirt with red ribbons
to match. As Moreno began speaking with her, she was suddenly arrested by a
police officer. Moreno followed her to the police station and waited for her. After
her release, Moreno spoke with her about the reason for her arrest. She explained
that she was a prostitute and that she was not allowed to wear such striking clothes
during the day as she might attract customers. Moreno discovered a whole class of
people who were segregated, not on the basis of race or religion, but on the basis of
their occupation. They had no rights and no respect. They could not find doctors to
treat them or lawyers to represent them. They had been stigmatized by society for so
long they perceived themselves as despicable sinners and unworthy people. In 1913,
Moreno began to visit their houses. He took with him two persons: a specialist in
venereal disease, and a publisher of a Viennese newspaper. Moreno’s purpose was

57 GREENBERG, supra note 54, at 22.
58 MORENO, supra note 54, at 34; see also MARINEAU, supra note 36, at 40.



not to reform the prostitutes, but to give them self-respect and dignity. He met with
them in groups of eight to ten, two or three times per week. Gradually they began to
realize the value of the group — that they could become the therapeutic agents of
each other. They found ways to help each other. Moreno had discovered the
potential of group psychotherapy.”

4. “Spontaneity Theater”

In 1921, a few years after the end of World War I, Moreno was concerned about
the lack of social and political leadership in Austria. He wanted to bring [12] the
community together and stimulate debate about the future of Austria.® He became
involved with a group of actors who met regularly at the Café Museum in Vienna.®'
In 1922, Moreno rented space that could hold fifty to seventy-five people. Moreno’s
new theater group put on spontaneous plays suggested by the audience, or reenacted
current news stories — a production called “The Living Newspaper.”®?

One of the actors in the group was Ann Hollering, who became known in
psychodrama circles as “Barbara.”® Barbara was very popular in Moreno’s
productions because of her excellent performances in romantic or heroic roles. She
soon attracted the attention of a young poet and playwright, George Kulka, who sat
in the front row of all her performances. A romance developed between them and
they were married. Barbara continued to act and George continued to admire her
from the front row.

One day George approached Moreno to ask for help. George explained that this
seemingly sweet woman was mean-spirited and physically abusive when they were
alone. Moreno promised to help. Under the pretense of ensuring that her
performances did not grow stale, Moreno asked Barbara if she would be willing to
try other roles — roles that would reveal the “rawness of human nature, its vulgarity,
and stupidity, its cynical reality . . . 54 Barbara gladly accepted the challenge and
began playing prostitutes, spinsters, revengeful wives, spiteful sweethearts, and so
on. George reported immediate changes. While the couple still argued, the
arguments lost their intensity. At times Barbara’s conduct toward George reminded
her of a character she played and she would laugh in the middle of an argument,
diffusing the tension. George also reported that watching Barbara play these roles
had caused him to be more tolerant of her and more patient with her. Moreno
invited George to act on stage with Barbara. He had them portray scenes from their
daily lives at home, from their families, her childhood and their dreams and future
plans. Their relationship continued to improve.

Moreno began to appreciate the therapeutic value of insight gained through
drama for the protagonist. But the audience also reported that the scenes portrayed

%9 HARE & HARE, supra note 54, at 8-9.
0 MARINEAU, supra note 36, at 70.
61
Id.
1d at72.
& 1d. at 70.
 Id. at 74-75.
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by George and Barbara had a great emotional impact on them. Audience members
personally benefited from the experience. Moreno began to appreciate the
therapeutic value of the dramas for the audience. [13] Eventually, Moreno sat down
with George and Barbara and explained to them the “development of their
psychodrama.. . . and . . . the story of their cure.”®

Moreno combined the spontaneity and creativity of children, the inherent value
of group dynamics and the insight of dramatic role playing to create a completely
different approach from Freudian psychoanalysis that was action-oriented, public
and rooted in immediate reality.®® His experiences prepared him for the
development of psychodrama.
C. WHAT DOES A PSYCHODRAMA SESSION LOOK LIKE?

Psychodrama is usually done with a group of participants.67 The group can vary
in size from as few as five to a hundred or more, but most practitioners prefer a
group of ten to fifteen.® The psychodrama session can take place in any space that
provides room for physical movement and privacy with no distractions.% The group
includes the director, the protagonist, the auxiliaries and the audience.”

The director runs the session and is usually a therapist in a therapeutic situation.
A protagonist is selected to work on an issue. Aspects of the protagonist’s life will
be explored during the psychodrama session. Therefore the protagonist will be the
principal actor in the drama.”' An area for the protagonist to work is established.
This area is referred to as the stage. The stage can be as simple as a small area in the
center of the room.”

The director or the protagonist will typically recruit members of the group to
assist in dramatizing the scene. These group members are called auxiliaries. They
will be asked to portray the actual or imagined personae in the protagonist’s drama.
Members of the group who are not directly involved in the enactment will be the
audience.

During the session, the protagonist is given the opportunity to work on an issue
by acting out a particular scene (or scenes) spontaneously. The scene can be from
the protagonist’s past. The director may choose to have the protagonist reenact the
scene as the protagonist recalls it, to allow the protagonist to access the feelings of
the moment in a safe environment. [14] Alternatively, the protagonist could act out
this past scene in another way — examining how things might have been done
differently — giving the protagonist a chance to do it over.

The scene could also depict a current or recurring situation in the protagonist’s
life. This might allow the protagonist to explore the feelings generated, perhaps

6 1 J.L. MORENO, PSYCHODRAMA 3-5 (1946); see also MARINEAU, supra note 36, at 74-76.

% See MARINEAU, supra note 36, at 76-77.

%7 See id. at 157.

© See KELLERMANN, supra note 37, at 26.

9 See id. at 22.

™ Because J.L. Moreno developed psychodrama from his earlier experiences in “spontaneity
theater,” he used theater vocabulary. See MARINEAU, supra note 36, at 136, 156.

"' Id. at 157.

72 See MORENO & MORENO, supra note 31, at 233.
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examine the source of those feelings and investigate other options for dealing with
the situation.

The scene may depict a situation the protagonist anticipates in the future. The
goal may be to help the protagonist prepare for the event — a kind of rehearsal or role
training in anticipation of the future event.

The scenes that could be depicted are unlimited. Every aspect of the
protagonist’s subjective life can be presented with the help of the group.” A
protagonist could act out a dream, have an encounter with a loved one who is now
deceased or meet her unborn children. Psychodrama is not limited by time, space or
reality.”* Whatever the scene, the protagonist, led by the director and assisted by the
auxiliaries, physically acts out the scene as if the event were happening here and now
— in the present.

3 See KELLERMANN, supra note 37, at 11-12.
7 See MORENO & MORENO, supra note 31, at 23.
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D. PSYCHODRAMATIC TECHNIQUES

Numerous techniques were developed by Moreno to achieve various goals
during the psychodrama session. A few of the more common techniques include
role reversal, soliloquy, doubling and mirroring.

1. Role Reversal

When Atticus Finch, the fictional lawyer portrayed by Gregory Peck in the
movie To Kill a Mockingbird, advised his daughter that her temper and propensity
for fist-fighting were not an appropriate way of dealing with problems, he said, “You
never really understand a person until you consider things from his point of view[,] .
. . until you climb into his skin and walk around in it.”” Psychodramatists refer to
this method as role reversal.

During the drama, the protagonist will typically be asked by the director to
reverse roles with various auxiliaries. The protagonist takes the role previously
played by the auxiliary and the auxiliary plays the role previously played by the
protagonist. This process allows the protagonist to experience the scene from the
vantage point of other characters in the drama. It also [15] permits the protagonist to
observe the self from the vantage point of other characters in the drama. Role
reversals will typically take place many times during the course of the psychodrama
session.

Several lines from a poem authored by Moreno are often used to explain his
concept of role reversal.”® The poem suggests the total commitment necessary to the
task:

A meeting of two: eye to eye, face to face.

And when you are near I will tear your eyes out
and place them instead of mine,

and you will tear my eyes out

and place them instead of yours,

then I will look at you with your eyes.. . .

and you will look at me with mine.”’

In reversing roles, the person does not simply try to act as the other person would
act, but to feel how the other person would feel — to take on their passions,
prejudices, life experience, age, gender, ethnicity, and so on, and experience the
depicted scene as the other person would experience it. Adam Blatner commented
on the importance of this technique:

75 MIKE PAPANTONIO, IN SEARCH OF ATTICUS FINCH: A MOTIVATIONAL BOOK FOR LAWYERS 55
(1996).

76 See HARE & HARE, supra note 54, at 15.

" THE ESSENTIAL MORENO: WRITINGS ON PSYCHODRAMA, GROUP METHOD, AND SPONTANEITY
BY J.L. MORENO, M.D. 4 (Jonathan Fox ed., 1987).
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If one skill could be learned by everyone, I want it to be role reversal — to
be able to see things from another’s point of view (which does not mean
always agreeing with that point of view). The ability to role-reverse
fosters a way of being in the world that offers the potential for
co-creating understanding, conflict clarification, and resolution. Each of

us can learn and actively practice it in our daily lives, and thereby teach
others to use it.”®

2. Soliloquy

Soliloquy is the act of revealing inner feelings and thoughts that would normally
be kept hidden.” The director will ask the protagonist to express out loud what he is
feeling or thinking. The protagonist verbalizes what is otherwise internal.

[16] The soliloquy is often used in psychodrama as a warm-up technique.
Giving voice to the feelings and emotions causes the protagonist to begin to focus on
them. The soliloquy also provides valuable information the director can use to
determine what issues or scenes should be explored.

The soliloquy is often used in conjunction with a role reversal. The protagonist
is asked to soliloquize in the role of another person. This allows the protagonist to
“warm up” to the role, and also gives the auxiliary, who may play the role,
information needed for an accurate portrayal.

3. Doubling

The “double” is a particular kind of auxiliary whose funcnon is to assist the
protagonist in presenting the protagonist’s position or feelings.®® The protagonist
may be having difficulty accessing or expressing his emotions, or may seem blocked
or resistant. Another group member may have an idea about what the protagonist
might be feeling. The director could let that other group member model a certain
idea, action or emotion, thereby “doubling” for the protagonist.®! The protagonist is
then asked to accept, reject or modify the expression by the double, depending on
whether the expression feels accurate to the protagonist. The protagonist will use
the accurate suggestion or the suggestion as modified, and reject any suggestion that
is not accurate. The result is that the protagonist is able to work through the block or
overcome the resistance.

4. Mirroring
Mirroring is a technique that allows protagonists to see themselves. After the

protagonist has acted out a particular scene, the protagonist is asked to come off
stage and observe a reenactment of his behavior by an auxiliary. The auxiliary will

78 BLATNER, supra note 32, at ix.

P Id. at 176.

814 at 164.

8! See KELLERMANN, supra note 37, at 147-48.
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mimic the protagonist’s body posture, use the same gestures, and use the same
language as the protagonist. The auxiliary will imitate the protagonist’s behavior,
both verbal and non-verbal, to give the protagonist a sense of how he is acting or
reacting in a particular situation.>

Mirroring is intended to give the protagonist insight about his feelings or his
behavior. For example, the protagonist may be saying one thing while his body
language is conveying something very different. Mirroring may allow the
protagonist to discover the contradiction and to explore the protagonist’s underlying
feelings. The protagonist may be unaware of how a particular [17] behavior is
perceived by others. Mirroring gives the protagonist an opportunity to judge his own
behavior from a third-party perspective — a human version of video playback.83 The
technique may suggest exploring alternative ways to respond to a situation.

E. THE SEGMENTS OF A PSYCHODRAMA SESSION

A psychodrama session consists of three parts: the warm-up process, the action
portion and the post-action sharing by the group.®

1. The Warm-Up Process

The warm-up process prepares the protagonist for the action portion to follow.
There is no set time for the warm-up process. It may take only a few minutes, but it
may take quite a long time, depending on the protagonist. The protagonist is invited
onto the stage. The director may have a conversation with the protagonist to focus
attention on the issue to be explored and identify a place to start. The director may
have the protagonist soliloquize. The director may ask the protagonist to “set the
scene” — describing the scene where the drama will take place as if the protagonist is
there at the time — in the here and now. Regardless of the techniques employed by
the director, the idea is to get the protagonist emotionally readied for the action
portion.

2. The Action Portion

The action portion is where the critical scenes are enacted. The protagonist is
asked to experience the scene (or scenes) in the here and now. A single scene can be
explored one time, or the same scene can be explored multiple times with variations.
One scene may lead to other scenes — taking the protagonist closer to the source of
the issue. The goal is to provide the protagonist with emotional insight that can only

21d. at 148.

8 See BLATNER, supra note 32, at 169.

8 See MORENO & MORENO, supra note 31, at 237; see also MARINEAU, supra note 36, at 136;
DAYTON, supra note 30, at 63 (depicting a diagram of the psychodrama segments). The diagram
shows a fourth segment called “analysis.” This additional segment was never formally incorporated
into the psychodrama process. Id. at 61-62. A fourth segment called “processing” is used in
psychodrama training to discuss and analyze the psychodrama session.
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be gained through action.
[18] 3. Post-Action Sharing By The Group

The action portion of psychodrama often produces a raw, exposed feeling in the
protagonist. Post-action sharing is a critically important component that gives the
individual members of the group an opportunity to empathize with the protagonist
by sharing their own thoughts, feelings and experiences with the protagonist. The
group members do not give advice, but rather express similar thoughts, feelings or
experiences the drama produced or reproduced for them. It is a time to appreciate
and acknowledge the gift the protagonist gave to the group and to embrace the
protagonist.

F. HOW DOES PSYCHODRAMA WORK?

The goal of psychodrama is to discover the emotional truth of the protagonist,
allowing the protagonist to gain insight, self-awareness, enlightenment and
illumination — in essence, a deeper and richer understanding. In therapgr, insight has
generally been regarded as an important factor in producing a “cure.” 5 But it has
also been recognized that intellectual understanding is not enough to cause
emotional or behavioral change. Intellectual understanding may come from reading,
discussion or passive introspective analysis. “If information alone could bring about
therapeutic change, patients could get well by reading their psychiatric case studies
and psychological test reports.”86

In order to be sufficient to evoke change, the process of self-discovery must be
emotional, not just intellectual.¥” The protagonist must experience the meaning of
their feelings in the present.®® Psychodrama was designed by Moreno to facilitate
the emotional insight that can only be accomplished by actual experience and not
written or verbal information. To emphasize the focus on experiential learning, he
called the self-discovery generated through psychodrama “action-insight.”® The
term describes insight based on overt behavior and not inner thinking.*® It is
learning by doing. “The learning gained through such an experience is passionate
and involved, emphasizing the personal participation in the discovery and validation
of knowledge.”!

Kellermann offers this example:

[19] [I]t would be meaningless to tell an overprotective mother to be less
protective. However, if, in psychodrama, she is persuaded to reverse

8 KELLERMANN, supra note 37, at 85.

% S.A. Appelbaum, Psychoanalytic Therapy: A Subset of Healing, 25 PSYCHOTHERAPY 201, 205
(1988).

87 See KELLERMANN, supra note 37, at 86.

% d.

¥ 1d.

" 1d. at 92.

*! Id. at 90 (citation omitted).
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roles with her child, even for a short time, and to experience intensely
how it feels to live under her own protective behaviour, she might
change. Such a first-hand awareness may give the protagonist an
experience which is sufficiently meaningful to produce a lasting impact.*?

The objective of action-insight is a search inward. It is the emotional experience
of the protagonist, as opposed to the outer world of the senses, that is the goal.93
Action-insight is non-cognitive in that it does not involve intellectualizing. It is a
“gut-level” learning that involves processing at the bodily and perceptual-motor
level — a process that favors feeling over thought, emotion over intellect, intuition
over analysis.”* It is a learning that often cannot be translated into words because it
involves physical and mental sensations that evolved at a pre-verbal, early child
development phase.”> Psychodrama allows the protagonist to enact or reenact, live
or relive, any event, real or imagined, past, present or future, and receive, at a gut-
level, the insight that can only be gained by being there.

II. PSYCHODRAMA AND TRIAL LAWYERS
A. THE NATIONAL CRIMINAL DEFENSE COLLEGE

In April of 1975, John Ackerman became the first permanent Dean of what is
now known as the National Criminal Defense College (“NCDC”).® The NCDC
organizes and sponsors training seminars for criminal defense [20] lawyers,
including an intensive residential seminar in the summer that lasts several weeks. In
1975, the training sessions were purely lecture. But Ackerman became familiar with
techniques used at the National Institute of Trial Advocacy (“NITA”) that required
the attendees to actively participate by performing the various skills being taught.
After some modifications, Ackerman adopted the NITA method.

The NITA approach proved successful for the NCDC, but after a few years,
Ackerman wanted more:

[] saw the good lawyers, . . . not just the name lawyers, but the people
who were doing extremely good work around the country in criminal
defense work, that they had developed ways to do certain parts of the trial
that came out of who they were. And I thought, if we could figure out a

2 Id. at 90-91.

% Id. at 91.

* Id. at 93-94.

% Id. at 93.

% The NCDC, located at Mercer Law School in Macon, Georgia, and sponsored by the National
Association of Criminal Defense Lawyers, was originally located in Houston, Texas. The college was
originally called the National College of Criminal Defense Lawyers and Public Defenders. The name
was subsequently changed to the National College for Criminal Defense. When the College relocated
to Georgia, the name was changed again to its current name. Videotape: Interview with John
Ackerman, Instructor, The Trial Lawyer’s College, in Dubois, Wyo. (Aug. 11, 1998) (transcript on
file with author) [hereinafter Interview with Ackerman].
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way to train the people that came to the college to do all the things
necessary in trying a criminal case by intuition, by just knowing at some
level inside themselves how to go about the process, that instead of
training carpenters, we’d be really training lawyers who would be a
lawyer for all seasons, so to speak. Because when you’re teaching
carpenters you have to worry about exceptions. “You do this in almost
every case except in this kind of case where, you know, that’s the worst
thing you could do,” or something like that. That’s . . . what happens
when you are training carpenters. I wanted to figure out a way to teach
lawyers to be intuitive and creative and, and to just kind of understand at
a . .. gut-level that there were certain ways that would be effective in
dealing with the trial of cases and dealing with juries. And I didn’t know
how to do that.”’

Ackerman called his friend John Johnson, a sociologist who was originally from
Wyoming but by then was living in the State of Washington. Ackerman and
Johnson had met through Gerry Spence in 1966, when they worked together for
Spence on a case in Wyoming while Ackerman was still a law student at the
University of Wyoming. Ackerman brought Johnson to Houston in the spring of
1978 when Spence was in town, and Johnson presented the idea of using
psychodrama to teach lawyers.

[21] The next scheduled NCDC program was at St. Simons Island, Georgia in
the summer of 1978, where Spence was scheduled to speak. Ackerman, Spence,
Johnson and two or three others tried to do a psychodrama session without the
benefit of a trained psychodramatist, to see what it was like.

[A]t that point we saw the potential, but the potential we saw was
certainly different from what it has become today. At that time we
basically saw it as a way to help people get in touch with themselves,
figure out who they were as a human being, to be real, to be open, to be
honest, and at that time it hadn’t occurred to us that it could be what it is
today, and that is a training tool in and of itself, rather than just a way to
help people learn about who they were.”

Encouraged by the potential they experienced at St. Simons Island, Ackerman,
Johnson and Spence scheduled the first ever psychodrama workshop for lawyers — a
two-and-a-half day seminar at the Snow King Inn in Jackson Hole, Wyoming, in the
fall of 1978. They hired a professional psychodramatist to direct the sessions. The
brochure called the seminar “The Criminal Trial: A Psychodramatic Analysis,” and
it mentioned Gerry Spence, who had already achieved national recognition. Fifty to
sixty people signed up. The experiment was successful.

[W]e got through that two-and-a-half days and the feedback we got from

Td,
B1d.
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the people that had come was that it was just an absolutely fantastic
experience. And in addition to the personal psychodramas, we dealt a lot
with problems people were having with cases they were involved in,
problems with judges, problems with clients, things like that. And we
were able to work through some things there that worked out quite well.*®

A series of psychodrama programs were scheduled from 1978 until 1983 through
the NCDC, using a psychodramatist named Don Clarkson.'® The psychodrama
sessions were run as separate programs; they were not integrated into the NCDC
summer training program. When Ackerman’s tenure at the college ended in 1983,
the interest in using psychodrama began to wane. Only two or three psychodrama
programs were scheduled after Ackerman left.

By 1988, psychodrama was no longer used as a training method at the NCDC.
However the idea of using psychodrama to train trial lawyers remained alive. When
Gerry Spence decided to begin his own training [22] program for lawyers, he called
his friend John Johnson and they involved Don Clarkson. Clarkson called his
colleague, John Nolte, to participate as a psychodramatist. On July 31, 1994, a new
experiment began: the Trial Lawyer’s College.

B. GERRY SPENCE’S TRIAL LAWYERS COLLEGE

In 1994, Gerry Spence started an intensive trial advocacy course at his 34,000-
acre Thunderhead Ranch, located twenty miles east of the small town of Dubois,
Wyoming. Forty-eight lawyers are selected each year from hundreds of applicants to
stay at the ranch for twenty-one days and to experience psychodrama as a method of
trial preparation.'” Spence calls the course “the Trial Lawyer’s College” and he
describes it in his 1998 book, Give Me Liberty:

Let me tell you a story: . . . We are in our fifth year at our nonprofit Trial
Lawyer’s College (TLC), a pilot program we have organized and which
we conduct every year at my ranch for training trial lawyers for the
people. . . . The first step in the program is to give the [attendees] the
opportunity to become human again. . . . At our Trial Lawyer’s College,
both [attendees] and [faculty] are given the opportunity to rediscover
themselves. They are put through days of psychodrama by experienced
psychologists. . . . [T]hey learn how to crawl into the hides of their
clients, to experience their pain, to understand the witness on the witness
stand, even to understand and care for their opponent. In the course of
their training, they become the judge, and even feel how it is to be the

*1d.

1% Don Clarkson is a licensed independent clinical social worker and certified psychodramatist.
He is on the staff of Howard University Counseling Service and is an Associate Professor in the
Howard University School of Social Work in Washington, D.C.

19 Erom 1994 through 1999, the Trial Lawyer’s College was a thirty-one day program. In 2000,
the program was condensed to twenty-one days.
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juror. . . . By the end of their experience at TLC, we have witnessed a
miracle. Nearly every attendee has entered into the most sacred realm of
human experience — that place I call personhood. They have learned to
tell the truth, not only about their case but about themselves. They have
learned the power of credibility.'®?

[23] Spence revived and expanded Ackerman’s idea of using psychodrama to
train trial lawyers.'” Not surprisingly, Ackerman is now on the teaching faculty of
Spence’s Trial Lawyer’s College.

12 GERRY SPENCE, GIVE ME LIBERTY: FREEING OURSELVES IN THE TWENTY-FIRST CENTURY
303-05 (1998).

13 Interview with Ackerman, supra note 96.
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III. PSYCHODRAMA AND TRIAL SKILLS TRAINING

The trial of a case is telling the jury the client’s story.'™ We can only tell what
we know. Traditional methods focus on telling the facts as they have been related to
us. Psychodrama is a method that enhances empathy by permitting us to experience
the facts vividly and to discover how those facts were experienced.'® Psychodrama
allows us to find the true story — to discover important facets of our story that were
previously overlooked.

A. DIRECT-EXAMINATION: FINDING THE STORY
1. Lawyer Preparation

In direct-examination, we tell our client’s story through the witnesses, each
witness responding to the questions asked by the lawyer. Because the lawyer
controls the information by the very questions asked, the story is revealed as the
lawyer understands it. If the lawyer has only a limited understanding of the events, a
limited story will be revealed. Typically the lawyer knows the story through
informal interviews, witness statements or depositions. The lawyer knows only the
facts reported by the witnesses. The lawyer was not there when it happened. The
lawyer did not observe the event, much less experience the event as the witness
experienced it.

Through psychodrama, the lawyer is able to experience the event. The lawyer
can reverse roles with the witness and experience the event from the vantage point of
the witness. The lawyer will have access to the emotional content involved in the
story that is not otherwise fully available. The lawyer will have a deeper
understanding of the truth involved — an understanding [24] grounded in empathy,
not sympal:hy.l06 The lawyer’s deeper understanding of the witness’ story will
suggest different questions — better questions.

One psychodramatic tool that can be used to accomplish this task is the
reenactment — a psychodrama that recreates the event the way it is remembered by
the witness. Let me give you an example from a recent psychodrama session

1% philip N. Meyer, Will You Please Be Quiet, Please?: Lawyers Listening to the Call of Stories,
18 VT. L. REV. 567, 567-68 (1994).

19 See BLATNER, supra note 32, at 6.

19 [ ynne Henderson has defined “empathy” as including: “(1) feeling the emotion of another; (2)
understanding the experience or situation of another . . . ; and (3) action brought about by
experiencing the distress of another . . ..” Lynne N. Henderson, Legality and Empathy, 85 MICH. L.
REV. 1574, 1579 (1987). Psychodrama is a tool that provides a means of attaining parts (1) and (2) of
Henderson’s definition. The availability of this tool may also make it more likely that the third
segment will be achieved, i.e. that understanding will lead to action in the form of decision-making by
jurors and judges. The appropriateness of the third portion, of including emotions or sympathy or
empathy (as it is varyingly described, see Neal R. Feigenson, Sympathy and Legal Judgment: A
Psychological Analysis, 65 TENN. L. REV. | nn.15-39 (1997)) in decision-making has been the
subject of considerable debate. See, e.g., Susan Bandes, Empathy, Narrative, and Victim Impact
Statement, 63 U. CHI. L. REv. 361 (1996); Feigenson, supra; Henderson, supra; Massaro, supra note
11; Richard A. Posner, Legal Narratology, 64 U. CHI L. REV. 737 (1997).
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conducted at the Trial Lawyer’s College.'” A lawyer was preparing for a medical
malpractice trial involving a brachial plexus injury — a birth injury caused by pulling
too hard on the head and neck of the infant during delivery. The result of the injury
was permanent paralysis of one of the arms. This lawyer was working on the direct-
examination of her client with a group of about twenty that consisted primarily of
other trial lawyers. She practiced her direct-examination in front of the group. The
direct-examination of the mother failed to convey a sense of the excitement,
urgency, panic and horror that was likely involved immediately before, during and
after the delivery. The questions by the lawyer were clinical, revealing only hard,
factual information.

The lawyer was asked by the group leader, the director, to become a protagonist
in a psychodrama. She was asked to reverse roles with her client. She agreed. An
area was cleared in the center of the room. This area became the stage. The other
members of the group became the audience. They sat in chairs arranged in a
semicircle in front of the stage. The lawyer/protagonist was asked to walk around on
the stage and perform a soliloguy as her client. She spoke her thoughts and feelings
about how it feels to be a woman pregnant with her first child and late in the third
trimester. As she spoke she placed her hand on her stomach and imagined her
stomach large and round and the feeling of the baby moving inside. The soliloquy
allowed her to warm up to the role before moving to the first scene.

[25] The first scene involved the lawyer/protagonist, in the role of her client in
the car on the way to the hospital. Four chairs became improvised props. The
chairs, arranged in two rows of two, became the car — the first row for the front seat
and the second row for the back seat. A member of the audience was recruited to be
an auxiliary and to play the role of the client’s husband as he drove the client to the
hospital. This scene allowed the protagonist to further warm up to the role in
preparation for the critical scene.

When they arrived at the hospital, other audience members were recruited to
serve as auxiliaries in the roles of doctors, nurses and other health care professionals.
The reenactment took place in a room that was used as an exercise room. There was
a variety of exercise equipment in the room including a weight bench and weight
belts. The weight bench became a hospital bed as the lawyer/protagonist, still in
character, was moved from the car to the delivery room. She clutched her husband’s
hand and expressed the pain and excitement of the moment. As the fetal monitors
began to sound their alarm, her excitement turned to panic. Audience members
mimicked the sound of the monitors. Doctors began to bark orders and the health
care professional hurried in response. The lawyer/protagonist expressed fear and
confusion. Finally, the baby was delivered and the panic dissipated and was
replaced by the joy of seeing her firstborn child — a girl. A weight belt wrapped in a
sweatshirt represented the baby. As the mother unwrapped the baby, she discovered
the arm that was limp. She went through the motions of picking up the tiny arm and

197 psychodrama sessions are confidential. Only the protagonist is permitted to describe the
psychodrama session without consent. The protagonists involved in the psychodrama sessions
described in this article have reviewed the descriptions for accuracy and have given their consent that
these descriptions be used.
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releasing it, only to see it fall lifeless against the crying newborn. Her joy was
replaced by anguish. She began screaming, “What’s wrong with my baby? What
have you done to my baby?” At the direction of one of the doctors, a nurse forcibly
took the baby from the mother. The childless mother sobbed as her husband made a
futile attempt to console her.

With the emotion of the scene still fresh, the lawyer was asked to try her direct-
examination again. The direct-examination that followed was dramatically different
than the first. It revealed the mixture and rapid change of emotion experienced by
the client. It took on a quality of being told in the present tense — the here and now.
It effectively conveyed the emotional content of the story. The lawyer understood
not only the facts, but also how the client experienced those facts. A wealth of new
material was now available to the lawyer for use in the direct examination. The
lawyer was now in a position to ask questions that revealed not only the facts, but
also how the client experienced those facts.

[26] 2. Witness Preparation

Often it is the witness who is having difficulty accessing the emotional truth.
During the direct-examination she tells what should be a compelling and
emotionally charged story in clinical terms or in a monotone that belies the subject
matter. The subject and the delivery are incongruous. It is bad enough that the jury
will not get the full impact of the story. It is worse if the jury concludes that the
witness is uncaring and emotionally detached. It could be disastrous if the jury
concludes that the witness is simply lying.

Psychodrama permits the witness to relive the emotions in a safe environment.
The psychodramatic experience serves to prepare the witness for trial. The exercise
does not mask the truth with trumped-up emotion, but allows the witness to tell
more of the truth by releasing the pent-up emotion. “Protagonists are not
manipulated into exgression, but helped to overcome those resistances which block
their spontaneity.”'o The witness is now able to articulate the feelings because the
feelings have been brought from a subconscious level to a conscious level.
Unspoken thoughts can now be expressed.109

B. CROSS-EXAMINATION: FINDING THE STORY

As the phrase suggests, cross-examination is typically interrogation that is
“cross,” or as Webster defines the term, “showing ill humor or annoyed.”“o We
cross-examine the witness out of our fear. The witness is called by the other side to
destroy our case. Despite all of the discovery available to us, the witness is still
unpredictable. More often than not, we set about the task of destroying the witness’
credibility by verbally attacking the witness in a harsh and demeaning tone. The
problem with this approach is that the jurors are not motivated out of the same sense

198 KELLERMANN, supra note 37, at 83.
1% See BLATNER, supra note 32, at 9.
119 JEANS, supra note 18, at 414.
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of fear. They do not want the witness to be attacked simply because the witness was
called as a witness by one party to this lawsuit and not the other. The jurors are
searching for the truth. What is the truth of this particular witness as it relates to the
case?

Psychodrama is the search for the truth through dramatic methods. A simple role
reversal will allow the lawyer to see the witness not as an enemy to be destroyed, but
as a human being whose motivation is to be revealed. The lawyer must experience
the world as the witness experiences the world — not just think about it, but also
become the witness.

Consider the following example:

[27] You represent Mike O’Loughlin who is accused of selling drugs.
The prosecution’s chief witness is Rose Gray, who now admits to being a
partner of O’Loughlin’s in the drug trade. When first arrested, she
denied knowing the defendant. She explained on direct examination that
she lied to the police “to keep from going to jail.” She is a single mother
of two daughters, ages five and three. The penalty for selling drugs is
twenty years. Ms. Gray has agreed to testify against the defendant in
exchange for the prosecutor’s agreement to charge her with possession
only, rather than for the sale of drugs, and to recommend a three-year
suspended sentence. Ms. Gray was convicted of possession of a
controlled substance eight years ago and was sentenced to one year in the
penitentiary. She was released after three months. tt

A typical cross-examination might go as follows:

Q: Ms. Gray, this is not the first time you have been involved with the
authorities as a result of drugs, isn’t that true?

Yes.

In fact, you were convicted of possession of a controlled substance
eight years ago, isn’t that true?

I know it was a while ago, yes.

You received a sentence of one year, correct?

Yes, but I was released early.

You served three months in the penitentiary for women, true?

Yes, that’s right.

You understand that the prosecutor has the option of charging you

with drug dealing?

I understand.

If convicted you would go back to the penitentiary, isn’t that true?

Yes.

This time for twenty years?

RERP RPEPRPRY RX

"' The example used here was developed at the Trial Lawyer’s College. It is described in more
general terms in another article. See James D. Leach et al., Psychodrama and Trial Lawyering,
TRIAL, Apr. 1999, at 46.
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That’s my understanding.

But the prosecutor offered you a deal, isn’t that true?

Yes. [28]

If you testify against Mike, they will not charge you with dealing
drugs, true?

That’s what they said.

They will only charge you with possession of drugs, isn’t that true?
Yes.

By testifying against Mike, you are guaranteed that you will not go to
prison for twenty years, right?

By telling the truth, yes.

Having now testified, you will likely receive a three-year suspended
sentence, true?

That will be up to the judge.

A three-year suspended sentence is what the prosecution will
recommend, right?

That’s right.

When you were arrested for dealing drugs, you denied knowing Mike,
true?

Yes, I was scared.

Now you say that he was your partner in this drug operation.

That’s right.

You lied to the police?

Yes, I didn’t want to go to jail.

You lied to keep from going to jail?

Yes.

And that is your goal here today — to keep from going to jail?

I’m not lying.

You entered into this deal with the prosecutor to keep from going to
jail for twenty years, isn’t that true, Ms. Gray?

I agreed to tell the truth, yes.

You will lie to keep from going to jail, isn’t that true?

I’m not lying.

We have already established that you have lied to keep from going to
jail, true?

Yes, but I’'m not lying now.

No further questions.

This approach is intended to discredit the witness by revealing the witness’s
motivation for lying. The witness’s motivation is brought to the jury’s attention by
forcing the witness to acknowledge the motivation. The [29] approach will usually
require a stern attitude and some persistence to overcome a predictably reluctant
witness.

There are two shortcomings with this approach. First, this approach explores
only the intellectual truth of the witness’s circumstances, but fails to explore the
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emotional truth. The jury has been supplied with the facts, but has not been shown
how the witness experiences those facts — how they affect her emotionally. Second,
the approach takes unnecessary risks of offending the jury. By focusing only on the
factual truth and ignoring the emotional truth, the lawyer appears cold and uncaring,
even hostile, to the witness.

A different approach could be developed using psychodramatic techniques. In
preparing for the cross-examination, a lawyer reversed roles with the witness and
experienced what it might feel like to be a young mother facing prison. The insight
generated by performing the exercise resulted in the following cross-examination
delivered in a soft voice:

Ms. Gray, I understand you have small children?

Yes.

Daughters?

Yes.

Could you please tell the members of the jury their names and ages?
Sure. Sarah is five and Taylor is three.

Do you have any help raising your children?

No.

Their father does not help you?

No, we haven’t seen him in quite some time.

It must be difficult for you?

We do okay.

Well, if you go to the penitentiary for twenty years, who would look
after your little girls?

I don’t know.

That must worry you quite a bit.

Yes, it does.

How old will Taylor be in twenty years?

Twenty-three, I guess.

She will be a grown woman?

Yes.

What about Sarah?

She’ll be twenty-five.

If you go to prison for twenty years, your children will grow up
without you? [30]

Yes.

That must be frightening for a young mother?

(No response.)

You will not take them to school?

No.

You will not see them in school plays?

No.

You will not read to them at night or tuck them into bed?
No.

PRZROEZRZRE RZRZRZOZOR REPOZLRZLRRLZRZR
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You will not see them off to the high school prom, or attend their
high school graduations?

No.

You will not be there to take care of them when they are sick?
Not if I'm in prison, no.

They may even get married while you are away in the penitentiary?
They could.

You would like to be there for them, isn’t that true?
Of course I would.

You have been to prison before?

Yes.

You know what it is like there?

Yes.

You were scared while you were there?
Sometimes.

Scared of the other inmates?

Some of them.

There is no privacy in prison?

Not much.

You sleep in the same room with other inmates?
Yes.

Shower with other inmates?

Yes.

The guards tell you when you can eat?

Yes.

When you can sleep?

Yes.

When to take a shower?

Yes.

You can only have visitors on specified days? [31]
Yes.

And for specified times?

Yes.

In a large and noisy room?

Yes.

Sometimes nobody comes to visit?

(No response.)

You count the days until you can go home?

Yes, if you know how long it will be.

You don’t want to go back there, isn’t that true?
That’s true.

Not for twenty years?

(No response.)

There is a way you can avoid all that?

Yes.
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)

You understand that if you testify for the prosecutor in this case, the
prosecutor will charge you with simple possession and not dealing in
drugs?

That’s what he said.

And you believe him?

Yes.

He will recommend a three-year suspended sentence?

Yes.

That means you may not have to go to prison at all, isn’t that true?
Yes.

And you can go home to Sarah and Taylor?

Yes.

Wouldn’t that be wonderful?

Yes.

To have your life back?

Yes.

And so you accepted that deal?

Yes.

Well Ms. Gray, even Mike can understand why you are doing this. I
don’t have any more questions.

REREZRZERZOZIRZORR™

The goal of discrediting the witness is accomplished to a greater extent here than
in the first example. First, not only are the facts presented, but how the witness
emotionally experiences those facts has also been explored. The jurors can
empathize with the witness while concluding that she cannot [32] be believed. She
has too much to gain and too much to lose to be a credible source of information.
Second, the lawyer is perceived as kind, compassionate and understanding, and the
risk of offending the jurors has been reduced or eliminated.

The material generated out of the role reversal allows the lawyer to approach the
witness, not as an enemy to be destroyed, but as a human being whose motivation is
to be understood. The lawyer has looked at the situation from the witness’s vantage
point, through the witness’s eyes and has felt what it must be like to be her. The
lawyer spent time in preparation for the cross-examination, not simply by playing the
role of the witness, but by becoming the witness psychodramatically, feeling the
pressure of testifying or going to prison, and agonizing over the prospect of losing
her children and having them lose her.

C. OPENING STATEMENT AND CLOSING ARGUMENT: FINDING THE STORY

The opening statement and the closing argument are the times during the trial
when the story can be told, not in question-and-answer form, not piecemeal, but as a
narrative. It is an opportunity to tell a complete story, passionately and persuasively.
We have already discovered that the facts are only a part of what happens. The way
those facts are experienced is the rest of the story. The story is not complete and will
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lack human drama and compassion if the experience of the facts is ignored.

Lawyers often visit relevant scenes in preparation for trial.'"? It may be the scene
of the alleged crime — the intersection where the automobile accident happened, or
the machine that caused the plaintiff’s injuries. This experience permits the lawyers
to gain insight and understanding about the facts of the case so they can accurately
and richly convey those facts to the jury. However, most lawyers do not visit the
emotional aspects of the story. They do not experience the events as experienced by
the witnesses or the client. Psychodrama provides an opportunity to visit the
emotional aspects of the case, to experience the facts. The lawyer is then in a better
position to tell the jury not only what happened, but how it felt. Let me give you an
example:

Rod received a telephone call at home. His wife, Jan, and their two sons
had been involved in an automobile collision on the interstate highway.
They had been taken to a hospital more than an hour away. As Rod
frantically prepared to [33] leave for the hospital, he received a second
telephone call. His youngest son, Paul, was dead. Paul was only thirteen
years old.

When Rod arrived at the hospital, he was asked to identify his son’s
body. He waited while they prepared Paul. Finally, a woman came for
Rod, and escorted him down a long hallway to a large stainless steel
door. The woman opened the door and started to lead Rod inside. Rod
asked the woman if he could go in alone. She agreed, but reassured Rod
that she would be nearby if he needed her. Rod entered the room alone.
He found Paul on a table in the center of the room. Paul was fully
dressed, including his winter coat. Rod cried, and for the next twenty
minutes, said goodbye to his son.

Those are the sad facts — a small, but important, part of a tragic story. The trial
lawyer had to relate this part of the story in court as an element of damages in the
wrongful death case. The lawyer could have done an adequate job with these facts
alone. However, to uncover all of the available material to choose from in
constructing the opening or the closing, the facts are only the beginning. The lawyer
must understand how those facts were experienced by Rod. After reversing roles
with Rod, the lawyer reenacted the scene psychodramatically.  After the
psychodrama session, the lawyer described Rod’s experience at the hospital:

The white walls, the white tile floor and the florescent lights gave the
narrow hallway the appearance of a tunnel of light described by survivors
of near death experiences. Rod had the metallic taste of panic in his
mouth. Each heavy step required a deliberate act on his part. Twice he
felt his consciousness slip away, but only for an instant. The bright

112 See, e.g., FED. R. CIv. P. 34; FED R. CRIM. P. 16 (permitting entry on land or other property
for inspection and other purposes).
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hallway faded to black but quickly returned again. It was as if he had
been asleep for a time, but the interval of unconsciousness was so brief
he did not have time to fall. Rod steadied himself by touching the wall
with his left hand as he continued to walk. The woman looked at him
and asked if he were okay. Rod lied, “I'll be fine.” He needed to see
Paul. He was afraid that she might not take him to see Paul if she knew
how weak and nauseated he felt. He avoided her eyes and continued his
methodical march.

They arrived at a large stainless steel door. For the first time since the
telephone call, Rod realized that he took [34] comfort in the thought that
the doctors might be mistaken. Maybe Paul was not dead. He knew that
seeing Paul would make the news more real and extinguish the last of his
unrealistic hope. The woman placed her hand on the door handle, but
before turning it, looked at Rod — her sad eyes asking if he could handle
this. He nodded to her and she opened the door. She started inside, but
paused when she realized that Rod did not follow. “Can I have some
time alone with him?” he asked. “Of course,” she said. She would be
right outside if he needed her. She backed away and Rod entered the
morgue of Lima Memorial Hospital alone.

There he was — lying on a table in the center of the room - fully dressed.
He was even wearing his winter coat. He looked like he was sleeping.
Rob approached and looked down at his son. Paul’s image blurred as
Rod’s eyes filled with tears. Rod stroked Paul’s soft brown hair and
gently repeated, “Oh, Paul; oh, Paul.” It was so cold in there. Paul’s hair
felt cold to the touch. Rod thought, “It’s so cold in here. I'm glad he’s
wearing his coat.”

The role reversal and reenactment permitted the lawyer to experience the facts rather
than simply learn about them. The story, whether told in opening or closing, is rich
with the emotional detail that can only be accessed by the experience.

D. EXPERIENCES WITH PSYCHODRAMA IN THE CLASSROOM

One of the challenges for trial advocacy teachers is to keep everyone engaged in
the class while working with one or two students at a time. Psychodrama can be
useful in accomplishing this task. First, the size of the typical trial advocacy class is
relatively small, ranging from ten to twenty students. This is an ideal number for a
psychodrama session.'" Second, trial advocacy classes are often scheduled in
three-hour blocks, which provide sufficient time to use psychodrama.

Psychodrama is not a substitute for skills training in the classroom. Students
must learn fundamental techniques — how to deliver a proper opening statement and

'3 See KELLERMANN, supra note 37, at 26.

30



how it differs from closing argument, how to ask leading questions on
cross-examination, how to impeach a witness with a prior inconsistent statement,
and so forth. However, psychodrama is a valuable tool [35] in helping the students
discover the most effective story to tell and in enhancing their presentations.

1. Reenactments to Enhance Storytelling

Since 1990, I have taught trial advocacy at the University of Dayton School of
Law and the University of Akron School of Law. At some point during the
semester, each student is asked to relate a true story from his or her own experience.
The stories they choose vary. Some select comical stories while others opt for more
serious, personal stories. The way in which they tell their own stories is compared to
the way in which they present opening statements or closing arguments. For their
personal stories the students typically stand before their classmates and relate the
events with great physical involvement. Their gestures reveal that they are
describing events as they are envisioning or “seeing” them in their mind’s eye.

For example, one student used her hands to trace the outline of a pony she was
describing. With her arms out in front of her, hands raised just above eye level,
palms facing down, she defined for the class the height of the pony’s back. It was
apparent that she was envisioning the pony as she described it for us. She even
honored the physical space the pony occupied in the room by stepping around the
space rather than walking through it. Another student, telling a story that involved
standing waist-deep in a pool of water, unconsciously used her hands to touch the
surface of the water and to swish the water back and forth with her hands as she
related the events of her story. In another story, a student described pulling his
friend back from the street and out of the path of a passing car. In doing so he
mimicked the quickness and physical characteristics of his reaction by quickly taking
a step forward, reaching his hands out, pulling his hands back and stepping back to
his original position. This movement allowed the audience to see how it happened.

The class invariably accepts these personal stories as true, in part because the
physical involvement is consistent with the words. The student appears to be
describing the event as she is reliving it in her mind. Her physical movements place
the objects or define the action, and permit the audience to relive it with her. The
stories are credible because the student is describing it as it is happening in her mind.

When the same students are asked to present an opening statement or closing
argument, the presentations generally lack physical involvement. For example, the
height of a brick wall is described in terms of feet without setting the scene
physically by touching the top of the wall. A doorway is described verbally without
the physical movement that would outline and place that doorway in the [36] room.
Movements of the characters in the story are described without the benefit of a
physical demonstration. Having never seen the object or experienced the movement,
the student does not envision the object to be described or relive the movement.

These students are then asked to participate in a psychodramatic reenactment of
the case they are arguing. They assume the role of a character in the story through a
simple role reversal and then physically act out the scene to be described. Other
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students in the class play the other required roles. After the reenactment, the
students are asked to give the opening statement or closing argument again. This
time physical involvement joins the language and the events are told with the same
degree of animation as the personal stories. The students now have a sense of
having been there, and their performances reflect the quality of reliving the story
rather than just retelling it.

2. Reenactments to Select the Factual Theory

The students are given simulated cases to try during the course of the semester.
The facts in these cases, as in real cases, are in dispute. With conflicting evidence,
the students are left to select a factual theory among two or more possible theories.
Reenactments have been very helpful in selecting the factual theory that is most
persuasive. A factual theory that was attractive at first has proven incredible when
the students tested the theory by physically going through the motions.

3. Role Reversals to Gain Insight

Students who are having difficulty embracing a particular client or directing or
cross-examining a particular witness are asked to assume the role of the client or
witness through a simple role reversal. Through soliloquy, interview or
reenactment, the student gets a better sense of the client or witness. This insight is
often all that is required to work through the impasse.

IV. DO PSYCHODRAMA SESSIONS REQUIRE A TRAINED PSYCHODRAMATIST?

Psychodrama has not gained widespread acceptance as a therapeutic method.'"*
In fact, there has been a great deal of controversy concerning the use of psychodrama
as a therapeutic tool. Whether psychodrama is effective for therapy is beyond the
focus of this article. The issue here is the usefulness of psychodrama for the
non-therapeutic application of trial preparation and [37] trial.''> However, the
therapeutic use of psychodrama does raise concerns that the use of psychodrama by
someone other than a therapist trained in psychodrama would be inappropriate and
could result in unintended consequences, such as psychological harm to the
participants. For example, reenactment of a traumatic event in the client’s life, such
as thelﬂseath of a loved one, or rape, could have the effect of re-traumatizing the
client.

In an article for the American Trial Lawyers Association’s Trial Magazine, jury

114 See BLATNER, supra note 32, at 32 (discussing “Resistance to Psychodrama”).

'S Kellermann argues that psychodrama is a form of treatment to be used by professionally
trained clinicians who attempt to treat more or less disturbed clients. He does not suggest, however,
that non-therapeutic applications are inappropriate. He would simply like to distinguish
non-therapeutic applications and give them a different name, such as “creative dramatics.” See
KELLERMANN, supra note 37, at 18-19.

116 See Leach et al., supra note 111, at 48.
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consultant Amy Singer, Ph.D., stated:

Psychodrama is one of the psychologist’s most powerful tools for quickly
penetrating someone’s defenses, while at the same time enabling the
person to break through denial and reveal highly personal truths. It is an
ideal technique to help the injured client — particularly young abuse
victims — get in touch with painful thoughts and feelings regarding his or
her own tragedy, and to reveal these feelings to others — first to the
attorney and later to jurors.

Since psychodrama is a complex therapeutic activity, a trained
psychologist licensed to practice psychodrama is necessary to organize
and direct psychodrama sessions with clients. Attorneys should not
attempt to organize a psychodrama session by themselves.'"’

In direct response to Dr. Singer’s statement, James Leach, John Nolte and Katlin
Larimer''® wrote:

Psychodrama is a powerful and complex methodology that requires
extensive training to master, and psychodramatic psychotherapy should
only be conducted by a credentialed mental health professional. Still,
psychodrama has many [38] nonclinical applications that easily include
role reversals and can include simple reenactment of the client’s
experiences.

A lawyer with sufficient training in psychodrama can and should use it
for the purposes outlined in this article. If, however, the lawyer wishes to
reenact a traumatic event in the client’s life, such as a death, a rape, or
abuse of a child, the lawyer should seek assistance from a professional
psychodramatist to avoid retraumatizing the client. If the client is being
treated by a mental health professional, the lawyer should consult the
professional to determine whether to use psychodrama.'"

Both articles would suggest that involving severely traumatized clients and
witnesses as protagonists in a psychodrama session concerning the subject matter of
the trauma presents certain risks to the protagonist. There seems to be a consensus
that this situation would demand the skill and knowledge of a professionally trained
psychodramatist to avoid the risk of inflicting further psychological harm to the

"7 Amy Singer, Connecting with Severely Injured Clients, TRIAL, June 1998, at 50.

""® yames D. Leach practices law in Rapid City, South Dakota, and has extensive training in
psychodrama. John Nolte, Ph.D., is a psychologist in Hartford, Connecticut, who studied
psychodrama under J.L. Moreno. Katlin Larimer, of Omaha, Nebraska, is a psychotherapist with
certification in psychotherapy. All three authors are on the teaching faculty of Gerry Spence’s Trial
Lawyer’s College, where psychodrama