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proach me or any officer to let us know how we can im-
prove your overall experience with the Criminal Justice 
Section.  

In my view, there are multiple benefits attained by 
attending our programs. Participants receive important 
and unique subject matter lessons, have the opportunity 
for face-to-face interaction with our presenters and, of 
course, get to network with esteemed colleagues. You 
cannot experience these values from your home or office 
watching an online CLE program. So, get out there! Come 
to Buffalo this Fall. 

Finally, we have several committees that need help 
doing the “work” of the Section. Our Legislation Com-
mittee is the most active, but committees such as Vehicle 
and Traffic Law, Membership, and Discovery Reform 
could also use assistance from interested members, in-
cluding law students.  

You will see from this edition of our Newsletter the 
breadth of legal issues we pursue and geographic regions 
we endeavor to serve. As Chair, my hope is that our reach 
touches you and your career in a positive and supportive 
way.

Tucker Stanclift

I am excited to serve a 
second term as Chair of the 
Criminal Justice Section for 
2018-2019. This message is 
focused on the work that we 
do directly affecting you. We 
continue our efforts with bail 
reform; improving justice in 
local courts throughout the 
state; federal sealing legisla-
tion for former offenders; 
and raising rates for all 18-B 
lawyers. Our membership 
is diverse and widespread 
across the state. We’ve held training programs in Nassau 
County, New York City, Seneca Falls, Albany and Lake 
George. I am pleased to announce that our Fall program 
will be in Buffalo with a U.S. Supreme Court update and 
a presentation for criminal defense practitioners in Fam-
ily Court as a result of the “Raise the Age” legislation 
that will be going into effect this Fall.  

We intentionally move our programs around the 
state because of the need for quality programs upstate, 
as well as in the New York City area. I encourage you to 
attend a program in your region. Please feel free to ap-

Message from the Chair

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

REQUEST FOR ARTICLES

If you have written an article you would 
like considered for publication, or have 
an idea for one, please contact New 
York Criminal Law Newsletter Editor:

Jay Shapiro
cjseditor@outlook.com

Articles should be submitted in electronic 
document format (pdfs are NOT acceptable), 
along with biographical information.
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Criminal justice issues in New York State know no 
geographic boundaries. We can learn from each other 
about best practices. Cities, towns and villages can and 
should share techniques and procedures that work. Of 
course, New York City has its own peculiar and specific 
issues. But other cities, from Buffalo to Albany, have the 
potential to teach us downstaters about innovative ap-
proaches.

Our past and present Section Chairs have frequently 
emphasized the importance of networking. The goal is not 
purely social—we learn from each other and can create 
valuable contacts.

We all have something to offer. While it certainly is 
nice to see everyone in Manhattan at our Annual Meeting, 
let’s not be strangers the other 11 months of the year.

Jay Shapiro

This issue truly demon-
strates a point that the Chair 
speaks about in his message: 
We are the Criminal Justice 
Section of the New York State 
Bar Association. Our interests, 
concerns and reach are state-
wide. 

Our Section certainly 
has a substantial number 
of downstate members, but 
our activities and reach are 
felt throughout the state. In this issue, we have an article 
from a judge from Dutchess County, a review of our 
Spring Meeting on Lake George, and a report authored 
by an upstate Assistant Public Defender that covers pro-
cedures throughout the state. Finally, we have a Supreme 
Court column from our former editor, who resides in that 
southern New York suburb of Florida!

Message from the Editor

Your commitment as members has made NYSBA the largest voluntary state bar association in 
the country. You keep us vibrant and help make us a strong, effective voice for the profession.

As a New York State Bar Association member you recognize  
the value and relevance of NYSBA membership. 

For that, we say thank you.

Michael Miller
President

Pamela McDevitt 
Executive Director

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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13. Onondaga 14. Ontario

15. Oswego 16. Rensselaer

17. Rockland 18. Schuyler

19. St. Lawrence 20. Suffolk

21. Tompkins 22. Ulster

23. Westchester 24. Wyoming

25. Yates

Those counties included four counties within the Hur-
rell-Harring settlement (Onondaga, Ontario, Schuyler, and 
Suffolk), as well as counties outside of the settlement.

ILS also established new eligibility guidelines for de-
fendants applying for public defense and 18B representa-
tion. Under the new guidelines, “[a]n applicant shall be 
eligible for assignment of counsel when the applicant’s 
current available resources are insufficient to pay for a 
qualified attorney, release on bond, the expenses neces-
sary for a competent defense, and the reasonable living 
expenses of the applicant and any dependents. Applicants 
are presumptively eligible for assignment of counsel if 
their net income is at or below 250 percent of the Federal 
Poverty Guidelines.”1 As a result of the new guidelines, 
eligibility for “assigned counsel” has been raised from 
125 percent to 250 percent, and it is expected that more 
defendants will qualify for and be represented by court-
appointed attorneys and likely mandated representation 
caseloads will increase. 

New RFPs for CAFA were released for competitive ap-
plication in January 2017. The grants will last three years, 
again, and it is expected that $2.25 million more will be 
available for disbursement. Knowing that those amounts 
of money may not be enough for the influx (and approval) 
of applicants, ILS has requested a budget increase of $8 
million for CAFA.2 Thirty-seven counties applied; how-
ever, only 30 were approved:3 

1. Albany 2. Allegany

3. Broome 4. Cattaraugus

5. Cayuga 6. Chemung

7. Columbia 8. Dutchess

9. Erie 10. Fulton

11. Genesee 12. Greene

13. Madison 14. Monroe

15. Montgomery 16. Nassau

17. Niagara 18. Oneida

19. Oswego 20. Putnam

21. Rensselaer 22. Rockland

In June 2015, the Criminal Justice Section created 
the Town and Village Justice Courts Committee. That 
Committee has focused its review of local courts to three 
topics: counsel at first appearance (CAFA), training and 
education of justice court personnel, as well as court con-
solidation. After a thorough review of previous reports’ 
studies and recommendations on the topics—as well as 
interviews with public defender and 18-B offices, the 
Office of Justice Court Support, and other professional 
associations—and an analysis of current court structure, 
the committee issued its own report on these topics. The 
report lists 10 recommendations for modernizing the 
practice of criminal law in those areas.

The Criminal Justice Section Executive Committee 
approved the report at its January 2018 meeting. The re-
port was presented to NYSBA’s Executive Committee and 
House of Delegates on April 13 and 14, 2018. After ex-
tensive debate on the issues contained therein, the report 
was approved unanimously by both of those bodies. 

The Committee provides you with the portion of the 
report listing the CAFA programs already in place (ex-
cluding the few that it was unable to contact). We hope 
that this information assists counties in developing and in 
adjusting their CAFA programs, as needed. 

NYSBA has approved the report and recommenda-
tions of its Criminal Justice Section regarding issues in the 
state’s more than 1,200 town and village courts. 

Please visit www.nysba.org/WorkArea/Download-
Asset.aspx?id=81267 and https://totalwebcasting.com/
view/?func=VIEW&id=nysbar&date=2018-04-14&seq=1 
to review the full report and House of Delegates webcast. 

CAFA awards
As a result of Hurrell-Harring’s groundbreaking deci-

sion, the New York State Office of Indigent Legal Services 
(ILS) issued a Request for Proposal (RFP) in 2012 to re-
lieve the burdens preventing counsel from representing 
defendants at arraignment. The competitive RFP would 
disburse $12 million over a three-year period for CAFA. 
Twenty-five counties applied for those grants:

1. Albany 2. Broome

3. Cattaraugus 4. Cayuga

5. Chemung 6. Dutchess

7. Erie 8. Herkimer

9. Monroe 10. Nassau

11. Niagara 12. Oneida

Town and Village Justice Court Report Approved  
by the House of Delegatesi
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raignments. Attorneys are paid only up to 37½ hours per 
week.6

4. Cattaraugus County

(1) The Public Defender’s Office administers the RFP. 
The office’s seven attorneys participate in arraignments; 
however, the RFP was used to hire one attorney, one in-
vestigator, and part-time clerical assistance. 

(2) Six of the seven attorneys are on a weekly on-call 
schedule, 24/7. The seventh attorney serves as back-up. 
The city courts have regular Saturday morning arraign-
ment sessions for defendants who are arrested Friday 
evening, overnight, or Saturday morning. 

(3) City police notify attorneys of arraignments in city 
courts, the Allegany Town Court Judge notifies them of 
arraignments in his court, and the Sheriff’s Department 
notifies of arraignments in all other justice courts. During 
business hours, they call the Public Defender’s Office, but 
after business hours, they notify by dialing a designated 
telephone number, and those calls are forwarded to the 
on-call attorney’s personal cell phone. The designated 
telephone number was distributed to each court and po-
lice agency, as well as printed onto business cards.

(4) Business-hours and on-call arraignments are part 
of the attorneys’ job descriptions; therefore, they do not 
receive additional compensation for it.7 

5. Cayuga County

(1) The Assigned Counsel Program implements the 
RFP. Eight attorneys rotate on an on-call basis from 9 a.m. 
to 4 p.m. Monday through Friday to handle arraignments 
in Auburn City Court. Off-hours arraignments occur 
without counsel.

(2) The attorney-of-the-day appears in court each 
morning to handle any arraignments from arrests over-
night. The Assigned Counsel Coordinator gives the court 
a monthly calendar of which attorney is assigned to 
which day, along with each attorney’s personal cell phone 
number to contact that attorney, and the court will use 
that list to notify the on-call attorney of any arraignments 
that occur after the morning.

(3) Each attorney is paid $200 per day.

(4) In the next round of RFP applications, the county 
will apply for funding to include arraignment coverage 
24/7 countywide.8

6. Chemung County

(1) The Conflict Defender implements the RFP. The 
Public or Conflict Defender’s Offices handle daytime 
arraignments. An “Arraignment Bureau” handles ar-
raignments from 4:30 p.m. to 8:30 a.m. Monday through 
Friday, weekends, and holidays.

(2) Four part-time attorneys and one clerical assistant 
staff the bureau (former or current employees of the pub-

23. Saratoga 24. Schenectady

25. St. Lawrence 26. Tompkins

27. Warren 28. Wayne

29. Westchester 30. Wyoming

CAFA programs 
In each grant application, the counties outlined their 

plans to implement CAFA. Several different plans cur-
rently exist:

1. Albany County

(1) The Public Defender Office administers the RFP. 
It groups 18 of its attorneys (down from 24-26 at the pro-
gram’s inception) into teams of 3 attorneys each. Each 
team is on call for one week at a time. Each team covers 
arraignments 24 hours a day, 7 days per week.

(2) Court clerks and judges notify attorneys of ar-
raignments by calling their personal cell phones. Court 
clerks notify during business hours, and judges notify af-
ter business hours. Each Friday, the office distributes a list 
to all clerks and judges of the team of attorneys on call for 
the next week along with their contact information. 

(3) The attorneys on call for the week receive a bonus 
added to their regular salaries, regardless of the number 
of arraignments they attend. They are not compensated 
additionally for mileage.4 

2. Allegany County

(1) The Public Defender’s Office administers the 
RFP. It will hire an attorney whose sole responsibility 
will include covering after-business-hours and weekend 
arraignments. That attorney will not have a regular case-
load until the office assures that the attorney is not over-
whelmed or exhausted by after-business-hours calls. It 
has not begun covering those arraignments, yet, because 
it is accepting applications, but it has not received many.5 

3. Broome County

(1) The Assigned Counsel Program implements the 
RFP. The Public Defender’s Office handles arraignments 
during regularly scheduled PD court dates or when as-
signed counsel is unavailable. 

(2) Attorneys cover felony arraignments on a weekly, 
rotating basis from 5 p.m. to 7 a.m. As a result, each attor-
ney covers about 4 weeks per year. 

(3) One attorney is assigned to city court for weekday 
arraignments. City court also dedicates Saturdays 8 a.m. 
-10 a.m. for weekend arraignments. 

(4) Courts call either of two dedicated telephone 
numbers during regular business hours to notify attor-
neys of arraignments.

(5) Attorneys are paid for mileage; however, they 
receive no additional compensation to cover 24/7 ar-
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9. Erie County

(1) The Assigned Counsel Program implements the 
RFP. Assigned Counsel covers the justice courts and city 
courts (other than Buffalo City Court, which is covered by 
Legal Aid Bureau of Buffalo Criminal Defense Unit under 
a separate contract). There are two programs: Attorney of 
the Day (AOD) and Attorney on Call (AOC).

(2) Under AOD, attorneys are assigned only to the 
most congested day courts. Attorneys are re-trained on 
procedures regarding arraignment and bail in local courts, 
and submit a summary of the arraignments along with 
copies of accusatory instruments within 24 hours of each 
arraignment. They verify 24 hours in advance whether 
they will be needed for a regularly scheduled court calen-
dar. 

(3) The balance of the courts receives AOCs. Erie 
County is arbitrarily divided into geographical zones. At 
least one AOC is available 24 hours a day, seven days a 
week per zone. Judges or court clerks contact the AOC at 
least one hour before arraignments occur; court person-
nel call a special line (which is reset once weekly) which 
connects to the attorney’s personal cell phone. 18B panel 
members have volunteered to handle specific courts, and 
they are rotated weekly by agreement among themselves. 

(4) At first, AOCs received an iPad mini with 4G data 
service to access an online portal to enter on-call cases. 
AOCs also were provided a special cell phone. As of July 
2015, however, use of the iPads, special cell phones, and 
web portal became unnecessary and cost prohibitive; 
therefore, the iPads and cell phones have been discontin-
ued. 

(5) AODs are paid hourly for time spent in court; 
however, they were capped at 2-4 billable hours. AOCs 
are paid by quarterly stipend based on the number of 
cases they handled and mileage traveled. In July 2015, the 
2-4 cap disappeared, as some less congested day courts 
required AODs to remain several hours for regular ar-
raignment dockets.

(6) Assigned Counsel holds regular meetings to set 
coverage calendars in each court.12 

10. Genesee County

(1) The office will rely on a list of qualified attorneys 
from the 18B panel of the local and six adjoining counties. 
Those attorneys would cover arraignments one week at a 
time on a rotating basis. 

(2) Judges or law enforcement will notify the attor-
neys of arraignments by contacting them by a designated 
telephone number. The attorneys will rotate that desig-
nated cell phone. They would have to appear in court for 
arraignment within a reasonable amount of time.

(3) The attorneys will rotate a smart phone and iPad, 
equipped with the necessary apps to advocate zealously 

lic or conflict defender offices). The attorneys rotate an 
on-call schedule. 

(3) Courts contact the regular Public or Conflict De-
fender’s Office during regular business hours to notify 
of arraignments. Law enforcement or courts call a des-
ignated Google telephone number, and when called, it 
forwards directly to the attorney’s private telephone. The 
attorney responds to the court, interviews the defendant, 
and then, appears for arraignment. 

(4) The four attorneys are paid a salary for their ser-
vices based on their rotation hours. The attorney working 
every Monday and Tuesday night, as well as one week-
end per month earns the most. The two attorneys who 
work every other Wednesday and Thursday night, as 
well as one weekend per month each earn about one-half 
as the first. The attorney who works one weekend per 
month earns about one-quarter as the first.9 

7. Columbia County

(1) The Public Defender’s office administers the RFP. 
Originally (three to four years ago), staff attorneys would 
have received a stipend to cover arraignments after busi-
ness hours; however, the county’s comptroller refused to 
authorize stipends for salaried attorneys. 

(2) Instead of appearing at arraignments in person, 
staff attorneys were provided with arraignment cell 
phones. Each attorney carried the phone one week at a 
time, and judges notified attorneys of arraignments by 
calling the telephone number after business hours. 

(3) Attorneys spoke with defendants over the phone, 
then, they conferenced the matter with judges. 

(4) Now, the new grant proposes for one attorney 
to work on cases and appeals overnight. That attorney 
would appear in person for arraignments at any of five 
selected arraignment courts (courts selected based on 
high arraignment values).10 

8. Dutchess County

(1) The Public Defender’s Office implements the 
RFP. Three full-time staff attorneys cover arraignments 
county-wide 24/7. Other staff attorneys provide back-up 
to cover arraignments when those three attorneys are un-
available.

(2) Less than 1 percent of arraignments occur without 
an attorney, as a result of the arraigning court not calling 
or not waiting until the attorney arrives.

(3) Courts call designated telephone numbers to no-
tify the attorney of an arraignment.

(4) Further information about Dutchess County’s 
program is available from a report being prepared by 
SUNY Albany.11 
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program was expanded in 2015 when additional funding 
became available. 

(2) At first, attorneys covered only daytime arraign-
ments (8 a.m. to 8 p.m.) with some weekend coverage (8 
a.m. to 8 p.m.). Attorneys in the Town Court Division of 
the office rotated coverage Monday through Friday with 
two attorneys on call at two special cell phone numbers 
each day. Non-Town Court attorneys covered weekend 
arraignments. Justice Courts contacted attorneys at those 
numbers to notify them of arraignments. Courts also 
combined arraignment dockets with regular court sched-
ules and disposition dockets to dispose of arraignments 
at other scheduled court appearances.

At first, no additional attorneys were hired; instead, 
the attorneys on staff participated in the program. In 
2015, the program expanded to 24/7 coverage. Additional 
funding allowed the hiring of additional staff. One at-
torney per night from the Criminal Division is on call for 
overnight arraignments Monday through Thursday from 
8 p.m. to 8 a.m. One attorney from Friday 8 p.m. though 
Monday 8 a.m. is on call for weekend arraignments. 

Fifty-three attorneys are in the Criminal Division and 
participate in the program (including the Town Court 
Division). Attorneys in the appeals and family court divi-
sions do not participate. 

(3) The attorney who answers the call receives back-
ground information about the defendant. The attorney 
then notifies pre-trial services about that information, and 
pre-trial assesses the defendant over the phone and issues 
a release assessment. 

(4) Payment is included as part of the attorneys’ sala-
ries.16

15. Montgomery County

This committee has contacted Montgomery County 
for information on its CAFA program and looks forward 
to receiving its response. 

16. Nassau County

This committee has contacted Nassau County for 
information on its CAFA program and looks forward to 
receiving its response.

17. Niagara County 

(1) The Public Defender’s Office Administers the 
RFP. The RFP contracts for coverage of Niagara Falls City 
Court, City of Lockport City Court, and Town of Lockport 
Justice Court. There are approximately 15-18 attorneys 
covering a variety of criminal matters (felonies and mis-
demeanors).

(2) One full-time public defender is stationed at Ni-
agara Falls City Court five days a week during business 
hours to cover arraignments. One part-time public de-
fender covers the City of Lockport City Court five days a 

for defendants. They also may contact the Public Defend-
er by telephone at any time for additional assistance. 

(4) After arraignment, the attorneys will prepare a re-
port immediately after the arraignment and scan it to the 
Public Defender’s office. The report will attach all papers 
received from the court and from law enforcement. That 
will allow the office to follow up with the defendant. 

(5) Attorneys will cover only after business hours 
arraignments. Attorneys will not cover arraignments dur-
ing business hours unless they occur during the court’s 
regularly scheduled calendar when an attorney already is 
present.

(6) Attorneys will receive weekly stipends when they 
are on call, as well as mileage per arraignment and an 
hourly rate per arraignment ($75per hour).13 

11. Greene County

(1) The Public Defender’s Office administers the RFP. 
Three attorneys will participate in the program, with one 
on-call attorney and one back-up attorney at all times. 
Each attorney will have a cell phone at which they will be 
notified of arraignments.

(2) Five courts will participate in the program. 

(3) Judges will notify the primary on-call attorney of 
arraignments, then the back-up attorney, if needed.

(4) The on-call attorney will receive more compensa-
tion than the back-up attorney, and weekends and holi-
days have different compensation rates.14 

12. Herkimer County

This committee has contacted Herkimer County for 
information on its CAFA program and looks forward 
to receiving its response. Upon information and belief, 
while the grant was awarded, the county chose to reject 
the grant. 

13. Madison County

(1) The Public Defender’s Officer administers the 
RFP. Seven attorneys cover arraignments 24/7. One attor-
ney covers off-hours arraignments per week.

(2) Dispatch notifies attorneys of after-business-hours 
arraignments by calling the attorney’s telephone number. 
Courts notify attorneys of business-hours arraignments 
by calling the public defender’s office. 

(3) Attorneys receive $150 per week that they are 
on-call, as well as $150 per arraignment after business 
hours.15 

14. Monroe County

(1) The Public Defender’s Office always covered 
arraignments in the county and city court. The CAFA 
program began under the first RFP, allowing the office to 
cover arraignments in the justice courts, as well, then the 
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torneys cover arraignments at regular “DA sessions” in 
justice courts.

(2) Attorneys cover off-hours arraignments in three 
on-call rotations:

(A) 8:30 a.m. - 5:00 p.m.

(B) 5:00 p.m. - 10:00 p.m.

(C) 8:30 a.m. - 10:00 p.m. on weekends and holi-
days

(3) There are no attorneys available for arraignments 
that occur after 10 p.m. Defendants arrested after 10 p.m. 
are detained and arraigned with counsel in the morning 
in either Canandaigua or Geneva City Court.

(4) As a result of the Hurrell-Harring settlement, the 
Public Defender’s Office anticipated hiring two additional 
staff attorneys to cover arraignments at non-DA court ses-
sions. The Public Defender’s Office would create a list of 
private attorneys to be available for on-call arraignments 
on evenings, weekends, and holidays. 

(5) There is no salary increase for the staff attorneys 
covering on-call or off-hours arraignments. Private at-
torneys participating in the program would receive $75 
per arraignment plus an additional $150 per day; $300 per 
weekend; or $300 per holiday, whichever applies.

(6) For defendants arraigned after 10 p.m., the Public 
Defender’s Office reviewed the jail list each morning to 
identify defendants who were arraigned without counsel, 
then, it scheduled an immediate arraignment.18 

21. Oswego County

This committee has contacted Oswego County for 
information on its CAFA program and looks forward to 
receiving its response.

22. Putnam County

This committee has contacted Putnam County for 
information on its CAFA program and looks forward to 
receiving its response. 

23. Rensselaer County 

(1) The Public Defender’s Office administers the RFP. 

(2) The Conflict Defender has a part-time attorney 
who organizes the on-call schedule, handles reporting 
requirements, and covers arraignments from 9 a.m. to 5 
p.m. if other staff attorneys are unavailable. 

(3) The RFP covers six major courts for arraignments 
(county court, city courts, and three justice courts: Bruns-
wick, North Greenbush, and East Greenbush). That covers 
85-90 percent of the county-wide arraignments.

(4) There are 24/7 arraignments.

(5) The attorney is on-call for one week at a time in 
both offices. The court or police agency call a Google 

week during business hours, as well as on-call on week-
ends. That same part-time attorney also covers the Town 
of Lockport Justice Court 24/7 on call.

(3) Attorneys cover arraignments in other justice 
courts only during regularly-scheduled court calendars. 
Those courts do not call the office for arraignment cover-
age off-hours.

(4) Attorneys under the program are paid as part of 
their salary. 

18. Oneida County

(1) The Public Defender’s Office administers the RFP. 
It provides one full-time public defender and one part-
time public defender (along with one investigator).

(2) Attorneys appear daily at regularly-scheduled 
court hours during the mornings and evenings on week-
ends and on holidays in the city courts of Utica and 
Rome. Attorneys are on call at other times in those city 
courts. Attorneys also appear at regularly scheduled 
court hours to continue vertical representation of the de-
fendants at whose arraignments they appeared. 

(3) In 2016, the Fifth Judicial District Administrative 
Judge ended off-hours arraignments in those city courts; 
instead, he created regular arraignment hours on week-
ends and holidays (8:30 a.m. to 10:00 a.m.). He also pro-
vided security and court clerks during those hours. De-
spite this system, specific public defenders remain on-call 
for emergency arraignments in those courts; however, 
none have occurred, yet. 

19. Onondaga County

(1) The Assigned Counsel Program (ACP) provides 
attorneys to cover arraignments. Fifty-seven attorneys 
participate in the program. 

(2) Only half of the justice courts received arraign-
ment coverage during regular court sessions. One quali-
fied felony ACP and one qualified misdemeanor ACP ap-
pear at each session. A 15th court receives coverage, but it 
only is covered by one ACP.

(3) As a result of the Hurrell-Harring settlement, the 
other 13 justice courts receive one ACP at each regular 
court session to cover arraignments. To cover off-hours 
arraignments in all 28 justice courts, the County was di-
vided into seven geographic regions with a list of on-call 
attorneys available in each of those regions. Two attor-
neys are on call at all times, and each attorney has a des-
ignated “on-call telephone.” On-call attorneys receive $25 
per day and $150 per arraignment at which they appear. 
Judges call the attorneys on the designated telephones to 
notify them of the arraignments.17 

20. Ontario County

(1) The Public Defender’s Office implements the RFP. 
It includes 1 public defender and 12 staff attorneys. At-
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26. Schenectady County

(1) The Public Defender’s Office administers the RFP. 
Schenectady is awaiting receipt of ILS CAFA 2 funding 
before creating or implementing its program.22 

27. Schuyler County

(1) The Public Defender’s Office implements the RFP. 
Two full-time public defenders cover all off-hours ar-
raignments during business hours. One part-time public 
defender covers arraignments during 5:00 p.m. - 11:30 
p.m. The three attorneys also cover arraignments at all 
regular court DA-sessions.

(2) Judges notify the attorneys of arraignments by 
calling an on-call telephone number.

(3) Although the attorneys are unavailable for over-
night arraignments, judges notify them of those arraign-
ments. Attorneys track the number of arraignments that 
way, as well as arrange for immediate morning arraign-
ments for defendants arraigned without counsel the night 
before. 

(4) As a result of the Hurrell-Harring settlement, an 
on-call attorney covers weekend and holiday arraign-
ments from 9 a.m. to 9 p.m. The attorney is paid $200 per 
day. Judges notify the attorney of arraignments by calling 
a special on-call telephone. Defendants arraigned after 9 
p.m. without counsel are arraigned immediately the next 
morning with counsel. 

(5) Also under the settlement, the Public Defender 
could hire an additional full-time and part-time attorney 
to cover off-hours, non-DA session arraignments, unless 
arresting officers increase the issuance of appearance tick-
ets returnable on DA-session dates.23 

28. St. Lawrence County

(1) The County administers the RFP. The County or-
ders the courts to assign attorneys at arraignment. If the 
CAFA attorney cannot remain on the case, though, the 
Public Defender’s Office will continue representing the 
defendant.

(2) The Assigned Counsel Program, Public Defender 
and Conflict Defender give a list to courts of attorneys 
available for arraignments at which times of day, along 
with their personal contact telephone numbers. Judges 
call the attorneys to notify them of arraignments.

(3) Attorneys are paid $75 per hour per arraign-
ment.24 

29. Suffolk County

(1) The Legal Aid Society (LAS) and Assigned Coun-
sel Program (ACP) implement the RFP. District Court 
covers five western towns in Suffolk County. Two parts 
cover arraignments: D-11 covers those who are detained 
and arraigned the next day (operates seven days per 
week), and SAP covers defendants who are issued an ap-

Voice account phone number, which transfers to the on-
call attorney’s personal cell phone to notify the attorney 
of an arraignment. Each attorney participating in the 
program has her number entered into the voice account. 
There is one voice account for the Conflict Defender and 
one for the Public Defender, and the organization on call 
for the week verifies that the account is set to dial the cor-
rect attorney for the week.

(6) County and city courts handle arraignments only 
during business hours Monday through Friday, and city-
court has holding cells to incarcerate inmates overnight 
to be arraigned the next morning.19 

24. Rockland County

(1) The Public Defender’s Office administers the RFP. 
It employs 19 attorneys; however with the RFP, it was 
able to hire two part-time attorneys and one part-time 
secretary. The two part-time attorneys cover after busi-
ness hours and weekend arraignments for one week at a 
time. 

(2) Courts contact the attorneys on a special cell 
phone (flip phone) to notify them of after business hours 
arraignments. Office attorneys cover several arraign-
ments at the end of regularly scheduled court calendars, 
as well. 

(3) If courts call attorneys or the office during non-
calendar business hours to notify of arraignments, 
though, no one appears to represent the defendants, and 
arraignments proceed without counsel; the office investi-
gator will interview those defendants the next morning, 
and a bail application will be argued, as needed. 

(4) Attorneys covering court-calendar arraignments 
or full-time attorneys covering after business hours ar-
raignments (as needed) do not receive additional com-
pensation. The RFP funds were used to hire the part-time 
attorneys and secretary.20 

25. Saratoga County

(1) The Public Defender’s Office administers the RFP. 
Five attorneys would cover arraignments 24/7. They 
would receive telephones upon which the arraigning 
judge would notify them of arraignments. 

(2) Arraignments would occur at either of two loca-
tions: a northern court and a southern court.

(3) Primary attorneys on call Monday through Thurs-
day would receive $150 for being available, whether they 
are able to appear at the arraignments. The back-up attor-
ney would receive $150 for appearing at arraignments at 
which the primary attorney would be unable to appear. 
The attorney on call Friday through Sunday would re-
ceive $750 for being available, whether or not she is able 
to appear at the arraignments.21 
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(3) Each attorney would be issued a tablet that would 
have a notification, and they would respond. Courts 
would notify attorneys of arraignments. 

(4) Centralized arraignments will allow a reduction 
from four to two attorneys. 

(5) Attorneys would be paid extra with grant money 
with a stipend.27

32. Warren County

(1) The Public Defender’s Office administers the RFP. 
Eight attorneys participate in CAFA. The attorneys cover 
arraignments throughout the day, after business hours 
(only until 10 p.m.), on weekends, and on holidays. 

(2) The attorneys that cover after-business hours ar-
raignments rotate a telephone among each other to be 
notified of arraignments. The District Attorney’s office, 
police, or judges notify them of those arraignments via a 
telephone call or text message.

(3) Payment for arraignment coverage is incorporated 
into the attorneys’ salaries and vacation time.28

33. Wayne County

(1) The Public Defender’s Office administers the RFP. 
Originally, it used formulated money for a part-time 
position to cover all 24/7 arraignments countywide, but 
it soon realized that CAFA was too overwhelming for 
just one part-time position. Then, it began a pilot project 
to provide attorneys at arraignments 24/7 in four of its 
justice courts. The courts include Arcadia Town Court, 
Newark Village Court, Palmyra Town Court, and Palmyra 
Village Court. 

(2) Seven attorneys are available for Palmyra arraign-
ments, and five attorneys are available for Arcadia and 
Newark arraignments. The office provides judges with a 
list of three attorneys to call and telephone numbers by 
which to call them. The first attorney is the primary attor-
ney on-call, and the next two are back-ups. 

(3) Monday through Friday during business hours, 
the three full-time public defenders appear for on-call 
arraignments in those courts. Almost all daytime arraign-
ments are covered. Evenings, weekends, and holidays are 
covered by lists of public defenders and available 18B at-
torneys. Arraignment coverage lasts 7 a.m. - 9 a.m. and 5 
p.m.–10 p.m. Monday through Thursday, as well as 5 p.m. 
Friday–9 a.m. Monday. 

(4) Weekday after business hours arraignments pay 
$150 per arraignment. Weekend and holiday arraign-
ments pay $200 per arraignment. Funds are paid from the 
formulated money set aside for the part-time position. 
The rates used to be $50 lower in each category; however 
they were raised to retain interest and participants in the 
program.29 

pearance ticket and scheduled for arraignment on a spe-
cific day (operates five days per week). LAS covers D-11 
arraignments. 

(2) West End Village Court arraignments are covered 
by LAS. LAS covers all scheduled court sessions.

(3) East End arraignments encompass four town 
courts. LAS covers court session and off-hours arraign-
ments in those courts. No one covers weekend arraign-
ments in those courts, though.

(4) As a result of the Hurrell-Harring settlement, ACP 
covers D-11 conflicts, as well as SAP. Also, LAS could 
hire two additional attorneys to cover weekday cover-
age for the rest of the East End courts (five more courts). 
Finally, the County would contract with private attorneys 
to be on-call for weekend and holiday arraignments, and 
ACP would handle the administration of the on-call pro-
gram.25

30. Tompkins County

(1) The Assigned Counsel Program implements 
CAFA. Assigned Counsel has 30 attorneys in its CAFA 
program. Only one attorney is on call from 12:00 p.m. to 
12:00 p.m. each day. Each justice court judge has a list of 
which attorney is on call for which day, as well as each 
attorney’s contact information (home and cell phone–
there is no dedicated CAFA telephone number). Judges 
call the attorneys to notify them of arraignments. 

(2) When there are simultaneous arraignments in dif-
ferent courts, the attorney on call may ask the judge to 
wait. If the judge cannot wait, then the judge may call the 
supervising Assigned Counsel Coordinator to represent 
the defendant at arraignment. 

(3) The Assigned Counsel Coordinator schedules at-
torneys one to two months ahead of time according to 
the attorneys’ availabilities. The coordinator gives those 
finalized schedules to the judges. 

(4) Attorneys are paid hourly at assigned counsel 
rates. Attorneys covering holidays (10 holidays per year) 
are paid an additional $250 stipend per holiday.26 

31. Ulster County

(1) Ulster County applied for the grant in 2014, and it 
was approved; however no plan has been implemented, 
yet, because the county has received only ILS formulated 
money, so far.

(2) The original plan called for four arraignment 
courts (county in quadrants): two attorneys assigned to 
each quadrant (keeping the geographical residence of at-
torneys in mind—a 15-to-20 minute ride to each court). 
There would be overnight arraignment coverage. Day-
time arraignments would be without counsel (usually, 
one of the adjacent courts were operating, and an attor-
ney would be present to cover it). 
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are unavailable, then they may select from a list of desig-
nated 18B panel members.

(2) Two of the attorneys are on call after business 
hours and on weekends for arraignments in the justice 
courts. Either judges, sheriff deputies, or sheriff’s dis-
patch contact the defenders at a designated cell phone 
number to notify them of the time and place of the ar-
raignment. If the attorneys are unavailable, then they may 
select from a list of designated 18B panel members.

(3) The three attorneys’ business-hours arraignments 
are part of their job duties, and they do not receive ad-
ditional compensation for those arraignments. The two 
attorneys who handle after-business-hours and weekend 
arraignments are paid a yearly stipend for their services. 
18B panel members are paid hourly at $75 per hour per 
arraignment (from bed to bed).

(4) Since one attorney sought alternative employ-
ment, the program changed. Now, three full-time at-
torneys and one part-time attorney are on call during 
business hours. Of those attorneys, two full-time attor-
neys and the part-time attorney are on call after business 
hours, each dedicated to a week at a time. An investigator 
licensed as an attorney is on call for a couple of desig-
nated courts after business hours and only during certain 
days of the week.31 

36. Yates County

(1) The Public Defender’s Office administers the RFP. 
Three part-time attorneys work for the office, and they 
are on-call for one week each, 24/7, for off-hours arraign-
ments. The attorney who handles court during the day is 
on call for that day.

(2) The office schedules on-call availability three 
months ahead of time. It gives the schedules to all courts. 
The courts call the on-call attorney at their phone number 
listed (office or personal cell) to notify of an arraignment. 
If the attorney cannot be reached, then the court calls the 
Public Defender

(3) The office used ILS grant money to hire its third 
part-time attorney. Otherwise, none of the attorneys re-
ceive extra compensation for being on-call; rather, they 
may seek reimbursement for mileage.32 

Centralized/ Off-Hours Arraignments 
Recognizing the need for counsel at arraignment, the 

Advisory Committee on Criminal Law and Procedure 
proposed centralized arraignment parts (“CAP”) on a 
rotating basis for off-hours arraignments.33 “Off-hours” 
means anytime a court is not sitting in session. Such cen-
tralization would provide for the swift arraignment of 
defendants and to ensure counsel at arraignment. Under 
a centralized arraignment plan, a police officer: 

• may bring the accusatory instrument to an off-
hours court when no other court is open; 

34. Westchester County

(1) The Legal Aid Society of Westchester County 
(LAS) administers the RFP. During business hours, it 
assigns two attorneys to appear at any court for arraign-
ments. Attorneys also appear during regularly scheduled 
justice court sessions and cover arraignments, as neces-
sary (not considered a CAFA appearance). After business 
hours, two staff attorneys per region are on-call from 5 
p.m. to 8 a.m. (except just one attorney on Friday) and on 
weekends.

(2) The county is divided into three regions: North, 
Central, and South. A telephone number is designated 
for each area. LAS gives the courts the telephone number 
to call for their specific area to notify of an arraignment. 
During business hours, the assigned CAFA attorneys con-
tact their jurisdictions’ police before 8 a.m. and around 
noon to leave the business-hours contact telephone num-
ber of the day. Generally only court clerks call to notify 
attorneys of arraignments, though, and police do not call. 

(3) Monday through Thursday, 5 p.m. to 9 p.m., one 
telephone number is contacted to notify of arraignments. 
The secretary answering the call collects all relevant 
information, then relays that information to the on-call 
attorney. After 9 p.m., as well as on weekends, the calls 
are forwarded to the CAFA coordinator (an attorney from 
LAS or the Executive Director) who contacts the appro-
priate on-call attorney. 

(4) Attorneys covering business-hours arraignments 
are not paid extra as the responsibility to represent de-
fendants at arraignments is listed as part of their job 
responsibilities; however, they may seek reimbursement 
for mileage. CAFA attorneys are paid for being on call; 
however, they do not receive extra compensation for go-
ing out. Overnight CAFA attorneys are paid if they go out 
to an arraignment, though. 

(5) Yonkers and Mount Vernon City Courts regularly 
schedule weekend arraignment hours.

(6) Legal Aid represents defendants charged with 
felonies. Defendants charged with misdemeanors or who 
conflict out on felonies are represented by 18B attorneys. 
As a result, LAS has not been available (as a rule) for mis-
demeanor arraignments. Nevertheless, because no defen-
dant should be arraigned without counsel, LAS will ap-
pear for misdemeanor arraignments; however, it encour-
ages judges and police to contact available 18B attorneys, 
first. LAS will ask to be relieved from further assignment 
after appearing at arraignment, though, because LAS’s 
contract does not allow them to represent defendants on 
misdemeanors.30 

35. Wyoming County

(1) The Public Defender’s Office implements the RFP. 
Three assistant public defenders are on call during busi-
ness hours for arraignments in any court. If the attorneys 
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that defendant be released, and then what? How long 
would that sheriff be required to wait for that defendant 
to get a ride? What if he has no ride? Would the Sheriff be 
required to transport him home? Local village police ob-
jected to such situations, concerned that it would remove 
them from protecting their jurisdictions, violate their 
union contracts, make their municipality liable for some 
other municipality’s defendants, etc. 

Counties are not required to have a plan; however, 
four counties have initiated the following:

1. Broome County

(1) Off-hours arraignments will occur in a designated 
room at the county jail. Up to 10 members of the public 
may access the room at a time. 

(2) Several private attorney-client conference rooms 
exist. 

(3) The CAP operates Monday through Friday from 
7:00 p.m. to 7:00 a.m., as well as throughout the weekend. 

(4) On-call judges are required to remain within a 
reasonable distance from the jail during their shifts. There 
will be a back-up on-call judge for emergencies or con-
flicts. 

(5) The county is also seeking a centralized booking 
process to facilitate law enforcement.40 

2. Oneida County

(1) A courtroom will be built at the Oneida County 
Sheriff’s Office. A town or village Judge will be assigned 
to that court from 6:00 p.m. to 10:00 p.m. daily. It will be 
open to the public. Only defendants charged with detain-
able offenses (i.e. domestic violence, orders of protection, 
warrants) will be brought for arraignment; anyone expect-
ed to be released will be given appearance tickets. Any 
defendant detained after the arraignment part is closed 
will be arraigned the following morning in either Rome or 
Utica City Court. The Fifth District Administrative Judge 
will assign judges in conjunction with the local County 
Magistrates Association. Each judge will receive $250 per 
evening. 

(2) The Oneida County Sheriff’s Office will provide 
security. 

(3) OCA will provide computer and office equipment. 
Arraignment paperwork immediately will be faxed and 
mailed to the court of trial jurisdiction by using a file cabi-
net of pre-addressed envelopes.

(4) The anticipated cost (salaries for judges, security, 
attorneys, and costs of equipment and supplies) totals 
$365,000. $197,000 is strictly a county cost; however, the 
remainder is either a USC cost or ILS reimbursable.41 

• may bring the accusatory instrument either to an 
off-hours court or to an open justice court if de-
fense counsel is present at the justice court; or

• must bring the accusatory instrument to the off-
hours court when defense counsel is not present at 
the open justice court.

In CAPs, jurisdictional impediments are lifted on ar-
raignments of accusatory instruments on misdemeanors 
or violations; therefore, those parts with a centralized 
arraignment plan may have jurisdiction over any ar-
raignment on a misdemeanor or violation in the county, 
whether or not the crime happened in a geographically 
contiguous jurisdiction. After arraignment, the part 
retains jurisdiction over all matters incidental thereto 
(handle returns on warrants, conduct bail review, hold 
felony hearings, etc.). After arraignment and any matters 
incidental thereto, then the centralized part will transfer 
the case back to the court that has trial jurisdiction.34

Several general suggestions have been made, includ-
ing the following:

• rotating judges through a central location; and 

• holding defendants overnight and arraigning them 
in the morning. 

Local administrative judges are meeting with each 
county’s stakeholders (public defender, district attorney, 
18B provider, and justice court judges) on a county-by-
county basis beginning in January 2017 to develop a 
county-by-county centralized arraignment plan.35 The 
Chief Administrative Judge must approve each plan be-
fore it becomes effective, but no plan will be approved 
before February 26, 2017.36 There is no deadline by which 
plans must be submitted.37 

Some of the CAFA program administrators recognize 
that CAPs would alleviate many frustrations in provid-
ing attorneys at arraignments.38 Nevertheless, many 
counties will not adopt a CAP. There is an overwhelming 
perception that some judges vehemently oppose CAPs.39 
Interviewees relate conversations in which magistrates 
have expressed their concerns such as: fear loss of sleep 
if traveling outside of their jurisdiction for multiple ar-
raignments in one day/night before returning to their 
full-time jobs; having to learn a new computer system; 
multiple courts’ computer and filing systems; and unfa-
miliarity with foreign courts’ layouts. Some judges rely 
on their clerks for forms and cannot operate without their 
clerks’ assistance, requiring clerks to appear at off-hours 
arraignments, as well. Because most clerks work part 
time, they may not be scheduled or even available the 
next day to scan, email, or mail paperwork to the appro-
priate jurisdiction. Bail receipt deposit books would not 
be balanced in a timely manner. 

Sheriffs voiced concerns over transporting defen-
dants from one side of the county to another, only to have 

Continued on page 18



cluding one on “Plea Negotiations in White Collar Cases,” 
which was moderated by my Co-Chair, Carrie Cohen, and 
included speakers Amy Walsh, William Dryer and Parvin 
Moyne. The second panel of the morning was on “Sentenc-
ing Issues in White Collar Cases.” I moderated this second 
panel, which included speakers, Jillian Berman, Xavier 
Donaldson, Lisa Peebles and Jodi Avergun. The speakers 
on both panels have federal and state court experience, 
which allowed the discussions to address the comparisons, 
contrasts and issues that arise when representing clients in 
white collar cases in both state and federal courts.

That evening the Section held its awards dinner 
where we honored Thomas P. Zugibe with the Outstand-
ing Prosecutor Award, Glenn A. Garber with the David S. 
Michaels Memorial Award, and the Honorable Craig D. 
Hannah with the Outstanding Contribution to the Bar and 
the Community Award. The dinner was held in a beautiful 
tented area of the Sagamore overlooking the lake. After the 
awards were presented, we were all treated to some enter-
tainment with a comedy show by Moody McCarthy.

The next morning our CLE program continued with 
our annual Court of Appeals Update of the year’s deci-
sions on criminal justice issues, which was led by Court of 
Appeals Judge Jenny Rivera, with a discussion of the cases 
by Dan Arshack and Robert Masters. The CLE portion of 
the meeting then concluded with a joint panel discussion 
with the Commercial Federal Litigation Section on “Privi-
lege and Ethical Issues Encountered in Corporate Inves-
tigations,” moderated by my Co-chair Carrie Cohen and 
included Evan Barr, Jillian Berman, Marvin Moyne and 
our very own Newsletter Editor Jay Shapiro.

The meeting was a wonderful success with participa-
tion from many of our longstanding members as well as 
new and younger members of the section. It is our hope 
as Section leaders that all of you reading this article will 
attend next years Spring Meeting, which will surely be an-
other wonderful educational and professional experience.

Spring at  
the Sagamore
By Sherry Levin Wallach

The Criminal Justice Section met in May 2018 for its 
Spring Meeting at the beautiful Sagamore Resort in Lake 
George, New York. The weekend was chaired by Carrie 
Cohen, a former Chair of the Commercial Federal Liti-
gation Section, and me as the Immediate Past Chair of 
this Section. Our gathering at the Sagamore consisted of 
several enjoyable networking events, a continuing legal 
education program, which focused on handling white col-
lar cases in both state and federal courts, and our annual 
awards dinner where we recognize outstanding leaders 
and contributors in the criminal justice community. This 
year, we held our meeting in conjunction with the Com-
mercial Federal Litigation Section, and our meeting closed 
with a joint CLE program on the ethics of representing 
corporations in criminal matters and investigations.

The weekend kicked off with a reception during 
which our speakers and attendees had an opportunity to 
meet and discuss their practice areas. After the reception, 
a large group of attendees including NYSBA’s President-
Elect Michael Miller and his wonderful wife Cindy were 
taken by our Chair, Tucker Stanclift, in his boat to a won-
derful restaurant on the lake for dinner. This intimate 
setting allowed old friends to reunite and new friends to 
experience the wonderful comraderie of this incredible 
group of practitioners and judges.

The next morning, our CLE program began with an 
introduction from the NYSBA President-Elect Michael 
Miller. The morning consisted of two panel discussions in-

See pages 16–17 for more Spring Meeting photos

NYSBA  New York Criminal Law Newsletter  |  Summer 2018  |  Vol. 16  |  No. 3 15    



16 NYSBA  New York Criminal Law Newsletter  |  Summer 2018  |  Vol. 16  |  No. 3       

Criminal Justice  
Section Spring  
2018 Meeting



NYSBA  New York Criminal Law Newsletter  |  Summer 2018  |  Vol. 16  |  No. 3 17    



18 NYSBA  New York Criminal Law Newsletter  |  Summer 2018  |  Vol. 16  |  No. 3       

(6) The Sheriff’s Department will collect posted bail 
and transfer it to the court of original jurisdiction. The 
centralized part should not collect bail from defendants.

(7) All arraignment paperwork immediately will be 
scanned, emailed, and mailed to the court of trial jurisdic-
tion. The arraignment judge will keep an arraignment log 
to track his arraignments.

(8) If a defendant pleads guilty at arraignment, then 
the arraignment judge’s original jurisdiction will assume 
jurisdiction of the fine and surcharge owed. The defen-
dant will be given a reasonable period within which to 
make payment. 

(9) Arraignment judges will be paid according to 
UJCA § 106 (2) at a rate of compensation to be approved 
by OCA, along with mileage reimbursement, after com-
pletion and approval of their payment vouchers. 

Leah Rene Nowotarski, Esq.

Co-Chair, Town and Village Justice Courts Committee

Report’s Author

Clare J. Degnan, Esq.

Co-Chair, Town & Village Justice Courts Committee

Thanks to:

Sherry Levin Wallach, Esq., former Chair, Criminal 
Justice SectionEugene Frenkel, former liaison, Law 
Student Committee

Natasha Pooran, Priyanka Verma, Nishat Tabassum

Members, Law Student Committee

Daniela Parra, Michelle Tarangelo, Robert Jereski

CUNY Law School

3. Onondaga County

(1) A courtroom will be provided at the Syracuse 
Public Safety Building, next to the county jail. Off-hours 
arraignments will occur from 6:00 p.m. to 10:00 p.m. each 
night. 

(2) It is estimated to save about $1 million annually (a 
combination of state and local tax money). Savings come 
from the efficiencies of having to staff only one court-
room per night.

(3) Regular security would staff the courtroom so that 
police officers could return to patroling immediately. 

(4) Judges would be paid for off-hours arraignments, 
whereas they do not receive extra compensation for 
off-hours arraignments that do not occur in a CAP. One 
judge would rotate per night. 

(5) There would be a staffed prosecutor and two de-
fense attorneys. Defense attorneys would meet with their 
clients in private rooms. 

(6) Arraignments are open to the public. 

(7) This system will work because the county has 
enough after-business-hours arraignments to justify a 
scheduled court.42

4. Washington County

(1) A courtroom will be provided at the visitor’s 
area of the Washington County Law Enforcement Center 
(located within the Washington County Jail). A town or 
village judge will be assigned by the Washington County 
Magistrates’ Association to that courtroom for all after 
hours, weekend, evening, and holiday arrests; however, 
arraignments will be held at 9:00 a.m., 7:00 p.m., and 
other times, as “emergency” arraignments. It will be open 
to the public. 

(2) The centralized part will have a separate confer-
ence room for the on-call attorney to meet with the defen-
dant. 

(3) Security includes magnetometers, one security 
officer, and locked filing cabinets.

(4) The CAFA judge will give the on-call attorney 
copies of the accusatory instruments, supporting deposi-
tions, and RAP sheets. 

(5) If a defendant is released after arraignment, he 
will be allowed to call for transportation to his residence, 
as well as to wait in the facility staffed by the Sheriff 
while awaiting his transportation. The arraignment part 
conveniently is located across from a gas station/conve-
nient store/restaurant facility.

Endnotes
1. Criteria and Procedures for Determining Assigned Counsel Eligibility, 

NYS Office of Indigent Legal Services (Apr. 4, 2016).

2. ILS Budget Request for FY 2017-2018.

3. Second Counsel at First Appearance Tentative Awardee’s, NYS 
Office of Indigent Legal Services, https://www.ils.ny.gov/files/
Hurrell-Harring/Counsel%20At%20Arraignment/Second%20
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The usual practice is for courts to direct that bail be 
in the forms of cash, insurance company bond or secured 
surety bond. It is rare that a court accepts the other pos-
sibilities. To expand the possibility of using these alterna-
tives, let us explore together what these are.

(a) Cash bail speaks for itself. Someone posts bail us-
ing United States currency. Most courts will not 
accept a personal check, although some will accept 
a bank teller check, bank certified check or a postal 
money order. (See generally CPL § 520.15).

(b) An insurance company bail bond is defined in CPL 
§ 500.10(16) as a surety bond, executed in the form 
prescribed by the superintendent of financial ser-
vices, in which the surety-obligor is a corporation 
licensed by the superintendent of financial services 
to engage in the business of executing bail bonds. 
These are the bail bonds issued by the bail bond-
men and bondswomen who usually have offices 
with large signs just across the street from the en-
trance to the county jail.

(c) A secured surety bond is defined in CPL § 
500.10(17) as a bail bond secured by either: (a) 
personal property which is not exempt from execu-
tion and which, over and above all liabilities and 
encumbrances, has a value equal to or greater than 
the total amount of the undertaking; or (b) real 
property having a value of at least twice the total 
amount of the undertaking. For purposes of this 
paragraph, the value of real property is determined 
by either: (i) dividing the last assessed value of 
such property by the last given equalization rate 
or in a special assessing unit, as defined in article 
18 of the real property tax law, the appropriate 
class ratio established pursuant to section 1202 of 
such law of the assessing municipality wherein the 
property is situated and by deducting from the re-
sulting figure the total amount of any liens or other 
encumbrances upon such property; or (ii) the value 
of the property as indicated in a certified appraisal 
report submitted by a state certified general real 
estate appraiser duly licensed by the department 

With bail and alternatives to incarceration much in 
the news of late, your Criminal Justice Section thought 
that a review of the bail alternatives available in New 
York courts would be of timely assistance to our mem-
bers. These procedures are utilized when ROR—release 
on recognizance—is not ordered by the court. 

ROR is defined in CPL 500.10(2) as follows: 

“Release on own recognizance.” A court 
releases a principal on his own recog-
nizance when, having acquired control 
over his person, it permits him to be 
at liberty during the pendency of the 
criminal action or proceeding involved 
upon condition that he will appear 
thereat whenever his attendance may 
be required and will at all times render 
himself amenable to the orders and pro-
cesses of the court. 

Forms of Bail
The Criminal Procedure Law 520.10(1) offers nine 

possible forms of bail:

(a) Cash bail

(b) An insurance company bail bond

(c) A secured surety bond

(d) A secured appearance bond

(e) A partially secured surety bond

(f) A partially secured appearance bond

(g) An unsecured surety bond

(h) An unsecured appearance bond

(i) Credit card or similar device

Courts are guided in the determination of bail by 
CPL § 520.10(2):

2. The methods of fixing bail are as fol-
lows: (a) A court may designate the 
amount of the bail without designating 
the form or forms in which it may be 
posted. In such case, the bail may be 
posted in either of the forms specified 
in paragraphs (g) and (h) of subdivision 
one; (b) The court may direct that the 
bail be posted in any one of two or more 
of the forms specified in subdivision 
one, designated in the alternative, and 
may designate different amounts vary-
ing with the forms; 

A View from the Bench: Bail—A Bone of Contention
By Hon. Jonah Triebwasser

Hon. JonaH Triebwasser is the town and village justice in Red Hook, 
Dutchess County, New York. A graduate of New York Law School and 
the John Jay College of Criminal Justice, he was Deputy Regional At-
torney for the New York State Department of Environmental Conserva-
tion before ascending the bench. Active in the State Bar for nearly 40 
years, he currently serves on the House of Delegates, and is first vice-
president of the New York State Magistrates Association. The opinions 
expressed here are the author’s own and not necessarily those of the 
Unified Court System or the Criminal Justice Section of the New York 
State Bar Association.
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Ability to Pay
In People ex rel. Kunkeli v. Adrian Butch Anderson, 

Dutchess County Sheriff, 2018 N.Y. Slip Op. 28036, New 
York State Supreme Court Justice Maria Rosa issued a 
decision from her chambers in Poughkeepsie, Dutchess 
County, ordering that when bail is imposed the court 
must consider the defendant’s ability to pay and whether 
there is any less restrictive means to achieve the state’s 
interest in protecting individuals and the public and to 
reasonably assure the accused returns to court. See Pugh 
v. Rainwater, 572 F.2d 1053, 1057 (5th Cir. 1978).

Defendant Kunkeli was arraigned on a charge of 
petit larceny for allegedly stealing a vacuum cleaner 
from a local department store. He was committed to the 
Dutchess County Jail on $5,000 cash bail over a $10,000 
secured bond. Defendant had a record of not appearing 
in court and had a history of past bench warrants. Judge 
Rosa held 

[i]t is clear to this court that a lack of con-
sideration of a defendant’s ability to pay 
the bail being set at an arraignment is a 
violation of the equal protection and due 
process clause of the Fourteenth Amend-
ment and of the New York State Constitu-
tion. Clearly, $5,000 bail to someone earn-
ing $10,000 per year, like the petitioner, 
without significant assets, is much more 
of an impediment to freedom than $5,000 
bail would be to a defendant earning sub-
stantially more and/or with significant 
assets. Setting that sum as to both such 
individuals would not be equal treat-
ment. Yet, the Fourteenth Amendment 
and the New York State Constitution both 
require that individuals under such cir-
cumstances be treated equally. “No per-
son shall be denied the equal protection 
of the laws...because of race, color, creed 
or religion ...” (New York State Constitu-
tion Article 1 Section 11). Perhaps it needs 
to be said that discrimination on any ba-
sis, including on the basis of how much 
money someone has, is a violation of the 
equal protection clauses and due process 
clauses of the New York State and United 
States Constitutions. Freedom should 

of state as provided in section 160-j of the execu-
tive law, and by deducting from the appraised 
value the total amount of any liens or other en-
cumbrances upon such property. A lien report is-
sued by a title insurance company licensed under 
article 64 of the insurance law, that guarantees the 
correctness of a lien search conducted by it, shall 
be presumptive proof of liens upon the property. 

(d) A secured appearance bond, as defined by CPL § 
500.10(14) and (17) means a bail bond in which the 
only obligor is the principal (defendant) which is 
secured as in paragraph (c), supra. 

(e) A partially secured surety bond is defined in CPL § 
500.10(18) as a bail bond secured only by a deposit 
of a sum of money not exceeding 10 percent of the 
total amount of the undertaking. 

As the only purpose of bail is to assure the appear-
ance of the defendant at future court proceedings, if a 
court is reluctant to release a defendant on his or her 
own recognizance, based upon the court’s belief that 
defendant’s roots in the community are not sufficient 
to outweigh a temptation to flee, one can understand a 
court’s reluctance to use this form of bail as it gives only 
minimal incentive for a defendant to return or, as they 
say in golf, “not enough skin in the game.”

(f) A partially secured appearance bond is the same 
as (e), supra, but with the defendant as the only 
obligor.

The issues for a court concerning this device are the 
same as in the partially secured surety bond. The mon-
etary incentive for the defendant not to flee is minimal.

(g) An unsecured surety bond as defined in CPL § 
500.10(19) means a bail bond, other than an insur-
ance company bail bond, not secured by any de-
posit of or lien upon property. 

Any court that would accept this might as well ROR 
the defendant; the court has little recourse other than a 
bench warrant if the defendant fails to appear.

(h) An unsecured appearance bond—same as (g) 
above with the difference being that the only obli-
gor is the defendant and not friends or family. 

Again, this is of dubious value and a defendant who 
qualifies for this might as well be granted ROR.

(i) Credit card or similar device—the functional 
equivalent of cash bail, provided that the credit 
card is accepted by the credit card company. 

Beware defendants who will offer a credit card for 
bail and then contest the charge the next day with the 
credit card company. As long as you have a signed credit 
card slip, the company will honor the charge.

“Our courts are being asked to relieve 
overcrowded jails and honor the 

presumption of innocence by placing 
defendants awaiting trial in the least 
restrictive pre-trial status possible.”
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Business Times reported that around 100,000 people in 
the United States were under electronic monitoring. The 
number of people being monitored is still steadily in-
creasing, so this number could be much higher today.

EM requires a land-line telephone be installed in the 
home of the defendant so that the ankle bracelet can be 
linked to Probation’s monitoring system. This arrange-
ment can pose a financial cost on homes where the land-
line has been removed in favor of cell phones.

Assuring That the Defendant Appears
Our courts are being asked to relieve overcrowded 

jails and honor the presumption of innocence by placing 
defendants awaiting trial in the least restrictive pre-trial 
status possible. Release on recognizance and the various 
forms of bail and the alternatives to bail discussed are 
all available to our courts. And if the defendant does not 
appear after being given the benefit of these alternatives, 
there is always use of the bench warrant to compel com-
pliance with the terms of release.

not depend on an individual’s economic 
status. Bearden v. Georgia, 461 U.S. 660 
(1983); People ex rel. Wayburn v. Schupf, 39 
N.Y.2d 682 (1976).

RUS and EM as Alternatives
Two of the less restrictive means of ensuring the re-

turn of a defendant to court who was not a good risk for 
ROR that I have utilized in my court have been release to 
supervision of probation (RUS), where the defendant is 
ordered to report to probation at least once a week to be 
sure that he or she remains in the area and is staying out 
of trouble, or electronic monitoring by Probation by the 
use of an ankle bracelet.

The ankle bracelet, refereed to also as electronic 
monitoring (EM), involves a defendant being required 
to wear a non-removable device so that his or her move-
ments can be monitored. The use of electronic monitor-
ing has increased dramatically in recent years. From 2000 
through 2014, there was a 32 percent rise in the use of 
electronic monitoring. One article from the International 
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ernment obtained provided substantial details about Car-
penter’s locations: a total of 12,898 location points over the 
course of months, “an average of 101 data points per day.”

Chief Justice Roberts explained that the Court’s de-
cision finding the government’s acquisition of CSLI to 
be a Fourth Amendment search required analysis of the 
principles of expectation of privacy and the third-party 
doctrine of search and seizure. Expectation of privacy 
recognized under the Fourth Amendment has moved 
from traditional government trespass concerns rooted in 
property rights to more personal rights, those identified in 
the seminal decision of Katz v. United States.3 The Court’s 
analysis of these personal privacy rights included reliance 
on its long-standing concern about police surveillance that 
is “too permeating.” It was that perspective, for example, 
that underlies the Court’s holding in Kyllo v. United States4 
that the government’s use of a thermal imager to identify 
heat coming from a home constituted a search. Thus, the 
Court recognized that the tools the government obtains 
through advanced technology must be taken into ac-
count when courts examine the application of the Fourth 
Amendment’s principles. The Court also noted that in 
Riley v. California,5 its decision that a search of a cell phone 
requires a warrant, it acknowledges that the incredibly 
vast storage capacity of cell phones must be factored into 
the analysis of the breadth of a search.

In finding that the CSLI constituted information in 
which Carpenter had a reasonable expectation of privacy, 
the Majority pointed out the pervasive and informative 
nature of the data: “[m]apping a cell phone’s location over 
the course of 127 days provides an all-encompassing re-
cord of the holder’s whereabouts.” The Chief Justice cited 
to the concerns raised by Justice Sotomayor’s  opinion in 
United States v. Jones,6 where she expressed her view of 
the intrusiveness of surveillance using a GPS device, but 
he went on to describe that CSLI actually delivers a more 
comprehensive view of a person’s activities. Unlike a GPS, 
which remains with the vehicle, the cell site information 
emanates from a device that “faithfully follows its owner 
beyond public thoroughfares and into private residences, 
doctor’s offices, political headquarters, and other poten-
tially revealing locales.” 

For those who follow the Court of Appeals, reading 
this language from the Supreme Court most certainly 
calls to mind Chief Judge Lippman’s warning in Weaver 
that the modern GPS can disclose “trips the indisputably 
private nature of which takes little imagination to conjure: 
trips to the psychiatrist, the plastic surgeon, the abortion 

Almost a decade ago, the N.Y. Court of Appeals 
expressed its concerns in People v. Weaver1 that law en-
forcement’s use of a GPS device to follow a suspect “is 
not a mere enhancement of human sensory capacity, it 
facilitates a new technological perception of the world in 
which the situation of any object may be followed and ex-
haustively recorded over, in most cases, a practically un-
limited period. The potential for a similar capture of in-
formation or ‘seeing’ by law enforcement would require, 
at a minimum, millions of additional police officers and 
cameras on every street lamp.” In its decision, the state’s 
highest court ruled that as a matter of state constitutional 
law, law enforcement’s use of a GPS device to track a sus-
pect requires a warrant based on probable cause.

In Carpenter v. United States2 one of the last deci-
sions issued this term, the United States Supreme Court 
warned that “when the Government tracks the location of 
a cell phone it achieves near perfect surveillance, as if it 
had attached an ankle monitor to the phone’s user.” Car-
penter held that when the government obtains seven days 
of cell site location information it has conducted a search 
which “generally” will require a warrant based upon 
probable cause.

While Weaver was focused on ongoing, real-time 
surveillance and Carpenter concerned historical informa-
tion, that distinction does not diminish the key common 
thread that enhanced surveillance abilities provided by 
technological advances present challenges to traditional 
search and seizure jurisprudence.

The opinion of the five-justice majority in Carpenter 
was authored by Chief Justice Roberts. The prosecution of 
Carpenter was for his participation in robberies of Radio 
Shack and T-Mobile stores in Michigan and Ohio in 2011. 
During the course of an FBI investigation, one participant 
in the crimes was arrested and provided cell phone num-
bers of other participants. The agents used those numbers 
and other information as a basis to obtain court orders 
pursuant to the Stored Communications Act for the cell 
phones of Carpenter and several others. Pursuant to the 
Act, those orders were obtained based upon reasonable 
grounds to believe that the information was relevant 
to an ongoing criminal investigation. The investigators 
obtained cell site location information (CSLI) from two 
carriers whose services Carpenter used. The CSLI pro-
vided the government with information concerning the 
location of Carpenter’s phone, which was then used to 
demonstrate that Carpenter was near the scene of four of 
the robberies. The universe of information that the gov-

United States v. Carpenter: Has the Supreme Court 
Learned from the N.Y. Court of Appeals on the Subject  
of Reasonable Expectation of Privacy?
By Jay Shapiro
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[T]he retrospective quality of the data 
here gives police access to a category 
of information otherwise unknowable. 
In the past, attempts to reconstruct a 
person’s movements were limited by 
a dearth of records and the frailties of 
recollection. With access to CSLI, the 
Government can now travel back in time 
to retrace a person’s whereabouts, subject 
only to the retention polices of the wire-
less carriers, which currently maintain 
records for up to five years. Critically, 
because location information is continu-
ally logged for all of the 400 million de-
vices in the United States—not just those 
belonging to persons who might hap-
pen to come under investigation—this 
newfound tracking capacity runs against 
everyone. 

The majority described its decision as “narrow,” one 
that does not address the acquisition of “real-time CSLI” 
or all information from a single cell site during a specific 
time period. Furthermore, the Court’s statement in a foot-
note that “[i]t is sufficient for our purposes today to hold 
that accessing seven days of CSLI constitutes a Fourth 
Amendment search” leaves open the question as to 
whether shorter periods of acquisition do not constitute a 
Fourth Amendment search.

Additionally, it is critical that the Court maintained 
the third-party doctrine remained viable as to different 
information sources and that “other business records that 
might incidentally reveal location information” were not 
subject to this ruling. There may be substantial law en-
forcement information-gathering tools that would be out-
side of the scope of this decision, which was admittedly 
focused upon location information. In rejecting the dis-
senting opinions of Justices Alito and Kennedy, the Chief 
Justice emphasized the view that CSLI provides such a 
detailed picture of a person’s activities that its acquisi-
tion, absent an emergency, must be pursuant to a warrant 
based upon probable cause. 

As of the date of Carpenter, New York courts had a 
number of opportunities to review the issue of the acqui-
sition of CSLI without a warrant. The most recent appel-
late court decision was by the Appellate Division, Fourth 

clinic, the AIDS treatment center, the strip club, the crimi-
nal defense attorney, the by-the-hour motel, the union 
meeting, the mosque, synagogue or church, the gay bar 
and on and on.”7 

For the Carpenter Court, the issue of whether the 
CSLI was of such a nature that it infringed upon a per-
son’s reasonable expectation of privacy was only the first 
part of the equation. The second was whether the third-
party doctrine that originated in United States v. Miller8 
and Smith v. Maryland9 rendered a warrant unnecessary 
for CSLI. Most applicable is Smith, because that case 
involved telephone records. There, the Court ruled that 
a government use of a pen register was not a search be-
cause subscribers are aware that telephone numbers they 
dial are used by the telephone company for appropriate 
business purposes. The Court noted in that case that the 
numbers dialed by someone who used their telephone 
assumed the risk that the information could be provided 
to the police.

The Court easily distinguished Smith, first pointing 
out the difference between the types of information that 
the earlier decision addressed. It is one thing to learn a 
number that is being dialed. It is quite another to use 
information obtained by the service provider to deter-
mine a person’s location on an almost constant basis. The 
Court recognized that when Smith was decided there 
was no anticipation that one day the telephone company 
would also have access to detailed location information. 
Furthermore, the Court determined that the third-party 
doctrine was not applicable to CSLI because a cell phone 
is “indispensable to participation in modern society” and 
the “device logs a cell-site record by dint of its opera-
tion, without any affirmative act on the part of the user 
beyond powering up…. Apart from disconnecting the 
phone from the network, there is no way to avoid leaving 
behind a trail of location data.”

That concept—detailed location information—lies 
at the heart of Carpenter. Just as the New York Court of 
Appeals recognized how a modern GPS provided law 
enforcement with information about an individual’s de-
tailed travels and stops, so, too, was the Supreme Court 
concerned about how CSLI gave similar information. In 
fact, the historical nature of the information did not re-
duce that apprehension. The Court warned that:

“The Court’s statement in a footnote that ‘[i]t is sufficient for our purposes 
today to hold that accessing seven days of CSLI constitutes a Fourth 
Amendment search,’ leaves open the question as to whether shorter 

periods of acquisition do not constitute a Fourth Amendment search.”
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Department, in People v. Taylor.10 In that case the police 
used CSLI in their investigation of a double-homicide. 
They obtained four days of CSLI without a warrant, or 
even a court order pursuant to the SCA. The court held 
that the defendant did not have a reasonable expectation 
of privacy in CSLI under the third-party doctrine and 
that there was no requirement for a search warrant under 
either the federal or state constitutions.

Post-Carpenter, it is unclear whether that view is vi-
able. The seven-day statement in Carpenter leaves the 
question of whether the acquisition of CSLI of lesser 
periods are Fourth Amendment searches. However, New 
York courts may look at Carpenter and Weaver and find 
motivation to apply Article I, Section 12 of the New York 
Constitution to shorter periods and find that such CSLI 
gatherings are searches.

This uncertainty should inspire prosecutors and 
police departments throughout the state to be on no-
tice that absent exigent circumstances a warrant based 
upon probable cause must be obtained in order to have 

Endnotes
1.  12 N.Y.3d 433 (2009).

2.  __ U.S. __ (decided June 22, 2018).

3.  389 U.S. 400 (1967).

4.  533 U.S. 27 (2001).

5.  573 U.S. __ (2014).

6.  565 U.S. 400 (2012)

7.  12 N.Y.3d at 442-443.

8.  425 U.S. 435 (1976).

9.  442 U.S. 735 (1979).

10.  158 A.D.3d 1095 (4th Dep’t 2018).

a provider reveal a suspect’s CSLI. For periods of at least 
seven days, now that the Supreme Court has echoed the 
concerns raised by the Court of Appeals in Weaver about 
the pervasiveness of enhanced information accessible by 
law enforcement, New York courts must comply with the 
Supreme Court’s mandate when it comes to CSLI.
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on direct appeal a claim that the statute of conviction was 
unconstitutional in violation of the Second Amendment 
and the due process clause. The government had argued 
that the guilty plea by itself barred the federal criminal 
defendant from challenging the constitutionality of the 
statute of conviction on direct appeal. The Supreme Court 
majority concluded that it does not. The Court noted that 
the plea allocution did not expressly refer to a waiver 
of the right to appeal and that under the circumstances 
there was no acquiescence either expressly or implicitly 
to waive his right to appeal unconstitutional claims. The 
six justices majority in addition to Justice Breyer included 
Justices Ginsburg, Sotomayor, Kagan, Gorsuch and Chief 
Justice Roberts. 

In an interesting development, Justice Gorsuch voted 
with the majority, abandoning his usual voting partners, 
Justices Alito and Thomas, perhaps indicating the possi-
bility that he may be more liberal on criminal law matters 
than was anticipated. In another surprise, Justice Kenne-
dy, who usually votes often with the liberal block, joined 
Justices Alito and Thomas in dissent. 

Detention of Illegal Immigrants

Jennings v. Rodriguez, 138 S. Ct., p. 830 (February 27, 
2018)

On November 30, 2016, the United States Supreme 
Court heard oral argument on a matter which involved 
the issue of whether immigrants detained for possible 
deportation can be incarcerated indefinitely without a 
hearing or bond application. The issue involved the inter-
pretation and application of 8 U.S.C. Due to the absence 
of Justice Scalia, the Court apparently deadlocked on 
a 4-4 basis and ordered that the matter be set down for 
rehearing. The Court thus heard a second oral argument 
involving the case on October 3, 2017, the opening day 
of its new term. Justice Gorsuch, the new addition to the 
Court, participated in the questioning of the attorneys and 
it appeared that he would be in the position of casting 
the determining vote on the matter. The Court issued its 
decision in February and held in a 5-3 vote that illegal im-
migrants are not entitled to periodic bond hearings. The 
majority consisted of Justices Kennedy, Gorsuch, Thomas, 
Alito and Chief Justice Roberts. Justices Breyer, Sotomay-
or and Ginsburg dissented. Justice Kagan had recused 
herself from the matter and took no part in the decision. 

Introduction
A review of the Court’s 

2017-18 term, which con-
cluded at the end of June 
2018, reveals a pattern of cau-
tion, narrow decisions, and in 
some cases avoidance of con-
troversial issues. The Court, 
however, did decide some 
important cases that can have 
long-term significant eco-
nomic, financial and political 
impacts. The end of the term 
also provided an opportunity 
to examine the voting pattern of Justice Gorsuch, who has 
now completed more than a full year on the bench, and 
to assess some indications at least with regard to criminal 
matters that he may not be as conservative as some might 
wish. On the very last day of the term, we also heard 
the news that Justice Kennedy was retiring, setting off 
another upcoming battle regarding his replacement. The 
important decisions rendered by the Court as it neared 
the final months of its term are summarized below.

On a personal note, about a year ago, when I ceased 
being the Editor of the Newsletter, I indicated that I would 
continue to provide the Supreme Court article for a few 
more issues in order to effectuate an orderly transition. 
Now that more than a year has passed, and I recently at-
tended my 50th Law School Reunion and having reached 
the age of 75, I think it is a good time to conclude my 
service on the Newsletter. Therefore, this is my last issue 
in which my article on the Supreme Court will appear. 
I have been writing this article for about 15 years and I 
hope the members have found it both interesting and in-
formative. 

Guilty Plea as Waiver of a Defendant’s Right to 
Challenge the Constitutionality of a Statute

Class v. United States, 138 S. Ct., p. 798 (February 21, 
2018)

In a 6-3 decision written by Justice Breyer, the United 
States Supreme Court held that a guilty plea by itself 
does not bar a federal criminal defendant from challeng-
ing the constitutionality of his statute of conviction on 
direct appeal. The defendant had been indicted for pos-
sessing a firearm in his locked Jeep, which was parked in 
a lot on the grounds of the United States Capitol. Several 
months later, he pleaded guilty to possession of a firearm 
on U.S. Capitol grounds in violation of a federal statute. 
The plea agreement said nothing about the right to raise 

United States Supreme Court News
By Spiros Tsimbinos

spiros Tsimbinos is the former editor of the New York Criminal Law 
Newsletter and a recognized expert on New York Criminal Law and 
related subjects.
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had the right under the Sixth Amendment to insist that 
his counsel refrain from admitting that the defendant 
committed three murders during the guilt phase of a capi-
tal trial. Counsel had acted on the belief that admitting 
guilt afforded the defendant the best chance to avoid the 
death sentence. The majority opinion determined that a 
defendant has the right to insist that counsel refrain from 
admitting guilt during the guilt phase of a capital murder 
trial even when counsel’s experience-based view is that 
confessing guilt offers the best chance to avoid the death 
penalty. The Court determined that the defendant’s guar-
antee of a right to have effective assistance of counsel was 
violated and that a new trial was warranted without any 
need to establish prejudice. Justices Alito, Thomas and 
Gorsuch dissented. 

Sports Betting

Murphy v. National Collegiate Association, 138 S. Ct., 
p. _____ (May 14, 2018)

In a 6-3 decision, the Supreme Court struck down a 
federal law that banned sports betting. The suit had been 
brought by the State of New Jersey, which argued that a 
1992 law that prohibited states from authorizing and li-
censing sports gambling violated the anti-commandeering 
rule of the U.S. Constitution. Justice Alito in issuing the 
majority opinion stated that Congress can regulate sports 
gambling directly but if it elects not to do so, each State 
is free to act on its own. Justice Alito further noted that 
the defect with the federal law was that it regulated state 
government’s regulation of its own citizens and that the 
Constitution gave Congress no such power. The Court’s 
ruling would allow many states to authorize and regulate 
sports betting at existing casinos and it could create and 
additional revenue source for state governments. Justices 
Breyer, Sotomayor and Ginsburg dissented. 

Search and Seizure

Collins v. Virginia, 138 S. Ct., p. 1663 (May 29, 2018)

In an 8-1 decision, the Supreme Court held that a 
partially enclosed top portion of a driveway of a house in 
which the defendant’s motorcycle was parked was curti-
lage for Fourth Amendment purposes and that therefore, 
the automobile exception to the warrant requirement for 
searches did not justify the police officer’s actions. The 
warrantless search of the motorcycle should therefore 
have been suppressed. The majority opinion was writ-
ten by Justice Sotomayor, and along with the four liberal 
justices, also included Chief Justice Roberts and Justices 
Gorsuch and Thomas. Justice Alito dissented and issued 
a rather strong admonition to the majority. Justice Alito 
remarked, “The Fourth Amendment is neither an ass nor 
an idiot. Its hallmark is reasonableness and the Court’s 
strikingly unreasonable decision is based on a misun-

Probable Cause and Police Officer Immunity

District of Columbia v. Wesby, 138 S. Ct., p. 577 
(January 22, 2018)

In a 7-2 decision written by Justice Thomas, the 
United States Supreme Court held that police officers 
had probable cause to make arrests for unlawful entry 
and they had qualified immunity from 1983 false arrest 
claims filed by several of the arrestees. In the case at bar, 
District of Columbia police officers had responded to 
a complaint about loud music and illegal activities in a 
vacant house. When they arrived at the scene, they found 
a house nearly barren and in disarray. They also smelled 
marijuana and observed beer bottles and cups of liquor 
on the floor. The premises were being used as a makeshift 
strip club. When police arrived, partygoers scattered and 
people questioned gave inconsistent stories. Two women 
identified “Peaches” as the house’s tenant and said that 
she had given the partygoers permission to have the 
party. Peaches was not there and when the officer spoke 
by phone to her, she was nervous, agitated and evasive. 
She first claimed that she was renting the house and had 
given the partygoers permission to have the party, but 
she eventually admitted that she did not have permission 
to use the house. The owner subsequently confirmed that 
he had not given anyone permission to be there. The of-
ficers then arrested the partygoers for unlawful entry. 

In issuing its determination, the Supreme Court 
found that considering the totality of the circumstances, 
the officers made an entirely reasonable inference that the 
partygoers did not have permission to be in the house 
and they clearly had probable cause to believe that there 
was a substantial chance of criminal activity. Further, 
under all the circumstances, the officers were entitled to 
receive qualified immunity and the District Court should 
have granted summary judgment dismissing the peti-
tioner’s claims. 

Deportation Based on a “Crime of Violence”

Sessions v. Dimaya, 138 S. Ct., p. 1204 (April 17, 2018)

In a 5-4 decision, the Supreme Court determined that 
the statute that required legal immigrants to be deported 
based upon committing a crime of violence was consti-
tutionally defective as being void for vagueness. Justice 
Gorsuch voted with the four liberal justices to strike 
down the statute. His decision reinforced the view that 
at least in criminal matters he may be more liberal than 
expected. The Court’s decision was a somewhat surpris-
ing development and may lead to the necessity of further 
legislation to clarify the issue. 

Ineffective Assistance of Counsel

McCoy v. Louisiana, 138 S. Ct., p. 1500 (May 14, 2018)

In a 6-3 decision, the Supreme Court reversed a de-
fendant’s conviction on the ground that the defendant Continued on page 29
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cuit determined that because the cell site records obtained 
by the government did not include the content of the de-
fendant’s communication but instead only included infor-
mation that facilitated his communications, the defendant 
had no expectation of privacy in these records. The Sixth 
Circuit in issuing its ruling distinguished two important 
United States Supreme Court decisions, U.S. v. Jones, 565, 
U.S. 400 (212) and Riley v. California, 134 S. Ct. 2473 (2014), 
which apparently led the Supreme Court to grant review 
so as to clarify any confusion on the issue. Collecting cell 
phone data as an investigative tool has raised numerous 
privacy issues. 

The Court on June 22, 2018 held, in a 5-4 decision, 
that a warrant is required. Chief Justice Roberts joined the 
four justices from the liberal grouping and issued the ma-
jority opinion. Justice Roberts stressed in his opinion that 
the Court could not grant the state unrestricted access to 
a person’s cell phone. Justices Kennedy, Thomas, Alito 
and Gorsuch dissented. Further details regarding the Car-
penter decision can be found in the article by Editor, Jay 
Shapiro, which is also included in this issue.

derstanding of Fourth Amendment basics. The Fourth 
Amendment prohibits unreasonable searches. What the 
police did in this case was entirely reasonable.” 

The Fourth Amendment as Applied to Cell 
Phones

Carpenter v. United States, 138 S. Ct., ______ (June 22, 
2018)

After having granted certiorari, on June 5, 2017, the 
Court heard oral argument on November 29, 2017 with 
respect to an important matter involving the issue of 
whether obtaining cell tower locational data from a de-
fendant’s cell phone carrier constitutes a Fourth Amend-
ment search which requires the obtaining of a warrant. 
The Sixth Circuit Court of Appeals concluded that the 
government was not required to obtain a search warrant 
for the records in light of the longstanding distinction be-
tween the contents of a communication that is protected 
under the Fourth Amendment and the information neces-
sary to convey that content, which is not. The Sixth Cir-
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