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Message from the Chair

Love the
Catskills

First, a sincere thank
you to everyone, espe-
cially our co-chairs/mod-
erators, Hayley Carlock
and Dan Ruzow (also our
official photographer),
and our panel moderators,
Gary Bowitch and Dan
Krainin, who helped pull
together the Fall Meeting.
While our panels were
heavy on water issues (WOTUS, NYC watershed, emerg-
ing contaminants, etc.), we also focused on current issues
in the toxic torts realm and evolving environmental and
ethical issues concerning cannabis production (which
seemed appropriate as we were just a stone’s throw away
from Woodstock). Thank you to Telisport Putsavage and
Sara Payne for pulling together a thought-provoking
cannabis dialogue. We received excellent feedback both
on the program’s content and the picture-perfect loca-
tion. This was the first time the EELS had an event at the
Emerson Resort & Spa in the picturesque Catskills. By all
accounts the only issues were WiFi/cell service (which we
knew was an issue going in) and that the Section should
have reserved a bigger block of rooms. Thankfully the fo-
liage did not disappoint. We had sunny, seasonal weather
for our side tours including the Ashokan Center (thank
you, Rosemary), the reservoir biking challenge (Biking
with Bowitch) and a challenging Catskill hike (Climbing
with Carl). Thanks to Sarah Lobe and Christine Leas for
organizing our interactive cocktail hour that helped to
mix things up. And finally, thank you to Lori Nicoll and
Lisa Bataille, the cabinet, and all the EELS who pitched in
with ideas and suggestions along the way. It was truly a
group effort to pull the conference together.

Our dinner speakers, Michael Hein, Ulster County
Executive, and Ramsay Adams, Catskill Mountain-
keeper, offered different perspectives on issues facing
the Catskills and the balancing act the area has had to
and continues to face. Through our programs, discus-
sions, and off-site activities I hope that our members left
with a good sense of the history, political complexities
(especially in connection with the protection of the New
York City watershed), and the intrinsic beauty of the area.
And by the way, who knew Ulster County was the first
carbon-neutral county government? Go Ulster! For more
details, see: https:/ /ulstercountyny.gov/environment/
sustainability-energy.

Changes and Priorities

As one of the upgrades to the EELS website we re-
cently added a Photo Gallery. Pictures from the Fall Meet-
ing, the Environmental Insurance Conference, and from a
few prior events were recently posted. If you have others
you’d like posted, please send them to: Brandon Vogel,
Social Media & Web Content Manager, NYSBA at
bvogel@nysba.org. Older pictures are welcome, as well.

We have a long list of priorities. We are continuing
to revitalize our Section committees and have recently
welcomed Sarah Lobe and Christine Leas as the new co-
chairs of the Diversity Committee and Jose Almanzar and
Marthe Ngwashi as the new co-chairs of the Environmen-
tal Justice Committee. With their help we hope to increase
our CLE offerings in the Diversity, Inclusion & Elimina-
tion of Bias category and pull together some timely, in-
teresting programs and panels. Our Minority Fellowship
Award is back on track for 2019 and if all goes well with
this award we will seek to increase funding for the follow-
ing year. Our Social Media and Electronic Communica-
tions Committee took a hit when Meaghan Colligan left
for D.C., but we have found two newer members who are
willing to take on the responsibility for posting, tweeting,
and publicizing events and issues of import to the envi-
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ronmental legal community. And while we are on the sub-
ject of social media, please join the NYSBA Environmental
and Energy Law group on LinkedIn and follow the EELS
on Twitter (@NYSBAEELS).

In the upcoming months we’ll be further discussing
our Section’s support for an Environmental Amendment
to New York State Constitution. This would involve an
amendment to Article 1 of the state constitution to estab-
lish, in the Bill of Rights, a right to a clean and healthy en-
vironment. For more on what New York and other states
are doing on the green-amendment front, see: https://
forthegenerations.org/resources/states-pursuing-green-
amendments/.

On the membership front we continue to expand
our offerings in the energy sector in order to attract new
members. We are also hoping to encourage more student
members by offering opportunities to attend conferences
and events for free and to require that they join EELS
(at no charge) if they are applying for the Fellowship or
participating in meetings and contests. It's then up to our
members to connect with them and encourage their in-
volvement so we can retain them after graduation.

We will continue to push forward on rebranding,
marketing, and a creation of a Section logo in order to
create better name recognition and attract new members

to the Section. We hit a bit of speedbump on our efforts
as a dated, pre-social media NYSBA policy forbids the
creation of individual Section logos. We’ll continue to
work with NYSBA on this issue in light of current reali-
ties.

And in speaking of low-hanging fruit, we have re-
quested that recycled paper be used not only for TNYEL,
but also for Section brochures, mailings, conference
materials, etc. We have also begun ordering the various
awards from an eco-friendly company that offers recycled
glass awards, bamboo plaques, and other promotional
products made from sustainable materials.

Never, Never, Never...

And lastly, but most importantly, the past two years
have been a struggle for many and the current adminis-
tration’s policies and priorities, in one way or another,
have had a significant impact on many of our members.
There has been no shortage of issues for the Section’s Fu-
ture of Federal Environmental Policy (FFEP) Task Force
to deal with. Please contact one of the Task Force mem-
bers if you'd like to assist in the Section’s efforts on this
front. In the meantime, stay motivated, stay focused, and,
in the immortal words of Sir Winston Churchill, never,
never, never, give up.

Marla E. Wieder

NEW YORK STATE BAR ASSOCIATION

ENVIRONMENTAL & ENERGY LAW SECTION

VISIT US ONLINE AT

www.nysba.org/
Environmental
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Message from the Editor-in-Chief

Continuing Marla’s
thought as expressed at
the end of her Message
from the Chair, and be-
ginning with Sir Winston
Churchill’s immortal and
very appropriate words,
“Never, never, never give
up,” below is a list of steps
advocated by the federal
government’s National
Climate Assessment Report
(the “Report”), we, as EELS
members and citizens of
the planet Earth, can take
to help keep CO2 levels from rising further and to defend
against the effects of climate change. We must encourage
our governments, firms, companies, offices, colleagues,
clients, friends, and family to take and/or support these
steps. We know that climate change is happening now,
and each of us is responsible for doing what we can to ad-
dress it.

It is in this spirit that I offer the following steps from
the Report for each of us to take and/or support:

1. Move away from the coast. Don’t build or rebuild
in coastal areas. Global sea levels are expected to
rise 1 to 4 feet this century according to the Report.
While global sea-level rise is a fact and has been
reported before, the federal, state, and local gov-
ernments are not taking it seriously enough and,
instead, continue to support policies that promote
coastal development. Let’s work to change those
policies.

2. Develop and learn new ways to farm. The Report
warns that food supplies are being threatened as

warming trends continue. Crop yields decline
with the increase in number of extremely hot days.
Cows produce less milk in the heat and droughts
reduce supplies of irrigation water. The number
and variety of pests are increasing. Developments
in irrigation techniques, climate-controlled build-
ings for crops and livestock, and drought- and
pest-resistant seed varieties are things that we can
find ways of supporting.

3. Use climate forecasts in infrastructure planning.
The nation’s existing infrastructure has become
overwhelmed in areas hard hit by extreme weather.
Flooding and rising tides have left roads impass-
able and bridges unsafe. Sewer systems overflow
more frequently with the heavier rainfall caused by
climate change. We can find ways to encourage city
planners to consider climate forecasts when under-
taking infrastructure planning projects.

4. Plant trees. The Report outlines ways that na-
ture can be managed as a defense against climate
change. Planting trees in urban areas will help low-
er temperatures and protect people from extreme
heat. Protecting and restoring wetlands and marsh-
lands will improve water quality. The protection
of pollinators will provide a resilient agricultural
system.

Bonus: Read Carl Howard'’s blog posts.

By taking, encouraging, and supporting these actions,
we will be doing our part in the effort to slow climate
change and its impacts while we wait for this country to
come to its senses and elect an administration that recog-
nizes science and will dedicate its energies to addressing
the threats to the environment.

Miriam E. Villani

EELS Fall
Meeting
in Mt. Tremper

The Section’s Fall Meeting
featured a panel of
speakers, as well hiking
and bike excursions in the
beautiful Mt. Tremper area
of New York.

Turn to pages 50 and 51
for color photos of the
events.
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Message from the Issue Editor

This issue contains
two articles authored by
students. I always enjoy
reading the student es-
says because they focus
on what ought to be
more than we practitio-
ners tend to.

The students focused
on climate change as the
problem that needs to be
addressed and each stu-
dent addressed it from a
different perspective.

Rachel Manning’s
essay, which was the winning essay in the William R.
Ginsberg Memorial Essay Contest, discusses incentives
for individuals to reduce greenhouse emissions. The
article was of personal interest to me because one of her
suggestions was that local governments should “incen-
tivize individuals to travel by bicycle or alternative fuel
vehicle.” I commute by bicycle and the roads on Long
Island are not particularly hospitable to bicycles. I have
spoken with a variety of local government officials and
while they think commuting by bicycle is nice, there
is not nearly enough interest in it to attract attention.
Changing the way individuals think and act will be a
hard sell because even those who recognize the enor-
mity of the problem tend to think that we should look to
someone else to solve it.

Sarah Kam, a lawyer who wrote her article for her
M.S. in Sustainability Management from Columbia
University, makes the case for regulating GHG emissions
from ships. While noting that a significant percentage of
global GHG emissions come from ships, the article lists a
number of hurdles that must be overcome to implement
such regulation. A key portion of the article addresses
the possibility of a citizen’s suit to compel EPA to regu-
late.

This issue also contains two practitioner articles. Jim
Rigano, Alyse Delle Fave and Nicholas Rigano address
regulation of emerging contaminants, particularly 1,4
dioxane. 1,4 dioxane was present in a wide variety of
products and also may be associated with solvent plumes
in groundwater. Regulators and the regulated commu-
nity are both gearing up for more stringent regulation.

Andrea Curto and Jessica Leis, with assistance from
Sara Moriarty, authored an article on the SEQRA regula-
tions. The SEQRA process is a key element of zoning and
land use applications and the authors address specific
elements of the revisions to the regulations codified at 6
N.Y.C.R.R. Part 617 that should be of interest to develop-
ers.

I want to thank the Editor-in-Chief for all the work
she put into the issue and the guidance she provided
along the way. Also, thanks to Keith Hirokawa and Justin
Birzon who played important roles in the development
of the issue and their efforts are greatly appreciated.

Aaron Gershonowitz

Message from the Student Editorial Board

The Fourth National Climate Assessment, a 1,656-
page report produced by 13 federal agencies, was re-
leased on November 23, and warns of potentially dire
consequences if the threat of climate change is not ad-
dressed. These consequences include the reduction of
the U.S. economy by up to 10 percent, increased risk of
wildfires in the wildland-urban interface, and increased
flooding in both coastal and landlocked regions. The re-
port includes a number of Representative Concentration
Pathways (RCPs) as predictive models based on differ-
ent atmospheric concentrations of greenhouse gases and
notes a likely trajectory toward the worst-case scenario
(RCP8.5), absent massive efforts on a global scale to miti-
gate greenhouse gas emissions.

Up to $1 trillion in national wealth held in coastal
real estate is at risk due to ongoing increases in the fre-
quency and severity of coastal flooding. Coastal cities

have already seen higher rainfall amounts, sea level rise,
and high tide flooding. Additionally, higher tempera-
tures—both generally and from extreme heat events—
stress urban infrastructure and can lead to power-grid
failures, increasing the exposure of residents to heat and
limiting access to social services. Here in the Northeast,
the problem of an aging water infrastructure will be ex-
acerbated by more frequent flood events (the report notes
that increases in rainfall intensity here exceed increases
in other regions of the country). Under the worst-case
scenario, higher temperatures are projected to increase
premature deaths related to extreme heat by as many as
2,300 deaths per year by 2090—and by approximately
650 deaths per year even if action to mitigate climate
change is taken.

Continued on page 8
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Student Board

Continued from page 7

In the face of the range of scenarios presented by the
report, the report’s catalogue of climate-driven changes
that are already occurring, the high degree of confidence
and the near-unanimous agreement among scientists
that climate change is real, contributed to in a significant
way by human activities, and potentially catastrophic in
its consequences (economic and otherwise)—President
Trump responded by saying he doesn’t believe it when
asked what he thought of the report. This in itself is not
surprising. The Trump administration has acted to open
formerly federally protected lands for oil and gas drilling
as well as coal mining, repeal or weaken the Clean Water
Act, and repeal the Clean Power Plan.

The other piece of President Trump’s response is
more interesting. He added that even if the United States
acted on climate change, it would not matter if other
countries (“China and Japan and all of Asia and all of
these other countries”) failed to make the same commit-
ment. This is something of a self-fulfilling prophecy—
many of those other countries are looking to the United
States and wondering if action on climate change is
worth it, given that one of the world’s largest sources of
greenhouse gases is running in the other direction. More-

over, the United States” inaction provides cover for other
countries to act in environmentally unsound ways. For
instance, Brazil’s recently elected president, Jair Bolso-
naro, has pledged to limit fines for those caught illegally
logging in the Amazon rainforest and to weaken his
government’s environmental agency (this comes after the
worst year for illegal logging there in a decade).

This feedback loop, in which no one will act unless
someone else does first, is like a bad game of chicken
that puts the entire world at risk (and those most vulner-
able don’t have the option not to play). It also has the
potential to unleash a series of other feedback loops.
Deforestation of the Amazon degrades one of the world’s
largest carbon sinks, keeping greenhouse gases in the
atmosphere, leading to higher temperatures, droughts,
and increased risk of forest fires, leading to further deg-
radation of forests acting as carbon sinks, and so on. The
disappearance of sea ice from the arctic leads to methane
releases into the atmosphere, again leading to higher
temperatures and the further disappearance of sea ice.

In order to mitigate and adapt, someone must be the
first to act—Dbut first, someone has to believe action is
necessary.

David Dickinson
Albany Law ‘20

NEW YORK STATE BAR ASSOCIATION

If you have written an article you
would like considered for publication,
or have an idea for one, please
contact the Editor-in-Chief:

Miriam E. Villani
Sahn Ward Coschignano, PLLC
333 Earle Ovington Blvd.,

Suite 601
Uniondale, NY 11553
mvillani@swc-law.com

Articles should be submitted in electronic
document format (pdfs are NOT acceptable),
along with biographical information.

REQUEST FOR ARTICLES =
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Outside the EPA Update

By James L. Simpson

Congratulations to those who had July 6, 2018, as
Pruitt’s last day in their office pool. Well done. After a
tumultuous tenure as EPA Administrator, and trying to
weather through a series of ethical scandals, Scott Pruitt
resigned July 5, 2018, and left office the next day. Ap-
parently the numerous and well documented ethical is-
sues surrounding his tenure were too much for even the
Trump Administration.! Ultimately, even conservatives
had called for him to step down.? Regardless, Pruitt’s
time as EPA Administrator will be remembered for his
secrecy, ethical lapses, and rollback of EPA regulations,
some successful, some not. He will likely go down in EPA
lore with former EPA Administrator Anne Gorsuch for his
work done (and undone) at EPA.3

This Outside the EPA Update is designed to be read
cafeteria style: take what you want and leave the rest.
First, the column discusses some general EPA goings-
on, including the new acting administrator. Second, the
column discusses EPA’s important hurricane response
work. Third, the column discusses climate change and
the Trump administration’s continuing efforts to reverse
work done during the Obama administration. Fourth,
the column addresses air issues, including changes to
the New Source Review program. Fifth is a discussion of
Superfund, including changes to the NPL and updates
for the Gowanus Canal and the Hudson River cleanups.
Sixth, the column discusses the thorny issue of “waters of
the United States.” Finally, the column discusses enforce-
ment.

General EPA Goings-On

EPA Transition — Take Two

As of this writing, Andrew Wheeler is EPA’s Acting
Administrator. President Trump appointed Wheeler as
the new Acting Administrator on July 5, 2018.* While
there weren’t the significant transition issues associated
with the Trump administration taking over from Obama,
there have been some notable differences in the short time
since Wheeler assumed the Acting Administrator posi-
tion.

Acting Administrator Wheeler—Fishbowl Memo

In a stark change from Pruitt, Wheeler issued what is
known as a “fishbowl memo” to all EPA employees.’ In
these memos EPA Administrators have stressed the need
for the agency to “operate openly and transparently for
all to see, as if it were in a fishbowl.”® Wheeler reaffirmed
these commitments to EPA employees. Administrator
Ruckelshaus issued the first such fishbowl memo in 1983,
when he took over the agency for the second time follow-
ing the resignation of Anne Gorsuch. Pruitt did not issue
a fishbowl memo; his penchant for secrecy is well known.

Wheeler Reverses Pruitt’s Last Day Action on Gliders

On his last day in office Pruitt issued a no-action as-
surance regarding glider vehicles.” Gliders are essentially
new trucks that use old diesel engines. These older en-
gines do not meet new emission standards and typically
emit 55 times the air pollution as trucks with modern
emission controls. Pruitt’s no-action letter expressed that
EPA would use its enforcement discretion and not seek
enforcement actions for gliders. Wheeler reversed this no-
action assurance just a few weeks later.?

EPA Proposes “Secret Science” Rule for Data Used in
EPA Regulations

On April 24, 2018, EPA announced a proposed rule,
Strengthening Transparency in Regulatory Science, to
force EPA to make data it relies upon in developing regu-
lations publicly available.” House Republicans have tried
to pass a similar bill into law for many years. In its press
release EPA asserts this rule will “strengthen the science
used in regulations issued by EPA” and ensure that “the
regulatory science underlying Agency actions is fully
transparent, and that underlying scientific information is
publicly available in a manner sufficient for independent
validation.”10

Scientists view the proposed rule differently, point-
ing out that this innocuous sounding rule would prohibit
EPA from relying upon studies with confidential health
data and clinical data.!! Others fear it would be “waging
a war on the war on lead.”!? EPA relies upon many health
studies while developing regulations to further its mis-
sion to protect human health and the environment. Many
of these health studies use personal data that laws like
HIPAA (the Health Insurance Portability and Account-
ability Act of 1996) require be kept private. Under the
proposed rule, EPA would not be allowed to rely upon
these studies while crafting regulations. Critics also note
that the proposed rule would not force pesticide compa-
nies to release data relied upon in their FIFRA registration
applications.!3

EPA initially scheduled a 30-day public comment pe-
riod to close on May 30, 2018,!4 but extended it to August
16, 2018, and added a public hearing at EPA headquar-
ters.!> At the public hearing, David Michaels, the head

JAMES (“Jay") SimpsoN is an Assistant Counsel with the New York
State Department of Environmental Conservation, and previously was
an Assistant Regional Counsel at U.S. EPA Region 2. Any opinions
expressed herein are the author's own, and do not necessarily reflect
the views of the NYSDEC or EPA. This column is based upon select EPA
press releases and other public information covering approximately
December 7, 2017 through August 31, 2018.
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of the Occupational Safety and Health Administration
under President Obama, said: “[t]he cynical approach
proposed by EPA can best be described as weaponized
transparency.”1® Michaels compared EPA’s rule to a strat-
egy the tobacco industry used decades ago and said the
agency wants to create “a caricature of how science really
works” to stymie new public health safeguards.

EPA Names Top Cities for ENERGY STAR Certified
Buildings Amid Potential Budget Cut of Program

EPA announced its tenth annual “Top Cities” list,
which ranks the 25 U.S. metropolitan areas with the most
ENERGY STAR certified buildings in the preceding calen-
dar year.'” Los Angeles is on top this year and New York
City in fifth place, with more than 400 ENERGY STAR-
certified buildings.!

This year’s Top Five Cities are:

Rank Metro Area Building Count
1 Los Angeles 716
2 Washington, DC 661
3 Dallas 468
4 Atlanta 441
5 New York 434

According to EPA, commercial buildings account for
19 percent of the nation’s energy use and cost more than
$100 billion per year in energy bills. By the end of 2017,
more than 32,000 buildings nationwide had earned EPA’s
ENERGY STAR certification, saving more than $4.5 billion
on energy bills and preventing greenhouse gas emissions
equal to the annual electricity use of more than three mil-
lion homes. Since 1992 Energy Star and its partners have
helped save over $450 billion and over 3.5 trillion kilo-
watt-hours of electricity while also achieving significant
emission reductions.!’

Despite these substantial savings, the Trump admin-
istration has once again proposed to eliminate the Energy
Star program from federal funding and instead wants to
fund the program through fees charged to companies that
use it.2 The program costs $42 million.?!

Hurricane Response

Sadly, the government in Puerto Rico acknowledged
that more than 1,400 people died following Hurricane Ma-
ria, more than 20 times the number reported previously.??

In early 2018, EPA Region 2 continued its active re-
sponse to Hurricanes Irma, and Maria, focusing on envi-
ronmental impacts and potential threats to human health
and safety of those in the affected areas. It’s important to
remember that these two massive hurricanes occurred
just 10 days apart, and prior to the hurricanes Puerto Rico
was essentially bankrupt and had lost 10 percent of its
population over the past decade. The hurricanes were a
classic case of kicking someone when they are down. The
entire island of Puerto Rico lost power after Maria, and 2
percent of the island is still without power as of this writ-

ing (June 2018). Cleaning up with no way to communi-
cate and even travel across roads was a monumental task.

To state the obvious, hurricanes generate substantial
amounts of debris, some hazardous. EPA estimates that
Hurricanes Irma and Maria generated enough debris to
fill Yankee Stadium seven times. As of May 1, 2018, over
700 EPA personnel had deployed in support of Irma and
Maria response efforts. In addition, in Puerto Rico and the
USVI, EPA collected more than 500,000 items of house-
hold hazardous waste, white goods (air conditioners, re-
frigerators, etc.), and electronic waste.?

On January 5, 2018, EPA reported that 375 EPA per-
sonnel were on the ground in Puerto Rico and USVL.?
EPA also reported that it worked closely with the U.S.
Coast Guard in the recovery of submerged or damaged
vessels in Puerto Rico and the USVI. As of January 5,
2018, EPA and the U.S. Coast Guard had assessed 375 ves-
sels in Puerto Rico, and 465 in the USVIL.%

EPA Finishes Collection of Hazardous Household
Material in Puerto Rico

On April 13, 2018, EPA finished its island-wide sweep
of hazardous household waste in Puerto Rico.2® EPA re-
ported that the volume of waste collected had decreased
significantly, and noted its transition from response to
long-term recovery.?” EPA collected household hazard-
ous waste, electronics, and abandoned containers, such as
drums, tanks, and cylinders that were found floating in
or near water bodies. In Puerto Rico, EPA collected about
248,100 drums, propane tanks, cylinders and other con-
tainers, thereby preventing them from reaching Puerto
Rico’s landfills.?

Puerto Rico Energy Recovery Stymied

Recovery efforts in Puerto Rico continue but restric-
tions on the use of federal funds from the Stafford Act has
prevented the island from modernizing energy equip-
ment.?? The Stafford Act provides federal funds for disas-
ter relief, but these funds cannot be used for long-term
improvements. For example, both the USVI and Puerto
Rico have pushed for micro-grids to power the islands
and to bury power lines, but the Stafford Act stands in the
way. In early 2018, EPA Region 2 Administrator Pete Lo-
pez was working with other federal agencies to remedy
this.

Climate Change

For the first part of 2018, EPA continued its march to
roll back climate change regulations. In a telling sign, at
the biennial Key Environmental Issues in EPA Region 2
Conference (held June 6, 2018, at Columbia Law School),
EPA Region 2 did not have a speaker during the climate
and air pollution segment — for the first time since the
conference started in 1994. The current EPA administra-
tion has not been shy about its intentions regarding cli-
mate regulations.
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Repeal of Clean Power Plan

EPA proposed repeal of the Clean Power Plan on
October 16, 2017, and it is still pending after an extended
comment period that ran until April 26, 2018.3° As of this
writing, EPA has received over 1.3 million comments on
the proposed repeal.?!

Clean Power Plan Replacement—Affordable Clean
Energy Rule

On August 21, 2018, EPA announced the proposed
replacement of the Clean Power Plan—the Affordable
Clean Energy (“ACE”) Rule.*? This self-titled “Rule” is
not yet a final rule, just a proposed rule. While the Clean
Power Plan is based on federally determined emission
rates for different power plant categories, the ACE call for
each state to establish its own standards of performance
for coal-fired power plants. The proposed rule sets guide-
lines to identify a list of “candidate technologies” states
can use when developing their plans. In addition, there is
a significant proposed change to the New Source Review
program (NSR).3? EPA is proposing to change its NSR
rules for all power plants to use an hourly emissions test,
instead of an annual one, in determining whether a facil-
ity upgrade constitutes a “major modification” triggering
NSR. This proposed NSR change would undoubtedly face
a certain court challenge.

EPA Issued Advance Notice of Proposed Rulemaking
to Replace Clean Power Plan

On December 28, 2017, EPA published an advance
notice of proposed rulemaking to announce it was consid-
ering proposing a rule to replace the Clean Power Plan.3
The notice solicits comments on what the EPA should in-
clude in a potential new rule to regulate GHG emissions
from existing power plants under CAA section 111(d).
The notice foreshadowed the proposed ACE rule. Specifi-
cally, EPA requested comment on potential new existing
source regulation under CAA Section 111(d), including (i)
the roles and responsibilities of the states and EPA as EPA
replaces the Clean Power Plan for existing power plants;
(ii) the best system of emission reduction that can be
deployed at or to an existing power plant, at the source-
specific level, consistent with the agency’s new interpre-
tation of CAA section 111; and (iii) potential interactions
between this regulation and the new source review pro-
gram and new source performance standards under CAA
Section 111(b).3®

Republican Senators Urge Trump to Support Kigali
Amendment

The Kigali amendment to the Montreal Protocol on
Substances that Deplete the Ozone Layer in the upper
atmosphere seeks to curb emissions from air conditioners
and other white goods to reduce global warming by an
additional 0.5 degrees Celsius by 2100. The Kigali amend-
ment, finalized in the Rwandan capital, would phase out
hydrofluorocarbons (HFCs) that are very potent green-
house gases. Because the Montreal Protocol is a treaty,

any amendments need Senate ratification. As of this writ-
ing, EPA and the Trump Administration have shown little
interest in moving this forward.

However, on June 4, 2018, a group of Republican Sen-
ators urged President Trump to send this amendment to
the Senate for approval.3® These Senators highlighted the
economic importance of this bill, including increased U.S.
manufacturing jobs and increased exports. The Senators
wrote that “[b]y sending this amendment to the Senate,
you will help secure America’s place as the global leader
in several manufacturing industries, and in turn give
American workers an advantage against their competi-
tors in the international marketplace.”

There is wide support for the Kigali amendment
among industry and environmentalists.?”

EPA Publishes Notice Announcing It Will Not Enforce
2015 HFC Alternatives Rule

On April 27, 2018, EPA published a notice of guid-
ance regarding EPA’s Significant New Alternatives Policy
(SNAP) program following the D.C. Circuit’s decision in
Mexichem Fluor, Inc. v. EPA, 866 F.3d 451 (2017).38 SNAP
identifies acceptable substitutes for ozone-depleting sub-
stances, pursuant to Section 605 of the Clean Air Act and
the Montreal Protocol. A 2015 SNAP final rule changed
the listings for certain HFCs in aerosols and white goods.
In Mexichem Fluor, the court vacated the portion of the
2015 rule requiring manufacturers to phase out the use of
HFCs with high global warming potentials and remand-
ed the rule to EPA for further proceedings. In response,
EPA’s notice clarifies that based on the court’s partial
vacatur, EPA will not enforce the HFC listing in the 2015
rule, and announced EPA’s intent to begin a notice-and-
comment rulemaking process to address the remand of
the rule.%

EPA Has No Records Supporting Pruitt’s Climate
Change Denial

On June 1, 2018, Chief Judge Beryl Howell of the U.S.
District Court for the District of Columbia ruled that EPA
must respond to a FOIA request seeking records Pruitt
relied upon in making certain statements regarding cli-
mate change, and any agency documents that support
Pruitt’s conclusions that human activity is not the larg-
est factor driving climate change. Plaintiffs submitted
the FOIA request in response to Pruitt’s March 9, 2017
statement on CNBC that: “I would not agree that [carbon
dioxide] is a primary contributor to the global warming
that we see,” adding, “there’s a tremendous disagreement
about the degree of the impact” of “human activity on the
climate.”40

The plaintiffs filed the FOIA request on March 10,
2017. EPA refused to provide the requested information,
and did not search for it even after a year of back and
forth between the plaintiffs and EPA.#! EPA argued that
the FOIA request was an impermissible interrogatory to
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compel EPA and Pruitt “to answer questions and take a
position on the climate change debate.”#? The court was
particularly troubled that the premise of EPA’s challenge
to the FOIA request seemed to be that “the evidentiary
basis for a policy or factual statement by an agency head,
including about the scientific factors contributing to
climate change, is inherently unknowable.”** The court
called EPA’s refusal an “epistemological smokescreen,”
characterized plaintiffs’ request as straight forward, and
ordered EPA to complete the records search by July 2,
2018.4

As of August 7, 2018, EPA had not produced any sci-
entific evidence to support Pruitt’s claims that humans
are not primary contributors to climate change. EPA ap-
peared to acknowledge that it did not have any records
supporting Pruitt’s claims, and produced 12 pages of
emails showing his staff’s correspondence with CNBC
producers. According to an EPA FOIA attorney, “EPA
presented the twelve pages of material ... to the former
administrator before his departure from the agency and
asked him if he was aware of any other agency records
that he relied upon to make the statement on the [CNBC]
appearance. The former administrator identified no addi-
tional responsive records.”#

Pruitt Determines GHG Emissions Standards for Cars
and Light Trucks Should Be Revised

On April 2, 2018, EPA announced it had completed
the Midterm Evaluation (MTE) process for the green-
house gas (GHG) emissions standards for cars and light
trucks for model years 2022-2025.4¢ Perhaps not surpris-
ingly, Pruitt made his final determination that “the cur-
rent standards are not appropriate and should be revised”
[spoiler alert: not upwards].” Pruitt also announced a
joint process with the National Highway Traffic Safety
Administration (NHTSA) to develop a notice and com-
ment rulemaking to “set more appropriate GHG emis-
sions standards” and Corporate Average Fuel Economy
(CAFE) standards.*8

Under the Clean Air Act, EPA sets national stan-
dards for vehicle tailpipe emissions of certain pollutants.
Through a Clean Air Act waiver granted by EPA, Califor-
nia can impose stricter standards for vehicle emissions
of certain pollutants than federal requirements. How-
ever, EPA also announced it is reexamining California’s
long-held waiver to impose stricter standards for vehicle
emissions (12 other states follow California’s standards,
including New York).# According to Pruitt: “Cooperative
federalism doesn’t mean that one state can dictate stan-
dards for the rest of the country.”>

Pursuant to a 2012 rulemaking setting standards
for 2017-2025 light duty vehicle GHG standards, EPA
committed to conduct the mid-term evaluation no later
than April 1, 2018. The Obama Administration issued
this evaluation on January 12, 2018, about a week before
the Trump Administration came into office. EPA had re-

opened the docket for this rulemaking in August 2017,
and requested additional information to reassess the stan-
dards.

On April 13, 2018, EPA published notice that EPA
determined the current standards are “based on outdated
information, and that more recent information suggests
that the current standards may be too stringent.”>!

Proposed Withdrawal of California’s Clean Air Act
Preemption Waiver

On August 24, 2018, EPA formally proposed with-
drawing California’s 2009 waiver of Clean Air Act
preemption for its greenhouse gas emission standards
for motor vehicles, and sought comment on a range of
alternative CAFE standards for passenger cars and light
trucks for all model years 2012 through 2026.52 EPA’s
preferred alternative is to freeze the 2020 standards, as
opposed to the year-by-year increases that automakers
agreed to under President Obama.

According to EPA, “the Administration is focused on
correcting the current standards that restrict the Ameri-
can people from being able to afford newer vehicles with
more advanced safety features, better fuel economy, and
associated environmental benefits.”5

President Trump’s Executive Order Revoking Federal
Sustainability Plan

On May 17, 2018, President Trump issued an Execu-
tive Order “Regarding Efficient Federal Operations”
revoking President Obama’s Federal Sustainability Plan,
and replaced it with an order that prioritizes energy ef-
ficiency at federal facilities instead of cutting GHG emis-
sions.> Obama’s Federal Sustainability Plan had a goal
of cutting the federal government’s GHG emissions by
40 percent over 10 years, and was a big part of Obama’s
Climate Change Action Plan. In contrast, Trump’s new
executive order does not contain the word “climate.”
Rather than set numerical goals, the order requires feder-
al agencies to meet existing statutory requirements “in a
manner that increases efficiency, optimizes performance,
eliminates unnecessary use of resources, and protects the
environment.”%

Air Issues

New Source Review Reform

EPA has taken steps to amend the New Source Re-
view (NSR) permitting program.>® The NSR program
requires facilities to obtain a preconstruction permit be-
fore constructing (i) a new major stationary source or (ii)
making a major modification to an existing source of air
emissions. Generally, EPA issues prevention of significant
deterioration (PSD) permits for sources emitting into a
NAAQS attainment area for certain pollutants, and non-
attainment NSR (NNSR) permits for sources emitting into
nonattainment areas.

12 NYSBA The New York Environmental Lawyer | Fall/Winter 2018 | Vol. 38 | No. 2



EPA stated it is committed to streamlining the NSR
process. EPA announced its long-term NSR reform goal
is to “have in place permitting requirements that will no
longer operate to stifle a company’s ability to invest in
the latest and greatest technologies or make continued
improvements to their operations, all the while protect-
ing the environment as is mandated under the Clean
Air Act.”¥ To that end, EPA issued several memoranda
announcing significant changes to the NSR program, dis-
cussed below.

Enforceability and Use of the Actual-to-Projected-
Actual Applicability Test in Determining Major
Modification Applicability

In its first big change, on December 7, 2017, Pruitt
released a memorandum to Regional Administrators re-
garding enforceability and use of the actual-to-projected-
actual applicability test to determine major modifications
during NSR permitting. The memo clarifies that under
existing regulations if a facility complies with procedural
requirements for making a “projected actual emissions”
analysis, EPA will no longer “second guess” that analy-
sis.’® EPA wrote the memo in response to the DTE Energy
litigation and two decisions from the Sixth Circuit, with
EPA essentially adopting DTE’s position.” In essence,
EPA stated it would use its enforcement discretion and
not follow the first DTE decision that held EPA could
pursue enforcement based on a source’s failure to prop-
erly project future emissions.®® The memo also stated
EPA would now allow owners and operators to factor in
active management of emissions when determining pro-
jected future emissions, in order to prevent a significant
increase.5!

Project Emissions Accounting Under NSR Permitting—
Project Netting

In another about-face of NSR regulatory interpreta-
tion, on March 13, 2018, EPA announced its new position
that NSR regulations provide that emissions decreases as
well as increases can be considered during Step 1 of the
NSR applicability process (i.e., calculating whether the
proposed project will result in a significant emissions
increase). However, there must be a “causal link between
the physical or operational change at issue—i.e., the proj-
ect—and any change in emissions that may ensue.”®? This
change rewrites existing EPA conclusions and regulatory
interpretations regarding “project netting.”

Step 1 in NSR analysis is a determination of whether
the project alone will result in a significant emissions
increase. Step 2 is an evaluation of whether the project
will result in a significant net emissions increase, taking
into account any other creditable increases and decreases
in actual emissions at the source. Step 2 is referred to
frequently as “netting” while Step 1 had been referred to
as “project netting” but EPA henceforth will refer to it as
“project emissions accounting.”®3

Revised Interpretation of “Common Control” for Title
V and NSR Permitting

In a nonbinding document, EPA explained its new in-
terpretation of “common control” in the context of Title V
and NSR permitting.®* This issue arises when two facili-
ties are closely related and whether they should, together,
be considered one stationary source. This often involves a
primary facility that is wholly or partially dependent on
a support facility. A common example is a landfill and a
landfill gas-to-energy plant. Under both programs, on a
case-by-case basis permitting authorities assess three fac-
tors: (i) same industrial grouping; (ii) location on contigu-
ous or adjacent property; and (iii) common control.

The last factor is the most problematic, and EPA has
never defined this term but in past practice left it up to
permitting authorities to interpret it based on a number
of factual considerations such as shared management,
shared pollution control responsibilities, and support/
dependency relationships, among others. In this new
interpretation, EPA decided that the large number of dif-
ferent factual considerations that have grown from prior
EPA common control determinations has resulted in the
potential for inconsistency in these determinations, and
“an overall lack of clarity and certainty for sources and
permitting authorities.”

EPA’s new interpretation restores “clarity and con-
sistency” to source determinations. The new test focuses
the assessment of common control “on the power or
authority on one entity to dictate decisions of the other
that could affect the applicability of, or compliance with,
relevant air pollution control requirements.”%

The issue arose from a permitting question involv-
ing a planned biogas facility that will collect and convert
landfill gas into biogas, and whether the existing landfill
and the new biogas facility should constitute one “major
source” for Title V permitting and one “stationary source”
for NSR permitting. Here, EPA decided that the two facili-
ties were not under “common control” and thus should
not be considered as one facility, largely because even
though the landfill supplied gas to the co-located biogas
facility it did not have the power to dictate environmental
compliance decisions, among other factors.

EPA's “Once-In-Always-In" Policy No Longer In

On January 25, 2018, EPA withdrew its long-standing
“once-in-always-in” policy. This policy held that any
facility subject to major source hazardous air pollutant
(“HAP”) standards (i.e., MACT standards) must always
remain subject to those standards, even if production
processes changed or the facility implemented controls
to reduce its potential to emit HAPs below the 10 and
25 major source thresholds. Under EPA’s new guidance,
sources previously classified as “major sources” may now
be reclassified as “area” sources when the facility limits
its potential to emit below major source thresholds.®” A
facility is a major source if it emits 10 tons per year of

NYSBA The New York Environmental Lawyer | Fall/Winter 2018 | Vol. 38 | No. 2 13



any single HAP or 25 tons per year of any combination of
HAPs; everything else is an area source.

Furthermore, EPA not only published notice of this
guidance in the federal register,% but the agency also
expects to take public comment on making regulatory
changes to reflect this new policy.®’ This latter action
would be consistent with Pruitt’s expressed desire to not
make guidance documents carry the force of law, which
he stated at his introductory speech to EPA employees on
February 21, 2017. This new interpretation represents a
sea-change in EPA’s MACT enforcement. Previously, EPA
struck a hard line on this issue to prevent any backsliding
on HAP emissions.

MATS Rule Reconsideration

EPA has decided to reconsider the Mercury and Air
Toxics Standards (MATS) rule and will most likely issue
a proposed revision later in 2018 or early 2019. In 2017,
EPA asked the DC Circuit to delay oral argument in a case
challenging EPA’s supplemental finding on the costs and
benefits of MATS; the court suspended the case indefi-
nitely. In its brief, EPA stated that its political appointees
were reviewing the MATS rule to determine whether to
reconsider it.”? In August 2018, EPA confirmed it will re-
consider the MATS rule.”!

At issue are the co-benefits of MATS. EPA, in part,
used co-benefits to justify the rule’s cost, finding that $9.6
billion in annual compliance costs should result in mon-
etized benefits of $37 billion to $90 billion.”? Critics of this
rule, and others, have long sought for EPA to not use co-
benefits to in cost-benefit analyses. Here, EPA concluded
that co-benefits of the rule included significant reductions
in SO2 and particulate matter emissions, reducing hu-
man mortality. EPA also estimated the MATS rule would
reduce power plant mercury emissions by 90 percent and,
dramatically reduce emissions of other toxics like arsenic,
nickel, dioxins, and acid gases.

In a surprise move, on July 20, 2018, energy industry
trade groups and unions sent a letter to EPA air chief Bill
Wehrum urging EPA to leave the MATS rule in place and
finish a residual risk review “as expeditiously as pos-
sible.” The letter stressed that all covered power plants
have implemented required pollution controls.”

EPA Proposes Rule to Reconsider Risk Management
Program under CAA 112(r)

On May 17, 2018, EPA announced a proposed rule to
amend the chemical accident prevention provisions under
section 112(r) of the CAA that EPA issued on January 13,
2017 (during the previous administration’s last week in
office).”* Two industry groups and a group of Republican-
led states had petitioned EPA to reconsider the rule.
Industry groups lauded the proposed rule. According to
Pruitt: “[t]he rule proposes to reduce unnecessary regula-
tory burdens, address the concerns of stakeholders and

emergency responders on the ground, and save Ameri-
cans roughly $88 million a year.””

EPA is proposing “to rescind amendments relating
to safer technology and alternatives analyses, third-party
audits, incident investigations, information availability,”
and other minor changes.”® EPA is also proposing to mod-
ify amendments relating to local emergency coordination
and emergency exercises, and to change the compliance
dates for these provisions.

Trump Directs EPA Administrator to Utilize
Transparent Science in Future NAAQS Reviews

On April 12, 2018, President Trump issued a memo-
randum to Pruitt regarding future national ambient air
quality standards (NAAQS) review and the Regional
Haze program.”’ The memo indicates that while the
Trump administration acknowledges the progress under
the NAAQS, it believes standards set too low will stifle
economic growth. The memo states: “These actions are
intended to ensure that EPA carries out its core missions
of protecting the environment and improving air quality
in accord with statutory requirements, while reducing
unnecessary impediments to new manufacturing and
business expansion essential for a growing economy.””®
Regarding future NAAQS reviews, Trump directed: “the
Administrator shall examine the current NAAQS review
process and develop criteria to ensure transparency in the
evaluation, assessment, and characterization of scientific
evidence in such reviews. The Administrator shall also
develop clear guidance for differentiating the role of sci-
ence and policy considerations in establishing NAAQS.””

Pruitt followed up on Trump’s directive with a mem-
orandum to EPA Assistant Administrators entitled “Back-
to-Basics Process for Reviewing [NAAQS].”%

Superfun! [sic] Update

EPA Released List of Superfund Sites Targeted for
Immediate, Intense Attention

On December 8, 2017, EPA released a list of 21 Su-
perfund sites that former Administrator Pruitt targeted
for “immediate and intense attention.”®! New Jersey has
three sites on this list, but none are in New York. EPA
advised that this “immediate attention list” is meant to
be dynamic with sites moving on and off this list, with no
commitment of additional funding for sites on this list.8?

Pruitt stated he wanted to “restore Superfund to its
rightful place at the center of the Agency’s mission” and
the agency will have a renewed focus on accelerating
work and progress at all Superfund sites across the coun-
try.83 Pruitt was to be directly engaged with these sites;
indeed, headquarters staff are now participating directly
in negotiations that ordinarily would have had regional
staff only, and some dispute clauses in certain orders at
these sites now go to Pruitt directly rather than a regional
section chief or branch chief. The “immediate and intense
attention” list is the result of work from EPA’s Superfund
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Task Force. A full list of sites is available at the Task Force
website.3*

The three sites in New Jersey are: (i) American Cy-
anamid in Bridgewater Township, (ii) the Berry’s Creek
Study Area in Bergen County (part of the Ventron/ Velsi-
col Superfund site), and (iii) the Upper Nine Miles of the
Lower Passaic River (part of the Diamond Alkali Super-
fund Site).

Superfund Task Force—2018 Update

On July 23, 2018, Acting Administrator Wheeler re-
leased EPA’s Superfund Task Force Recommendations,
2018 Update.®> Former administrator Pruitt had made
Superfund a priority of the agency; the report provides
an update on identifying barriers that delay cleanup and
redevelopment of contaminated sites. The update high-
lights accomplishments to date, and outlines next steps.
The Superfund task force report had recommendations in
five goal areas: (i) Expediting Cleanup and Remediation;
(ii) Re-Invigorating Responsible Party Cleanup and Re-
use; (iii) Encouraging Private Investment; (iv) Promoting
Redevelopment and Community Revitalization; and (v)
Engaging Partners and Stakeholders.

EPA Deletes Fulton Terminals Site in Fulton, New York
from Federal Superfund list

July 26, 2018, EPA announced the full removal of the
Fulton Terminals Superfund site from the National Priori-
ties List (NPL).8¢ EPA cleaned up more than 10,000 cubic
yards of contaminated soil and approximately nine mil-
lion gallons of contaminated groundwater, at the site lo-
cated in the City of Fulton, New York in Oswego County.
The City of Fulton, the current owner of the property,
intends to develop the land for community use.®”

EPA first listed this site on the NPL in 1983 and delist-
ed a large portion in 2015. Now, a mere 35 years after first
joining the NPL, the NPL bids adieu to an old friend.

This site was contaminated with volatile organic com-
pounds due to spills and leaks from storage tanks. Fulton
Terminals, Inc. used the property as a staging area for
solvents and other materials for processing at a chemical
waste incineration facility in Oswego (this incinerator is a
separate Superfund site).®

Gowanus Canal—EPA and National Grid Reach $100
Million Agreement on Cleanup

EPA announced a $100 million agreement with Na-
tional Grid for cleanup of the Gowanus Canal Superfund
site in Brooklyn, New York.?? Under this settlement,
National Grid will, among other things: (i) build a bulk-
head/barrier wall on the east side of the canal between
Butler and Union Streets to prevent coal tar from spread-
ing to the canal and to support dredging; (ii) address con-
tamination at Thomas Greene Park through excavation
and mixing cement into contaminated soil; (iii) design,
site, and construct a temporary swimming pool to operate

while the park is closed; and (iv) design and permanently
replace the pool and impacted park areas.”

Construction of the bulkhead was expected to begin
later in 2018. The remaining work may take up to six
years, depending on the city’s acquisition of certain prop-
erties.

The area underneath Thomas Greene Park is con-
taminated with coal tar. The park is part of the New York
state-designated Former Fulton Manufactured Gas Plant
Site, many parts of which are being addressed under a
separate agreement between the State and National Grid.
More than a dozen contaminants, including polycyclic
aromatic hydrocarbons (PAHs), polychlorinated biphe-
nyls (PCBs), and heavy metals, including mercury, lead,
and copper, were found at high levels in the Gowanus
Canal sediment.”! PAHs and heavy metals were also
found in the canal water.

The final cleanup plan of the Gowanus Canal site in-
cludes dredging to remove contaminated sediment from
the bottom of the Canal.??> The plan also includes controls
to reduce CSO discharges and other land-based sources
of pollution. EPA expects that the implementation of the
final remedy will be covered by a future agreement with,
or order by, EPA.? Full-scale dredging of the remainder
of the Canal is expected to start in 2020.%*

Cleanup Proposal for American Cyanamid Superfund
Site in Bridgewater Township, N.J.

On May 23, 2018, EPA announced the cleanup pro-
posal for the final portion of the American Cyanamid
Superfund site in Bridgewater Township, N.J. The $74
million proposal involves excavation and dewatering of
contaminated material within two waste disposal areas
(impoundments), followed by shipment to a treatment
and disposal facility.?® Soil or clay impacted by the im-
poundment contaminants would also be treated, using
on-site stabilization or solidification.”® It is estimated
that more than 44,000 tons of hazardous waste would be
permanently destroyed, and approximately 2.3 million
gallons of contaminated liquid would be collected and
treated.” This site is on former Administrator Pruitt’s list
of Superfund sites targeted for “immediate and intense
attention” discussed above.”

The American Cyanamid Superfund Site has a history
of industrial pollution dating back to 1915.” For nearly
100 years, prior owners used the location for manufactur-
ing chemicals. Several impoundments were constructed
and used for waste storage and disposal throughout this
period, which eventually resulted in the contamination
of soil and groundwater with chemicals and heavy met-
als.!® The site was placed on the federal Superfund list in
1983.

In 1999, EPA removed a portion of the Superfund site
from the NPL. In 2012, EPA selected a cleanup plan to
address contaminated soil, groundwater and six waste
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disposal areas at the site. That phase of cleanup, ongoing
now, involves collecting and treating groundwater con-
taminated primarily with benzene.!! The groundwater
pump and treat system prevents contaminated water
from seeping into the nearby Raritan River, Cuckels
Brook, and Middle Brook.!02

EPA Proposes to Add Abandoned Landfill in Penuelas,
Puerto Rico to National Priorities List

On May 15, 2018, EPA proposed adding the PRO-
TECO site in Pefiuelas, Puerto Rico, which operated as a
hazardous waste landfill, to the National Priorities List
(NPL), thus making it eligible to receive federal funding
for long-term cleanup.!% From 1975 through 1999, the
landfill accepted a variety of wastes, including electro-
plating sludge, pesticides, and pharmaceutical and manu-
facturing waste from multiple sources. Groundwater un-
der the site is contaminated with mercury and solvents.
PROTECO, the now defunct owner, closed the landfill in
the 1990s, abandoned it in 2009, and has not conducted
required maintenance or monitoring.

The private and public drinking water supply wells
surrounding the site may be threatened by contaminated
groundwater underneath the PROTECO facility. EPA will
first thoroughly investigate the site to determine the na-
ture and the extent of the contamination and to develop
an analysis of the most feasible ways to address it. There
will be numerous opportunities in the Superfund inves-
tigation and cleanup phases for the local community to
participate.

Further information read the site’s NPL narrative.1%4
Construction Work Scheduled to Resume in Massena,
N.Y. in Preparation for Cleanup of the Grasse River
Superfund Site

EPA announced that construction work was expected
to resume in May 2018, on a facility in Massena, N.Y. to
support the $243 million dredging project to clean up
PCBs from the Grasse River.!% Once constructed, this
facility will be used as a staging area to support dredging
and capping operations. Arconic Inc. (formerly Alcoa)
will perform the cleanup work under an EPA order.!%
EPA, the New York State Department of Environmental
Conservation, and the Saint Regis Mohawk Tribe are
working together on the oversight and coordination of
the various components of the cleanup project.'?

Community meetings will be held monthly in Mas-
sena or Akwesasne while the construction work is under-
way.

In 2013, EPA selected a plan to clean up PCB-contam-
inated river sediment by dredging and capping contami-
nated sediment in a 7.2-mile stretch of the Grasse River.1%®
In the river’s main channel, approximately 59 acres of
sediment will be covered with an armored cap and anoth-
er approximately 225 acres of contaminated sediment will

be capped with a mix of clean sand and topsoil to isolate
the contamination from the surrounding environment.!%

EPA Proposes Interim Plan to Address Contamination
for Berry’s Creek Portion of Ventron/Velsicol
Superfund Site in N.J.

On April 30, 2018, EPA proposed a $332 million clean-
up plan to address contamination in the Berry’s Creek
Study Area, which is part of the Ventron/Velsicol Super-
fund site in Bergen County, N.J.}% This portion of the site
is on former Administrator Pruitt’s “Emphasis List” of
Superfund sites discussed above.

Berry’s Creek is a tributary to the Hackensack River,
and includes approximately six miles of waterway, tribu-
taries, and approximately 750 acres of marshes. The major
contaminants in the Berry’s Creek Study Area are mer-
cury, PCBs, and chromium, which are at high levels in the
water and sediment and are also found in the plant and
animal life.!!

The proposed cleanup plan includes bank-to-bank
removal of sediment down to 2 feet in portions of the
creek with backfilling and capping equal to the depth
removed.!!? EPA views this as an interim step and will is-
sue a final plan after further studies evaluate whether the
cleanup has been effective.!'3 EPA also plans to develop a
future plan to clean up the marsh.

EPA Moves Forward with Plan to Clean Up
Contaminated Groundwater at Old Roosevelt Field
Superfund Site on Long Island

On April 11, 2018, EPA announced it had finalized its
$13.14 million plan to clean up contaminated groundwa-
ter in the eastern area of the Old Roosevelt Field Contam-
inated Groundwater Area Superfund site in Garden City,
New York on Long Island.!* A treatment process will be
used to remove trichloroethylene (TCE) and tetrachloro-
ethylene (PCE) from groundwater, thereby reducing po-
tential threats to people’s health.!!®

The cleanup approach expands on a previous 2007
cleanup plan, which included extraction of groundwater
contamination predominantly in the western portion of
the site. In 2011, EPA constructed the groundwater treat-
ment system called for in the 2007 cleanup that pulls
groundwater beneath the site, treats it to remove con-
tamination, and discharges the treated groundwater to a
nearby basin.!'® The Garden City water district tests the
public water supply routinely to ensure it meets all feder-
al and state drinking water standards. As described in the
cleanup plan, groundwater monitoring will be conducted
to ensure the effectiveness of the cleanup technology.""”

EPA Expands Scope of Hudson River Cleanup Analysis

On January 29, 2018, EPA announced it will evaluate,
in coordination with the State of New York, approximate-
ly 1,800 sediment samples NYSDEC took in 2017 from the
Upper Hudson River.""® EPA expects to collaborate with
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the state in order to make joint findings and conclusions
about the data.

Secondly, EPA announced it is continuing a study of
the floodplain in the Upper Hudson River.!"” This flood-
plain work first began in October 2014, when General
Electric agreed to conduct a Remedial Investigation/
Feasibility Study of PCB contamination. This study in-
vestigates the PCB contamination in the 43-mile stretch of
the Hudson River floodplain from Hudson Falls to Troy,
New York.'?? According to EPA, the study has collected
approximately 8,000 soil samples on more than 500 prop-
erties in the floodplain.!?!

In addition to these efforts, EPA is preparing to fur-
ther assess the Lower Hudson River stretching from Al-
bany to New York City.'?2 The initial assessment—from
the 1990s—indicated that PCBs from the GE plant sites
had migrated downstream and into the Lower Hudson
River.123 Since then, EPA and NYSDEC have continued
collection and evaluation of water and fish data through-
out the Lower Hudson River.!?* EPA and NYSDEC share
this data and evaluate it collaboratively. EPA believes that
fish recoveries in a portion of the Lower Hudson River
may be slower than expected, and will begin conducting
supplemental studies to include collection of additional
sediment samples and other information necessary to bet-
ter understand PCB contamination in the Lower Hudson
River.!%

Water

Defining “Waters of the United States”

It turns out defining “waters of the United States”
is not so easy. Most of the litigation on this issue centers
on wetlands and whether particular wetlands constitute
waters of the United States. However, the definition has
broad implications. The Clean Water Act relies upon the
definition of “waters of the United States” (WOTUS) for
many programs, including: (i) water quality standards
and TMDLs under CWA § 303; (ii) oil spill programs
under CWA § 311; (iii) water quality certifications under
CWA § 401; (iv) NPDES permits under CWA § 402; and
(v) dredge and fill permits under CWA § 404. Many more
regulations implementing these programs, and others,
also rely upon the WOTUS definition. Many are well fa-
miliar with the Supreme Court decisions leading to the
current uncertainty with defining WOTUS, most recently
Rapanos v. United States, 547 U.S. 715 (2006). Following Ra-
panos, Justice Kennedy’s “significant nexus” test seemed
to carry the day.

However, those seeking legal clarity on what consti-
tutes “waters of the United States” may have to sit tight
for a bit longer. After a multi-year process, on June 9,
2015, the Obama administration finalized the Clean Water
Rule that defined WOTUS. Unsurprisingly, many were
unhappy with this definition and promptly sued. On
October 9, 2015, the Sixth Circuit issued a national stay of
the Clean Water Rule (the Sixth Circuit lifted this stay on

February 28, 2018). In early 2017, the Trump administra-
tion announced a two-step process to address the legal
definition of WOTUS. Step 1 is to repeal the Obama ad-
ministration rule, and Step 2 to replace it.

To complicate a complicated topic, the Clean Water
Rule is stayed in 24 states, per federal district court cases
in North Dakota and Georgia that each challenge the
Clean Water Rule on its merits. New York is not one of
these 24 states.

On February 6, 2018, EPA issued a final rule adding
an applicability date of February 6, 2020, for the Obama
Clean Water Rule (the original Clean Water Rule did not
have an applicability date, only an effective date of Au-
gust 27, 2015).126 EPA explained it wanted the extra time
as it worked on a replacement.

As of this writing, on August 16, 2018, the U.S. Dis-
trict Court for the District of South Carolina enjoined
EPA’s delay of the Clean Water Rule implementation
for failure to comply with the Administrative Procedure
Act.'?” This decision means that the Clean Water Rule is
in effect in 26 states where federal district court judges
have not stayed it.

EPA appears to be moving ahead with Step 1 of its
WOTUS plan despite Pruitt’s resignation. On July 12,
2018 (almost a week after Pruitt left), EPA and the Army
Corp issued a supplemental notice of proposed rulemak-
ing to their July 2017 proposed repeal of the 2015 Clean
Water Rule.!?8 The supplemental notice clarifies that the
agencies propose to permanently repeal the entire Clean
Water Rule and intend to re-codify the pre-2015 WOTUS
regulations while they finalize a new definition of “wa-
ters of the United States.”!?

Pruitt Makes EPA Administrator in Charge of “Special
Case” Wetland Determinations

On March 30, 2018, then-Administrator Pruitt signed
a memo revoking delegation of authority to regional ad-
ministrators for WOTUS jurisdictional determinations in
CWA Section 404 dredge and fill permitting.!** The Army
Corps makes the decision on most of these, but EPA has
authority to take over jurisdictional determinations in
“special cases.” Practically, EPA does this rarely, and
typically only in very contentious cases. However, the
EPA administrator revoking the authority of the regional
administrators and retaining this power is an unusual
move, and will consolidate decision making at EPA’s
highest levels.

Enforcement

EPA and Southern District of New York Sue City of
Mount Vernon

On June 28, 2018, EPA Region 2 and the U.S. Attor-
ney’s Office for the Southern District of New York an-

nounced a civil lawsuit against the City of Mount Vernon,
New York for violating the Clean Water Act.'®! EPA and
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the SDNY allege that Mount Vernon has long failed to
comply with the CWA storm sewer permit requirements
(MS4) designed to prevent raw sewage and other pollut-
ants from flowing into the Hutchinson and Bronx rivers.
The lawsuit alleges Mount Vernon has failed to comply
with the M54 obligations since 2012, and also failed to
comply with two EPA Administrative Orders to compel
compliance.!3

Dredging Company Settlement, Cleaner Diesel Engines
on Floating Crane in NY/NJ Harbor as Part of a SEP

On June 26, 2018, EPA announced Northeast Dredg-
ing Equipment Company, LLC had completed installation
of two cleaner diesel engines on a floating crane as part
of a legal settlement reached in April of 2017, for alleged
violations of the Marine Protection, Research, and Sanc-
tuaries Act.!®® In addition to a $100,000 penalty, Northeast
Dredging LLC invested at least $250,000 to replace two
old diesel engines from its floating crane with cleaner
models, resulting in improved water and air quality. The
crane operates in or around the New York and New Jer-
sey Harbor.

Among the alleged violations were placement of
dredged materials in an unauthorized location in the At-
lantic Ocean.

The purchase and installation of these engines is
considered by EPA to be a “supplemental environmental
project” (SEP) which is an environmentally beneficial
project that a defendant voluntarily agrees to undertake
in partial settlement of violations. The new cleaner diesel
engines installed emit 71 percent less nitrogen oxides and
86 percent less particulate matter than the 1972 diesel en-
gines they replaced. Interestingly, EPA reached settlement
of this case in April 2017 and it’s unclear how the June 5,
2017 memorandum from Attorney General Sessions re-
garding the prohibition on settlement payments to third
parties would have affected this outcome.!3

EPA and HUD Announced $1.2 Billion Settlement with
NYCHA and Appointment of Federal Monitor

On June 12, 2018, EPA, HUD, and the U.S. Attorney
for the Southern District of New York announced the si-
multaneous filing of a complaint against and a proposed
consent decree with the New York City Housing Author-
ity (NYCHA) and New York City.!*® The complaint al-
leges that NYCHA for years violated basic federal health
and safety regulations, including regulations requiring
NYCHA to protect children from lead paint and other-
wise to provide decent, safe, and sanitary housing.!*® The
complaint further alleges that NYCHA has repeatedly
made false statements to HUD and the public regarding
its lead paint compliance, and has intentionally deceived
HUD inspectors.

The consent decree provides comprehensive relief,
requiring NYCHA to address lead paint hazards, remedy
mold and pest infestations, and provide adequate heat

and elevator service. To fundamentally reform NYCHA
and ensure that it provides housing that complies with
federal law, the consent decree (subject to court approval)
imposes a federal Monitor and requires the city, among
other things, to provide $1.2 billion of additional capital
funding to NYCHA over the next five years, and $200
million every year thereafter until the problems are fixed
and the consent decree is no longer necessary.'%’
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What Developers and Land Use Practitioners Need to
Know About the New SEQRA Amendments

By Andrea Tsoukalas Curto and Jessica A. Leis

The first major State Environmental Quality Review
Act (SEQRA) revisions since 1996 will be taking effect
January 1, 2019. The following are key points.

SEQRA Overview

The first step in the SEQRA process is classifying an
“action” or project, which then determines the extent of
environmental review under the regulations. There are
three types of actions that a project will continue to be
classified under: Type I, Type II, and Unlisted.

A Type I SEQRA action is one that is more likely to
have an adverse impact on the environment. If an action
meets the criteria listed in 6 N.Y.C.R.R. Section (“Sec-
tion”) 617.4,! then it is Type I and a Full Environmental
Assessment Form (FEAF) must be prepared. If it is deter-
mined from the FEAF that a significant adverse impact is
likely to occur, then an Environmental Impact Statement
(EIS) is prepared to explore ways to avoid or reduce the
adverse environmental impacts or to identify a poten-
tially less damaging alternative.

On the other hand, if an action meets the criteria for
a Type II action pursuant to Section 617.5, then it is not
subject to the SEQRA process—thus saving time and ex-
penses related to preparing environmental assessments
and impact statements to comply with SEQRA.

If an action does not meet either the Type I or Type
II criteria, it is Unlisted, but this does not excuse an ac-
tion from SEQRA. Initially, an Unlisted action is only
required to prepare a Short Environmental Assessment
Form (SEAF), rather than a FEAF. Type I and Unlisted ac-
tions alike, however, are subject to the same “hard look”
test.? To fulfill the “hard look” standard, an agency must
(1) identify relevant areas of environmental concern, (2)
thoroughly analyze them for significant adverse impact,
and (3) support the determination with reasoned elabo-
ration.? Failure on the part of the agency to take a “hard
look” at the potential environmental impacts can result
in a nullified action.*

If an Unlisted action is found to have potential and
significant environmental concerns, the action may ul-
timately need to undergo the same SEQRA process as a
Type I action. For all Type I actions, all actions that re-
quire an EIS, and all Unlisted actions subject to a Condi-
tioned Negative Declaration, coordinated review is nec-
essary. The coordinated review process involves choosing
a lead agency for the project and coordinating with other
involved agencies to ensure that their concerns are con-
sidered.’

Revisions to SEQRA Categories

Though the three (3) classification categories will not
change, the Department of Environmental Conservation
(DEC) has adopted amendments that will impact how
projects are now classified.

The January 2019 amendments will expand upon
the list of Type II actions—actions that “have been
determined not to have a significant impact on the
environment.”® These are the actions that are not subject
to the SEQRA process and do not require an EIS. The
goal of the DEC in adopting these amendments was to
support policies that favor green infrastructure, renew-
able energy and smart growth.”

The list is becoming more extensive to encourage
“green infrastructure” and the reuse of existing build-
ings. In particular, Section 617.5(c)(18), which will be in
effect January 2019, states:

Reuse of a residential or commercial
structure, or of a structure containing
mixed residential and commercial uses,
where the residential or commercial use
is a permitted use under the applicable
zoning law or ordinance, including per-
mitted by special use permit, and the
action does not meet or exceeds any of
the thresholds in Section 617.4 [Type I
actions] of this Part.?

Further, where the Type II list previously allowed
for upgrading buildings to meet building or fire codes,
the amendment now also provides for upgrades to meet
energy codes.” Additionally, a new Type II category
involves the retrofitting of an existing structure and its
appurtenant areas to incorporate green infrastructure.!”
The DEC has also adopted a new definition of “green
infrastructure”!! to remove any subjectivity and allow for
an exhaustive list for the purposes of Type II actions.!?

While development of a single-family, two-family, or
three-family residence is already classified as a Type II
action, the new amendments will include the conveyance
of land in connection therewith.!® The sale and convey-
ance of real property by public action pursuant to Article
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11 of the Real Property Tax Law will also now be consid-
ered a Type I action.!*

With these new regulations, a project that involves
redevelopment of an existing building could be classified
as a Type Il action and, as such, would not require the
SEQRA process. This is a significant change because cur-
rently, the reuse of an existing building for residential or
commercial uses would either be considered an Unlisted
action or a Type I action, subject to review to determine
any potential adverse environmental impact. Once the
new regulations take effect, a project involving retrofitting
and reusing old buildings could potentially be removed
from the SEQRA process.

“The January 2019 amendments
will expand upon the list of Type Il
actions—actions that ‘have been

determined not to have a significant
impact on the environment.” These
are the actions that are not subject
to the SEQRA process and do not
require an EIS.”

Another significant addition to the list of Type II ac-
tions includes the granting of lot line adjustments.'® The
installation of telecommunication cables in existing high-
ways or utility rights of way that utilize trenchless burial
or aerial placement on existing poles have also been
added to the list.!®

Further, a new Type Il category will include the in-
stallation of solar panels on 25 acres or less of physically
altered land where the site is: (i) a closed landfill, (ii) a
brownfield site, (iii) sites that have received an inactive
hazardous waste disposal fill liability release, (iv) cur-
rently disturbed areas at publicly owned wastewater
treatment facility, (v) currently disturbed areas at sites
zoned for industrial use, or (vi) parking lots or parking
garages.!” Installation of solar energy arrays on an exist-
ing structure will be considered a Type II action where the
structure is not: (i) listed on the National or State Register
of Historic Places, (ii) located within a district listed in the
National or State Register of Historic Places, (iii) been de-
termined by the Commissioner of the Office of Parks, Rec-
reation and Historic Preservation to be eligible for listing
on the State Register of Historic Places, or (iv) within a
district that has been determined by the Commissioner of
the Office of Parks, Recreation and Historic Preservation
to be eligible for listing on the State Register of Historic
Places.!8

But while factors like retrofitting, reusing and “go-
ing green” could move an action from Unlisted to Type II
once the amendments take effect, other factors named in
the new amendments may cause an action to fall under
Type L

Some Type I thresholds have been lowered, meaning
that more projects may be classified as Type I. Among
the revisions to Type I actions, Section 617.4(b)(5)(iii),
will now include projects involving the connection of 200
units to a public water or sewage system “in a city, town,
or village having a population of 150,000 persons or less.”
This is a reduction from the current threshold, set at 250
units.! Similarly, for populations of greater than 150,000
persons but less than 1,000,000, the threshold lowered
from 1,000 units to 500 units,?’ and for populations of
greater than 1,000,000, the threshold lowered from 2,500
units to 1,000 units.2!

Additionally, certain types of projects have been
added as Type I, including activities relating to non-resi-
dential construction that involves parking for 500 vehicles
in a city, town or village having a population of 150,000
persons or less,?? or parking for 1,000 vehicles in a city,
town of village having a population of more than 150,000
persons.?® These thresholds are reduced by half for proj-
ects involving the expansion of existing nonresidential
facilities.?

The adopted rule corrects a longstanding issue with
the Type I category. As currently drafted, any Unlisted
action, regardless of size, (a) within the vicinity of a listed
property on the National Register of Historic Places, or
(b) that has been proposed for inclusion on the National
Register, or (c) that is listed on the State Register of His-
toric Places, is classified as a Type I action.?” Under the
new regulations, projects that do not meet the 25 percent
threshold would instead continue to be classified as Un-
listed, which provides some relief to developers.

To the detriment of developers, however, the criteria
for properties included in this section have broadened.
While the DEC has removed properties that have been
proposed by the State for nomination for inclusion in the
National Register, Type I actions will now capture those
actions occurring wholly or partially within or substan-
tially contiguous to properties that the Commissioner of
Parks, Recreation and Historic Preservation has deter-
mined to be eligible for inclusion on the State Register of
Historic Places.? Previously, this Section only touched
upon properties that were actually listed on the State Reg-
ister, rather than just eligible for inclusion.

This amendment has previously been considered by
the DEC and was finally adopted for the January 2019
amendments due to the ease of quickly identifying eli-
gible properties using the Office of Parks, Recreation and
Historic Preservation’s Cultural Resource Information
System (CRIS).?” While this revision adds protections and
review for potentially historic properties, it ultimately
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becomes an additional hurdle for developers and prop-
erty owners alike. In regard to historic properties, Section
617.4(b)(9) has been amended as follows (new require-
ments in bold):

Any Unlisted action (unless the action is
designed for the preservation of the facil-
ity of site), that exceeds 25 percent of any
threshold established in this section,
occurring wholly or partially within, or
substantially contiguous to, any historic
building, structure, facility, site or dis-
trict or prehistoric site that is listed on
the National Register of Historic Places.
.. or that is listed on the State Register

of Historic Places or that has been de-
termined by the Commissioner of the
Office of Parks, Recreation, and Historic
Preservation to be eligible for listing

on the State Register of Historic Places
pursuant to sections 14.07 or 14.09 of the
Parks, Recreation, and Historic Preser-
vation Law. . .

“While scoping was previously
optional, the January 2019
amendments now make it

mandatory for all Environmental
Impact Statements.”

Revisions to SEQRA Scoping

In addition to the 2019 SEQRA amendments affect-
ing categorizing properties as either Type I, Type II, or
Unlisted, there are new scoping requirements.?® Scoping
comes into play right after a positive declaration is made.
While scoping was previously optional, the January 2019
amendments now make it mandatory for all Environmen-
tal Impact Statements.?’

Mandatory scoping adds an additional hurdle to the
SEQRA process. This in turn makes the SEQRA process
more cumbersome for developers.

Scoping serves to narrow the significant and relevant
issues before completing a draft EIS. Each involved agen-
cy participates in scoping, providing written comments
to “ensure that the EIS will be adequate to support their
SEQRA findings.”3" Public participation is also required;
the lead agency must provide time for public review and
comments on a draft scope, or provide for some form of
public meetings.3!

The written final scope compiled by the lead agency
should include all that is relevant or significant for inclu-
sion in the EIS. Where the regulations currently require
the lead agency to list the prominent issues raised dur-
ing scoping that were determined to not be relevant or
environmentally significant, the amendment expands
upon this requirement. Under the amendments, the final
scope must now also provide a brief description of the
prominent issues considered and provide reasons why
those issues were not included in the final scope.3? This
amendment places more accountability—and requires
more labor—on the part of the lead agency. While initially
scoping will be more time-consuming, the requirement to
detail prominent issues that were determined to be nei-
ther relevant nor environmentally significant will serve
to create a solid record, should an Article 78 appeal ever
ensue.

Revisions to Publication Requirements

In an effort to make the SEQRA process more trans-
parent to the general public, Section 617.12(c)(5) has been
added to require that all draft and final scopes, and draft
and final EISs” must be published on a publicly available
website. The posting must remain on the website for at
least one year after all necessary federal, state and local
permits have been issued or after the action is funded or
undertaken.

Take Away Points

The DEC has made efforts to modernize the SEQRA
process and to make it more transparent for developers,
lead agencies, and the general public. Most notably, the
amendments have expanded on the list of Type II actions
with a goal of encouraging “green” building and the
reuse of existing buildings in an effort to reduce waste.
Developers will now benefit from the new list of projects
that are no longer subject to SEQRA review.

However, where actions are considered Type I or
Unlisted and have received a Positive Declaration, the
process will become more labor-intensive and developers
should be prepared for the additional time and costs that
can result.

Endnotes

1.  SEQRA Express Terms (new amendments taking effect 2019 ),
available at https:/ /www.dec.ny.gov/docs/permits_ej_operations_
pdf/617fnlexptrms.pdf.

2. State Environmental Quality Review Act Findings Statement for
Amendments to 6 N.Y.C.R.R. Part 617 (“Findings Statement”)
(2018) at 7, available at https:/ /www.dec.ny.gov/docs/permits_ej_
operations_pdf/617fnlfindings.pdf.

3. See SEQR Handbook, at 207, citing H.O.M.E.S. v. UDC hard look
test. In the H.O.M.E.S. case, the agency failed to consider the
increased traffic from a proposed sports stadium. Therefore, the
agency did not meet the “hard look” standard, so their negative
declaration could not be upheld and the action was nullified.
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Reaching the Individual: A Proposed Federal Framework
to Reduce Community-Based Greenhouse Gas Emissions

By Rachel Manning

Introduction

Federal regimes that aim to reduce greenhouse gas
emissions (GHG) have largely focused on major pollut-
ers and energy generators. Market incentives, such as cap
and trade programs and command and control regulatory
efforts, generally target large industry players. However,
this approach ignores the power of shifting behavior at
the grassroots level and fails to engage the general public
in adopting sustainable practices. The cumulative effect
of individual and organizational emissions reductions on
a national scale would be significant. A cultural shift of
this nature requires more than education and awareness
initiatives. Similar to corporations, individuals respond
to financial incentives. Some such programs have already
been implemented, but there is no coordinated regime in
place to encourage individual behavior change at the fed-
eral or state level.

Federal legislation that encourages states to adopt
incentives tailored to geographic and demographic needs
could fill this gap. By drawing on principles of cooperative
federalism, as in the Clean Air Act, nationwide goals may
be achieved through plans devised at the state level. States
and local governments are best suited to craft effective
programming for their residents. Policies that work well
in urban areas may be ineffective in rural communities,
and vice versa. The strength of the cooperative federalism
approach lies in giving states the flexibility to design and
administer programs catered to the needs of local popula-
tions, as compared with a one-size-fits-all approach.

This article will explore existing and potential in-
centives for grassroots behavior changes and propose a
framework to incorporate them into a federal regulatory
regime using the Clean Air Act as a model. The ideas in
this article will build upon existing literature regarding
how the government should address the role of individu-
als and households in controlling national GHG emis-
sions.

Section I of this article describes the need for in-
creased engagement of individuals in national climate
change efforts and the shortcomings of legislation that
focuses exclusively on major polluters. It then explores
incentive programs that have been implemented in the
United States and Europe, as well as suggestions for nov-
el incentives. Two types of programs will be discussed:
those that reach individuals directly and those that oper-
ate via a conduit, such as an employer. This section will
also make recommendations based on lessons learned
from existing grassroots incentive programs, including
the role of geography and demography in crafting effec-
tive policies.

Section II outlines a legislative approach based on the
Clean Air Act in which the federal government encourag-
es states to adopt policies that in turn incentivize individ-
uals to reduce their GHG emissions. This discussion will
incorporate the incentives outlined in Section I to describe
how such legislation could be implemented at the federal
and state levels. Thus, Section I lays the foundation for
how grassroots incentives could operate, and Section II
ties those programs into a holistic federal scheme with an
overarching incentive structure.

Section III discusses policy implications of the pro-
posed legal framework, compliance concerns, potential
legal challenges, and how those challenges may be ad-
dressed. The article concludes by emphasizing the prom-
ise of cooperative federalism as a tool to engage individu-
als across the country in reducing our collective carbon
footprint.

. Increased Engagement of Individuals

A. The Overlooked Individual

Individual behaviors comprise a large portion of U.S.
pollution and greenhouse gas (GHG) emissions.! The
cumulative effect of daily activities, such as driving a car,
disposing of garbage, and using electronics, is significant.
According to some estimates, carbon dioxide emissions
from individuals and households make up one third or
more of national GHG emissions.? Yet, individuals have
been largely excluded from domestic and international
efforts to abate climate change. Indeed, no environmental
statute or regulation recognizes individuals as a source
category of pollution or emissions.? National environ-
mental laws, such as the Clean Air Act, have targeted
industrial polluters, such as power plants and factories,
as the largest sources of GHG emissions. Market-based
incentives, such as cap and trade programs, focus on
major emitters as well. This approach ignores the role
individuals can play in reducing national GHG emissions
and renders their participation optional. Rather than fo-
cusing solely on major polluters, federal and local policies
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should encourage individuals to contribute to climate
change efforts. This article proposes a holistic regulatory
framework that incorporates grassroots participation in
reducing national GHG emissions. Scholars have advocat-
ed for increased attention to the role of individual GHG
emissions, and this article will contribute to this ongoing
discussion by proposing a regulatory solution. In addi-
tion to reducing GHG emissions from individuals, this
approach may reduce apathy toward climate change and
engage the public in important conversations about the
future of our planet.

B. Proposed Incentives

This section will describe and analyze the strengths
and weaknesses of incentives implemented in the U.S.
and abroad. It will also propose new incentives based on
existing models and programs. The incentives discussed
target renewable energy, waste diversion, and alternative
transportation. According to research from the Interna-
tional Panel on Climate Change, the transportation, build-
ings, electricity and heat production, and other energy
sectors combined comprise 55 percent of global GHG
emissions.? In addition, the United Nations reported
in 2013 that food waste ranks as the third largest GHG
emitter after the U.S. and China.> Food waste discarded
in landfills produces methane,® a GHG that traps radia-
tion in the atmosphere at least 25 times more efficiently
than carbon dioxide over a 100-year period.7 Thus, these
sectors should be prioritized when crafting incentive
programs. Subsections 1 and 2 will focus on financial in-
centives that reach individuals directly. Subsection 3 will
discuss indirect incentives that use the workplace as a
conduit.

1. Energy Conservation

There are some U.S. government incentives in place
to reward certain individual behaviors, but these efforts
are scattered and disconnected from each other. Financial
incentives to promote clean energy include tax deduc-
tions for producing renewable energy and installing ener-
gy-efficient appliances. Variations of such policies can be
found across the country, along with state grant programs
that promote energy-efficient technology and green build-
ing design.® Depending on one’s state, an individual may
be eligible for a tax credit or rebate if they install renew-
able energy systems or energy-efficient appliances in their
home.? The Internal Revenue Service also offers tax cred-
its for purchasers of electric vehicles and plug-in hybrid
vehicles.!”

Similar to the U.S., the European Union has also
targeted household electric appliances as a means to in-
crease energy-efficiency and reduce GHG emissions.!!
Germany in particular has served as a model for incentiv-
izing individual and household behavior change. German
insurance companies offer reduced premiums to residen-
tial building owners who have made improvements to
conserve energy.'? The government offers low-interest

loans to homeowners who modernize existing buildings,
construct new energy-efficient buildings, or install solar
generation systems.!> An ordinance requires owners of
multi-occupancy residential buildings to bill tenants for
heat and hot water costs according to their usage; tenants
are entitled to claim 15 percent of their energy consump-
tion costs from their landlord if they fail to follow this
procedure.' This billing scheme effectively raises tenants’
awareness of their energy consumption and encourages
them to conserve. Germany has also implemented an
ecological fuel tax that has successfully reduced carbon
dioxide emissions from the transportation sector.®

Another way to reduce household energy consump-
tion is to encourage residents to participate in renewable
energy delivery systems, such as community solar proj-
ects and energy service companies (ESCOs). ESCOs gen-
erate renewable energy and sell the electricity to a utility
for distribution to regional or national subscribers, while
community solar projects may limit participation to local
residents. Community solar projects make renewable en-
ergy accessible to residents in multi-occupancy buildings,
making them ideal for urban communities or rural resi-
dences that lack adequate sunlight. Customers can pay to
support a local solar project and receive a credit on their
electricity bill depending on the amount paid and energy
generated.!® This model has flourished in Minnesota, due
in part to favorable government policies. The state’s 2013
Solar Energy Legislation requires investor-owned utili-
ties to source one and a half percent of their electricity
from solar by 2020, and at least 10 percent of this energy
must be generated by facilities with a maximum capacity
of 40 kilowatts.'” Further, at least 20 percent of electric-
ity sales must be generated by renewable energy sources
by 2020, and at least 25 percent by 2025.!8 Since that law
passed, Minnesota’s solar market has grown nearly 20
times larger, increasing support for power generated by
grassroots solar projects.!” Another factor in Minnesota’s
solar success is that the state does not cap community
solar output,?’ and the state’s program reached a record
300 megawatts of operational capacity in March, 2018.2!
Electricity generated in excess of the needs of community
solar participants may be sold to the grid.?

In addition, residents of states with deregulated en-
ergy markets can subscribe to an ESCO that delivers en-
ergy from renewable sources. Thus, a subscriber in New
York City may receive wind energy from Nebraska or
solar energy from Arizona delivered via an ESCO. State
governments could encourage residents to subscribe to a
renewable energy ESCO or community solar project by
providing a tax credit or rebate for each year of partici-
pation. The government could also subsidize renewable
energy ESCOs to ensure that residents’ electricity bills
will not exceed the amount spent under a non-renewable
energy provider, if there is a price difference.

One concern with this proposal is that local govern-
ments may not be willing to provide such incentives if
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the renewable energy is not generated in their own state.
Because ESCOs source energy from across the country,
participants are often contributing to national, not local,
GHG emissions reduction. However, states would be
rewarded for incentivizing their residents to enroll in ES-
COs regardless of where the emissions are reduced. Nev-
ertheless, states may have ideological objections to par-
ticipating in renewable energy schemes; states in which
fossil fuel production comprises a large sector of the local
economy may resist renewable energy initiatives on prin-
ciple. In addition, customers in some states have been the

agement to the states within the bounds of minimum
federal requirements,®’ and many states promote or
require recycling of various materials.3! More than half
of the states have adopted e-waste recycling policies, at
least 10 have container redemption programs, and many
have laws that impose a penalty for recycling solid waste
improperly.3? In addition, a program called Recyclebank
partners with municipalities and brands to reward in-
dividuals and households for recycling,® among other
sustainable behaviors. Individuals in participating mu-
nicipalities receive points each time their recyclables are

“There are some potential drawbacks to waste diversion incentive schemes.
One concern is illegal diversion, residents may burn or dump trash illegally
to reduce their garbage collection costs in a PAYT system.”

victims of unscrupulous ESCO practices. For example, in
New York a service company made false promises of low-
er prices to lure customers, enrolled people without their
consent, and made it difficult for them to unsubscribe.??
Negative publicity about unscrupulous ESCOs could be a
deterrent. State governments should monitor and vet ES-
COs serving their residents to ensure that they do not put
them at risk for exploitation.

2. Waste Diversion

Another category of government incentives aims to
divert waste from landfills. Landfills are the third largest
source of methane emissions in the U.S.,?* and methane
is a more potent GHG than carbon dioxide.?> A primary
component of methane in landfills is organic waste, which
can be diverted through composting. Pay-as-you-throw
(PAYT) systems have been successful in some European
countries and American municipalities in reducing the
total amount of waste sent to landfill.?® Participating gov-
ernments charge residents for garbage collection services
according to the amount of trash they produce, measured
either by weight or number of garbage bags. This sys-
tem prompts residents to recycle and compost to reduce
their garbage collection fees. In 2015, a study of PAYT
programs in Massachusetts revealed that municipalities
that implemented such incentives produced only 64 per-
cent of the landfill waste generated in non-participating
municipalities.?” Likewise, all European countries with
recycling rates over 45 percent had implemented a PAYT
or similar system, while most countries with recycling
rates below 20 percent had not.?8 The European Union
(EU) Landfill Directive of 1999 restricted the quantity of
waste EU member countries could send to landfills, and
the subsequent landfill tax further prompted countries to
implement recycling and composting incentives.?’

In the U.S,, the Resource Conservation and Recovery
Act (RCRA) delegates most non-hazardous waste man-

collected, and points are allocated based on the weight of
the recyclables.? Points can be redeemed for a variety of
prizes. Recyclebank operates in at least 29 states across
the U.S. and began partnering with communities in the
U.K. in 2009.% In both the U.S. and U.K.,, this incentive
program has effectively shifted behaviors to induce high-
er rates of recycling.?

There are some potential drawbacks to waste diver-
sion incentive schemes. One concern is illegal diversion;
residents may burn or dump trash illegally to reduce
their garbage collection costs in a PAYT system.¥” Howev-
er, this has not been a significant problem in practice, and
municipalities can deter such behavior by implementing
strong enforcement policies.® The Recyclebank model
presents an opportunity for perverse incentives: residents
may deliberately produce more waste in order to accu-
mulate more points. According to a 2011 report by the
London Assembly Environment Committee, Recyclebank
has procedures in place to avoid this outcome.* Finally,
waste diversion models like PAYT and Recyclebank are
more effectively applied to single-occupancy residences
than large apartment buildings.* These systems could
face challenges in dense urban communities where multi-
occupancy buildings comprise a large portion of the
housing stock. In London, this approach failed due to
high costs of implementation, logistical barriers, and low
participation.*!

New York, San Francisco, Seattle, and Portland are
among the American cities that have implemented curb-
side compost collection,*? while others provide a rebate
on home composting equipment.** However, unlike recy-
cling, there are few incentive programs in place to reward
individuals who compost. A save-as-you-throw (SAYT)
model for composting could achieve this by giving in-
dividuals a financial incentive based on the weight of
compost they put out for curbside collection—the reverse
of charging residents per unit of landfill waste generated
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in a PAYT regime. In places where compost is collected at
centralized drop-off stations, individuals could receive a
financial incentive based on the amount of compost they
deliver. For example, at New York City’s Greenmarket
compost collection sites, individuals could receive a $2
voucher called a “Greenmarket Buck,” redeemable for
products at any Greenmarket, in exchange for dropping
off their compost.** Vouchers could be allocated based on
the weight of the compost delivered. Municipalities or
states could invest in rewarding residents for compost-
ing if the cost of providing the financial incentives were
outweighed by savings associated with reducing landfill
waste. Municipalities seeking to use the stick rather than
the carrot could penalize residents who don’t separate
their food scraps from other waste, similar to the common
method of enforcing recycling policies.

3. Transportation

Local governments can directly incentivize consum-
ers to travel by bicycle or alternative fuel vehicle. For
example, New York City has partnered with Citibank
to provide fleets of bicycles throughout the city that can
be rented by the hour and returned to any Citi Bike sta-
tion.® Offering attractive prices for bike share programs
may encourage more residents to bike than to travel by
car or even public transit. Municipalities can also reward
owners of hybrid or low-emission vehicles by providing
free parking on public streets. Salt Lake City offers two
hours of meter-free parking for vehicles that meet certain
EPA fuel economy and air pollution standards.*® These
transportation incentives are best suited to urban environ-
ments; biking may not be a feasible mode of transit in ru-
ral areas, and metered parking is rare outside cities.

4. Indirect Initiatives

In addition to directly incentivizing behavior change,
local governments can reward employers that implement
programming to incentivize individuals to go green. This
“meta-incentive” rewards both the employer and the em-
ployees for sustainability both in and outside the work-
place.

Some employers have already implemented such in-
centives. For example, the League of American Bicyclists
has recognized Target, Facebook, LinkedIn, and other
companies for their robust alternative transportation pro-
grams.?” Resources available to employees include free
onsite bike repairs, regular riding and maintenance class-
es, guided commute rides, and access to a corporate bicy-
cle fleet.® These incentives eliminate costs and concerns
associated with biking, but employers could go further
by rewarding employees who use alternative transporta-
tion. Organizations can offer health insurance premium
discounts, cash, gift cards, or other financial incentives to
employees who bike, walk, or take public transit to work.
Some workplace wellness programs have used these tools
to encourage healthier behaviors.* Local governments
could reward employers for adopting such incentives by

giving them a tax credit or other financial incentive each
year the program is in place. Currently, employers only
receive recognition from volunteer or non-profit orga-
nizations when they invest in sustainability programs.
Smaller organizations with fewer resources may not be
able to offer such programs. A financial incentive could
encourage more employers to participate and offset the
costs of doing so.

Similarly, government incentives could be used to
reward employers for implementing recycling and com-
posting programs. The cumulative impact of reducing
waste from individual employees in an office building is
significant. Many individuals consume more food and
generate more waste at work than they do at home. Thus,
incentivizing waste diversion from households alone
is insufficient, and employers are uniquely positioned
to shape sustainability policies that impact their entire
workforce. Employers that participate in recycling or
composting programs could submit proof of participation
to receive a tax credit or other financial incentive from the
government on an annual basis. Examples of such proof
could include a receipt from a recycling/compost collec-
tion service or official company policy with records of
employees who manage composting activities.

Il. Legislative Approach

This section will describe approaches to encourage
state participation in federal environmental regimes. It
will provide a framework of Congressional authority,
followed by a proposed legislative model as applied to
climate change.

A. Carrots and Sticks: Approaches to Shaping State
Behavior

Federal lawmakers and agencies must respect states’
sovereignty, not only as a constitutional matter but also
because effective laws must take into account local differ-
ences in geography and demography. At the same time,
local policies must be woven into an overarching frame-
work in order to yield a measurable, nationwide impact.
This is particularly true in the environmental context. The
urgency of climate change demands a national response,
but cities and states should have the freedom to adopt
policies best suited to their unique populations. The
Clean Air Act honored the importance of states” indepen-
dence in crafting their own methods to meet federal air
pollution standards. In addition, South Dakota v. Dole, 483
U.S. 203 (1987), highlighted the tension between state sov-
ereignty and legitimate federal interests in incentivizing
local policymaking. This section will discuss approaches
to cooperative federalism and its potential implications
for proposed climate change legislation.

In attempting to federalize environmental laws, Con-
gress has used three general approaches.® The first is to
provide federal financial assistance to encourage states
to adopt environmental standards. The effectiveness of
this approach depends primarily on the size of the “car-
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rot,” which in turn depends on the availability of federal
funds. This method has been successful in areas where
states resist federal regulation, such as land use and solid
waste management. The second approach is cooperative
federalism, in which federal agencies establish national
environmental standards and states implement them
locally.>! While states may be delegated authority to ad-
minister local programs to meet federal requirements,
they are not required to do so. The federal government
enforces the national standards within states that choose
not to administer their own programs. The Clean Air Act,
Clean Water Act, RCRA, and the Safe Drinking Water Act
are examples of the cooperative federalism model. The
third approach favors federal control.? Regulations such
as the Toxic Substances Control Act rely on the principle
of federal preemption to implement uniform national reg-
ulation without delegating any administrative authority
to states. This article will focus on the second approach in
prompting states to adopt policies that reach individuals
at the grassroots level.

The Clean Air Act provides a useful model of cooper-
ative federalism that can help integrate local and federal
efforts to address climate change. The EPA sets standards
to protect public health and the environment from ad-
verse effects of air pollution.® States then submit their
own implementation plans to achieve these standards.>*
If a state does not submit an approvable implementation
plan, EPA can require revisions and ultimately issue a
federal implementation plan. In this way, states are given
flexibility to design their own plans within the bounds of
federal standards.

In addition, the Supreme Court has held that mon-
etary incentives are constitutional exercises of Congres-
sional authority under the Commerce, Tax, and Spending
Clauses. Such incentives are permissible if they are in the
pursuit of the general welfare, are not coercive or ambigu-
ous, and demonstrate a connection between the funds be-
ing conditioned and the federal interest in question.>®

B. Cooperative Federalism and Climate Change

The Clean Air Act and Supreme Court precedent can
guide national legislation to incentivize state action on
climate change by promoting programs such as those
discussed in Section I. The federal government could set
a national goal for GHG emissions reduction programs,
similar to the Clean Air Act’s National Ambient Air Qual-
ity Standards (NAAQS) for existing sources and calcu-
late a proportionate contribution for each state based on
current emissions levels and population. Under the Clean
Air Act, states devise regulations to meet the NAAQS
through state implementation plans (SIPs).”” If states do
not submit an approvable SIP, the EPA administers a fed-
eral implementation plan (FIP)® to ensure the national
standards are met. In 2009, the EPA issued an endanger-
ment finding for GHGs, including carbon dioxide, fol-
lowing the Supreme Court’s ruling that the Clean Air Act
definition of “air pollutant” was broad enough to encom-

pass GHGs.” This allowed the EPA to regulate carbon
dioxide and other GHGs to protect public health and the
environment. Thus, the concept of regulating GHG emis-
sions is not new.

Similar to the structure of the Clean Air Act, states
could determine how to achieve compliance with the
federal mandate. SIPs would rely on local programming
that helps individuals reduce their GHG emissions in the
workplace and at home, such as the incentives discussed
in Section I. In the energy sector, states could promote
the growth of community solar projects, incentivize in-
dividuals to use alternative energy at home, and reward
those who retrofit their homes or install energy-efficient
appliances. In the waste sector, they could introduce pay-
as-you-throw garbage collection policies, mandate com-
posting and recycling, introduce free curbside compost
pickup, or offer incentives to those who compost volun-
tarily. In the transportation sector, they could reward em-
ployers that provide alternative transportation resources
and incentives to employees, as well as individuals who
purchase electric or hybrid vehicles. While some cities,
towns, and states have already implemented such incen-
tives, this has largely taken place on a voluntary basis,
and there is no comprehensive incentive system to re-
ward or punish local governments based on their partici-
pation.

Following the example of the Clean Air Act, state
implementation plans could be composed of a basket of
incentives best suited to local characteristics. Best prac-
tices have demonstrated that PAYT systems of waste
collection are more effective in places with single-occu-
pancy homes than in large apartment complexes.®® On
the other hand, the German ordinance that bills tenants
directly for their energy use would be most applicable in
multi-unit residential buildings.®! Rewards for biking or
using public transit are more logical in urban rather than
rural places. Residents of single-occupancy homes would
be best situated to take advantage of tax incentives for
retrofitting their homes with energy-efficient appliances.
The Recyclebank program, like other waste manage-
ment practices, should be adopted at the municipal level.
Thus, a one-size-fits-all incentive policy would not ac-
count for differences between and within states. The fed-
eral government could set standards for the plans, such
as a minimum number of incentives that must be imple-
mented within specific sectors. States could work with
local governments to ensure that they have implemented
incentives in the energy, waste, and transportation sec-
tors without telling them which specific programs to
adopt. Local governments could submit reports on their
emissions reduction activities to the state, which could
compile them for submission to the federal government.
States could also choose to coordinate some programs
through state agencies to ensure uniformity across all
municipalities, such as workplace sustainability incen-
tives.
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Some incentives are best implemented at the federal
level. For example, it may be more efficient to coordinate
tax incentives for electric or hybrid vehicles or energy-ef-
ficient appliances through the U.S. Department of Energy.
This would ensure consistent nationwide incentives and
a streamlined submission process managed by a federal
agency. However, states and municipalities should be
encouraged to adopt additional incentives that further
reduce emissions at the local level.

States that do not submit a plan for approval to the
federal government or that do not attain compliance with
the federal standards could be subject to reduced funding
from the U.S. Department of Transportation, the Federal
Highway Administration, the U.S. Department of Agri-
culture, or the U.S. Department of Energy. This scheme
would likely not violate the federal spending power.
First, reducing GHG emissions to abate climate change
serves a public purpose. Climate change threatens public
health and the future of our planet and is exacerbated by
continued GHG emissions. Thus, reducing GHG emis-
sions serves a public interest. Second, legislators would
need to choose a percentage of federal funds that would
not be unduly coercive if withheld from states, in order
to allow them to “exercise their choice knowingly, cogni-
zant of the consequences of their participation.”®? Third,
there is a reasonable relationship between the nature of
the federal funds being withheld and the public interest
being served. Funds from federal agencies that deal with
transportation, federal highways, agriculture, and energy
are used by states to implement local programming re-
lated to those subjects. It is reasonable for federal agencies
to withhold a portion of this funding to encourage states
to align their climate change policies with federal priori-
ties in pursuit of the general welfare. Under the Clean Air
Act, states that do not remedy deficient state implementa-
tion plans within a certain period of time are subject to
restricted federal highway funds for projects in nonattain-
ment areas.® This can serve as a model for conditioning
federal funds on state alignment with federal standards.

lll. Policy Implications

This section will discuss challenges that arise from the
proposed legislative framework; specifically, political, ad-
ministrative, and logistical concerns. It will also describe
various facets of implementation.

A. Challenges

The first challenge is both political and ideological.
Given the current administration and right-leaning Con-
gress, it is unlikely any climate change legislation will be
passed during the current term of office. Furthermore,
American culture places a high value on individual free-
dom. A law that seeks to change individual behaviors
would likely be very unpopular. Even though many
Americans support policies that address climate change,®
they often resist laws that infringe their personal liber-
ties. No major environmental laws have been passed in

decades, and legislative action on climate change is politi-
cally fraught. If a climate change bill were proposed, it
would be more likely to target emissions from companies,
organizations, and local governments rather than indi-
viduals.

The second challenge is administrative. Federal, state,
and local agencies expend resources in responding to cli-
mate change, and these expenses will continue to increase
if we do not drastically reduce our GHG emissions. How-
ever, a thorough cost-benefit analysis would be necessary
for climate change legislation that could have significant
costs as well. A law that requires coordination between
federal, state, and local governments, as well as non-
government entities and individuals, will entail monitor-
ing, reporting, and other administrative costs. Adequate
monitoring is necessary to ensure tax credits or other
financial rewards are not distributed inappropriately. In-
effective monitoring and inaccurate reporting could lead
to lost tax revenue without the intended environmental
benefits. Administrative costs could be high, and it is not
clear whether they would exceed the money saved by
reducing public health and environmental harms. This
legislation would also require federal and state agencies
to contribute resources to implementing incentives at the
local level. For example, financial rewards used to pro-
mote municipal composting and the use of bikes or pub-
lic transit must be funded or subsidized by the federal or
state government to make participation feasible. The need
for financial support to implement incentive programs
across the country could require significant resources, and
it is not clear how federal or state budgets would accom-
modate this need. This problem could be compounded
by the fact that the financial incentives in question would
diminish overall tax revenue that could be spent on envi-
ronmental and public health programs.

B. Program Implementation

There are various logistical challenges associated
with implementing the proposed legislation. There could
be a disparity between the emissions reduction standards
set by the federal government and the results of programs
implemented at the local level. Even if a state successfully
implements many local incentives in each of the required
sectors, it may not achieve a prescribed level of emissions
reduction. Therefore, federal goals should focus on the
number and types of programs implemented within each
state rather than a specific quantity of emissions reduc-
tion. This should be proportionate to the state’s popula-
tion. A state like Montana, which has a little over one mil-
lion residents, should not be required to implement the
same number of programs or achieve the same level of
emissions reduction as New York, which has a population
of nearly 20 million.% Just as incentives must be tailored
to characteristics of local communities, federally imposed
standards should account for differences between states.

Measuring and policing compliance is a challenge
inherent in the existing structure of the Clean Air Act.
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Since states are delegated authority to administer na-
tional standards, they are responsible for tracking and
reporting compliance with SIPs. In reality, state monitor-
ing under the Clean Air Act is often imperfect, or even
inadequate. In the context of the proposed legislation,
states would be expected to adopt a minimum number
of programs across specific sectors, not enforce a specific
numerical standard. Therefore, participation is compli-
ance, and states are rewarded for participating via a
basket of federal incentives. The federal government
may implement federally operated programs in states
that choose not to administer their own programs, as in
the Clean Air Act. This structure eliminates the need for
complex monitoring and policing. It is much simpler

to determine whether states have designed and imple-
mented a local program than to measure adherence to air
quality standards. Because an analysis of costs, benefits,
and environmental impact should be conducted for each
incentive program prior to adoption, it will not be nec-
essary to measure specific emissions reductions in each
state after implementation.

Additionally, states may not reap the benefits of
programs that do not reduce emissions locally. This is
another reason why it is important for state compliance
to be measured by program implementation rather than
numerical benchmarks. States should be rewarded for
incentivizing residents to subscribe to renewable energy
ESCOs even if the energy source is in a different state.
An incentive system based purely on reductions within a
state’s borders ignores the national and sometimes global
effect of shifting energy demand. Likewise, compost-
ing food scraps could reduce GHG emissions from the
vehicles needed to transport waste to landfills in other
states, as well as from the landfills themselves. A state
that adopts policies that have positive impacts in other
states should be rewarded as if the emissions took place
in its own state.

In the same vein, it would be unfair to allow a state
that implemented few sustainability measures to reap the
benefits of emissions reduction measures implemented
by other states. For example, if an Ohio residence receives
their energy from solar farms in Arizona, Ohio should be
rewarded for the emissions reductions even though the
energy was not generated there. This analysis becomes
complicated if the same solar farm serves customers in
multiple states, making it difficult to track which emis-
sions reductions are attributable to which states. One way
to address this problem is to calculate the annual GHG
emissions from an individual that sources his or her en-
ergy from fossil fuels. If that individual transitions to re-
newable energy generated in a different state, the amount
of emissions saved may be attributed to that individual’s
state, even if individuals in other states use the same
source. This shifts the focus to emissions reduced by the
individual rather than the source, allowing residents of

Ohio to get “credit” for their emissions reductions even if
the impact is felt in Arizona.

Furthermore, it may be difficult to calculate the net
benefits of proposed initiatives. For example, composting
can reduce methane emissions from landfills, but com-
post piles also produce methane during decomposition.
While composting saves space in landfills and has some
carbon storage properties, it could come with unintend-
ed consequences. If the same trucks previously transport-
ed food waste and other garbage to the landfill together,
separating organics for composting might require more
trucks to take separated waste to different destinations,
consuming gasoline and emitting GHGs in the process.
Thus, a reduction of emissions in one realm may cause
an increase in another. It is important to consider the
indirect effects of such practices to ensure that govern-
ment funds are not spent on programs that provide little
net reduction in GHG emissions. In addition, initiatives
like composting may have benefits unassociated with re-
ducing GHG emissions. A growing national population,
particularly in dense, northeastern localities, raises land
use concerns that will become increasingly relevant as
existing landfills reach maximum capacity. Urban waste
management could become more difficult as the distance
between residents and the nearest landfills increase.

An additional challenge is that some states may opt
to give up a small portion of federal funds rather than
invest resources in designing and implementing incentive
programs. Since the amount of federal funds withheld
cannot be large enough to be coercive, states retain the
choice of whether or not to participate. The Clean Air Act
addressed this problem by issuing a federal implementa-
tion plan for states that failed to submit an approvable
plan of their own. The federal government could take a
similar approach here, although this would frustrate the
goal of tailoring incentive programs to local characteris-
tics. The federal implementation plan could include in-
centives that cut across geographic and demographic dif-
ferences, such as tax credits or rebates for energy-efficient
appliances and electric or hybrid vehicles. Since waste
management and transportation alternatives are typically
coordinated at the local level, it would not be feasible to
include such programming in a federal implementation
plan.

Finally, there is the possibility that incentive pro-
grams will fail to change behavior enough to meaning-
fully reduce GHG emissions. Even if a state successfully
coordinates local incentives, there are barriers to wide-
spread participation. First, extensive outreach will be
necessary to educate the public on the available incen-
tives. Because the proposed legislation aims to streamline
various programs, a coordinated publicity effort could
raise awareness of existing incentives in addition to new
ones. It is harder to educate the general public about en-
vironmental laws than regulated entities, and this may
a reason why past legislation has focused on industrial
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rather than individual GHG emissions. Vandenbergh et al.
has described design principles to assess energy efficiency
programs for the household sector, including selecting
high-impact actions, providing sufficient financial incen-
tives, effective marketing, intervening at the point of de-
cision-making, simplicity, and quality-assurance.®® These
principles could be applied to assess and improve the ef-
fectiveness of incentives under the proposed legislation.

In addition, financial incentives do not guarantee
behavior change. If a person is not interested in compost-
ing or biking to work, there may be no financial incentive
sufficient to shift their behavior, particularly if they have
a comfortable lifestyle. In addition, consumers purchase
cars and major household appliances infrequently. A per-
son may be unwilling to invest in a new car or appliance
if their existing one is functional, despite the financial
incentives to do so. To address the problems of compla-
cency and apathy, financial incentives must be meaning-
ful enough for individuals to resist the strong pull of the
status quo. For states to be willing to invest the necessary
resources to offer compelling incentives, a cost-benefit
analysis must demonstrate the long-term benefits of re-
ducing GHG emissions and reduced state spending on
resiliency and recovery, emergency response, health, and
other costs associated with climate change.

Despite these challenges, there is cause for optimism
about the potential of behavior-shifting legislation. Re-
cycling programs across the country have successfully
changed the way individuals view and dispose of certain
types of waste. The results may not have been immedi-
ate, but today recycling is a social norm in the cities and
states that have adopted such legislation.®” On the other
hand, some argue that reducing waste by recycling and
composting is expensive and does not yield worthwhile
environmental benefits.%® This article has outlined a leg-
islative framework to incorporate existing and potential
incentives that shift individual behaviors, but it has not
evaluated the costs and benefits of particular programs. A
quantitative analysis would be needed to ensure that the
costs of selected incentive programs would not exceed the
environmental benefits in order for such legislation to be
feasible. Given the resources required to implement ef-
fective incentive programs, incentives should be selected
based on their potential to maximize reductions of GHG
emissions.

Climate change is a problem that grows more urgent
as time passes. Targeting emissions from the largest pol-
luters is inadequate to achieve national GHG emissions
reductions that will ensure a safe future on this planet
for current and future generations. A coordinated effort
between federal, state, and local governments is neces-
sary to harness the power of individual actions within a
comprehensive regulatory framework. Cooperative feder-
alism, as implemented in the Clean Air Act, can provide a
useful model in crafting these policies.
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1,4-dioxane: The Emerging Crisis

By James P. Rigano, Alyse Delle Fave, and Nicholas Rigano

Introduction

Emerging contaminants, 1,4-dioxane and per- and
polyfluoroalkyl substances (PFASs), in the groundwater
and drinking water supply are the new environmental
crisis. There is substantial groundwater data for 1,4-diox-
ane, but limited information on PFASs. We have reviewed
the 1,4 dioxane levels for water districts on Long Island.
This article will focus on 1,4-dioxane in the Island’s sole-
source aquifer.

There are several factors contributing to why the is-
sues associated with these emerging contaminants are
only recently surfacing. With respect to 1,4-dioxane, one
of the reasons is that it was not typically sold or used
by itself but instead was used in solvents where it was
present in combination with other, more prominent
chemicals. Another reason it has escaped detection for so
many decades is due to inadequate testing and analyti-
cal methods. Advances in technology have enabled us to
modify and enhance existing methods in order to detect
lower concentrations and limits of 1,4-dioxane, as well
as many other emerging contaminants. These advances
have allowed us to have an awareness of just how preva-
lent these chemicals are in our environment and an un-
derstanding of what needs to be done to limit the public
from harmful exposure.

Federal Background on 1,4-dioxane

The United States Environmental Protection Agency
(EPA) issued a November 2017 Fact Sheet that explains
several details about 1,4-dioxane, which are described
briefly below.!

1,4-dioxane is a clear liquid used as a solvent in the
manufacturing of chemicals. It has historically been
used as a stabilizer in chlorinated solvents, particularly
1,1,1-trichloroethane (TCA). It can also be found in paint,
adhesives, pesticides, and some consumer products such
as household cleaners, detergents, shampoos, deodorants,
and cosmetics.

Unregulated historical industrial uses are not the only
source of 1,4-dioxane in the environment. Due to its pres-
ence in consumer products, 1,4-dioxane can leach into
groundwater from septic systems or be released into the
environment in treated wastewater. Once released into
the environment, it can enter ground or surface water
used as drinking water. It is expected to move rapidly
from soil to groundwater and is relatively resistant to bio-
degradation in water and soil. Where delineated, 1,4-di-
oxane is frequently found within previously delineated
chlorinated solvent plumes.

The EPA has not established a federal Maximum Con-
taminant Level (MCL) for 1,4-dioxane in drinking water.
However, based on risk assessments, EPA established

a federal guideline of 0.35 pg/1 (ppb) which indicates a
drinking water concentration representing a one in one
million cancer risk level. This risk level assumes water
consumption of 2 liters per day by a 70 kg (155 1b.) hu-
man.? This guideline was developed after EPA conducted
risk assessments on animals and humans and character-
ized 1,4-dioxane as “likely to be carcinogenic to humans”
by all routes of exposure.* Exposure to 1,4-dioxane was
shown to adversely affect the lungs, liver, kidney, spleen,
colon, nasal cavity and skeletal muscle tissue. °

The risk assessments also determined a linear cor-
relation of 1,4-dioxane drinking water concentrations
and cancer risk levels. Thus, exposure to 1,4-dioxane at
35 ng/1 (ppb) would result in a 1 in 10,000 cancer risk
level and exposure to 3.5 pg/1 (ppb) would resultin 1 in
100,000 cancer risk level.6

On March 2, 2017, Senator Kirsten Gillibrand intro-
duced a bill that would require the EPA to develop MCL
Goals and promulgate regulations for 1,4-dioxane, PFASs
and perchlorate within two years of the bill’s enactment.
The bill has been referred to the Committee on Environ-
ment and Public Works.”

Background on 1,4-dioxane in New York State

The New York State Department of Health (DOH)
establishes MCLs for all regulated contaminants. MCL is
defined in New York State as the maximum permissible
level of a contaminant in water which is delivered to any
user of a public water system.?

In New York State, 1,4-dioxane is currently classified
as an Unspecified Organic Contaminant (UOC). The Max-
imum Contaminant Level for all UOCs is 50 pg/1 (ppb),’
which is substantially above the EPA federal guideline
of 0.35 pg/1 for a risk of 1 in 1 million. The 1 in 1 million
risk level has generally been used by EPA and NYS when
establishing standards for other contaminants.

New provisions in the state’s Public Health Law re-
quire DOH to create a new regulatory program in relation
to emerging contaminants.!’ The new statutory provi-
sions require DOH to establish notification levels for the
contaminants it decides to include on the list. When any
emerging contaminant is confirmed present in drinking
water at or above such a notification level, public water
systems will be required to notify DOH and local prop-
erty owners.!!

The DOH has yet to publish regulations establishing
notification levels.

JAMES RIGANO, ALyse DELLE FAVE, and NicHoLAS RIGANO are attorneys
at Rigano LLC in Melville, NY.
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On February 11, 2017, Governor Andrew Cuomo
urged the EPA to establish a federally enforceable MCL
for 1,4-dioxane. His letter stated that if the EPA failed to
act in a timely manner, New York State would set an MCL
at the state level.!> Governor Cuomo then appointed 12
members to a Drinking Water Quality Council who are
to provide recommendations for establishing state MCLs
for 1,4-dioxane and PFASs. On December 18, 2018, the
DWQC recommended MCLs for 1,4-dioxane and two
PFAS chemicals, Perfluorooctane Sulfonic Acid (PFOS)
and Perfluorooctanoic Acid (PFOA). The recommended
MCL for 1,4 dioxane is 1 part per billion and the recom-
mended standard for PFOS and PFOA is 10 parts per
trillion for each or 20 parts per trillion combined. It is
expected that New York State will adopt these recommen-
dations sometime in 2019..

In early April 2018, the New York State Department
of Environmental Conservation (DEC) began requir-
ing owners of remediation sites to test 1,4-dioxane and
other emerging contaminants, such as PFASs. This will
assist in determining the presence of 1,4-dioxane and
other emerging contaminants at the many Superfund
and Brownfield Sites on Long Island. The DEC issued
guidance for the analysis and reporting of 1,4-dioxane
groundwater samples taken at these sites. Notably, the
DEC set the method detection limit (MDL) for 1,4-diox-
ane at no higher than 0.28 pg/1 (ppb). It is critical that
testing laboratories achieve this detection limit in order
to properly assess the risks posed by the presence of
1,4-dioxane at these sites.

Levels of 1,4-dioxane in Long Island supply wells

According to the Annual Water Quality Reports re-
leased by Long Island’s water suppliers, 1,4- dioxane has
been detected in many of Long Island’s water supply
wells. The following data has been taken from the 2016
and 2017 Annual Water Quality Reports for 63 water dis-
tricts.

Range of
1,4-dioxane levels # of Water Districts 1,4-dioxane
levels
1,4-dioxane levels 17 ND
greater than 1.0 ppb —16.48 ppb
1,4-dioxane detected 57 ND
but less than 1.0 ppb —0.97 ppb
1,4-dioxane levels at
non-detect (ND) 19 ND

1,4-dioxane Approach in Other States

Massachusetts

Massachusetts established a drinking water guide-
line for 1,4-dioxane at 0.3ug/1 (ppb). The Department of
Environmental Protection Office of Research and Stan-
dards (ORS) drinking water guideline for 1,4-dioxane
is 0.3 ng/L. This type of guideline, known as an ORSG,
is set to protect against cancer and non-cancer health
effects after long-term exposures. The ORSG and EPA
values are not identical due to difference in mathemati-
cal rounding. The ORSG for 1,4-dioxane was set using
the most current EPA toxicity information for 1,4-diox-
ane. The ORSG value of 0.3 ng/1, like that developed by
EPA, is set at a level that protects against possible cancer
risks from consuming the drinking water for a lifetime.
These values are set at a concentration in drinking water
that would increase a person’s chance of getting cancer
by one in one million if they drank the water daily for a
lifetime.!3

New Jersey_

New Jersey established an interim specific ground-
water criterion for 1,4-dioxane at 0.4 pg/1 (ppb). This
criterion is based on the EPA’s risk assessments and
cancer slope factor. It is 0.35 pg/1 rounded to the nearest
whole figure.!4

California

California’s established drinking water notification
level for 1,4-dioxane is 1.0 pg/1 (ppb). The drinking wa-
ter notification level triggers additional monitoring and
response actions. If drinking water concentrations are
higher than the response level (35 ng/1), the drinking
water source must be removed from service. 1°

Colorado

In 2004, the State of Colorado’s Water Quality Con-
trol Commission adopted a hybrid standard of 6.1 ug/1
to apply for a period of five years, with a standard of 3.2
ng/1becoming effective at the end of the five-year pe-
riod. In 2013, Colorado became the first state to establish
an enforceable cleanup standard of 0.35 pg/1 for 1,4-di-
oxane in groundwater and surface water. 0

1,4-dioxane Detections and Mitigation Around
the United States

1,4-dioxane is not only an issue in New York State.
Many places around the United States have also detect-
ed 1,4-dioxane in their drinking water supplies.

The Minnesota Department of Health set a guid-
ance level for 1,4-dioxane in drinking water at 1.0 pg/1
(ppb).”” In St. Anthony, Minnesota, where there are only
three supply wells, the city immediately shut down one
of those wells when 1,4-dioxane was detected over 1.0
ug/1 (ppb). The City traced the contamination back to
the old Twin Cities Army Ammunition Plant site. In a
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matter of months, the Army funded the state’s first ad-
vanced oxidation process plant.!

In 2015, in New Brighton, Minnesota all wells that
tested positive for 1,4-dioxane were turned off. 1,4-di-
oxane was detected in some wells between 2.9 and 5.5
ug/1 (ppb). The city took short-term actions to address
the contamination by pumping from a deeper aquifer
and eventually changed its primary water source via an
interconnection pipeline. City officials say a treatment
plant is necessary in order to reach Minnesota’s standard
in the long run. The treatment plant is expected to be
completed in the fall of 2018.1°

“1,4-dioxane is not only an issue
in New York State. Many places
around the United States have
also detected 1,4-dioxane in their
drinking water supplies.”

In 2017, two wells were shut down in Columbus
City, Indiana after testing revealed positive readings
for 1,4-dioxane. The test detected 1,4-dioxane levels be-
tween 2.9 and 3.1 pg/1 (ppb). Officials are still looking
to uncover the source of the contamination. Although,
there is currently no state drinking water standard for
1,4-dioxane in Indiana, the wells will remain out of ser-
vice as officials continue to evaluate the situation.?

Remediation of 1,4-dioxane on Long Island

The DOH issued its first approval to the Suffolk
County Water Authority (SCWA) to use new treatment
technology to remove 1,4-dioxane from drinking water.
According to the SCWA, 1,4-dioxane was detected in ap-
proximately 40% of all SCWA wells, with five (5) SCWA
wells detecting 1,4-dioxane above 3.5 ng/1 (ppb).?! The
pilot treatment system was installed at the SCWA’s
Commercial Boulevard pump station in Central Islip in
2018 where 1,4-dioxane was detected between 10 and 16

ng/1 (ppb).

The treatment system involves the Advanced Oxi-
dation Process (AOP). This process passes the water
through a reactor, where hydrogen peroxide reacts with
ultraviolet light to form a high energy oxidant, or hy-
droxyl radical. The hydroxyl radicals are responsible for
the destruction of 1,4-dioxane. The system is the first of
its kind in New York State and is expected to remove
more than 97% of detected 1,4-dioxane from the drink-
ing water. 2

The capital cost for the construction of the Commer-
cial Boulevard well treatment was just under $1 million.
After its completion, the SCWA was able to estimate the
costs to treat 1,4-dioxane on a system-wide basis given a

specific target level. Based on the Drinking Water Quali-
ty Council’s recommendation, achieving a target level of
1.0 ng/1 (ppb) of 1,4-dioxane in all SWCA wells would
cost $40,295,489.58 in capital costs. This pilot program
set the stage for 1,4-dioxane remediation in New York

in terms of understanding the engineering, technology,
timeframes and funding required for the successful
treatment of 1,4-dioxane in New York’s drinking water.

Conclusion

Seventeen of 63 Long Island water districts we sur-
veyed detected 1,4-dioxane in drinking water supply
wells above the recommended MCL of 1.0 ug/1 (ppb).
With capital costs of approximately $1 to $4 million per
well, treating the wells with 1,4-dioxane levels about 1.0
pg/1 (ppb) will be a substantial cost for Long Island wa-
ter districts.

Public drinking water suppliers, municipalities,
landowners, and other aggrieved parties must assess
their ability to recover costs of treatment and remedia-
tion from culpable third parties. Often overlooked by
plaintiffs” lawyers is a cost recovery action brought un-
der CERCLA (42 U.S.C. § 9607), which mandates strict
liability to responsible parties with a generous statute
of limitations. Water districts and other aggrieved par-
ties may also consider suing responsible parties under
RCRA'’s citizen suit provision (42 U.S.C. § 6972), which
may provide injunctive relief against responsible par-
ties requiring those responsible to pay for ongoing and
future remedial costs with no statute of limitations con-
cern.
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Compelling the EPA to Regulate GHG Emissions Under
the Act to Prevent Pollution From Ships

By Sarah K. Kam

l. Introduction

Shipping remains the only sector in the world not
currently subject to any legally binding greenhouse gas
emission (GHG) reduction measures. Ships currently
emit around 1,000 million tonnes of carbon dioxide (CO5)
annually and represent over 3 percent of global GHG
emissions.! Depending on future economic and energy
developments, shipping emissions may increase between
50 percent and 250 percent by 2050.2 If left unregulated,
ships may represent over 20 percent of GHG emissions by
2050.3

On a positive note, the technical capacity to reduce
emissions from ships exists. This could involve simple op-
erational measures, such as reducing speed or switching
to cleaner fuels, to adopting hull and propeller design fea-
tures to increase fuel ecology.* But not enough shipping
companies have voluntarily undertaken such measures.

Although GHG emissions from ships is considered a
global problem due to its transitory nature, various legal
tools have been suggested to compel the U.S. Environ-
mental Protection Agency (EPA) to regulate GHG emis-
sions from ships. The EPA has received at least three peti-
tions asking the EPA to control GHGs from ocean-going
ships and/or their fuel under the Clean Air Act (CAA), 42
U.S.C. §7401, et seq. Despite petitions and a subsequent
lawsuit alleging an “unreasonable delay,” the EPA de-
clined to regulate GHGs from ships while it supposedly
waits for an international solution.

Left in a quagmire, commentators have raised the
possibility of bringing a citizen suit to compel the Admin-
istrator of EPA (the “Administrator”) to regulate GHGs
from ships under the Act to Prevent Pollution from Ships
(APPS), 33 U.S.C. § 1901, et seq. This legal tool has yet to
be explored.

After examining the APPS and the International Con-
vention for the Prevention of Pollution from Ships, now
known as MARPOL and which the APPS implements,
this article concludes that until there is an international
agreement to reduce GHG emissions from ships, as well
as amendments to MARPOL and the APPS, a citizen suit
under the APPS will not be effective.

Il. The Problem of GHG Emissions from Ships

“Reducing GHG emissions is the key to avoiding
the most catastrophic impacts of climate change.”> Major
GHGs include carbon dioxide (CO,), methane (CHy), ni-
trous oxide (N,0), hydrofluorocarbons (HFCs), perfluo-
rocarbons (PFCs), and sulphur hexafluoride (SFs).® The
Paris Agreement introduced limits on GHG emissions

in order to keep global temperature rise this century
below 2 degrees Celsius above pre-industrial levels and
to pursue efforts to limit the temperature increase even
further to 1.5 degrees Celsius.” However, the Paris Agree-
ment excluded international aviation and shipping from
its purview.® Since then, government, industry, and civil
society representatives reached an agreement to mitigate
international aviation CO, emissions.? To date, there has
been no agreement to reduce GHG emissions from ships.

At the same time, GHG emissions from ships are in-
creasing.!? According to the International Maritime Orga-
nization (IMO), “international shipping emitted 843 mil-
lion metric tons of carbon dioxide, 2.7 percent of global
CO; emissions, in 2007. Including domestic shipping and
fishing vessels larger than 100 gross tonnes, the amount
would increase to 1.019 billion metric tons, 3.3 percent of
global emissions.” 1!

Ships also emit significant amounts of black carbon
and nitrogen oxide, which contribute to climate change,
due to the use of low-quality bunker fuel and the absence
of pollutions controls. Moreover, ships use refrigerants
onboard (hydrofluorocarbons and perfluorocarbons—
HFCs and PFCs), which are also potent GHGs when
released to the atmosphere. The total impact of ships on
climate may well exceed the above estimate of 3.3 percent
of global CO, emissions.!?

Nonetheless, the technical capacity to reduce emis-
sions from ships exists.!3 A wide variety of measures
might be undertaken to reduce emissions from ships.
These include simple operational measures, including
reducing speed or using cleaner fuels, to various hull
and propeller design features that would improve fuel
economy. 1 Reducing speed can also significantly reduce
fuel consumption which, in turn, would reduce CO,
emissions.!®

A P. Moller-Maersk voluntarily undertook some
of these measures with respect to its fleet of container-
ships.!® Maersk reported that reducing speed 5-10 percent
reduced fuel consumption and CO; emissions by more
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than 15 percent, although doing so increased the number
of days at sea.l” Between 2007-2015, Maersk decreased its
CO; emissions per container shipped by 42 percent.!8 The
company also reduced emissions through “operational
optimization,” newer (more efficient) vessels, and reduc-
tions of energy use in ports.!

But to date, voluntary undertakings by shipping
companies have not adequately reduced GHG emissions
from ships. Therefore, regulatory measures must also be
considered.

lll. EPA Has Not Regulated GHG Emissions from
Ships Under the Clean Air Act

In the United States, the CAA enables EPA to regu-
late GHG emissions from ships.?? Section 213(a)(4) of the
CAA provides general authority to the Administrator to
promulgate standards for emissions other than carbon
monoxide, oxides of nitrogen, and volatile organic com-
pounds from “nonroad engines and vehicles.”?! Fuels are
addressed separately under § 211 of the CAA.%2

Under § 213(a)(4) of the CAA, if the Administrator
determines that emissions of GHGs from ships signifi-
cantly contribute to air pollution which may reasonably
be anticipated to “endanger public health or welfare” (i.e.,
if the Administrator makes an endangerment finding), the
Administrator may promulgate such regulations as the
Administrator deems “appropriate.”? There is no level
of stringency (such as best available control technology)
specified for prospective regulations. ?* The Administrator
may establish classes or categories of ships for the pur-
poses of regulation.

The CAA does not set a deadline for the promulga-
tion of standards. In setting standards, the Administrator
may consider costs, noise, safety, and energy factors asso-
ciated with the application of technology. 2 Even without
a deadline, the CAA enables petitioners seeking GHG
regulation of these mobile sources to file a suit against
EPA for unreasonable delay in responding to rulemaking
petitions.?”’

In 2007, the Supreme Court defined the contours of
EPA’s authority to regulate GHGs under the CAA in Mas-
sachusetts v. EPA.?% In its 5-4 decision, the Supreme Court
held that EPA can regulate GHGs as “air pollutants” un-
der the CAA.? Following the Massachusetts v. EPA deci-
sion, EPA received petitions requesting EPA to regulate
GHGs from mobile source categories.> These petitions
included at least three petitions asking EPA to control
GHGs concerning ocean-going ships (i.e., marine engines
and vessels) and (in two of the petitions) their fuel !

In 2010, petitioners filed an “unreasonable delay” suit
against EPA for failing to respond to three separate peti-
tions submitted in 2007 for GHG emissions rulemaking
to cover marine vessels, nonroad vehicles, and aircraft
engines.?? In 2011, a federal district court ruled that § 213
of the CAA provides EPA with discretion as to whether

to issue endangerment findings for GHG emissions from
marine vessels and nonroad vehicles.3? The court ex-
plained that section 213(a)(4) of the CAA is “simply silent
as to when—or whether— EPA must make endangerment
findings; it merely says what EPA ‘may” do ‘if” an affirma-
tive finding is made.”?*

In 2012, EPA reportedly exercised its discretion to
deny the petitions to regulate GHGs and black carbon
emissions from non-road engines and vehicles, including
marine vessels and engines in the near or medium term.?
EPA stated that should it decide in the future to initiate
such action, it would expect to establish the scope, sched-
ule, and other plans for the proceeding at that time.3¢ EPA
concluded that regulating GHG and black carbon emis-
sions would require extensive agency resources and that
so directing these resources would detract from address-
ing more pressing environmental issues in the mobile
source area. ¥ Furthermore, based on past practices, if
EPA made an endangerment and significant contribution
finding for nonroad GHG sources, the development of
a regulatory program to set appropriate emissions stan-
dards for them would immediately follow. 3

EPA found it in the best interests of the United States
and the international shipping sector to first pursue a
strategy of pursuing international approaches to achieve
climate change goals. The EPA said doing so would not
only provide concrete results in the goal of reducing
GHGs from ships, but would also simplify EPA’s task
of adopting any standards under the CAA in the future,
should this prove appropriate.3’ EPA left open the door of
regulating GHGs from ships in the future.*’ In the mean-
time, it is important to consider whether there are other
tools that could compel EPA to regulate GHG emissions
from ships.#!

IV. Could a Citizen Suit Under the APPS
Compel the Administrator to Regulate GHG
Emissions from Ships?

A potential tool to compel EPA to regulate GHG emis-
sions from ships could be a citizen suit under the APPS.
According to Richard Hildreth and Alison Torbitt, current
literature and case law does not address the viability of
a citizen suit under the APPS.#? This section explores the
potential for such an action under the APPS.

The APPS implements the International Convention
for the Prevention of Pollution from Ships, which is now
known as MARPOL. APPS applies to all U.S.-flagged
ships anywhere in the world and to all foreign flagged
vessels operating in navigable waters of the United States
or while at port under U.S. jurisdiction.** The APPS pro-
hibits violations of MARPOL, APPS, and the regulations
promulgated thereunder.** The regulatory mechanism
established in APPS to implement MARPOL supplements
other federal environmental laws. 45
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“Almost all environmental statutes contain citizen
suit provisions that allow any person to act as a private
attorney general to enforce government regulations.”46
“These statutory provisions authorize private citizens to
sue persons alleged to be in violation of their statutory
or regulatory obligations or to sue government agen-
cies alleged to have failed to perform nondiscretionary
duties.”#” The benefits of citizen suits include “the cre-
ation of new regulatory programs, the shift in emphasis
of existing regulatory programs, the expansion of existing
regulatory programs, or the accelerated implementation
of existing regulatory programs.” 48

Like most other environmental statutes, the APPS
contains a citizen suit provision. The APPS contains a sep-
arate section titled “Legal Actions,” which provides for
citizen suits subject to certain limitations.*” As pertinent
here, 33 U.S.C. § 1910(a) provides for a person with an
adversely affected interest to bring an action against the
Administrator “where there is alleged a failure of the Ad-
ministrator to perform any act or duty under this chapter
which is not discretionary[.]”> To trigger the citizen suit
provision, a plaintiff must allege a nondiscretionary act or
duty of the Administrator under the APPS. > “A district
court’s jurisdiction over a citizen suit ‘depends on the ex-
istence of a duty alleged to be nondiscretionary with the
Administrator; if no nondiscretionary duty exists, then
neither can a citizens’ suit.””2

No court has interpreted the required acts or duties
of the Administrator under the APPS. Whether a nondis-
cretionary act or duty exists is a matter of statutory con-
struction.”® “Obviously, the scope of the agency-forcing
provisions turns on the distinction between a discretion-
ary and a nondiscretionary duty. > But distinguishing
between discretionary and nondiscretionary duties has
been challenging.® “One court has characterized nondis-
cretionary duties as involving ‘purely ministerial acts,’
while labeling as discretionary determinations that are
‘judgmental.””> When interpreting a statute, “a court
should first look to the plain meaning of the statutory
language.”%” “In determining the meaning of the statutory
language, the court also must look to the language and
design of the statute as a whole.”

The regulatory duties of the Administrator are set
forth in 33 U.S.C. § 1903(c)(2):

(2) In addition to the authority the Sec-
retary has to prescribe regulations under
this Act, the Administrator shall also pre-
scribe any necessary or desired regula-
tions to carry out the provisions of regu-
lations 12, 13, 14, 15, 16, 17, 18, and 19 of
Annex VI to the Convention.”

“Convention,” as defined in 33 U.S.C. § 1901(a)(5),
means “the International Convention for the Prevention
of Pollution from Ships, 1973, including Protocols I and II
and Annexes I, II, V, and VI thereto, including any modi-

fication or amendments to the Convention, Protocols, or
Annexes which have entered into force for the United
States.”

Under the plain language of 33 U.S.C. § 1903(c)(2),
the Administrator “shall . . . prescribe any necessary or
desired regulations to carry out the provisions of regula-
tions 12, 13, 14, 15, 16, 17, 18, and 19 of Annex VI to the
Convention.”® The use of the word “shall” in statutory
language has been interpreted to mean that the relevant
person or entity is under a mandatory duty.®! There-
fore, the use of “shall” in 33 U.S.C. § 1903(c)(2) could be
interpreted as imposing a mandatory, nondiscretionary
duty on the Administrator “to prescribe any necessary or
desired regulations to carry out the provisions of regula-
tions 12, 13, 14, 15, 16, 17, 18, and 19 of Annex VI to the
Convention.”®2

Regulations 12 through 18 of Annex VI to the Con-
vention fall under Chapter 3 titled, “Requirements for
Control of Emissions from Ships.” These regulations
pertain to the following subjects: Regulation 12 Ozone
Depleting Substances, Regulation 13 Nitrogen Oxides (NOx),
Regulation 14 Sulphur Oxides (SO,) and Particulate Matter,
Regulation 15 Volatile Organic Compounds (VOCs), Regu-
lation 16 Shipboard Incineration, Regulation 17 Reception
Facilities, and Regulation 18 Fuel Oil Availability and Quali-
ty.%% Regulation 19 Application falls under Chapter 4 titled,
“Regulations on Energy Efficiency for Ships.”%*

Pursuant to its authority under 33 U.S.C. § 1903(c),
the Administrator implemented certain regulations with
respect to Regulations 13, 14, and 18 of Annex VI to the
Convention. Specifically, 40 C.F.R. § 1043.1 provides:

The Act to Prevent Pollution from Ships
(APPS) requires engine manufacturers,
owners and operators of vessels, and
other persons to comply with Annex

VI of the MARPOL Protocol. This part
implements portions of APPS as it relates

to Regulations 13, 14 and 18 of Annex V1.
These regulations clarify the application
of some Annex VI provisions; provide
procedures and criteria for the issuance
of EIAPP certificates; and specify require-
ments applicable to ships that are not
registered by Parties to Annex VI. This
part includes provisions to apply the
equivalency provisions of Regulation 4
of Annex VI with respect to Regulations
14 and 18 of Annex VI. Additional regu-
lations may also apply with respect to
the Annex VI, such as those issued sepa-
rately by the U.S. Coast Guard. Note that
references in this part to a specific subsec-
tion of an Annex VI regulation (such as
Regulation 13.5.1) reflect the regulation
numbering of the 2008 Annex VI (incor-
porated by reference in § 1043.100).%
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However, the Administrator has not yet implemented
regulations with respect to Regulations 12, 15, 16, 17, and
19 of Annex VI to the Convention.®® Separate regulations
would be needed to implement these regulations of An-
nex VI. Because the APPS states that the Administrator
“shall . . . prescribe any necessary or desired regulations”
to carry out the regulations of Annex VI to the Conven-
tion, the promulgation of these additional regulations
could be considered nondiscretionary duties of the Ad-
ministrator.%’

A citizen suit may be brought in the District Court

for the District of Columbia to compel the Administrator
to promulgate regulations to fulfill the nondiscretionary
duties under 33 U.S.C. § 1903(c)(2) if other statutory re-
quirements are satisfied. Among other things, the plaintiff
must give notice, in writing and under oath, to the Ad-
ministrator of the plaintiff’s claim more than 60 days be-
fore commencing an action under 33 U.S.C. § 1910(a).®

In addition, any person may only bring a citizen suit
in federal court if they have “standing to sue.” To es-
tablish standing, the courts have required proof of three
elements.®

First, the plaintiff must have suffered an “injury in
fact”—an invasion of a legally protected interest which is
(a) concrete and particularized and (b) “actual or immi-
nent, not ‘conjectural’ or ‘hypothetical.”””? Second, there
must be a causal connection between the injury and the
conduct complained of—the injury has to be “fairly . . .
trace[able] to the challenged action of the defendant, and
not . . . th[e] result [of] the independent action of some
third party not before the court.””! Third, it must be “like-
ly,” as opposed to merely “speculative,” that the injury
will be “redressed by a favorable decision.””?> Courts have
found standing where a plaintiff or a member of a plain-
tiff organization lives or recreates in the area affected by a
pollution source.”

Assuming the satisfaction of various requirements, a
citizen suit could be maintained to compel the Adminis-
trator to promulgate regulations to fulfill the nondiscre-
tionary duties under 33 U.S.C. § 1903(c)(2) regarding Reg-
ulations 12, 15, 16, 17, and 19 of Annex VI. However, the
below section discusses the limitations of such an action.

V. Key Challenge: Annex VI to the MARPOL
Convention Focuses on Acid Rain and Ozone
Depletion as Opposed to GHGs

By way of background, in 1948, the United Nations
created the IMO to promote international shipping and
ensure maritime safety. ”* The IMO, comprised of 170
member states, including the United States, adopted 53
conventions and numerous guidelines and codes.” In the
1960s, the IMO started to focus on marine pollution from
vessels.”® In 1973, the IMO established the Marine Envi-
ronment Protection Committee (MEPC).”” The MEPC,
consisting of member states within the IMO, works on

maritime safety and security and the prevention of ma-
rine pollution.”® The MEPC develops regulations to pre-

vent ships from polluting the ocean and the atmosphere.”

In 1973, the IMO adopted the International Conven-
tion for the Prevention of Pollution from Ships, now
known as MARPOL.# In 1978, MARPOL came into effect
after the adoption of the Protocol of 1978 Relating to the
International Convention for the Prevention of Pollution
from Ships. 3! MARPOL ““attempts to strike a balance
between the need to protect and preserve the marine
environment and the desire not to impose laws which
make shipping prohibitively expensive.” The agreement
attempted to take into account the conflicting interests of
environmentalists and oil importers, coastal states and
flag states.”8?

MARPOL originally had five regulatory annexes:
Annex I (Regulations for the Prevention of Pollution by
Oil); Annex II (Regulations for the Control of Pollution
by Noxious Liquid Substances in Bulk); Annex III (Regu-
lations for the Prevention of Pollution by Harmful Sub-
stances Carried By Sea in Packaged Forms, or in Freight
Containers, Portable Tanks or Road and Rail Tank Wag-
ons); Annex IV (Regulations for the Prevention of Pollu-
tion by Sewage from Ships); and Annex V (Regulations
for the Prevention of Pollution by Garbage from Ships). 8

In the late 1980s, interest in reducing air pollution
from ships led to initial discussions of an “Air Pollution
Annex” to MARPOL.3 The issue of air pollution from
ships created controversy when first raised at the IMO.
Some thought air pollution expanded the IMO’s remit of
environmental protection from strictly preventing marine
pollution from ships (as in MARPOL) to pollution from
ships in general ®°

In July 1991, the MEPC discussed a framework for an
“Air Pollution Annex.”% In September 1991, the IMO first
discussed GHG emissions from ships. 8 In 1992, however,
the MEPC decided not to include GHGs in the new Air
Pollution Annex, partly due to anti-regulatory interests
within the shipping industry.® This missed opportunity
to incorporate GHG reductions into the ongoing process
of establishing MARPOL Annex VI placed air pollution
(acid rain and ozone depletion) regulations on a separate
track from carbon dioxide emissions (climate change).®’

In 1997, the parties to MARPOL adopted Annex VI
(Regulations for the Prevention of Air Pollution from
Ships).”® In May 2005, Annex VI took effect.”! In 2009,
Annex VI entered into force for the United States.”? “An-
nex VI focused on the problems of acid rain and ozone
depletion, establishing regulatory requirements to limit
emissions of the main contributors to acid rain, sulphur
dioxide (50O,) and nitrogen oxide (NOy), and prohibiting
emissions of ozone-depleting substances.”*> Annex VI
does not address other common pollutants and GHGs,
including particulate matter (PM), black carbon (BC), car-

44 NYSBA The New York Environmental Lawyer | Fall/Winter 2018 | Vol. 38 | No. 2



bon monoxide (CO), carbon dioxide (CO,), nitrous oxide
(N0), or methane (CHy).%*

The international standards for NO, emissions and
fuel sulphur content codify existing industry practic-
es.” In a 2007 report, the International Council on Clean
Transportation noted that “MARPOL’s Annex VI original
standards for NOx emissions and fuel sulphur content
required only modest improvements in unregulated
engines and have now been achieved by the average
engine.”” In fact, the costs and benefits associated with
current IMO regulations have been characterized as “neg-
ligible” by the U.S. EPA compared to a business-as-usual
baseline.””

In 2009, the MEPC approved a set of voluntary ef-
ficiency measures.” These included guidelines for an
Energy Efficient Design Index for New Ships (EEDI), a
Ship Energy Efficiency Management Plan (SEEMP), and
an Energy Efficiency Operational Indicator (EEOI).” In
2011, the IMO adopted an amendment to Annex VI that
included EEDI and SEEMP as legally binding regulations
addressing designed efficiency and operational efficiency,
respectively, based on the voluntary guidelines approved
in 2009.100

The EEDI applies only to new ships, limiting its cov-
erage, at least initially.!”" A study commissioned by the
IMO estimates that the amendments, if fully implement-
ed, would reduce emissions from business-as-usual levels
by only about 13 percent in 2020 and 39 percent in 2050.102
But these reductions do not reverse the overall trend of
increasing emissions from international shipping.!® As a
result, there is broad agreement that the IMO’s actions to
date are not enough.!%

Because the anti-regulatory interests of the IMO suc-
ceeded in excluding GHG emissions from Annex VI to
MARPOL, and the APPS merely implements MARPOL,
a citizen suit under the APPS would unfortunately not
be effective in compelling the Administrator to regulate
GHG emissions. A citizen suit could, however, be effec-
tive in compelling the Administrator to promulgate regu-
lations regarding ozone depleting substances, volatile
organic compounds, shipboard incineration, and recep-
tion facilities.

VI. Recent Developments at the IMO and Final
Thoughts

The shipping industry has generally opposed interna-
tional regulation of ships” GHG emissions.!? Following
the Paris Agreement reached in December 2015, the Inter-
national Chamber of Shipping urged the IMO to adopt a
sector-wide pledge to reduce international shipping emis-
sions. 1% A group of South Pacific and European member
states also began pressuring the IMO to reduce and ulti-
mately eliminate GHG emissions from shipping. 1%

When the MEPC met in April and October 2016, they
took no action on GHGs other than to require large ships

to report their annual CO, emissions and fuel consump-
tion.!% However, the IMO did agree to develop an initial
comprehensive strategy to reduce GHG emissions in the
spring of 2018, including “a broad goal of decarboniza-
tion; emission reduction targets (including, potentially,

a cap on international shipping emissions); a list of can-
didate short-, mid-, and long-term measures to reduce
emissions; and additional measures to reduce the burden
on developing countries.”1% In 2017, the MEPC report-
edly continued to build on the IMO’s efforts to address
GHG emissions from international shipping, still with the
intent to adopt an initial IMO strategy on the reduction of
GHG emissions from ships in 2018.110

On April 13, 2018, after two weeks of negotiations,
the IMO adopted a compromise text for the IMO’s initial
strategy for reduction of GHG emissions from ships.!!!
Specifically, the IMO adopted an initial strategy to reduce
the shipping industry’s GHG emissions by at least 50 per-
cent by 2050, as compared to 2008 levels.!? The Marshall
Islands and the European Union advocated for carbon
emissions reductions of between 70-100 percent by 2050,
as compared to 2008 levels.!'® This 70-100 percent goal
is said to be necessary in order for shipping to achieve
the goals of the Paris Agreement.!'* But opposition to
such goals was voiced by the United States, Panama, and
Saudi Arabia, amongst others.!® Jeffrey Lantz, the Coast
Guard official who led the talks for the United States
stated in opposition to the resolution, “We do not support
the establishment of an absolute reduction target at this
time.” 116

The IMO’s initial strategy announces a general ambi-
tion for the sector, with no formal obligation for parties
to meet the emissions goal.!'” According to the IMO, the
final strategy will be released in 2023.18 The IMO’s initial
strategy includes a list of measures that could be imple-
mented to meet its emission targets.!!® These measures
are categorized as short-, mid-, or longterm, and would
not be finalized and implemented until from 2018 to 2023,
2023 to 2030, and 2030 or after, respectively.!?” These mea-
sures need to be made mandatory under an IMO conven-
tion before they become legally binding.!?!

The strategy also identified measures that could in-
directly support reducing GHG emissions, including the
following:

1. Supporting the development and update of na-
tional action plans;

2. Encouraging ports to facilitate GHG reductions
from shipping;

3. Initiating and coordinating R&D activities by
establishing an International Maritime Research
Board (IMRB);

4. Pursuing zero-carbon or fossil-free fuels for the
shipping sector and developing robust lifecycle
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GHG/ carbon intensity guidelines for alternative
fuels;

5. Undertaking additional GHG emission studies to
inform policy decisions and to estimate Marginal
Abatement Cost Curves for each measure (if ap-
propriate); and

6. Encouraging technical cooperation and capacity-
building activities, as appropriate. 122

Although a step in the right direction, the IMO’s ini-
tial strategy does not provide a comprehensive solution
to the increasing problem of GHG emissions from ships.
The IMO must ultimately take action and incorporate
these approaches into Annex VI to allow party states to
enforce them within their waters.'?® Unless MARPOL
and the APPS are officially amended, this recent positive
development at the IMO will unfortunately not increase
the viability of a citizen suit under the APPS to compel
the Administrator to regulate GHG emissions from ships.
In the meantime, to combat this pressing problem, other
legal tools will need to be further explored.
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Regulations. The Secretary or the Administrator, consistent with
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See Alaska v. Kerry, 972 E. Supp. 2d 1111, 1148 (D. Alaska 2013).
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Enforcement of EPA’s Disparate-Impact Regulations Through Clean
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Angelex Ltd., 123 F. Supp. 3d at 71 (quoting 33 U.S.C. § 1910(b)(1)).

See Massachusetts, 549 U.S. at 517; Friends of the Earth, Inc. v. Laidlaw
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https://cleantechnica.com/2018/04/16/global-shipping-body-adopts-50-ghg-emissions-reduction-target/
https://www.reuters.com/article/us-imo-emissions/u-n-shipping-agency-reaches-deal-to-cut-co2-emissions-idUSKBN1HK20F
https://www.reuters.com/article/us-imo-emissions/u-n-shipping-agency-reaches-deal-to-cut-co2-emissions-idUSKBN1HK20F
https://www.reuters.com/article/us-imo-emissions/u-n-shipping-agency-reaches-deal-to-cut-co2-emissions-idUSKBN1HK20F
https://www.greenbiz.com/article/shipping-industry-has-quietly-gone-without-climate-plan-until-now
https://www.greenbiz.com/article/shipping-industry-has-quietly-gone-without-climate-plan-until-now

SECTION NEWS

Long-Time Member: Howard Tollin

It is truly the Sec-
tion’s pleasure to high-
light a long-time member
who needs no introduc-
tion. Some people know
the EELS current Vice-
Chair Howard Tollin
from his days as a fierce
insurance law litigator
with Rivkin Radler LLP.
Others may have been
recruited to join the Sec-
tion due to his activities
acting as co-chair for the
Membership Committee
alongside Janice Dean.
Some may have met him at one of the Section’s many
fall or Annual Meetings, where he has worked to bring
valuable and practical CLE topics to our members. And
anybody who doesn’t fall into one of the above categories
has certainly enjoyed one of his many written contribu-
tions to TNYEL. Howard remains generous with his time,
always offering to help improve the Section and continu-
ally submitting substantive and interesting legal articles.

Prior to joining the NYSBA Environmental & Energy
Law Section, Howard sat on the ABA Insurance Coverage
Committee and was Chair of the Agent-Broker Subcom-
mittee. During that time, he was traveling the country
as a litigator representing large-scale business interests.
Howard quickly saw a gap in the environmental insur-
ance coverage marketplace and decided that the best way
to improve the industry was to reach as many regional

Follow EELS on Twitter

Stay up-to-date on the latest news from
the Environmental & Energy Law Section

www.twitter.com/NYSBAEELS

attorneys as possible. Howard began refocusing his career
which led him to become a true pioneer in revamping

the role that an insurance policy can have on large-scale
transactions.

Howard'’s solution-oriented approach has, without
exaggeration, modernized how businesses insure transac-
tions for environmental risk. Howard spent years crafting
new environmental insurance policies to cover pollution
and environmental liability while negotiating buyouts of
old general liability policies with a holistic understand-
ing of environmental risk. His approach has received the
highest form of praise—mimicry—with insurers nation-
wide following his lead.

Howard’s drive is simple: improve. He improved
how businesses approach environmental risk and he im-
proved the Environmental & Energy Law Section. Since
2001, he has accepted leadership roles including Mem-
bership Co-chair, House of Delegates, and is currently
Section Vice-Chair. During one fall meeting he helped
plan on Long Island, he secured Congressman Tom
Suozzi, then County Executive, as the keynote speaker. At
that meeting, he created a dual track designed to appeal
to younger attorneys (who need transitional credits) by
offering broader programs on the one hand, and simul-
taneously offering more detailed and practical programs
to experienced attorneys with transactional needs on
the other. This type of thinking is a window into how he
synthesizes a problem—and in this case created a solu-
tion. By recruiting young attorneys, Howard boosted new
membership while retaining the rank-and-file members
with useful and focused legal education. Recognizing that
bright lines rarely separate professional practice areas, he
led the rebranding effort to include “Energy” in the Sec-
tion’s title.

Finally, Howard is the President of Sterling Environ-
mental Services, which provides risk management and
insurance solutions with an emphasis toward environ-
mental protection. He’s consistently named as an “envi-
ronmental power broker” by Risk & Insurance magazine.
Prior to joining Sterling, he was a managing director at
Breitstone & Co., Ltd., and later at Aon Risk Solutions.
He is New York through and through, having graduated
from the State University of New York at Binghamton and
attended law school at Hofstra University. Howard has
consistently represented the best interests of NYSBA and
our Section throughout his career and will likely continue
to do so. We have had the good fortune to work with
Howard for decades and hope our good fortune contin-
ues for years to come.

Justin Birzon

NYSBA The New York Environmental Lawyer | Fall/Winter 2018 | Vol. 38 | No. 2 49



SECTION NEWS

Section

Members
Enjoy the
Outdoors

Biking with Bowitch

Gary Bowitch led a bicycle ride of 30-35 miles starting at the Emerson
Resort and circling around the Ashokan Reservoir, traveling through
the beautiful Catskill countryside.

el
Carl Howard led a moderately
strenuous hike up Mount Tremper

(and up its Fire Tow
: er).
The hike ascended about 2,0)00 feet




SECTION NEWS

Environmental
and Energy
Law Section
Fall Meeting




SECTION NEWS

New Member Profile: Sarah Lobe

For the Fall/Winter
2018 issue, our New
Member spotlight fea-
tures Sarah M. Lobe.
Sarah is currently an Ad-
junct Professor at Naza-
reth College in Pittsford,
NY teaching environ-
mental law. Sarah’s legal
and academic career
have encompassed a va-
riety of perspectives re-
garding the environment
ranging from litigator,
to advocate, to profes-
sor. Through her diverse
work in the public and
private sectors, Sarah has a comprehensive view of envi-
ronmental law that she uses to zealously advocate for the
environment.

Sarah’s education is as impressive as her professional
career. She received her Bachelor’s in Political Science
with a minor in French from Boston University (BU),
magna cum laude. In addition, she completed her Master’s
degree in Political Science from BU with a concentration
in Public Policy. During her time at BU, Sarah studied
abroad in France, Australia, China, Argentina, and In-
dia— allowing her to have a worldwide view of policy
issues with a focus on water rights. Sarah attended law
school at American University Washington College of
Law in Washington D.C. While in law school, she ana-

lyzed legal issues in water pipeline implementation for
the Navajo Nation, dedicated hundreds of hours for pro
bono legal service, and received various distinctions for
her academics. In addition, while working for the U.S.
federal government and the United Nations Special Rap-
porteur on the Right to Food, Sarah held businesses and
governments accountable for environmental harms.

After law school, Sarah worked as a visiting law pro-
fessor at Yeditepe University Faculty of Law in Istanbul,
Turkey and she continues to teach legal writing for LL.M.
civil society scholarship recipients. For the past year,
Sarah has practiced with the Zoghlin Group working on
environmental litigation and renewable energy matters.

Sarah’s ambition makes her a leader in aspects of
environmental law outside of her day-to-day profession.
Sarah began her time with the NYSBA Environmental and
Energy Law Section in 2017 as a member of the Future of
Federal Environmental Policy Task Force. Within a year
she became the Co-chair of our Diversity Committee. She
is a member of the Monroe County Bar Association Young
Lawyers Section and Environmental Law Committee and
the Women’s Bar Association of the State of New York, as
well. She is also a Co-Chair of the Programs Committee
for the Greater Rochester Association for Women Attor-
neys. Her dedication and leadership skills brought her to
the attention of The New York Environmental Lawyer and
we look forward to the vast experience and perspective
Sarah will bring to the EELS.

Alicia Artessa

Section Members
Receive ABA SEER
2018 Awards

Paul Gallay of Riverkeeper, left, Walter
Mugdan, center, and Nick Robinson,
right, at the American Bar Association’s
Section of Environment, Energy, and
Resources Section awards night.
Riverkeeper won the 2018 Stewardship
Award; Mugdan won the 2018
Government Attorney Award; and
Robinson won the 2018 Distinguished
Achievement Award. The ABA SEER
awards night was held on October 19.
(Contributed photo)
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GLoBAL CLIMATE CHANGE BLOG

Environmental Refugees (ERs); Europe and ERs;

800 Million People in “Hot Spots”; Pollution-related
Mortality; Melting Permafrost; Spreading Disease;
Climate Change Litigation; Washington; and Hawking

By Carl Howard

Let’s briefly review. I started these Blogs November
2017 with the proposition that human civilization sat
atop a pyramid of four supporting blocks: the founda-
tional blocks being Climate Stability, and
Political Stability and atop these larger
blocks are Food and Sustenance from the
Ocean, and Food and Sustenance from
the Land.

13

Posted
7/5/18

As 1 have detailed, we could not be
doing a better job at destroying these four
blocks if we tried. I have detailed some of the threats from
GHG emissions, many of which harm multiple blocks:
rising global temperature decreases agricultural produc-
tion; higher food prices due to decreasing supply, leading
to food riots and political instability; sea-level rise and
oceanic acidification have decreased food productivity
and killed coral reefs and harmed tourism-based econo-
mies; polar ice melt and exposure of darker water absorbs
heat, alters global weather patterns, both air (jet stream)
and oceanic currents, has led to decreases in agricultural
and oceanic food production and rising political instabil-
ity in Africa, the Middle East and parts of Asia; increased
surface water evaporation decreases water for drinking
and irrigation; as detailed below, decreased agricultural
production and political instability have led to global
environmental refugees and the rise of ultra-right wing
political parties; seasonal events have been altered, ad-
versely affecting the migration of animals, fish, birds and
the timing of seasonal rains and harvest and flowering
and the lifecycle of pollinating birds, bats and insects;
extreme weather events, including drought, famine, wild-
fires, hurricanes and flooding, have increased in number
and severity impacting virtually everyone everywhere
and harming land and ocean-based food sources; rising
temperatures have helped spread diseases around the
world, further harming human health and agricultural
productivity. And much more.

We are in the process of the wholesale alteration of
everything down to the cellular level in some cases (in-
cluding microscopic organisms that are the very founda-
tion for life on earth in terms of food and oxygen source);
we are ignoring the universal and nearly unanimous and
unambiguous and dire warnings of the world’s expert

climatologists, biologists and physicists, etc., that what
we are doing is nothing short of suicidal.

The future can be accurately predicted because much
of it will, by necessity, be a continuation of that which is
occurring. Scientists understand what happens to ice as
it warms. And what happens to the oceans as they warm,
expand and acidify. And, in general terms, how this af-
fects global weather patterns. And how the future of hu-
man civilization is dependent on the continued stability
of conditions that have existed during the entirety of our
evolution. But all of this is changing and we continue to
ignore, deny and slow-walk our response at our collective
peril. I am not being dramatic. I am talking about facts on
the ground.

Environmental Refugees

I continually update my Blog with information on
two key indicators: polar developments (i.e., ice melt,
permafrost thaw, impacts on polar human and animal
life, increased exposure of water to sunlight which is no
longer reflected into space (the Albedo Effect)), and a key
indicator of the impact of multiple climate change factors,
Environmental Refugees (ERs).

A recent article supports the proposition that there is
no longer a distinction to be made between political and
environmental drivers producing ER. (See A https://
www.nytimes.com/2018/06/29/opinion/sunday/
immigration-climate-change-trump.html?action=clické&
contentCollection=opinion&region=rank&module=pack
age&version=highlights&contentPlacement=3&pgtype=
sectionfront, Warming World Creates Desperate People,
by Lauren Markham). Once the land has been degraded
past the point of supporting agricultural lifestyles the
people once dependent on these lands have no choice but
to abandon them. Certainly, past land use practices play
a role in such degradation; humanity is guilty globally of
immense irresponsibility and short-sightedness in cutting
down its trees, but when the rains don’t come, when the

CarL R. Howarb is the Co-chair of the Section’s Global Climate
Change Committee. The views expressed are entirely the author’s. The
three articles in this section were originally posted in the Global Cli-
mate Change Blog of the Environmental and Energy Law Section Com-
munity at www.nysba.org/eelscommunity.
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land is parched beyond recovery, when the timing of the
lifecycle of pollinating insects, birds and bats has been
thrown off, there can be no recovery for these lands, or
people, in a time-frame that supports a rational decision
to stay on such lands. These people must move and they
are properly termed ERs.

The fact that nobody wants ERs is reflected in the fact
that the UN does not recognize ERs by this name and will
send them back home as they do not fit the existing defi-
nition of “Refugee” because they are not subject to politi-
cal persecution.

Guatemala has a population of 16.6 million people,
many of whom are suffering from the effects of prolonged
drought and rising temperature. Their inability to live off
their land, as they have done for thousands of years, is
producing all of the ills one would expect: poverty, po-
litical and gang conflict, and immense numbers of ERs.
Coffee is one of the main crops exported from Guatemala
but climate change has exacerbated a plague, coffee rust,
which has decimated the crop in many locations includ-
ing higher elevations, which had been cool enough to
avoid the plague but now are warmer and succumb to it.

There are over 68 million people worldwide who
have been forced to flee their home. The UN High Com-
missioner for Refugees estimates that since 2008, 22.5
million people have been displaced by climate-related or
extreme weather events. It is pointless to argue that ERs
are the result of war, poverty or political persecution as all
of these things are either caused by or driven by climate
change. The article cited above mentions ERs from Gam-
bia, Pakistan, El Salvador, Guatemala, Yemen and Eritrea
all of whom have felt the pressures of environmental deg-
radation and climate change.

ERs from Gambia talk about the impossibility of
farming there as the semiarid Sahel region spreads ever
wider across the continent, drying up the land. In Yemen,
years of water scarcity helped lead to the country’s brutal
conflict. El Salvador may be recovering from a devastat-
ing drought which has diminished agricultural produc-
tivity. But the pressure to leave and migrate to the U.S. is
ever-present as there is little hope that conditions, even if
they improve, will ever return to sustainable levels.

The average temperature in El Salvador has risen 2.34
degrees Fahrenheit since the 1950s and droughts have be-
come longer and more intense. The sea has risen by three
inches off its coast since the 1950s, and is projected to rise
seven more by 2050. Between 2000 and 2009, 39 hurri-
canes hit El Salvador, compared with 15 in the 1980s. This,
too, is predicted to worsen.

ERs from Ethiopia, formerly farmers, stated that they
could no longer make a living off their crops or adequate-
ly feed their families. The rains had changed—it wasn’t
just that they had lessened but that they had become

more erratic; no rain when the crops needed it to grow,
and destructive downpours when it was time for harvest,
ruining the crops.

Europe and ERs

In 2015, hundreds of thousands of migrants, many, if
not all, ERs, as they are fleeing areas where the land can
no longer support them, have been landing every month
on the boarders of Germany, Austria and Hungary, as
well as the beaches of Greece, Italy and elsewhere. Re-
ports for these areas in 2018 has these numbers down to
tens of thousands. But, just as much of the Northeast U.S.
has experienced cooler Spring temperatures than usual,
the trend is unmistakably warmer over time (NYC is ex-
periencing a heat wave as I write). So too with global ERs.
Thousands of these desperate people perish along the
way each month. The lucky ones make it to squalid refu-
gee camps where they languish because so few countries
and so few people accept them.

Leaders of the European Union met in Brussels but
no coherent plan exists for dealing with overwhelming
numbers of refugees already in camps, not to mention
the 10s of 1,000s more that will continue to arrive for the
foreseeable future. The political future of German chan-
cellor, Angela Merkel, is very much in doubt as she had
the nerve to attempt to open Germany’s boarder and ac-
cept a tiny fraction of the refugees. She has caved on this
position.

The refugee situation has fueled the rise of far-right
parties and politicians who exploit public anxiety after
high-profile assaults involving migrants, including the
killing of a 19-year-old German student and the terrorist
attack on a Christmas market that killed 12 people. Viktor
Orban, prime minister of Hungary, calls it “the migrant
invasion” and has made it a jailable offense for Hungar-
ians to assist undocumented migrants.

Matteo Salvini, the Italian interior minister, has closed
Italy’s ports to charity-run rescue boats. Horst Seehofer,
the German interior minister, has threatened to turn back
refugees at his country’s southern border. Chancellor
Sebastian Kurz of Austria is unwilling to aid any of the
countries where ERs tend to land first (Greece and Italy,
mostly). And Trump has claimed, wrongly, that migration
led to a crime epidemic in Germany.

The tactics seem to have worked. Data from the EU
showed that Europeans are more concerned about im-
migration than about any other social challenge. Mr. Sal-
vini’s party is now leading in Italian polls, up 10 percent
since an election in March. Mr. Orban won re-election
in April with an increased majority after a campaign
focused on migration. Trump continues to hold rallies
where his go-to applause line is “build the wall.”

More than 850,000 asylum seekers arrived in Greece
in 2015, most of them making their way to northern
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European countries like Germany. So far this year, little
more than 13,000 have made the same journey. More than
150,000 people arrived in Italy in 2015; the number so far
this year is less than 17,000. In 2016, when applications
were at their highest, more than 62,000 people sought asy-
lum in Germany, on average, every month. This year, that
average has fallen to little more than 15,000—the lowest
since 2013. But this likely is a temporary lull. Only in
Spain have arrival numbers risen, from more than 16,000
in 2015 to just over 17,000 so far in 2018.

In Italy, arrival numbers plummeted after Mr. Sal-
vini’s predecessor controversially persuaded several mili-
tias to halt the smuggling industry in northern Libya, and
to keep thousands of would-be migrants in dangerous
conditions in makeshift Libyan detention centers.

Several European governments have made deporta-
tion agreements with Sudan, whose leader, Omar Hassan
al-Bashir, has been charged with war crimes. A deal with
Niger helped crack down on smuggling in the Western
Sahara. And most controversially, the German (under
Merkel!) and Dutch governments brokered a EU deal in
2016 with the authoritarian government of Turkey that
led to an immediate and drastic drop in migration to
Greece.

Meanwhile those ERs lucky enough to not drown
or perish on dangerous sea crossings languish in filthy
camps. One in Greece houses roughly half of the coun-
try’s 60,000 asylum seekers.

In Germany, Merkel’s rebellious Bavarian interior
minister, Mr. Seehofer, has threatened to close Germany’s
border with Austria to asylum seekers who have already
registered elsewhere in Europe. But, as Merkel knows,
this likely would start a domino effect of stricter border
controls across the Continent. That would obstruct the
movement not just of refugees but also of EU citizens,
endangering one of the bloc’s core values: free movement
between member states. This is yet another way that cli-
mate change threatens political stability and brings much
of the world closer to being linked not by common com-
passion and understanding, but by stone cold walls and
barbed wire.

800 Million People in Hot Spots

ERs are not the only ones suffering. Those one step
from becoming ERs suffer too. The World Bank reported
that climate change could sharply diminish living condi-
tions for up to 800 million people in South Asia, a region
that is already home to some of the world’s poorest and
hungriest people, if nothing is done to reduce global
greenhouse gas emissions. The study specified “hot
spots” in six countries where the worst deterioration is
expected based on rising average annual temperatures, al-
tered rainfall patterns and other related drivers that likely
will amplify the hardships of poverty.

Karachi, Pakistan, and the central belt of India along
with Afghanistan and Sri Lanka were noted as areas with
rapidly and steadily rising temperature. But even areas
less likely to be affected by rising temperatures (Nepal)
face risks from extreme weather events.

If global GHG emissions remain high, then 800 mil-
lion people may be at risk of becoming ERs or dying. If
GHG emissions can be quickly and substantially reduced
that number falls to 375 million. Either way, predicting
the future is not as hard as it is terrifying given this “low”
number of a mere 375 million suffering people.

The study predicted tens of millions of ERs in three
regions of the developing world (sub-Saharan Africa,
south Asia, and Latin America) are expected to migrate
before 2050 unless substantial changes are made. ERs
include the movement of people inside countries as well
as across borders. Both cause disruption and conflict.
More than 140 million people in just three regions of the
developing world are likely to migrate within their native
countries between now and 2050.

The three regions account for 55 percent of the devel-
oping world’s population. In sub-Saharan Africa, 86 mil-
lion are expected to be internally displaced over the peri-
od; in south Asia, about 40 million; and in Latin America,
17 million. When farmers can no longer farm they move
to the cities. By 2030, the number of cities with 1 to 5 mil-
lion inhabitants is projected to grow to 559. In 2016, 1.7
billion people—23 percent of the world’s population—
lived in a city with at least 1 million inhabitants. When
people can no longer survive in cities, they flee, often to
another country. The cities absorbed to the breaking point
and now the overflow is being felt globally in the form of
civil service breakdown, lack of governmental function
and social disorder and conflict.

The 140 million figure is based on current trends but
could be reduced if changes are made. If economic de-
velopment is made more inclusive, for instance through
better education and infrastructure, internal migration
across the three regions could drop to between 65 million
and 105 million, and if strong action is taken on GHG
emissions, as few as 30 million to 70 million may migrate.
Again, the “low” estimate of 30 million displaced persons
is another terrifying figure.

Here is a link to World Bank report: Groundswell:
https:/ /openknowledge.worldbank.org/handle/
10986/29461.

Pollution-Related Mortality

ERs are those displaced by climate change but mil-
lions of others suffer premature deaths due to exposure to
pollutants (which includes GHG). Another study found
that significant pollution reductions could save more
than 150 million human lives. Premature deaths would
fall on nearly every continent if the world’s governments
agree to cut emissions of carbon dioxide and other harm-
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ful gases enough to limit global temperature rise to less
than 3 degrees Fahrenheit by the end of the century. That
is .7 degrees lower than the target set by the Paris climate
agreement and it is not going to be achieved.

The benefit would be felt mostly in Asian countries
with dirty air—13 million lives would be saved in large
cities in India alone, including the metropolitan areas of
Kolkata, Delhi, Patna and Kanpur. Greater Dhaka in Ban-
gladesh would have 3.6 million fewer deaths, and Jakarta
in Indonesia would record 1.6 fewer lives lost. The Afri-
can cities of Lagos and Cairo combined would register
more than 2 million fewer deaths.

In the U.S,, the Clean Air Act has improved air qual-
ity but more than 330,000 lives in Los Angeles, New York,
San Francisco, Pittsburgh, Philadelphia, Detroit, Atlanta
and Washington would be spared if further improve-
ments were made.

The models calculated about 7 million deaths per
year if governments fail to work toward zero emissions
by the end of the century, starting today. It’s hard to see
how that could happen especially since South Asian na-
tions such as India, where pollution is among the worst
in the world, argue correctly that their per capita use is
small compared with historical use in the Western Hemi-
sphere and that they should be allowed time to develop
just as other countries did.

Melting Permafrost

One important goal for the world’s nations to focus
on is the elimination of emissions of the potent GHG
methane. Recent studies are finding that thawing Arctic
permafrost might release more of it than expected. Meth-
ane has 28 times the global warming potential of carbon
dioxide.

Whether or not this lab study translates to the Arctic
there is no question that permafrost is melting and releas-
ing GHG (melting permafrost releases both methane and
carbon dioxide). As much as 10 percent of permafrost
carbon could be released into the atmosphere this century,
enough to defeat climate change goals and further desta-
bilize global weather patterns.

Spreading Disease

Along with steadily warming temperatures comes
spreading disease. Disease-carrying ticks and insects have
started spreading farther north and altitudinally upward,
reaching places where winters were previously too long
and cold for them to survive. Tick populations in Maine
have exploded, causing cases of some diseases to multi-
ply by 30 times in just the past decade.

Scientists have predicted that climate change is
creating prime conditions for the spread of insects and
contagions—bringing cases of plague from memories of
medieval history to California’s Silicon Valley and tropi-

cal blood parasites to the plains of Nebraska. Some Tex-
ans could even become allergic to eating meat due to tick
bites.

Climate Change Litigation

U.S. District Judge William Alsup (CA) dismissed a
suit brought by San Francisco and Oakland against five
fossil fuel companies (ExxonMobil, Chevron, BP, Shell
and ConocoPhillips). The judge had ordered the parties to
present information about climate science in a five-hour
tutorial for the court.

The defendants no longer deny the scientific consen-
sus that the climate is changing due to anthropogenic
emissions. But the judge agreed with their position that
this case could not proceed based on allegations that the
companies knowingly created a public nuisance by sell-
ing their products despite internal studies indicating that
fossil fuels posed a threat to the climate. The answer, it
appears, lies in national legislation and not in the courts,
at least not federal courts.

The tutorial was valuable for the insight it provided
as to how oil and gas companies plan on defending them-
selves should any subsequent case proceed to trial (six
other counties and cities in CA have filed similar suits in
CA state courts, and NYC, King County, WA, and Boul-
der CO and Boulder CO County and San Miguel County
have filed suits).

At a recent conference hosted by the Sabin Center,
of which my colleague and Co-chair Mike Gerrard is
the director, a panelist with 30 years of experience in to-
bacco litigation advised that the path forward for climate
change litigators was clear. The same factors that led to
liability in those cases will lead to liability here; namely,
an effort by large, sophisticated, corporate actors funded
studies that proved their products/actions were danger-
ous, and then conspired to cover up such studies while
fraudulently and publicly advocating that which was
knowingly and patently false. It may take 30 years, but
justice will prevail when the facts are so clear, according
to this litigant.

Several prominent fossil fuel industry allies filed
“friend of the court” briefs denying the existence of
human-induced climate change. In a brief filed by the
Heartland Institute and Dr. Willie Wei-Hock Soon, among
others, they argued that there is “no agreement among
climatologists as to the relative contributes of Man and
Nature to the global warming.” Another brief, filed by
William Happer, Steven Koonin, and Richard Lindzen,
scientist skeptics, says that “the climate is always chang-
ing” and “it is not possible to tell how much of the mod-
est recent warming can be ascribed to humans.”

The “friends of the court” briefs are comprehensive
in their denial saying, “recent changes in the climate over
the past century are within the bounds of natural variabil-
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ity” and that the human contribution is too small to be a
factor and that the data are too limited.

As part of their case against the companies, plaintiffs
pointed to years of financial support between Exxon and
conservative, climate-denying think tanks like the Heart-
land Institute as proof that fossil fuel companies willfully
manipulated public perception of climate risks despite in-
ternal studies to the contrary. While Exxon no longer de-
nies the reality of climate change it still refuses to disclose
the risks it faces regarding climate change, including its
failure to disclose to shareholders potential risks (required
by the SEC), as well as potential liability from lawsuits for
damage relating to its GHG emissions. (For more on this
read Merchants of Doubt, by Naomi Oreskes).

Washington

Despite predictions of spreading disease, Trump has
slashed the Centers for Disease Control and Prevention’s
budget to fight global epidemics by 80 percent. Although
most of this funding goes to aid other countries, critics say
the cut leaves the U.S. vulnerable to diseases that could
be introduced to the country. As the planet warms, more
pathogens and vectors from the tropics and subtropics
move into the temperate zones. U.S. residents tend to have
a false sense of security, not realizing that vectors and
pathogens are moving north and will continue to do so.

Stephen Hawking

Stephen Hawking died recently at the age of 76. As
well as being a renowned physicist whose groundbreak-
ing theories explained the complexities of space, time and
the universe, the British professor called climate change
“one of the great dangers we face, and it’s one we can
prevent.”

Hawking frequently denounced climate change
deniers, and offered to pay for their trip to Venus to il-
lustrate the impact of greenhouse gases on a habitable
planet. The global thinker criticized Trump’s decision to
withdraw the U.S. from the Paris agreement, saying that
Trump “may just have taken the most serious, and wrong,
decision on climate change this world has seen.”

Hawking went so far as to predict that humanity
needed to find another planet to live on as he doubted
“we will survive another 1,000 years without escap-
ing beyond our fragile planet.” According to Hawking,
Earth and its inhabitants could soon be doomed. But, as
he wrote in 2016, he’s an “enormous optimist” for our
future—that is, if we can learn to work together. “To
do that, we need to break down, not build up, barriers
within and between nations.” We need, he said, “to learn
above all a measure of humility.”

NYC, Flood Protection—Infrastructure; Heat,
Wildfires and Flooding: U.S., Japan, Siberia;

Washington; Good News
By Carl Howard

New York City

As hurricane season approaches it is startling to
note that the region has chosen to ignore the warnings
and lessons of Sandy (2012) by looking at the astonish-
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ing development occurring in the city’s
floodplains. This collective stubbornness
and short-sightedness is not unique to
New York. Where short-term profit is to
be made, people will pursue it. And the
dopes left holding the bag, that’s their
problem. Except that it isn’t. The impacts of storms like
Sandy are felt far, wide and long and threaten the finan-
cial viability of entire regions.

Posted
7/24/18

As of January 2018, about 12,359 new apartments
were under construction or planned in the city’s most
vulnerable flood zones. Most of the new construction is
on the southern tip of Brooklyn in Brighton Beach, Coney
Island and Gravesend where 45 projects are under con-
struction. Hunters Point on Long Island City is largely
situated in FEMA's high-risk flood zone. Its population
increased 90 percent between 2010 and 2016 and 5,900
more apartments are under way.

People are voting with their feet and obviously do
not believe they or their investments are at risk. Prices in
the city condo market have increased 60 to 70 percent in
the last two years. Sandy is a distant memory. The Rocka-
ways still has not fully recovered from Sandy and yet
residential sales in the flood zone there increased by 167
percent between 2013 and 2017.

But warning signals are there, too, for those who
look. Older homes built prior to more strict building
requirements will see their insurance rates jump. Flood
insurance is required for home-owners with a mortgage
in high-risk zones. The latest FEMA maps were published
in 2015 and should be finalized shortly. Zones designated
as 100-year flood plains will have the highest insurance
rates. Homes in such zones have a 1 percent chance of
flooding every year. Over the course of a 30-year mort-
gage the chance of flooding is between 25 to 30 percent.

Federal subsidies and grand-fathered status have
kept many older, more vulnerable homes in flood zones.
But such subsidies and status are being phased out. A
homeowner paying $400/year for flood insurance may
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see a tenfold increase to $4,000/year. Low income ar-

eas like Canarsie may see such spikes. But even in the
luxury buildings being built with an eye on future storms,
trouble waits. These buildings may continue to operate

as their infrastructure and essential machinery have been
elevated, but the neighborhoods around them will cer-
tainly flood and the residents will be stranded in luxuri-
ous isolated islands.

Flood Protection—Infrastructure

The need to physically address the vulnerability of
NYC to flooding is pressing. The Army Corps of Engi-
neers (ACOE) has rushed out six proposals to deal with
the problem. ACOE held several public hearings that
were poorly advertised and is offering only a limited time
for public comment (see below).

Two of the proposals are to construct massive in-
water barriers which pose many problems not just of
cost and inadequacy but threats to the future viability
of one of the world’s greatest rivers, the Hudson. Other
proposals are for land-based floodwalls, dunes and levees
intended to “manage the risk of coastal storm damage” to
New York Harbor and the Hudson Valley.

ACOE stated that it intends to winnow down the
six alternatives to one or two alternatives by mid-2018—
without a thorough review of the environmental impacts
of each alternative and without meaningful public input.

These in-water barriers are billed as protecting
against “storm surge”—the above-normal, temporary
rise of sea level produced by a coastal storm—and would
have gates that allow for ship transit and for limited tidal
movement in fair weather.

The barriers likely would restrict migrations of
striped bass, Atlantic sturgeon, herring, shad, eel and
other species essential to the Hudson estuary. The barriers
would prevent the ocean tide from flushing NY Harbor,
causing contamination to concentrate there. The barriers
could restrict rainstorm flood waters, like those we ex-
perienced during Irene and Lee in 2011, from leaving the
Hudson, the Harbor and the City area.

The New York City Economic Development Corpora-
tion (NYCEDC) 2013 report, “A Stronger, More Resilient
New York,” states that a strategy using barriers “would
pose significant risks to the city that far outweigh its theo-
retical benefits.” (A more recent report, “One New York:
The Plan for a Strong and Just City,” has a chapter on
“Coastal Defense,” at page 244.)

The fundamental flaw is that the storm surge barri-
ers do not address the bigger problem of sea level rise. In
its report, NYCEDC states that “since the barriers would
be open most of the time (to allow navigation), it would
represent a major public investment that would end up
doing nothing to address the growing problem of rising
sea levels.”

Barrier projects throughout the harbor would cost an
estimated $10 billion to $36 billion to build, and $100 mil-
lion to $2.5 billion to maintain every year (a project of this
scale generally exceeds the estimated cost). ACOE has
said that maintenance and operation costs would not be
covered by the federal government. The endless billions
spent on giant in-water barriers would not be available
to fund urgently needed shoreline protections, which can
be built one at a time, starting now. On-shore measures
require a fraction of the maintenance cost, and are neces-
sary to protect communities from sea level rise, regardless
of whether offshore barriers are built.

Because of sea level rise, future storms will eventually
over-top the offshore barriers being considered by ACOE.
And when these storms and tides flow over the barriers it
will be money down the drain as the complex system of
gates and walls cannot be easily modified or heightened
the way individual shoreline walls or levees can.

As sea level steadily rises, the gates will need to close
more frequently because, with progressively higher aver-
age sea level, smaller storms will trigger closure of the
gates. The slow but sure strangulation of the river will
ensue.

The ACOE is considering what it has labeled Alterna-
tives 1, 2, 3A, 3B, 4 and 5. Alternative 1 is “No Action.”
Alternatives 2, 3A, 3B and 4 involve outer and inner har-
bor barriers that almost entirely block either the Hudson
or tributaries. Alternatives 2 and 3A—involving barriers
from Sandy Hook to Rockaway, or across the Verrazano
Narrows, respectively—likely would diminish the Hud-
son and the Harbor over time. Alternatives 3B and 4,
while they spare the Hudson, would kill various tributar-
ies to New York Harbor.

Only Alternative 5 offers shoreline-based floodwalls
and levees. It would protect low-lying communities from
both storm surge and flooding from rainstorms like Irene
and Lee, while leaving rivers to flow naturally, as they
have for millenia.

The comment period runs 30 days, through August
20, 2018. Comments may be submitted to Nancy J. Brigh-
ton, Chief, Watershed Section, Environmental Analysis
Branch, Planning Division, U.S. Army Corps of Engi-
neers, New York District, 26 Federal Plaza, New York,
Room 2151, NY 10279-0090, or via email to NYNJHarbor.
TribStudy@usace.army.mil.

Heat, Wildfires and Flooding: U.S., Japan, Siberia

In the first half of 2018 there have been 24,760 wild-
fires in the U.S. Over a decade such fires caused in excess
of $5 billion in damages. Currently there are wildfires
burning in AZ, CO, ID NE, NM, TX, UT, WA, WY and
MT. This is the worst fire season in over a decade and
given the heat and drought it is predicted to worsen.
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Japan is experiencing record heat (nearly 106 F) just
weeks after record rainfall and flooding. The weekslong
heat wave also afflicted the Korean Peninsula where at
least 10 heat-related deaths were recorded. At least 21
people have died from heatstroke in Japan while thou-
sands have been taken to hospitals for heat-related rea-
sons, with no relief in sight for the rest of the week.

The heat has added to the suffering caused by deadly
floods two weeks ago in southwestern Japan. The floods
killed 225 people and roughly 4,500 are in temporary
shelters. The heat has exacerbated the task of clearing
debris and shoveling mud from flood-stricken areas and
increased the risk of heatstroke.

Two million people were ordered evacuated from ar-
eas along the western coast of Japan. Typhoon winds and
raging floodwater caused disruption and misery, which
will not abate anytime soon.

Siberia experienced temperatures in excess of 90 de-
grees in early July. Permafrost may no longer be “perma”
nor “frost.” I've already written of the dangers of melting
permafrost as it releases both CO2 and methane.

Washington

Trump’s nominee to the Supreme Court, Judge Kava-
naugh, is especially troubling to those who care about cli-
mate change. Justice Kennedy was a moderate swing vote
in big environmental cases and voted with the Court’s
four-member liberal wing in Massachusetts v. Environmen-
tal Protection Agency, giving EPA the authority under the
Clean Air Act to regulate GHG.

Congress had originally crafted that clean air law in
the 1970s, before climate change was a major policy con-
cern. But the Supreme Court ruled that greenhouse gases
fit within the act’s “capacious definition of ‘air pollutant,””
finding that the law was flexible enough to deal with
problems that lawmakers hadn’t specifically anticipated at
the time.

Kavanaugh strongly disagrees. In 2012 he dissented
from a DC Circuit Court decision upholding several
Obama-era greenhouse gas regulations. Kavanaugh ar-
gued that EPA had “exceeded its statutory authority”
and lacked explicit guidance from Congress. “The task of
dealing with global warming is urgent and important,”
he wrote, but “As a court it is not our job to make policy
choices.” He went on to note that “EPA went well beyond
what Congress authorized” in crafting a greenhouse gas
permitting program.

Kavanaugh likely influenced the Supreme Court’s
conservative justices who later overruled the lower court
and voted 5-4 to strike down parts of EPA’s permitting
program that Judge Kavanaugh found troubling.

In other cases, however, Judge Kavanaugh went even
further than the Supreme Court’s conservative wing was
willing to go. In E.M.E. Homer City Generation v. Environ-

mental Protection Agency, he wrote a majority opinion for
the D.C. Circuit Court striking down a federal program to
regulate air pollution that crossed state boundaries. The
Supreme Court later took up the case and overruled him
6-2, with Justice Kennedy and Chief Justice Roberts vot-
ing to uphold the pollution rule.

Pruitt

Pruitt is unlikely to leave much of a legacy. In his
haste to undo government rules he failed to follow im-
portant procedures, leading to poorly crafted legal efforts
that have been and likely will be struck down in court.

Six of Pruitt’s efforts to delay or roll back Obama-era
regulations, including pesticides, lead paint and renew-
able-fuel requirements, have been struck down by the
courts. Pruitt also backed down on a proposal to delay
implementing smog regulations and another to withdraw
a regulation on mercury pollution.

The courts found that EPA had ignored clear legal
statutes when they ruled that Pruitt had illegally delayed
a regulation curbing methane emissions from new oil
and gas wells and that the agency had broken the law by
missing a deadline last year to enact ozone restrictions.

In other cases, including one in which a federal court
ordered EPA to act on a Connecticut request to reduce
pollution from a Pennsylvania power plant, and one
where judges demanded quick action from the agency on
new lead paint standards, the courts warned Pruitt that
avoiding enacting regulations already on the books was
an unacceptable and unjustified effort to repeal a rule.

One of the chief examples of Pruitt’s ill-advised ef-
forts came when EPA filed its legal justification for what
may be the Agency’s largest attempted: undoing of an
Obama-era regulation aimed at cutting pollution of GHG
from vehicle tailpipes.

The rules Pruitt targeted required automakers to
nearly double the average fuel economy of passenger
vehicles to 54.5 miles/gallon by 2025. Automakers ar-
gued the rule is onerous, forcing them to invest heavily in
building hybrid and electric vehicles.

Pruitt filed a 38-page document as the government’s
legal justification for rolling back the rule. But the docu-
ment lacked supporting legal, scientific and technical
data that courts expect when considering challenges to
regulatory changes. About half the document consisted
of quotations from automakers objecting to the rule. By
comparison, the Obama administration’s 1,217-page
document justifying its implementation of the regulation
included technical, scientific and economic analyses sup-
porting the rule.

Some Good News: Costa Rica and Sweden

Costa Rica is the first nation to ban fossil fuels. It
already derives 99 percent of its energy from renewable
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sources. The biggest hurdle will be in the transportation
industry where demand for cars is growing. Hyundais
(a favorite vehicle there) are available completely fossil
fuel free. President Carlos Alvarado has set a goal of de-
carbonizing by 2021. The goal is aggressive and may not
be entirely feasible, especially with Costa Rica’s current
financial issues.

Sweden

Swedish utilities and power generators have already
installed so many wind turbines that it is on course to
reach its 2030 renewable energy target late this year. By
December, Sweden will have around 3,680 wind turbines

installed. Together with second-half investment decisions,
this will be more than enough capacity to meet a target to
add 18 terawatt-hours of new, renewable energy output
by the end of next decade.

The surge in new installations and investment deci-
sions has become a concern for existing power producers
who rely on subsidies to make their projects financially
viable. Forward prices in the renewable certificate market
are 70 percent lower for 2021 than a year earlier because
of all the new installations.

Fun Fact: Queens College, Cambridge, divested its 86
million pound endowment from fossil fuels.

NYC/East Coast; Facts on the Ground; Good News
NY/CA; Washington; Deforestation; Black Carbon;
and Fuel Efficiency Standards Rollback

By Carl Howard

NYC/East Coast

Global Weirding is an oft-used and apt depiction of
altered weather patterns from what we are used to and
what homo sapiens evolved with. Torna-
dos were a rare event in New York City
and the East Coast but they are occurring
now with some frequency. One hit New
York City on Aug 6 in College Point,
Queens. A few days earlier, a stronger
tornado was near Douglas, in central
Massachusetts. And a few days later a whirlwind hit
nearby Webster, displacing dozens of people from their
damaged homes.
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Facts on the Ground

Flash floods swept through NY (Broome County, Ves-
tal; Lodi) and NJ (Little Falls, Wayne, Bogota, Brick, and
Woodland Park) this month leading to states of emergen-
cy in five counties in NJ (including Passaic, Essex, Morris
and Monmouth) and in NY (Monroe, Delaware, Seneca,
Yates and Ontario) and evacuations across the regions.

Elsewhere, Europe is baking as is South Asia, New
Delhi in particular, and much of Africa. Record-breaking
wildfires continue in California. The Mendocino Complex
Fire has burned 283,000 acres thus far. CA is only in the
middle of its fire season with the worst fires often occur-
ring later in the year as the land becomes increasingly
dry and weather patterns create windy conditions. The
Mendocino Fire overtook last year’s Thomas Fire which
destroyed nearly 282,000 acres. The Mendocino Fire has
destroyed about 140 structures. Another fire, the Carr
Fire, also in Northern California, has killed seven people
and destroyed more than 1,600 buildings. It is the 12th
largest in California history, at about 164,000 acres. Of the
20 largest wildfires in CA, about half have come in the
last decade.

Record-breaking wildfires—460 in one day—burn in
British Columbia, and the worst forest fires in decades
burns in Sweden, even extending north of the Arctic
Circle where temperatures this month reached 86 F.
Record-breaking rainfall in Japan was followed by record-
breaking heat—106 degrees in Kumagaya, northwest of
Tokyo with dozens of heat-related deaths. Heat-related
mortality is projected to increase fivefold in the U.S. by
2080, and 12 times in less wealthy countries such as Phil-
ippines. Record-breaking heat occurred in Death Valley
(127 F), and the worst drought in living memory grips
Eastern Australia, and so on.

In the northernmost latitudes, where the climate is
warming faster than the global average, temperatures
have been the most extreme. The closer a community is to
the Arctic Circle, the more this summer’s heat stood out
in the temperature record. A number of cities and towns
in Norway, Sweden and Finland hit all-time highs this
summer, with towns as far north as the Arctic Circle re-
cording nearly 90-degree temperatures.

Not only is much of northern and western Europe
hotter than normal, but the weather is also more erratic.
Torrential rains and violent thunderstorms have alternat-
ed with droughts in parts of France. In the Netherlands,
a drought—rather than the rising seas—is hurting its
system of dikes because there is not enough fresh water
countering the seawater.

Temperatures that used to be outliers—like those in
the summer of 2003 when over 70,000 people died across
Europe—will become the norm for summer in our life-
times. Heat waves could push temperatures in Europe
toward 120 degrees.

In Switzerland, where cattle are led to graze in high
pastures in summer, drought has stranded cows without
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water. Farmers have turned to the country’s helicopter
association and the Swiss Air Force to transport tens of
thousands of gallons of water every week to keep the
herds alive. The helicopters are running 30 to 40 trips a
day, transporting 250 gallons on each run.

In France, this July was one of the three hottest on

record—and subtle changes are taking place countrywide.

Among them are rising sea levels. Even if we achieve the
goals of the Paris climate accord and stabilize the tem-
peratures at two degrees C higher than in the preindus-
trial era, the level of the sea will continue to rise for many
hundreds of years. There are coastal cities that are already
condemned. Among them are areas of the Camargue on
the Mediterranean, in Brittany both on the English Chan-
nel and along the Atlantic coast and in the Vendée and
Gironde, the area near Bordeaux. In some places, that is
already affecting land and house values as well as bird
habitats.

In England, as in almost all of Europe, growing pat-
terns are changing. The drought has increased food
prices, and staples may be in short supply this fall. The
drought in Ireland means that income for dairy farmers is
likely to be cut in half this year.

Globally, 2018 is on track to be the fourth-hottest year
on record with the three previous years being the only
hotter ones. That string of records is part of an accelerat-
ing climb in temperatures since the start of the industrial
age that scientists say is clear evidence of climate change
caused by GHG emissions. The trend is clear, 17 of the 18
warmest years since modern record-keeping began have
occurred since 2001. Nor are we going to reach a plateau,
the warming will continue without stop as long as we
continue to pour GHG into the atmosphere.

Warming has consequences. Harvests of staple grains
like wheat and corn are expected to dip this year, in some
cases sharply, in countries as varied as Sweden, Britain,
Germany and El Salvador. In Europe, nuclear power
plants shut down because the river water that cools the
reactors was too warm. Heat waves on four continents
crashed electricity grids.

Good News NY/CA

New York and California combined to authorize
almost $1 billion in spending aimed at speeding the roll-
out of necessary charging stations, marking significant
investment into electric vehicle infrastructure. The Cali-
fornia Public Utilities Commission approved $738 million
in transportation electrification projects for the state’s
three big investor-owned utilities. Gov. Cuomo launched
EVolve NY, a new $250 million electric vehicle expansion
initiative in partnership with the New York Power Au-
thority (NYPA).

New Jersey utility PSEG also announced plans to
spend $300 million on EV infrastructure as part of a

multi-billion dollar clean energy and grid investment
plan.

To get to a largely carbon-free California it must sub-
stantially electrify its transportation system. In addition
to project budgets, the commission approved almost $30
million for program evaluation. The commission pre-
served an optional dynamic electricity rate for customers
who charge their electric cars when clean energy is abun-
dant and helps grid operators more accurately balance
supply and demand.

Gov. Cuomo said NYPA’s EVolve NY aims to “make
driving an electric car a viable choice and an affordable
option.”

NYPA will commit an initial $40 million, and up to
$250 million over the next seven years, as well as develop
private-sector partnerships to attract investment. Funding
will be awarded through the state’s competitive procure-
ment process.

The initial $40 million will be allocated to three pro-
grams through the end of next year: one aimed at devel-
oping interstate fast chargers, another aimed at airport
infrastructure, and the third to develop EV model com-
munities that would include a utility-managed charging
platform.

The interstate project would identify and install up to
200 fast chargers along key interstate corridors, ideally set
every 30 miles.

While electric vehicles have so-far been a tough sell to
the public at large, they are widely seen as a key strategy
to reducing energy emissions. A 2017 report forecast 7
million on the road by the end of 2025.

In addition to the California and NY announcements,
PSEG said Thursday it will spend $300 million to build
“smart” electric vehicle infrastructure as part of its plan
to invest “$2.9 billion in energy efficiency and other pro-
grams that will reduce energy bills and combat climate
change.”

And Google spinoff Waymo announced it would
greatly expand its self-driving fleet, after reaching a deal
with Fiat Chrysler Automobiles for more than 60,000 min-
ivans. The Chrysler Pacifica minivans are plug-in hybrids.

Deforestation

To decrease growing concentrations in the atmo-
sphere of GHG we need to be pulling carbon out of the
air. The only real way to do this on a sizable scale is via
the natural process of photosynthesis. And the largest
concentration of trees and vegetation is in the world’s
tropical forests. So, how are we doing in terms of protect-
ing them? Poorly.

Tropical forests suffered near-record tree losses in
2017. In Brazil, forest fires set by farmers and ranchers to
clear land for agriculture raged out of control last year
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wiping out more than three million acres of trees as the
region experienced a severe drought. Those losses un-
dermined Brazil’s recent efforts to protect its rain forests.
This may be the new normal, where fires, deforestation,
drought and climate change all interact to make the Ama-
zon more flammable.

In Colombia, a landmark peace deal between the
government and the country’s largest rebel group paved
the way for a rush of mining, logging and farming that
caused deforestation in the nation’s Amazon region to
spike last year.

In the Caribbean, as we approach a new hurricane
season, hurricanes Irma and Maria flattened nearly one-
third of the forests in Dominica and a wide swath of trees
in Puerto Rico last summer.

In all, the world’s tropical forests lost roughly 39 mil-
lion acres of trees last year. That made 2017 the second-
worst year for tropical tree cover loss in the satellite re-
cord, just below the losses in 2016.

Trees, particularly those in the lush tropics, pull
carbon dioxide out of the air as they grow and lock that
carbon in their wood and soil. When humans cut down
or burn trees, the carbon gets released back into the atmo-
sphere, warming the planet. By some estimates, defores-
tation accounts for more than 10 percent of humanity’s
carbon dioxide emissions each year.

Indonesia may be a bright spot where a government
crackdown on deforestation may be showing early signs
of success. Over the past several decades, Indonesia’s
farmers have been draining and burning the country’s
peatlands—thick layers of partially decomposed vegeta-
tion that hold enormous stores of carbon—to grow crops
like palm oil. But in 2015, amid a strong El Nifio and
severe dry spell, the country had its worst fire season in
decades, blanketing Southeast Asia in deadly smoke and
releasing huge amounts of carbon.

In 2016, Indonesia’s government imposed a moratori-
um on the conversion of peatland, while Norway pledged
$50 million for enforcement. Early signs are encouraging:
primary forest loss on Indonesia’s protected peatland
dropped 88 percent in 2017, to the lowest level in years.
Still, experts said, the real test of success may come when
the next El Nifio hits.

Less expected is the harm to freshwater fish due to
warming waters and excessive run-off from dried vegeta-
tion, fire and heavy bursts of rain. The Rhine and Elbe
rivers absorbed so much heat that fish began to suffocate.
In Hamburg, authorities collected almost five metric tons
of dead fish from ponds and firefighters pumped fresh
water into some ponds and lakes hoping to raise oxygen
levels.

Wildfires may well be the single greatest agent of de-
forestation worldwide. The destruction of natural habitat,

the devastation of human habitation, the dislocation of
large numbers of people, the disruption of commerce and
the draining of government resources were all on scales
in 2017 that we have not experienced before.

For the U.S., 2017 was the second worst for wildfires
in over 60 years, with 10 million acres burned, exceeded
only by 2015, when about 10.1 million acres burned.

While we naturally focus on the immediate loss of
lives, the full toll may not be so immediate. Recent epi-
demiological research following the enormous fires in
Indonesia in the past few years suggests that lung disease
from smoke and particulate matter inhalation may have
caused over 100,000 additional premature deaths across
Indonesia, Malaysia and Singapore.

A dangerous, large-scale feedback loop that promotes
wildfires has emerged. Forests, woodlands and grass-
lands hold much of Earth’s terrestrial carbon. When they
burn, more carbon dioxide is released, increasing con-
centrations in the atmosphere and causing land and sea
surface temperatures to rise. This warming increases the
likelihood of even more widespread and intense fires and
exacerbates the severe weather and sea level rise we are
now beginning to experience.

What has been particularly worrisome in recent years
is that the world’s largest forests, the taiga of Russia and
its boreal forest cousins that ring the Arctic and store
much of the world’s carbon, experienced wildfires at a
rate and scale not seen in at least 10,000 years.

The explosive rise in wildfires has occurred for two
major, interrelated reasons: climate change and human
behavior. As land surface temperatures rise, there has
been a general warming across all seasons, with intense
periods of heat during the warmest parts of the year,
longer intervals without rain and marked reductions in
relative humidity. Heat waves and droughts cause veg-
etation to dry into combustible fuels, enabling small fires
to become widespread infernos. Research on wildfires in
the U.S. over the past 20 years found that 84 percent were
started by people, accounting for 44 percent of the land
burned.

Black Carbon

Add to this the fact that immense fires release black
carbon, soot, particulates, into the atmosphere. When
black carbon blankets arctic ice it absorbs heat and has-
tens melting. This is yet another dangerous positive feed-
back loop as the more melting the more exposure of dark
water, which absorbs more heat which melts more ice,
and the more the earth warms the more likely to be forest
fires releasing black carbon.

Unlike greenhouse gases, black carbon is a climate
forcer you can see and feel. Not only does it warm the
atmosphere by absorbing sunlight—it’s also dark soot
that’s deposited onto ice and snow, speeding melting.
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Black carbon stays in the atmosphere for just days
to weeks, but it does lasting damage. The contribution
to warming by one gram of black carbon is 100 to 2,000
times more than one gram of CO2 on a 100-year times-
cale. As much as a quarter of Arctic warming is caused by
black carbon. Another 2015 study found that, like meth-
ane, black carbon is responsible for about a half a degree
Celsius of warming in the Arctic.

Black carbon comes from natural sources like forest
fires and is also driven by human activities like the pro-
duction or burning of fossil fuels, biofuels and biomass.
Wood burning, diesel engines and cook stoves are also
big sources. What all these have in common is inefficient
combustion—the type that creates black, particle-filled
smoke.

Black carbon can be transported to the Arctic from
more populated and industrial areas further south, but lo-
cal emissions also make a big difference. About a third of
Arctic warming traced to black carbon is from emissions
from Arctic countries.

Flaring of natural gas—more commonplace in the
Arctic where there is less available infrastructure to cap-
ture and transport natural gas associated with oil drill-
ing—can be a major source. A 2013 study found that that
gas flaring contributes less than 3 percent of global black
carbon emissions globally, but flaring in the Arctic con-
tributes 42 percent of black carbon found on the ground.

As the Trump administration advances plans to open
up the Arctic National Wildlife Refuge and the offshore
waters of Alaska to drilling—and as decreasing sea ice
increases options of Arctic drilling—that could increase in
black carbon emissions.

Less ice in the Arctic will lead to more ship traffic on
formerly ice-clogged routes. As shipping increases, so will
emissions from heavy fuel oil—known as bunker fuel—
that powers most of the region’s ships. In 2010, the Inter-
national Maritime Organization outlawed the thick fuel in
Antarctica, but it is still allowed in the Arctic.

Washington

In the final hours of Scott Pruitt’s tenure as adminis-
trator, the EPA moved to effectively grant a loophole that
would allow a major increase in the manufacturing of a
diesel freight truck that produces as much as 55 times the
air pollution as trucks that have modern emissions con-
trols. Fitzgerald Glider Kits sells trucks that use old en-
gines built before modern emissions standards. A 300-unit
cap per manufacturer that was imposed in January will
no longer be enforced by the EPA.

The move by the EPA came after intense lobbying
by a small set of manufacturers that sell glider trucks,
which use old engines built before new technologies sig-
nificantly reduced emissions of particulates and nitrogen
oxide that are blamed for asthma, lung cancer and other
ailments.

It was just as strongly opposed by an unusual alliance
of public health groups like the American Lung Associa-
tion, environmental groups like the Environmental De-
fense Fund and major industry players like United Parcel
Service, the largest truck fleet owner, and Volvo Group,
one of the largest truck manufacturers.

The glider truck concept began so the engines of
relatively new trucks that had been involved in accidents
could be transferred to new truck bodies. But as the
emissions control requirements went into effect in recent
years, companies like Fitzgerald Glider Kits of Crossville,
Tenn., began to attract thousands of buyers from around
the United States that wanted to evade the new rules, get-
ting trucks they argued were cheaper to run.

Fitzgerald made about 3,000 of these trucks in 2017,
a production rate that it will now be allowed to return to.
An estimated 10,000 glider trucks were sold nationally in
2015—about 4 percent of new heavy-duty truck sales—
and production could soon return to that level.

One year’s worth of truck sales was estimated to
release 13 times as much nitrogen oxide as all of the Volk-
swagen diesel cars with fraudulent emissions controls, a
scheme that resulted in a criminal case against the com-
pany and more than $4 billion in fines.

Mr. Pruitt had championed the rollback, claiming that
the EPA did not have the legal authority to force compa-
nies like Fitzgerald to significantly reduce production of
glider trucks. But that move came only after Fitzgerald
donated tens of thousands of dollars to Representative
Diane Black, Republican of Tennessee, who is a candidate
for governor there, and who asked Mr. Pruitt to reverse
the rule.

The U.S. Court of Appeals for the District of Colum-
bia temporarily blocked EPA from lifting the limit on the
number of remanufactured “glider trucks” that could be
sold.

Fuel Efficiency Standards Rollback

President Trump’s recent proposal to weaken fuel-
efficiency standards for cars and light trucks could be his
most consequential climate-policy rollback yet, increasing
GHG emissions in the U.S. by an amount greater than
many midsize countries emit in a year.

Assuming the plan is finalized and survives legal
challenges, America’s cars and trucks would emit an
extra 321 million to 931 million metric tons of CO2 into
the atmosphere between now and 2035 as a result of the
weaker rules. Another study estimated the number even
higher, at 1.25 billion metric tons. To put that in context,
the extra pollution in 2035 alone would be more than the
current annual emissions from countries like Austria,
Bangladesh or Greece.

The fuel-economy rollback could have a bigger effect
on emissions than either Trump’s attempts to repeal the
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Clean Power Plan—a federal rule to curb pollution from
coal-fired power plants—or his efforts to scale back regu-
lations on oil and gas operations that release methane, a
potent GHG, into the atmosphere.

There’s a simple reason for that. Many states have
already been making impressive headway on cleaning up
their power plants, thanks to a glut of cheap natural gas
(which is pushing coal plants into retirement) and the fall-
ing cost of wind and solar power. CO2 emissions from the
U.S. electricity sector are now on pace to fall below the
targets envisioned in the original Clean Power Plan.

But pollution from cars and trucks has proved much
trickier for states to take on. Transportation now accounts
for a third of America’s CO2 emissions, surpassing power
plants as the largest source, and vehicle emissions have
been steadily rising over the past few years. Federal fuel-
economy standards were widely seen as a vital tool for
curbing gasoline use.

The Obama-era rules granted California permission
to set up a separate, more ambitious program to mandate
more zero-emission cars on the road. Nine other states in
the Northeast have adopted that program, which would
require roughly 8 percent of new vehicles sold in-state to
be plug-in hybrid, electric or hydrogen fuel cell models.

The Trump proposal plans to challenge California’s
authority to mandate zero-emissions cars and to halt the
clean vehicle program, which could dramatically slow
the adoption of electric vehicles around the country in the
near term. The zero-emissions vehicle waiver has been
the biggest catalyst to date in bringing electric vehicles to
market.

While many manufacturers have been developing
new electric car models in response to the ever-rising fuel
economy standards, it’s not clear how many would com-
pletely pull back if the standards were frozen. China and
Europe are continuing to push hard on fuel efficiency and
battery-powered vehicles, and automakers have those in-
ternational markets to consider.

Vowing to defend California’s authority to set its own
greenhouse gas emissions rules, Gov. Jerry Brown said the
state would fight the new EPA plan.

After months of discussion and drafts, the EPA and
the National Highway Traffic Safety Administration
formally unveiled their plan to rewrite those rules and
replace them with ones so lax that even automakers are
wary.

EPA officials sought to portray the proposal as the ad-
ministration’s opening bid in a negotiation with Califor-
nia. State officials, however, loudly denounced the plan
as too extreme and threatened to fight it in court. Califor-
nia and the 13 other states that follow its more stringent

rules argue the Clean Air Act empowers them to keep the
Obama-era standards in place in their markets. Together,
these 14 states account for more than a third of the ve-
hicles sold nationwide.

The rollback would undermine those states” efforts to
meet commitments the U.S. made in the Paris agreement
on climate change. It would also worsen air quality prob-
lems in Southern California and other areas where of-
ficials are already struggling to clean smog and ease rates
of asthma and other illnesses.

The administration asserts that the fuel economy
rules should not be used to attempt “to solve climate
change, even in part” because such a goal is “fundamen-
tally different” from the Clean Air Act’s “original purpose
of addressing smog-related air quality problems.”

The existing federal fuel economy targets, which were
championed by California, ensure automakers keep mov-
ing toward higher efficiency vehicles, as other nations
also require. Those rules require automakers to meet fleet-
wide averages of more than 50 mpg by 2025, which when
factoring in credits and other flexibility options, translates
to about 36 mpg in real-world driving conditions.

In comparison, the Trump proposal would freeze
real-world fuel economy at about 30 miles per gallon in
2020 for six years.

The emissions impact of freezing those targets, as the
administration favors, could be enormous. Official projec-
tions show the plan would increase daily fuel consump-
tion about 500,000 barrels per day, increasing GHG emis-
sions and contributing to the rise in global temperatures.

The proposal would increase U.S. fuel use 20 percent
by 2035. The policy would cost the U.S. economy $457
billion and cause 13,000 deaths by 2050, as air quality
suffers. Federal data show the increased cost consum-
ers would pay for the more efficient vehicles is dwarfed
by the amount of money they would save at the pump,
undermining the argument that drivers will stay in older,
unsafe vehicles, advocates for the tougher rules say.

Trump administration officials conceded that labor,
parts and other costs— not fuel economy rules—are the
main reason cars and trucks are getting more expensive.
Automakers have confirmed they can build lighter cars
to meet tougher emissions standards without sacrificing
safety.

Negotiations have gone nowhere. California is confi
dent the administration has no legal authority to revoke
the waiver the state has been granted under the Clean
Air Act allowing it to keep the Obama-era rules in place.
In May, California and 16 other states filed a preemptive
lawsuit arguing the rollback would be illegal.
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By Carl Howard

Climate change is a clear and present danger to every
person on earth. It doesn’t matter who you are, where
you are or how wealthy or protected you think you are.
You are vulnerable. Whether the danger
is by fire, rain, flood, drought, blizzard,
ice storm or loss of power or access to
food and water, no person and no place
is immune. The danger may be lethal, it
may be economic, it may be ruinous or
merely disabling. Wealthy persons and
nations may be better able to recover, but we are all in
harm’s way.

16
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Facts on the Ground—Typhoons and Hurricanes

Florence was as deadly and destructive as predicted.
The combination of rising and warming seas around the
world is producing the forecast stronger more destructive
more deadly storms.

As Florence approached the east coast as a Category
4 hurricane, the governors of North Carolina, South Caro-
lina, Virginia, Georgia, and Maryland, and the mayor of
Washington, D.C. declared a state of emergency and is-
sued evacuation orders affecting about 1.5 million people
Mandatory evacuation orders were issued in NC, SC and
VA as no rescue would be possible in some coastal areas.

The large-scale flooding affected much of NC’s ag-
ricultural industry and proved particularly damaging
to livestock. Around 3.4 million chickens and turkeys
and 5,500 hogs died in flooded farms. Dozens of farms
remained isolated with animals unable to be fed. Piles of
manure stored at these farms were swept into swollen
rivers, and about a dozen pits holding animal waste were
damaged by the flooding.

On September 16, approximately 5 million gallons of
partially treated wastewater spilled into the Cape Fear
River after a treatment plant lost power. An estimated
2,000 cubic yards of coal ash from the closed Sutton
Power Station near Wilmington was also swept into the
river. Torrential rains from the storm itself, estimated at
30 inches, also caused a swamp to spill into the cooling
pond. On September 19, the H.E. Lee Energy Complex in
Goldsboro flooded to the point where their three ponds
were completely underwater and began releasing coal ash
into the Neuse River. On Sept 21, Duke Energy reported
that a dam containing a large lake at a Wilmington, NC
power plant had been breached by floodwaters. They said
it’s possible coal ash from an adjacent dump was flowing

into the Cape Fear River. Many rivers in NC were still ris-
ing on Sept 25, nearly two weeks after the first impacts of
the storm were felt.

Despite making landfall as a weakened Category 1
hurricane, Florence still had enough wind speed to up-
root trees and cause widespread power outages to more
than 500,000 customers throughout the Carolinas. Flor-
ence stalled for several days after making landfall moving
forward at only 2-3 mph the storm continually dumped
heavy rain along coastal areas from September 13 to
September 15. Coupled with a large storm surge, this
caused widespread flooding along a long stretch of the
North Carolina coast, from New Bern to Wilmington. As
the storm moved inland, from September 15 to 17, heavy
rain caused widespread inland flooding, inundating cities
such as Fayetteville, Smithfield, Lumberton, Durham, and
Chapel Hill, as major rivers such as the Neuse, Eno, Cape
Fear, and Lumber River all spilled over their banks. Most
major roads and highways in the area experienced some
flooding, with large stretches of 1-40, I-95, and U.S. Route
70 remaining impassable for days after the storm had
passed. The city of Wilmington was cut off entirely from
the rest of the mainland by floodwaters. The storm also
spawned tornadoes in several places along its path. Many
places received record-breaking rainfall, with more than
30 inches measured in some locations. At least 40 deaths
were attributed to the storm, and damage is currently es-
timated at more than $17 billion.

Meanwhile, in Asia, the Philippines and China
were hit by Typhoon (the term for hurricanes in Asia)
Mangkhut. While hurricanes in the Atlantic and South
China Sea are not unusual, it is the enhanced power and
destructive capabilities of more recent storms which set
them apart and enable climatologists to link the devasta-
tion of these storms to climate change.

In the Philippines, perhaps 100 people were killed
including 33 miners and at least 29 were missing after a
landslide hit a mining site. More than 750 buildings were
destroyed. The Typhoon blew into China with winds in
excess of 110 mph and sea surges of 12" causing more
deaths, over 200 injuries, and the evacuation of more than
2.5 million people in Guangdong and on Hainan island.
In Hong Kong, the storm wrecked buildings, blew out
windows and shut down the city. Apartments swayed in
the wind and scaffolding crashed to the ground. Trans-
port services were suspended, around 900 flights were
cancelled, trains stopped and major roads closed. The
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economic cost of the typhoon will be severe as there is
extensive damage to farmland in Cagayan, a key agricul-
tural province. Only about a fifth of produce there had
been harvested in advance—threatening staples like rice
and corn. Fortunately, preparation and evacuation pro-
cedures have improved since Super Typhoon Haiyan in
2013, which killed more than 7,000 people.

In early September, Typhoon Jebi, the strongest storm
to hit Japan in 25 years, had wind speeds up to 130 mph.
More than 16,000 people in nine cities were ordered to
evacuate with over a million more advised to do so. In
July, Japan experienced lethal floods and landslides kill-
ing over 200 people, as well as deadly heatwaves killing
more than 130 people.

Hawaii too was hit by unusually heavy rainfall. The
surrounding waters generally are cool so storms typically
do not hit the islands. But a Category 5 storm approached
Hawaii in August and hit the islands as a tropical storm
still powerful enough to drop nearly four feet of rain on
the big island of Hawaii causing landslides that closed
roads and hampered rescue efforts. At Hilo Interna-
tional Airport, rainfall over three days totaled nearly 32
inches—the wettest three-day period on record. An earlier
storm in April had dropped 50 inches of rain in a single
day on Kauai.

Recommended Reading

I recommend The Water Will Come by Jeff Goodell.
Indeed, the waters have come and will continue to come.
Goodell writes about Miami, a major U.S. city underlain
by porous limestone. In Al Gore’s Inconvenient Sequel
movie, you see Gore standing in water up to his knees at
regular high tide on a Miami city street. The water has
come. The governor of Florida, Rick Scott, is dealing with
the problem of climate change by barring state employ-
ees from using the term. At some point, sooner than one
might think, the realization will set in that Miami cannot
be saved. Then what? I'm still looking for studies as to the
domino repercussions from such a fall. (Please advise if
you know of any.)

Last week I was 300 feet underground crawling
through a tunnel in Mammoth Cave, KY when I had a
realization. I was crawling through the same type of po-
rous limestone that is allowing the sea to come up at high
tide and flood Miami. But the fact that I was able to hike,
crawl and slither five of the 400 miles of underground
tunnels in that cave system (the largest in the world)
shows that the water, after contact with CO2, became
sufficiently acidic to erode the soft limestone. I realized
that Miami is not only flooding, it is being undercut as
well. And the level of CO2 in the atmosphere hundreds
of millions of years ago that created Mammoth Cave
was orders of magnitude lower than it is today. Miami’s
foundation is being eroded by increasingly acidic water
which is dissolving the underlying limestone. The more

one considers the perils of climate change, the more
daunting the findings.

Climate Change, Agriculture and Immigration

The impacts of climate change on agriculture and im-
migration are two of the more pressing concerns I have
been addressing. I've noted that increased heat has been
reducing crop yield globally, that this has contributed to
the dramatic rise in refugees and immigration which has
led directly to tensions between countries and the rise of
ultra-right-wing parties in Europe and the U.S. New stud-
ies suggest that these dangerous trends are intensifying
and undercutting the foundational blocks supporting hu-
man civilization: Political Stability, and Food and Suste-
nance from Land.

“Climate change is predicted to
increase the amount of damage
insect pests do to human crops,
which could lead to increased use
of pesticides.”

Climate change is predicted to increase the amount of
damage insect pests do to human crops, which could lead
to increased use of pesticides. Pests such as the corn ear-
worm, the grain weevil and the bean fly consume about
20 percent of human crops. For every degree Celsius (1.8
degrees Fahrenheit) that temperatures rise above the
global historical average, the amount of wheat, corn, and
rice lost to insects increases 10 to 25 percent (these crops
account for 42 percent of the calories directly consumed
by humans). Temperate agricultural regions, like those in
the U.S. and Western Europe, would be at the high end.
And with warming likely to increase 4C by the end of
the century—that amounts to insects eating two of every
eight loaves of bread that otherwise would have been
produced. With population growth expected to reach
18 billion by 2100, there likely will be severe scarcity in
many parts of the world and millions of additional refu-
gees.

Higher temperatures will also harm thirsty crops re-
gardless of insect activity. Increased summer temperature
leads to significant declines in agricultural yields. This
summer’s European heat wave, which is in keeping with
patterns of climate change, reduced Germany’s grain pro-
duction by roughly 20 percent.

In addition, pesticides harm other organisms, and
some have been linked to human health problems. Their
manufacture, transport and use also contribute to climate
change.
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Yet another concern is that rice grown in higher levels
of carbon dioxide isn’t just warming the planet, it’s also
making some of our most important crops less nutritious
by changing their chemical makeup and diluting vitamins
and minerals.

The potential health consequences are large, given
that there are already billions of people around the world
who don’t get enough protein, vitamins or other nutrients
in their daily diet.

In a test, the 18 varieties of rice that were grown and
harvested with elevated levels of CO2 contained signifi-
cantly less protein, iron and zinc than rice that is grown
today. All of the rice varieties saw dramatic declines in
vitamins B1, B2, B5 and B9, though they contained higher
levels of vitamin E. More than 2 billion people worldwide
rely on rice as a primary food source.

A prior 2014 study found that elevated levels of CO2
reduced the amount of zinc and iron found in wheat,
rice, field peas and soybeans. In both studies, researchers
installed pipes that emitted carbon dioxide onto small
open-air plots—rather than simply testing crops in en-
closed greenhouses—to simulate future real-world condi-
tions.

The finding that extra CO2 can make crops less nutri-
tious may sound counterintuitive. Plants, after all, rely
on CO2 as an ingredient for photosynthesis, so it seems
like more CO2 should be beneficial, helping them grow.
But what scientists have also found is that the chemical
composition of a plant depends on the balance of the CO2
absorbed from the air and the nutrients from the soil. Up-
set this balance and the plant can change in unexpected
ways.

Currently, the level of CO2 in the atmosphere is about
410 parts per million, up from 350 ppm in the 1980s,
largely from the burning of fossil fuels. In the rice study,
the researchers looked at how crops responded to levels
of around 580 ppm, which is predicted this century ab-
sent drastic changes.

Scientists expressed surprise that food became less
nutritious with more CO2, but also say we should con-
tinue to expect surprises. We are completely altering the
biophysical conditions that underpin our food system,
and we still have very little understanding of how those
disruptions will ripple through ecosystems and affect the
environment and human health.

Fracking

The fracking industry is surprisingly unprofitable.
While production remains high, and the U.S. remains for
the moment “energy independent,” the 60 biggest explo-
ration and production firms are not generating enough
cash from their operations to cover their operating and
capital expenses. In aggregate, from mid-2012 to mid-
2017, they had negative free cash flow of $9 billion per
quarter. The financial statements of 16 publicly traded

exploration and production companies reveal that from
2006 to 2014, they had spent $80 billion more than they
received from selling oil. The industry’s net debt in 2015
was about $200 billion, a 300 percent increase from 2005.

While fracking has helped the U.S. reduce its GHG
emissions, most environmentalists observe that it both
releases far more methane than is popularly understood,
and it is slowing our move to carbon-free sources of en-
ergy. But if the industry needs substantial subsidization,
then the issue is joined more directly as to whether to
prop it up or truly commit to renewables.

Good News

California’s Gov. Brown signed into law SB 100,
which intends to move the state’s electrical grid to 100%
clean energy power by no later than 2045.

A Global Climate Action Summit occurred in San
Francisco in early September. It marked the midpoint
between the historic signing of the Paris Agreement
in 2015—intended to limit global temperature rise to
no more than 2C—and the next meeting in 2020, when
countries will bolster their commitments. The summit
was an opportunity for leaders to share their successes to
date and announce initiatives going forward to meet the
goals of Paris. The summit’s programming was split into
five areas: healthy energy systems, inclusive economic
growth, sustainable communities, land and ocean stew-
ardship, and transformative climate investments. Prior
to the summit there were marches in San Francisco and
in cities around the world for the Peoples Climate Move-
ment in support of “climate, jobs, and justice.” Organizers
positioned the rallies to demand bold action from leaders
and to demonstrate the strength of the American climate
movement in the face of Trump’s abandonment of global
leadership on this issue.

Michael Bloomberg, the United Nation’s special en-
voy for climate action and co-chair of the summit, leads
the “We're Still In” partnership with Gov. Brown. The
partnership was organized in the wake of Trump’s an-
nounced withdrawal from the Paris Agreement and in-
cludes 17 states and 400 cities that collectively represent
the world'’s third-largest economy and is dedicated to
meet the Paris goal.

Orlando, FL intends to wean itself from carbon-based
energy. It is experimenting with thousands of ponds all
over the city that collect the runoff from Central Florida’s
frequent downpours. Floating solar panels rise and fall in
the water, sending power to the grid. Solar panels power
streetlights of which about 18,000 of the 25,000 have been
converted to high-efficiency light-emitting diodes.

Algae pools are being tested as a trap of carbon emit-
ted from the city’s power plants and transportation sys-
tem, rather than released into the atmosphere.
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Orlando is among the 300 American cities and coun-
ties that have reaffirmed the goals of the Paris since
Trump announced last year that he intended to withdraw
the U.S. from the pact (which cannot be done before
the 2020 election). Orlando intends to generate all of its
energy from carbon-free sources by 2050. By 2020, solar
power is expected to make up 8 percent of the electricity
generation of the city-owned utility, which powers much
of the metropolitan area, including Universal Studios and
SeaWorld, while investor-owned utilities serve neighbor-
ing areas.

The municipal utility has installed solar equipment
to generate 20 megawatts of power—for roughly 3,200
homes—on places like canopies over parking lots. The
city’s 280,000 residents contribute an additional 10 mws
of solar power from their rooftops.

As an incentive to install solar panels, homeowners
receive full retail value for electricity they send to the
electric grid, an arrangement known as net metering. The
utility also provides discount installation of home solar
equipment and is looking at offering batteries to store
energy for use at night and/or windless times. While bat-
teries remain costly and stubbornly resistant to improve-
ment over the past decade or so, they are still useful and
functional.

Like other cities, Orlando intends to overcome its
reliance on dirty coal. About 47 percent of its energy
mix comes from two coal plants at the Curtis H. Stanton
Energy Center, home also to two generators powered by
natural gas. Los Angeles, which also generates municipal
power, has proposed replacing its remaining coal plants
with natural-gas facilities, which produce half as much
carbon as coal plants.

Focusing on power plants addresses only a portion of
the GHG problem. In 2017, just over a third of the nation’s
energy consumption came from the electric power indus-
try, while about half came from the transportation and the
industrial sector.

There is also a question as to what 100 percent
carbon-free means. In the electricity industry’s calculus,
it may not mean zero emissions. Often it means buying
credits produced from carbon-free power plants else-
where—a benefit used to encourage development of clean
power sources—to offset dirty emissions. This likely is
Orlando’s only real near-term option.

Natural gas powers the government-run bus system
that serves the city and three neighboring counties, and
garbage trucks have hybrid engines, reducing the use of
gasoline. This reduces, but does not eliminate, carbon
emissions. (The police use electric motorcycles which still
must be charged, preferably by solar.)

Other city buildings and operations have moved to
energy-efficient systems under a mandate to show no
consumption from the electric grid—a distinction called

net-zero energy usage—by 2030. Part of the goal is to re-
duce emissions and electricity use rather than just shifting
to power from carbon-free sources.

Orlando has joined with Boston, Chicago and Los An-
geles to combine their collective purchasing power to re-
duce the cost of carbon-free products—including electric
vehicles and batteries for electricity storage—by buying
in bulk.

Washington

In late August, Trump announced a plan to weaken
regulations of coal-fired power plants that President
Obama had put in place to reduce U.S. emissions of
GHG. The plan promotes old, dirty fuel at the expense
of a move toward the cleaner, renewable fuels necessary
to limit global warming. The plan would also weaken
provisions in the clean air laws designed to regulate pol-
lutants like smog and soot and may cause as many as
1,400 additional premature deaths annually by 2030, as
well as many thousands of respiratory infections because
of increases in fine particulate matter linked to heart and
lung disease.

The Obama plan, finalized in 2015, was designed to
help drive down carbon dioxide emissions from power
plants by 32 percent below 2005 levels by 2030, and was
a crucial component of Obama’s pledge at the Paris cli-
mate summit meeting in 2015 to reduce America’s overall
greenhouse gas emissions by more than one-quarter be-
low 2005 levels by 2025. To that end, it set firm targets for
each state, but gave those states wide latitude in decid-
ing how to reach them—improving in energy efficiency,
switching from dirty coal to cleaner natural gas, building
wind farms, and emissions trading among the states. The
targets and methods for reaching them were worked out
in lengthy, detailed consultation with the states to avoid a
one-size-fits-all approach.

The Trump plan sets no hard targets and would limit
states to basically a single solution, a so-called “inside the
fence line” measure aimed solely at improving the ef-
ficiency of existing plants. This could provide incentives
for some states to keep aging coal-fired plants running,
adding millions of tons of pollutants to the atmosphere
each year.

Despite Trumps efforts, because of the abundance
and low cost of natural gas, many big utilities have
moved away from coal and toward gas. CO2 emissions
from power plants have dropped 25 percent to 28 percent
below 2005 levels—12 years ahead of the Obama 2030
target date. Improvements in energy efficiency have had
a lot to do with that, but so has the switch to natural gas
and renewables and the consequent retirement of hun-
dreds of aging, inefficient coal plants. More than 200 such
plants, about 40 percent of those in America, have been
retired since 2010 or are scheduled to retire. Coal jobs
have fallen from nearly 180,000 in 1985 to around 50,000
today.
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But Trump continues to promote coal. At a rally in
West Virginia he said that coal was the only energy source
that could survive a war. “We love clean, beautiful West
Virginia coal... And you know, that’s indestructible stuff.
In times of war, in times of conflict, you can blow up
those windmills, they fall down real quick. You can blow
up those pipelines, they go like this,” he said, making a
hand gesture. “You could do a lot of things to those solar
panels, but you know what you can’t hurt? Coal.”

The Obama plan remains in litigation. The Trump
plan will be litigated too. At issue is the government’s
duty under the Clean Air Act, which Obama construed
expansively to allow a variety of approaches to reduce
GHG emissions, and Trump’s coal-centric preference.

Trump also favors prospecting for oil in the oceans.
He has proposed exploration in the Atlantic for oil and
gas using loud explosive blasts that will seriously harm
whales, fish, and other marine life. Extremely loud, un-
derwater explosions, one every 10 seconds, for days or
weeks on end is routine for such work.

Following an executive order to open the Atlantic to
offshore drilling, the National Marine Fisheries Service
(NMES) is set to permit five companies to begin seismic
airgun blasting—an old but controversial technique for
detecting reserves of oil and gas. Ships will tow an array
of 24 to 36 cannons behind them along with streamers of
underwater microphones. The cannons create explosions
by releasing pressurized gas, while the microphones de-
tect the echoes of these detonations to pinpoint petroleum
deposits beneath the ocean floor.

Each airgun produces up to 180 decibels of noise,
making them around 1,000 times louder than typical July

MEMBER BENEFIT

4th fireworks. And each will go off five or six times a min-
ute, for months at a time, from the back of slow-moving
ships that crisscross 90,000 kilometers of Atlantic waters
from New Jersey to Florida. There is clear evidence that
noise of this magnitude kills or perturbs marine life at ev-
ery scale—from titanic whales to tiny plankton. It “poses
an unacceptable risk of serious harm to marine life... the
full extent of which will not be understood until long af-
ter the harm occurs,” said a group of 75 marine scientists
in 2015.

In 2015, Obama considered such a plan but met
staunch opposition from scientists and local communities.
In response, he banned drilling in the Atlantic and denied
six applications for seismic exploration. Trump now seeks
to undo the ban by promoting an “America First Offshore
Energy Strategy.”

Opposition to airgun testing includes both environ-
mentalists and business interests. Approximately 41,000
businesses and 500,000 commercial fishing families op-
pose seismic testing. They do so because the blasts can
harm and displace fish, greatly reducing the populations
that both commercial and recreational fishers depend
upon. In other parts of the world, catch rates for species
like cod and rockfish have fallen by 50 to 70 percent in the
days after seismic tests. The tourism industry can also be
affected, since airgun noise can potentially force whales
to beach themselves. Tourists do not like to see dying ma-
rine mammals on the beach.

The pushback from Congress has been similarly un-
polarized. Don Beyer (D-VA) and Frank LoBiondo (R-NJ)
recently introduced a bill to the House that would ban
seismic testing. (A similar Democrat-led bill has been
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introduced in the Senate.) Beyer, together with John Ruth-
erford (R-FL), sent a letter to Secretary Zinke “urging an
immediate halt to the permitting process.” It was signed
by a bipartisan group of 103 representatives.

Airgun blasts can injure the internal organs of fish, as
well as the hair cells that allow them to hear. It can dam-
age the organs that allow invertebrates, from rock lobsters
to giant squid, to maintain their balance. It slows develop-
ment, induces damaging levels of long-term stress, forces
animals to seek shelter instead of feeding, prevents them
from spotting predators, drowns out the sounds that they
use to attract mates, and stops larvae from finding their
way to the right habitats. It disrupts the lives of blue and
other giant whales, forcing them to abandon their habitats
and increasing the risk of calves being separated from
their mothers.

Perhaps most alarmingly, last month, a new study
showed that airgun blasts can kill zooplankton—the mi-
croscopic animals that form the basis of the ocean’s food
webs. After a day of blasts, the number of dead plankton
rose by two to three times, and the larvae of krill—the
little crustaceans that large whales depend upon—were
annihilated. And that experiment involved a single air-
gun, rather than the large arrays that will be towed by
actual ships.

Despite the outcry the first set of blasting permits
likely will be issued. This administration does not back
off. Many more applications are likely to follow. The
Department of the Interior is set to announce a five-year
plan for offshore drilling, triggering another 30-day pe-
riod of public comment. Followed by more litigation.

Facts on the Ground; New IPCC Report; Half a Degree of

Warming; Washington

By Carl Howard

Facts on the Ground

Hurricane Michael, a Category 4 storm, left much
of the Florida Panhandle in ruins. At least 19 are dead,
over one million homes and businesses
were without power, four hospitals were
closed, 300 patients from storm-damaged
hospitals in Panama City were evacuat-
ed, and 11 nursing facilities were closed
in Florida and one in Georgia.

17

Posted
10/18/18

It is one of the most powerful storms ever to hit
the continental United States leaving a trail of destruc-
tion across 200 miles that splintered houses, peeled off
roofs and stirred up a terrifying surge of seawater that
submerged entire neighborhoods and sent boats careen-
ing down city streets. Winds topped 155 miles per hour.
People huddled, terrified, in stairwells, basements and
bathrooms, often in the dark, listening to the howling
wind and pelting rain not knowing if their shelter would
collapse on them.

When powerful storms hit, no one’s safety is assured.
Not the 11-year-old girl in her home who was killed by
flying debris while sitting next to her grandmother, nor
the man driving his car near Charlotte, NC who was
killed by a falling tree.

“Hurricane Michael is the worst storm that the
Florida Panhandle has ever seen,” said Gov. Rick Scott of
Florida, where 375,000 people were ordered evacuated
from the western part of the state.

Emergency declarations were in effect for 322 coun-
ties across five Southern states. Warnings were issued as
far west as Alabama’s border with Mississippi, and the
coasts of Georgia and the Carolinas. The National Guard

activated 3,500 troops, and 1.5 million meals were ready
to be distributed. One million gallons of water were also
prepared.

The storm was the first major hurricane to make
landfall in the continental U.S. since Hurricane Irma last
year. That storm, which struck a different part of Florida,
caused an estimated $50 billion in damage and was cited
in 92 deaths.

The storm crossed Georgia and parts of the Carolinas
that were deluged when Hurricane Florence, a Category
1 storm, struck last month. This is an instance of an area
being struck again while still recovering from the prior
blow, a predicted occurrence that likely will become com-
mon in many locales globally.

At least $81 billion in taxpayer money has been spent
on recovery projects since 1992, often just replacing what
was lost with no regard for the realities of climate change.
(More on that, and FEMA, in Blog 18.)

Less known recent events included a powerful cy-
clone in eastern India cutting off electricity, uprooting
trees, crumbling mud houses and killing at least 18 peo-
ple. The storm, Cyclone Titli, came off the Bay of Bengal
before hitting the coast with wind speeds near 95 mph.
Before the storm made landfall, the state governments
evacuated several hundred thousand people, placing
them in more than 1,000 shelters. By the time Cyclone Tit-
li touched down, half a million-people had lost electricity.

And Majorca suffered a major storm that killed at
least 12 people after heavy rain and flash floods hit the
Spanish island. Six of the victims were Spanish, with two
British, two German and one Dutch citizen also among
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the victims (the 12th victim remains unidentified). A rise
in the death toll remains a possibility.

New IPCC Report

The United Nations Intergovernmental Panel on Cli-
mate Change issued a “Special Report on Global Warm-
ing of 1.5°C” with a clear message (again): that humanity
must utterly transform its energy systems in the next de-
cade or risk ecological and social disaster.

The panel was created in 1988 and synthesizes the
findings of leading climate scientists. It received the 2007
Nobel Peace Prize for its straightforward periodic reports
summarizing what is known about climate change. Its lat-
est report is an urgent warning of the incredible dangers
posed by climate change. One UN official and co-chair-
man of the panel, Jim Skea, described it as “a deafening,
piercing smoke alarm going off in the kitchen.” The IPCC
reports are written for the layman, for the “policy-maker”
in governments around the world. And while the world
community regularly meets and talks about the imminent
dangers of climate change, this report makes clear that
not nearly enough is being done.

The report was written by 91 scientists from 40 coun-
tries who analyzed more than 6,000 scientific studies and
came about at the request of several small island nations
that took part in the Paris talks and fear for their future
due to sea level rise. The Paris accord includes pledges
from 195 countries to limit increases in global warming to
3.6F degrees (2C degrees) above preindustrial levels. But
the small island nations asked the panel to study a lower
threshold, 2.7F degrees (1.5C degrees). The panel’s report
concluded that the stricter threshold should become the
new target albeit merely aspirational. But higher, more
likely thresholds, pose catastrophic consequences: mass
die-offs of coral reefs, widespread drought, famine, wild-
fires, powerful storms, potential conflict over land, food
and fresh water and millions of environmental refugees.
Everything we are seeing now, but much worse.

Despite all the prior IPCC reports and warnings
(see Blog #1), global emissions increased 1.5 percent
in 2017 and likely increased further in 2018. The panel
said a mammoth global effort is needed immediately
and through the century to decarbonize energy systems.
The next 10 years are crucial. To prevent 2.7F degrees of
warming, the report said, greenhouse pollution must be
reduced by 45 percent from 2010 levels by 2030, and 100
percent by 2050. It also found that, by 2050, use of coal
as an electricity source would have to drop from nearly
40 percent today to between 1 and 7 percent. Renewable
energy such as wind and solar, which generate about 20
percent of the electricity today, must increase to about 67
percent.

We can do this. But it will take concerted efforts by
voters to push for real change in political leadership
and legislation, and personal change as well. It will take
enormous public and private investment and technologi-

cal progress, maybe a breakthrough or two (we need to
remove more carbon from the atmosphere than trees can
do alone). Electric cars must replace gas-powered cars.
The public, especially the U.S. must become more actively
engaged, via home insulation, installation of smart ther-
mostats, use of public transportation, more efficient appli-
ances and boilers, and change in diet (livestock account
for about 14.5 percent of GHG emissions globally). This is
not a problem for the next generation. Climate change is
here and it must be dealt with now. Climate change was
not a topic in the last presidential or vice-presidential de-
bates. It must be the topic. And there must be legislation
such as in Washington State where Gov. Jay Inslee seeks
voter approval of a carbon tax. It would be the first of its
kind, in any state, and could serve as an inspiration for
others.

The UN Report urges such an approach. Putting a
price on carbon dioxide emissions is crucial if we are to
get global warming under control. This Report follows
the awarding of the Nobel Memorial Prize in Economic
Science to the American economists William Nordhaus
and Paul Romer for their work on climate change—spe-
cifically, the idea that putting a price on carbon can drive
down emissions. Professor Nordhaus stated that “the
most efficient remedy for the problems caused by green-
house gas emissions would be a global scheme of carbon
taxes that are uniformly imposed on all countries.” In the
1970s, Professor Nordhaus argued that companies that
burn fossil fuels should be taxed at a rate that reflected
the harms they were imposing on the rest of the world.

More than 40 governments around the world, includ-
ing the European Union and California, have now put a
price on carbon, either through direct taxes on fossil fuels
or through cap-and-trade programs. But it has been po-
litically difficult to set a price high enough to spur signifi-
cant reductions in carbon emissions.

Economists have long been enthusiastic about carbon
pricing because of the policy’s efficiency. Give companies
a financial incentive to reduce their fossil-fuel use, and
they will find creative and cost-effective ways to do so
without the need for unpopular government regulations.

In 2012, the Australian government enacted a cap-
and-trade program that effectively set a price on carbon
of $23 per ton. Emissions fell nationwide under the pro-
gram. But heavy political backlash from industry groups
and voters aided the rise of the more conservative Liberal
Party in 2013 which repealed the program.

A recent report from the Organization for Economic
Cooperation and Development found that the average
carbon price across 42 major economies was around $8
per ton in 2018, far below the level most experts say is
necessary to address climate change. Those low prices
may reflect political constraints on pricing carbon directly.
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The United Nations report estimated that a more ef-
fective carbon price would be $135 to $5,500 per ton of
carbon dioxide pollution by 2030 to reach the goal of 1.5C
degrees (2.7F degrees) of global warming.

Carbon pricing has shown signs of progress in parts
of the world. Portugal instituted a carbon tax in 2015, and
Chile followed suit in 2017. China has a carbon-trading
program in several of its provinces. California recently
expanded its cap-and-trade program to cover 85 percent
of its statewide emissions. This fall, voters in Washington
State will decide whether to enact a statewide carbon tax.

Whether governments rely on carbon pricing, direct
subsidies for clean energy or other policies, nations will
have to do far more than they are currently doing for the
world to avoid drastic climate change.

In an interview with the Nobel committee, Dr. Nor-
dhaus said he was “concerned about the fact that we're
doing so little.” “The policies are lagging very, very far—
miles, miles, miles—behind the science and what needs to
be done.”

Half a Degree of Warming

The Earth has already warmed 1C degree (1.8F de-
grees) since the 19th century. The above-noted UN Report
analyzed the consequences of a 1.5 or 2C degrees warm-
ing.

Half a degree may not sound like much. But as the
report details, even that much warming could expose tens
of millions more people worldwide to life-threatening
heat waves, water shortages and coastal flooding. Half
a degree may mean the difference between a world with
coral reefs and Arctic summer sea ice and a world with-
out them.

At 1.5C increase, sea ice will remain during most
summers. At 2C, ice-free summers are 10 times more
likely. An additional half-degree of warming could mean
greater habitat losses for polar bears, whales, seals and
sea birds. But warming temperatures could benefit Arctic
fisheries.

At 1.5C, about 14 percent of the world population
would be exposed to severe heat waves at least once ev-
ery five years. At 2C, about 37 percent of the world popu-
lation would be so exposed. The tropics likely would
experience the biggest increase in the number of “highly
unusual” hot days.

At 1.5C, over 350 million people worldwide would
be subject to water scarcity in urban settings. At 2C, over
411 million people would likely be so affected. The Medi-
terranean region is expected to see “particularly strong
increases in dryness” in a 2C world.

At 1.5C, many species would lose more than half
of their current ranges, including 6 percent of insects, 8
percent of plants and 4 percent of vertebrates. At 2C, 18

percent of insects, 16 percent of plants and 8 percent of
vertebrates may be so affected.

At 1.5C, 31 to 69 million people worldwide could be
exposed to flooding from sea level rise in 2100 (without
adaptation). At 2C, 32 to 80 million people could be so
affected. Small island nations may well be gone.

An extra 580,000 to 1 million square miles of perma-
frost would thaw at 2C compared to 1.5C, which would
release immense amounts of methane.

Global crop yields are expected to be lower under 2C
of warming compared to 1.5C, especially in sub-Saharan
Africa, Southeast Asia, and Central and South America.

And 1.5C degrees is a best-case scenario. Without an
extremely rapid, and perhaps unrealistic, global push to
zero out fossil fuel emissions and remove carbon dioxide
from the atmosphere, 2C degrees (3.6F degrees) or higher
this century looks likely. All the national pledges made
in Paris to curb emissions, if achieved (which is unlikely)
puts the world on track to warm around 3C degrees or
more.

Each time the Earth heats up an extra half-degree,
the effects aren’t uniform across the planet. Some regions,
such as the Arctic, will heat up two to three times faster.
The Mediterranean and Middle East regions could see a 9
percent drop in water availability at 1.5C of warming and
a 17 percent drop at 2C degrees.

The report also highlights the possibility that even
modest amounts of warming may push both human
societies and natural ecosystems past certain thresholds
where sudden and calamitous changes can occur.

Coral reefs provide food and coastal protection for
half a billion people worldwide. Before the 1970s, it was
rare for ocean temperatures to get so warm that swaths
of corals would bleach and die. But as global average
temperatures have risen half a degree in that span, these
bleaching events have become a regular phenomenon.
With an additional half-degree of warming above today’s
levels, tropical coral reefs will face “very frequent mass
mortalities.” But at 2C degrees of total warming, coral
reefs are in danger of vanishing entirely.

It is less certain when other long-feared tipping
points will occur, such as the irreversible disintegration of
the vast ice sheets on top of Greenland or West Antarctica.
The report warns that these ice sheets could potentially
start to destabilize with 1.5 to 2C degrees of warming,
committing the world to many more feet of sea level rise
for centuries to come.

The report also warns that vulnerable areas, like
many African countries and small island nations, may
struggle to cope with multiple impacts. Crop failures,
heat waves and the expansion of malaria-carrying mos-
quitoes compound when they occur together.
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To stay below 2C degrees virtually all the coal plants
and gasoline-burning vehicles on the planet would need
to be quickly replaced with zero-carbon alternatives. This
means no home, business, or industry heated by gas or
oil; no vehicles powered by diesel or gasoline; all coal and
gas power plants shuttered; the petrochemical industry
converted wholesale to green chemistry; and heavy in-
dustry like steel and aluminum production either using
carbon-free energy sources or employing (future) technol-
ogy to capture CO2 emissions and permanently store it.

In addition, depending on how fast emissions are
cut, between 0.4 and 2.7 million square miles (1-7 million
square kilometers) of land may have to be converted to
growing bioenergy crops and up to 3.86 million square
miles (10 million square kilometers) of forests added by
2050. And still that won’t be enough, the report warns.
Every pound of CO2 emitted in the last hundred years
will continue to trap heat in the atmosphere for hundreds
of years to come. By 2045 or 2050 there will still be too

crisis are available and affordable right now. Visionary
leaders and millions of people are organizing to ensure
more than half of the nation’s coal plants are retired or re-
tiring, dangerous pipelines are stopped, electric vehicles
are deployed, the build-out of dirty gas infrastructure is
halted, and more American cities commit to 100 percent
clean energy.

Getting the planet’s warming under even a modicum
of control requires a fast-moving transformation of hu-
man civilization at a magnitude that has never happened
before.

Failing to cap global warming dramatically increases
risks to human civilization and the ecosystems that sus-
tain life on Earth.

Despite these projections, some groups closely watch-
ing the process say the final version of the report—which
had to be approved by all 195 IPCC member nations—
doesn’t do enough to warn world leaders about the grim

“The United Nations Intergovernmental Panel on Climate Change issued a

‘Special Report on Global Warming of 1.5°C” with a clear message (again):

that humanity must utterly transform its energy systems in the next decade
or risk ecological and social disaster.”

much CO2 in the atmosphere. More forests or some form
of direct capture that takes CO2 out of the atmosphere
will be essential to stabilize global temperatures at 2.7F
degrees (1.5C degrees), the report says.

Forests must play a much bigger role in cutting emis-
sions. Forests provide an important service to humanity
currently removing about 25 percent of our CO2. Re-
forestation and improving forest management together
could remove CO2 from the atmosphere amounting to 18
percent of the reductions needed by 2030. Brazil, China,
India, Mexico, Australia, the U.S., Russia, and the Euro-
pean Union could also substantially increase their forests
economically and without impacting food production—
while potentially removing billions of tons of CO2 from
the atmosphere. Protecting and increasing tropical forests
is especially important since they cool the air and are key
in creating regional rainfall for growing food.

Existing forests must be protected to avoid dangerous
climate change. The world’s forests contain more carbon
than exploitable oil, gas, and coal deposits. Our planet’s
future climate is inextricably tied to the future of its for-
ests.

The path forward requires that we move beyond dirty
fossil fuels like 0il, gas, and coal to an economy powered
by 100 percent clean, renewable energy. The clean energy
solutions that cut the carbon pollution fueling the climate

consequences of reaching potential climate tipping points
that could trigger conflicts over resources and mass mi-
gration.

There’s also a growing risk that warming will disrupt
key ocean circulations, including currents that keep Eu-
rope mild despite its relatively high latitude. That could
have dramatic consequences, including a Scandinavian-
like climate for temperate parts of Western Europe.

Numbers from the International Federation of Red
Cross and Red Crescent Societies provide a solid founda-
tion for those concerns: weather-related events displaced
23.5 million people in 2016.

University of Florida sea level rise expert Andrea
Dutton said she hopes the new report will help clarify
global warming threats for the public, especially the risk
of sea level rise in coastal areas.

“What sounds like small increments in temperature
can have devastating effects in terms of climate impacts
on growing human populations,” she said. “This report is
not about whether the planet can withstand another half-
degree increase in temperature. It is about understanding
whether we can withstand it. Small temperature changes
can have far-reaching impacts on our ability to survive on
this planet.”
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In Indonesia, the rising water and erosion has inun-
dated poor coastal communities, like one on Java, where
the residents can’t afford to move. Sea level rise is already
causing frequent flooding and contaminating fresh water
supplies on low-lying islands. Satellite measurements
from recent years show sea level rising faster than ex-
pected, and new data from ancient ice layers, tree rings
and other sources suggest the polar ice sheets are more
vulnerable to extensive melting at 1.5C warming than
previously believed.

“So, it is all doom and gloom? No, because every
increment of progress we can make to keep the tempera-
ture from climbing even higher will make a difference,”
Dutton said. “The steps that need to be taken to abate
the worst outcomes require leadership at every level. My
hope is that this report will encourage and empower that
leadership.”

Humanity likely will have to remove large quanti-
ties of CO2 from the atmosphere later this century. If the
average global temperature exceeds 1.5C warming by just
0.2 degrees, CO2 removal would have to be deployed at
a scale “that might not be achievable given considerable
implementation challenges,” the report says.

The IPCC report will be key to discussions in Kato-
wice, Poland, in December, when the world meets for
the annual UN climate talks to try to finalize the rules for
implementing the Paris Agreement.

Christopher Weber, global lead scientist for climate
and energy for the World Wildlife Fund, said negotiators
in Poland should focus on the underlying science.

“This is not a political negotiation, it’s a science re-
port. We're already seeing impacts like super storms,
wildfires and heat waves from 1C degree of warming,” he
said. “This report underscores that many of the impacts
we thought we would see at 2C degrees we will see soon-
er, and they may be unstoppable above that.”

Avoiding the most serious damage requires trans-
forming the world economy within just a few years, said
the authors, who estimate that such damage would cost
$54 trillion at 2.7F degrees of warming and $69 trillion at
3.6F degrees of warming. The report emphasizes the po-
tential role of a tax on carbon dioxide emissions. “A price
on carbon is central to prompt mitigation.”

Under the Obama administration, government
economists estimated that an appropriate price on carbon
would be in the range of $50 per ton. Under the Trump
administration, that figure was lowered to about $7 per
ton.

The World Coal Association disputed the conclusion
that stopping global warming calls for an end of coal use.

Americans for Prosperity, the political advocacy
group funded by Charles and David Koch, has made a

point of campaigning against politicians who support a
carbon tax.

“Carbon taxes are political poison because they in-
crease gas prices and electric rates,” said Myron Ebell,
who heads the energy program at the Competitive Enter-
prise Institute, an industry-funded Washington research
organization, and who led the Trump administration’s
transition at the EPA.

The report details the economic damage expected
should governments fail to enact policies to reduce emis-
sions. The United States, it said, could lose roughly 1.2
percent of gross domestic product for every 1.8F degrees
of warming.

In addition, it said, the United States along with Ban-
gladesh, China, Egypt, India, Indonesia, Japan, the Phil-
ippines and Vietnam are home to 50 million people who
will be exposed to the effects of increased coastal flooding
by 2040, if 2.7F degrees of warming occur.

At 3.6F degrees of warming, the report predicts a
“disproportionately rapid evacuation” of people from
the tropics. “In some parts of the world, national borders
will become irrelevant,” said Aromar Revi, director of the
Indian Institute for Human Settlements and an author of
the report. “You can set up a wall to try to contain 10,000
and 20,000 and one million people, but not 10 million.”

The past decade has seen an astonishing run of re-
cord-breaking storms, forest fires, droughts, coral bleach-
ing, heat waves, and floods and environmental refugees
around the world with just 1.8F degrees (1.0C degrees) of
global warming. But much of this will get substantially
worse with 2.7F degrees of warming, and far worse at
3.6F degrees (2C degrees), according to the Report.

Washington

Despite the controversial policy implications, the
United States delegation joined more than 180 countries
in accepting the report’s summary for policymakers,
while walking a delicate diplomatic line. A State Depart-
ment statement said that “acceptance of this report by
the panel does not imply endorsement by the United
States of the specific findings or underlying contents of
the report.” “We reiterate that the United States intends to
withdraw from the Paris agreement at the earliest oppor-
tunity absent the identification of terms that are better for
the American people.” Legally, the U.S. cannot formally
withdraw from the pact until 2020 (the day after election
day), and the agreement’s terms are voluntary.

Trump, who has mocked the science of human-
caused climate change, has vowed to increase the burning
of coal. In Brazil, the world’s seventh-largest emitter of
greenhouse gas, voters are poised to elect a new presi-
dent, Jair Bolsonaro, who has said he also plans to with-
draw from the accord.
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Trump cut the American contribution to a global fund
that supports climate mitigation and assistance efforts in
developing countries by two-thirds, to $1 billion. He has
tried to cut government funding of climate-related re-
search—an effort that Congress has so far resisted.

The White House issued no public response to the
United Nations report. A deputy press secretary noted
that carbon dioxide-related emissions declined 14 percent
in the U.S. from 2005 to 2017 [due to an economic slow-
down and an increase in the use of natural gas], while
they rose 21 percent globally during the same period.

Trump encouraged scientists recently when he nomi-
nated Kelvin Droegemeier, a well-respected meteorologist
who is an expert on extreme weather, to lead the White
House Office of Science and Technology Policy. The post
has been vacant since Trump took office.

The Trump administration’s counterterrorism strat-
egy made no mention of climate change as a cause for
extremism. The Obama administration regularly cited it
in threat assessments because of its effect on migration/
refugees and the competition for food and water.

Facts on the Ground; Climate Change Impact on Food
Chain; Election Results and Climate Change; Washington

By Carl Howard

Facts on the Ground

Violent thunderstorms, small tornadoes that blew
roofs off homes and winds equivalent to a Category 3
hurricane lashed Italy from Piedmont to
Sicily in late October, killing at least nine
people with many injured and firefight-
ers and other rescue workers scrambling Posted
to respond to emergency calls. 11/9/18

18

In Venice, ferocious winds drove the

high tide to more than 61 inches above average sea level,
one of the highest levels ever recorded, flooding much of
the city. It was the highest flood there in a decade. Pedes-
trians used raised walkways throughout the city, while
others waded through thigh-high water. Tourists swam
in historic Saint Mark’s Square in front of the city’s cathe-
dral.

An editorial in the Venice daily Il Gazzettino asked
about the Moses Project, the divisive, unfinished, multi-
billion-dollar system of floodgates that has been under
construction for years. Venice was built in a lagoon and
has always been vulnerable to flooding. The system of
barriers is supposed to offer some protection as global
warming and rising seas worsen the threat.

While Italy was flooded, Germany was in historic
drought. Its major rivers, the Danube, the Elbe and the
Rhine, were not navigable for large ships and all naviga-
tion was slowed due to record low water levels. Fish and
aquatic life died in warm, shallow, oxygen-starved water.
The lack of water was due in part from lack of rain and
in part from lack of snow-melt from glaciers and snow-
packs which are at reduced levels as well. Farming losses
are in the billions. Climate models suggest this is to be a
frequent occurrence (McKibben’s “Eaarth,” see Blog 3; all
Blogs are available via NYSBA.org, Quick links, Blogs).

Also in late October, Typhoon Yutu struck the Ameri-
can territory of the Northern Mariana Islands tearing
through Saipan and Tinian and destroying more than

100 homes. The eye of the storm passed over Tinian with
wind speeds of 180 mph , the equivalent of a Category 5
hurricane. Meteorologists said Yutu could be the stron-
gest storm to strike the U.S. this year.

Edwin K. Propst, a representative in the common-
wealth’s legislature, said he spent a sleepless night at
home with his family on Saipan: “Last night, it was like
a freight train and a 747 were racing, and you're right in
between them.” As the storm ripped the shutters off his
home and broke windows, he retreated to a back room.
After sunrise, he ventured out to survey the damage.

“I visited several constituents who lost it all,” he said.
“Their homes, their valuables, their prized possessions.”

Trump declared an emergency in the Northern Mari-
ana Islands and authorized the Federal Emergency Man-
agement Agency (Blog 19 will address FEMA) to begin
disaster relief efforts.

Mr. Propst said he has not seen a storm this bad in
decades and would not be surprised if electricity did not
return to Saipan for months. “We really need help,” he
said. “Our island has been flattened. It’s one of the worst
typhoons we’ve seen in a very, very long time.”

Nine bodies were recovered from a landslide in the
town of Natonin, which buried a government building.
Fourteen people were rescued and nine were still miss-
ing. In the nearby town of Banaue, which was also hit
by a landslide, volunteers retrieved the bodies of four
people, two of them children.

Yutu was the 18th typhoon of the season to hit the
Philippines, which endures 20 or so every year. It came
one month after Typhoon Mangkhut dumped heavy rains
causing landslides that killed at least 150 people. Mang-
khut was the most powerful storm to hit the archipelago
since 2013 when Typhoon Haiyan killed thousands. Such
storms are predicted to become increasingly fierce and
deadly.
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Climate Change Impact on Food Chain—One
Example

The purple urchin is devouring the kelp forests off
Northern California’s coast. The underwater forests—
huge, sprawling tangles of brown seaweed—are in many
ways just as important to the oceans as trees are to the
land. Like trees, they absorb carbon emissions and pro-
vide critical habitat and food for a wide range of species.
But climate change has triggered a 60-fold explosion of
purple urchins and the kelp forests have declined by 93
percent.

The extent of the danger is extensive. Kelp forests
exist along the cooler coastlines of every continent ex-
cept Antarctica. They are threatened both from warming
oceans and from changes induced by warmer water.

Maine’s forests of sugar kelp, a source of the sweet-
ener mannitol, have also suffered declines from warm-
ing water. And in Tasmania, kelp forests also have suc-
cumbed to a purple urchin outbreak.

This story of disappearing kelp demonstrates how
an interwoven food system breaks down and threatens
people’s livelihoods. Red urchins, larger than purple ur-
chins, are commercially viable because people eat their
gonads. The delicacy is known to sushi-lovers as uni. But
the growing purple urchin population outcompetes the
red urchins for kelp. Without kelp, red urchins starve.

The value of Northern California’s commercial red
urchin fishery has declined from $3.6 million in 2013 to
less than $600,000 in 2016. Many harvesters have given
up. Those still working are taking bigger risks, going out
farther to dive in deeper waters for their catch. Whereas
they used to dive 10 to 50 feet, now it’s 70 to 110 feet.
Diving that deep is more dangerous and divers have
drowned and suffered the effects of decompression sick-
ness, which can be deadly.

The trouble began with the starfish. Sunflower star-
fish, whose appendages can span more than three feet,
normally eat purple urchins, helping to limit their num-
bers. But in 2013, the starfish began dying, probably due
to a virus aided by warmer waters.

Sea otters, another predator of purple urchins, were
hunted to near extinction in Northern California by 19th-
century fur traders. Their numbers have not rebounded.

Around the same time as the starfish dye-off, a mass
of warm water appeared hundreds of miles off Alaska,
British Columbia, Washington and Oregon. By 2014 that
warm water had moved toward land, stretching from
Southeastern Alaska down to Mexico.

The marine heat wave was hotter than anything
humans had recorded dating back to the late 1800s. Re-
searchers and locals called it “the Blob.” It would last into
2016. Studies linked it to climate change. Over 90% of the
heat trapped on Earth due to global warming has been

absorbed by the ocean, increasing its temperature and al-
tering the delicate balance of marine life.

The Blob also slowed the process of upwelling in
which cooler waters and nutrients move from deeper in
the ocean up to the surface. That choked off a critical sup-
ply of nourishment for the kelp.

A warmer ocean is not as productive as the normally
cooler ocean. It can’t hold as much oxygen. The combina-
tion of higher temperatures and less nutrients led to the
kelp die-off.

In the absence of predators and with dwindling food
supplies, the purple urchins have gone on a rampage.
Farther south on California’s coast near Monterey, purple
urchins are eating southern sea palm. The reef is covered
with brittle stars, which would have been eaten by sun-
flower starfish. Purple urchins are devastating the reefs,
removing all algae (kelp and other seaweeds are algae).

Scientists say the impacts underwater this year have
been more devastating than anything they’ve seen in the
past. The remaining red urchins have begun adapting.
While they are normally vegetarian, at deeper depths
they are turning carnivorous and eating barnacles to the
astonishment of scientists.

This year, for the first time, California state fishery
managers closed the region’s recreational red abalone
fisheries for the entire season. The abalone, edible sea
snails that are a prized delicacy, also depend on kelp for
food. The state is likely to close the abalone fisheries for
the next two seasons as well. A 2013 report found that
more than 31,000 people visited the fisheries each year,
contributing $44 million to the sparsely populated com-
munities nearby. Without abalone, the restaurants, camp-
grounds, hotels and businesses that depend on those visi-
tors are struggling.

Locals worry that rockfish—Ilike sculpin, rock cod
and red snapper—may be next. They spawn in kelp
forests. Worldwide, 100 species of rockfish rely on kelp.
Adding to the challenges, a new blob of warmer water
formed this year in the Northeast Pacific Ocean, though it
has not reached the California coast. Yet.

Recall from Blog 1 that Food and Sustenance from
Ocean/Water is one of the foundational blocks support-
ing human civilization. Disruptions to marine ecosystems
is a profound harm to this fundamental block.

Election Results and Climate Change

Governor Jay Inslee (D-WA) has now failed three
times to pass the nation’s first tax on planet-warming
CO2 emissions. Voters in Washington State rejected Initia-
tive 1631. Its rejection may well prove that carbon taxes
are not politically viable in the United States.

The measure proposed a tax of $15/ton of CO2 in
Washington starting in 2020, with the cost increasing $2
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a year after that, until the state meets certain emissions
targets.

Opponents of the measure included BP America,
Phillips 66 and Marathon Oil Corp unit Andeavor. All
three own refineries in the state. The industrial conglom-
erate Koch Industries, spent $28 million in the fight, the
most money ever spent to combat a ballot initiative in
the state. Opponents said it would have cost an average
household $440 in the first year.

Big Oil raised double the $15.2 million spent on sup-
porting the initiative by an alliance of green groups and
billionaire activists including Bill Gates and Michael
Bloomberg.

The big-ticket battle reflected the stakes of climate
regulation. The oil industry worries new curbs on carbon
emissions will cut profits, while environmentalists worry
that a failure to halt global warming will harm the planet.

Washington is the nation’s fifth biggest fuel-produc-
ing state with five refineries. Those facilities last year pro-
duced about 5.6 million metric tons of CO2, an amount
that would have yielded the state $83 million.

In New Mexico, voters elected the Democrat, Stepha-
nie Garcia Richard for public lands commissioner. The
State Land Office is responsible for managing about 13
million mineral acres and 9 million surface acres that are
leased for uses such as grazing and oil and gas drilling.
The leases generate hundreds of millions of dollars an-
nually for the state. The money is invested through the
multibillion-dollar Land Grant Permanent Fund, with
proceeds benefiting public schools, universities, hospitals
and other state institutions.

At stake was a job with the authority to regulate the
emissions of methane, a powerful planet-warming green-
house gas that leaks from oil and gas operations and is
more than 25 times as potent as CO2 in trapping heat in
the atmosphere.

Methane leaks from oil and gas operations in and
around the state have created the nation’s largest methane
cloud, about the size of Delaware, over the state’s Four
Corners region.

Ms. Richard vowed to crack down on leaks of meth-
ane. She defeated a former commissioner, Patrick Lyons
(R), who had the backing of the oil industry, including a
$2 million contribution by Chevron to the political action
committee supporting his campaign.

In Arizona voters defeated Proposition 127 which
would have required state utility companies to get half of
the power it sells to customers from renewable sources by
2030. Arizona Public Service strongly opposed the mea-
sure citing a possible sharp increase in energy prices to
consumers if it passed. Under current state requirements,
utilities must get 15 percent of their power from a renew-
able source by 2025.

But Nevada overwhelmingly passed a renewable
energy initiative putting the state one step closer toward
mandating a higher amount of wind and solar be used
in its energy portfolio. The campaign to pass Question 6
won by a near 20-point margin, 59 percent to 40 percent.

The ballot initiative calls for electric utilities to ac-
quire half of their electricity from renewable sources—
such as wind, solar and hydroelectric—by 2030. The pro-
posed mandate is a major step up from its current renew-
able portfolio standard of 25% renewables by 2025.

Tom Steyer, a billionaire environmental activist from
California, devoted nearly $6 million to back Question 6
through his NextGen Climate Action organization.

However, state regulators will not begin enforcing
stricter energy mandates. Under Nevada law, constitu-
tional amendments require passage by voters in two con-
secutive elections—meaning Question 6 will need to win
again in 2020 to become law.

The initiative is expected to face more resistance in
2020. NV Energy was largely quiet this year but the utility
company likely will spend millions to defeat it over the
next two years.

Conversely, Steyer’s investment in Nevada was mini-
mal compared to the money he spent elsewhere in the
country—more than $21 million through NextGen in the
Arizona initiative. Steyer likely will spend more in the
second round.

Twenty-nine states and Washington, D.C., have Re-
newable Portfolio Standards, although only a few—Cali-
fornia, Hawaii, New York, New Jersey and Vermont—are
as ambitious as Nevada’s.

Some policy experts say the mandates for more re-
newable power will drive down the cost, leading to a
market-driven spread of cleaner energy. This has been the
experience in states where such mandates exist.

Voters in three Colorado communities, Boulder, La-
fayette and Fort Collins, voted to suspend or ban hydrau-
lic fracturing. But a fourth community, Broomfield, about
12 miles east of Boulder, narrowly rejected a fracking
moratorium. Seventy-eight percent of Boulder residents
voted to suspend fracking within city limits for five years,
while a similar measure won 56 percent in Fort Collins. In
Lafayette, voters permanently banned fracking within the
city with 59 percent of the vote. Broomfield defeated the
measure by 13 votes out of more than 20,500 cast.

In Colorado, the boom in fracking has led to a surge
in oil and natural gas production and millions of dollars
in new tax revenue. It has also raised fears that the pro-
cess has poisoned residents” water.

The temporary bans do not go as far as the outright
bans on fracking in Maryland, New York and Vermont,
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but oil and gas companies fear that the Colorado move-
ment could spread to other states.

Washington

Trump proposed a pro-ethanol perk aimed at sooth-
ing corn and soybean farmers made anxious by his de-
cision to impose tariffs on China which began a trade
dispute with a major buyer of American agricultural
products.

The plan—which will include lifting a federal ban on
summer sales of higher ethanol blends of gasoline, some-
thing the industry has long sought—will be critical to as-
suaging farmers in Jowa and elsewhere who worry about
the falling prices of corn and soybeans.

“There is anxiety about the president’s program on
putting on tariffs,” said Senator Grassley (R, IA) though
he noted the administration’s successful renegotiation
of a trade deal between the United States, Canada and
Mexico has allayed some of those concerns.

Still, he said that for farmers, the ethanol announce-
ment “would be a big boost not only because of the anxi-
ety of tariffs but because we’re having another record
corn crop and that naturally drives down prices.” Grass-
ley has long pushed to allow the sale of higher ethanol
blend gasoline in summer months. The restrictions have
been in place due to concerns that burning ethanol in hot
weather contributes to smog.

Trump plans to lift the ban that generally runs from
June through September on selling gasoline that is
blended with 15 percent ethanol. He has criticized the
anti-smog measure, which was imposed in 2011, as “ri-
diculous.”

Trump will direct EPA to write a rule allowing the
blended fuel to be sold year-round. The rule, which will
have a public comment period, will be fast-tracked to be
finalized before next summer’s driving season.

Trump will also move to make it easier for the oil in-
dustry to comply with federal rules requiring it to either
blend ethanol into its products or buy credits. Still, the oil
industry vehemently opposes lifting the summertime ban
because it could weaken the industry’s market share and
stands strongly against the plan.

The American Petroleum Institute, the country’s larg-
est oil and gas lobbying group, called lifting the summer-
time ban “ill-advised.” A bipartisan group of 20 oil-state
senators wrote a letter to Trump arguing that a “one-sided
approach” to the Renewable Fuel Standard, which re-
quires that refiners blend increasing amounts of ethanol
and other biofuels into the nation’s gasoline and diesel
supply, is “misguided.”

The tension between farmers and the oil industry
over ethanol has been a running theme throughout
Trump’s administration. Former EPA Administrator Pruitt

clashed with Sen. Grassley and other corn-state Repub-
licans for granting small oil refineries waivers from the
Renewable Fuel Standard.

Pruitt resigned in July amid ethics scandals, but the
loss of support among key Midwest Republicans likely
hastened his departure.

Mercury Rule

The Trump administration has completed a legal pro-
posal to dramatically weaken the regulation of mercury,
a toxic chemical emitted from coal-burning power plants.
Mercury is known to damage the nervous systems of chil-
dren and fetuses. This sets the stage for the possible full
repeal of the rule later.

The move is the latest, and one of the most signifi-
cant, in the Trump administration’s rollbacks of Obama-
era health and environmental regulations on polluting in-
dustries, particularly coal. The weakening of the mercury
rule would represent a major victory for the coal industry.

The rollback would also be a victory for Administra-
tor Wheeler’s former boss, Robert E. Murray, the chief
executive of the Murray Energy Corporation, one of the
nation’s largest coal companies. Mr. Murray, who was a
major donor to Trump’s inauguration fund, personally re-
quested the rollback of the mercury rule soon after Trump
took office, in a written “wish list” he handed to Energy
Secretary Rick Perry.

The proposal would also be a victory to the former
clients of William Wehrum, EPA’s top air official and the
chief author of the plan. Mr. Wehrum worked for years as
a lawyer for companies that run coal-fired power plants
which have long sought this change.

The proposal also highlights a key environmental
opinion of then Judge Brett Kavanaugh. The coal industry
sued to roll back the mercury regulation and in 2014 lost
its case in the U.S. Court of Appeals for the D.C. Circuit.
Judge Kavanaugh wrote the dissenting opinion express-
ing concerns about the rule’s cost to industry. Should the
legal battle over the proposed regulatory rollback reach
the Supreme Court, Justice Kavanaugh is expected to side
with the coal industry.

Specifically, the new proposal would repeal a 2011
EPA finding that when the federal government regulates
toxic pollution such as mercury from coal-fired power
plants, it must also, when considering the cost to indus-
try of that rule, calculate the additional health benefits of
reducing other pollutants as a side effect of implementing
the regulation. Under the mercury program, the economic
benefits of those health effects, known as “co-benefits,”
helped to legally and economically justify the cost to in-
dustry of the regulation.

When power plants comply with the rule and install
emissions reducing technology, they create the co-benefits
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of reducing soot and nitrogen oxide, pollutants linked to
asthma and lung disease.

The Obama administration estimated that the cost to
the electric utility industry was $9.6 billion/yr to install
mercury control technology, making it the most expensive
clean air regulation ever put forth by the federal govern-
ment. It found that reducing mercury produces $6 million
annually in health benefits. It further justified the regula-
tion by citing an additional $80 billion in co-benefits from
reducing soot and nitrogen oxide emissions.

The Trump proposal directs EPA to disregard the co-
benefits when considering the economic impact of a regu-
lation. Needless to say, should the proposal become final,
it would mean that the mercury rule would, on paper, ap-
pear to have far greater economic costs when ignoring the
health benefits. The Trump administration would then be
legally justified in weakening the rule and later eliminat-
ing it.

In a decision that echoed Judge Kavanaugh’s dissent,
the Supreme Court blocked the Obama-era mercury rule,
ordering EPA to conduct a new cost analysis. The Obama
administration did so and reinstated the rule in 2016.

Murray Energy then sued to block it, and last year
EPA successfully petitioned the D.C. Circuit Court of Ap-
peals to delay oral argument as the Trump administration
sought to rewrite the rule entirely. Stay tuned.

In other EPA news, it dissolved its Office of the Sci-
ence Advisor, a senior post that was created to counsel
the Administrator on the scientific research underpinning
health and environmental regulations.

The science adviser works across agency programs to
ensure that the highest quality science is integrated into
EPA policies and decisions. The move is the latest among
several steps taken by Trump that have diminished the
role of science while the administration pursues an agen-
da of rolling back regulations.

Similarly, EPA placed the head of its Office of Chil-
dren’s Health, Dr. Ruth Etzel, on administrative leave,
while declining to give a reason for the move noting only
that it was not disciplinary. As the head of an office that
regularly pushed to tighten regulations on pollution,
which can affect children more powerfully than adults,
Dr. Etzel had often clashed with Trump appointees who
sought to loosen pollution rules.

After dissolving the office of the scientific adviser, Mr.
Wheeler plans to merge the position into an office that
reports to EPA’s Deputy Assistant Administrator for Sci-
ence, a demotion that would put at least two more mana-
gerial layers between EPA’s chief scientist and its top
decision maker. Everything from research on chemicals
and health, to peer-review testing, to data analysis likely
will be affected.

EPA’s previous administrator, Scott Pruitt, in April
proposed a regulation that would limit the types of sci-
entific research that EPA officials could consider when
writing new public health policies, a change that could
weaken EPA’s ability to protect public health.

Last year, Pruitt altered two major scientific panels
that advise EPA on writing public health rules, restricting
academic researchers from joining the boards while ap-
pointing several scientists who work for industries regu-
lated by EPA.

‘v

SAVE THE DATES!

May 8, 2019:
Oil Spill Symposium

May 22, 2019:
Legislative Forum

September 22-24, 2019:
EELS Fall Meeting
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Recent Decisions in Environmental Law

Schulz v. Town of Hopewell Zoning
Bd. of Appeals, 163 A.D.3d 1477
(N.Y. App. Div. 2018)

Facts

Respondent-defendant Town of Hopewell Planning
Board (“Planning Board”) approved three area variances
for respondent-defendant Emily Jeffrey at a June 20, 2016
meeting.! These variances relieved Jeffrey “of a minimum
lot width requirement with respect to Jeffrey’s proposed
subdivision of property.”? Respondent-defendant Town of
Hopewell Zoning Board of Appeals (ZBA) subsequently
postponed a decision until after a July 18, 2016 meeting
of the Planning Board to allow for public comment.? The
Planning Board reversed its initial approval after hearing
comments from residents.* However, the ZBA determined
that the reversal was beyond the authority of the Plan-
ning Board and voted to approve the variances at a meet-
ing held on August 22, 2016, “without considering the
Planning Board’s July 18, 2016 review and comments.”>

Procedural History

Petitioners-plaintiffs (“petitioners”) brought a “hy-
brid CPLR Article 78 proceeding and declaratory judg-
ment action seeking to annul the ZBA’s determinations
approving the area variances and seeking a judgment de-
claring the ZBA's votes approving those variances void.”®
This is an appeal from a judgment entered on February
15, 2017, which granted the relief sought and denied a
motion of the ZBA and the Planning Board to dismiss the
petition “on, inter alia, the grounds that petitioners failed
to state a cause of action against the Planning Board and
improperly sought declaratory relief.””

Issue

Whether declaratory relief is a proper remedy when
mounting a challenge to an administrative determination,
as well as whether the ZBA’s grant of the area variances
was properly annulled by the supreme court.’

Rationale

Regarding the first issue of whether declaratory
relief was a proper remedy here, the court agreed with
respondent-defendants that it was improperly sought, “as
that relief is not an available remedy for challenging an
administrative determination.””

As to the second issue of whether the ZBA’s grant of
the area variances was properly annulled, the court notes
that it may “set aside a zoning board determination only
where the record reveals that the board acted illegally or
arbitrarily, or abused its discretion, or that it merely suc-
cumbed to generalized community pressure.”!? Here, the
Town of Hopewell’s Zoning Code (“Code”) provides that
the ZBA “shall refer applications for variance requests to

the Planning Board for review and comments. The Plan-
ning Board shall forward comments within 30 days of
the close of the public hearing of the [ZBA].”!! The court
found that, because no public hearing was held by the
ZBA until June 27, 2016, the initial approvals by the Plan-
ning Board were procedurally improper and the refusal
of the ZBA to consider the subsequent and “procedurally
compliant July 18, 2016 review and comments submitted
by the Planning Board therefore violated procedure set
forth in section 302 (G) of the Code.”1?

Conclusion

The court unanimously modified the judgment being
appealed from to dismiss the “petition/complaint insofar
as it sought declaratory relief and vacating the declara-
tion,” and affirmed the judgment as modified.'?

David Dickinson
Albany Law School, 2020
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NRDC v. Nat’l Highway Traffic Safety
Admin., 894 F.3d 95 (2d Cir. 2018)

Facts

Congress passed the Energy Policy and Conserva-
tion Act (EPCA) regulating motor vehicle fuel efficiency
in 1975.! When EPCA was initially passed, the corporate
average fuel economy (CAFE) penalty was set at $5.00
per tenth of a mile per gallon, but Congress has passed
statutes to adjust civil penalties to account for inflation.?

The price of the penalty never increased between
1975 and 1997, when in 1997, the penalty was raised to
$5.50 per tenth of a mile per gallon.? This was done ac-
cording to a rule limiting an increase to 10 percent.* This
limitation was then lifted in 2015, prompting the Na-
tional Highway Traffic Safety Administration (NHTSA)
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to pass an interim final rule raising the penalty to $14.00.°
This increase prompted the Alliance of Automobile Man-
ufacturers and the Association of Global Automakers to
petition NHTSA for partial reconsideration of the interim
final rule.® After a series of postponements, NHTSA in-
definitely delayed the increase of civil penalties.”

Procedural History

The petitioners (consisting of several states and vari-
ous environmental organizations) sought review of the
Suspension Rule published by the NHTSA indefinitely
delaying a previously published rule that would increase
civil penalties for noncompliance with the CAFE, argu-
ing that it was unlawfully promulgated.?

Issue

Whether the NHTSA exceeded its statutory authority
when it created a rule indefinitely delaying the effective
date of the new civil penalty promulgated by the agency
several months prior, and whether the agency violated
the requirements of the Administrative Procedures Act
(APA).S

Rationale

NHTSA argued that it needed to indefinitely delay
increased penalty pending reconsideration, but failed to
offer authority supporting the proposition, and instead
argued it is authorized to do so “because that is what
many other agencies do.”!? The court disagreed with this
argument, and held that a decision to reconsider a rule
does not give the agency authority to indefinitely delay
the rule pending reconsideration.!!

NHTSA also argued “[a] delay in the effective date
is . . .consistent with NHTSA'’s statutory authority to
administer the CAFE standards program.”!? The court
found, however, that this claim was unsupported by the
ECPA, and found no authority for NHTSA to indefinitely
delay the penalty increase.!®

NHTSA then argued that it had an ““inherent author-
ity’ to indefinitely delay the rule.”!* The court held that
this was not the case, and that agencies have no power
unless Congress disperses power to the agency.!

The court concluded that “NHTSA violated the APA
by announcing the Suspension Rule without having first
undertaken notice and comment rulemaking.”!® Under
this rule an agency must publish general notice of the
proposed rule before it may promulgate the rule.”” NHT-
SA attempted to invoke the APA “good cause” exception,
but the court rejected it, holding that this exception is
generally used in times of emergency.!8

Conclusion

The Second Circuit found that the agency lacked
statutory authority to indefinitely delay the effective date
of the rule, and that the agency, in promulgating the rule,

failed to comply with the requirements of the Adminis-
trative Procedure Act. The court granted the petition for
review while also vacating the Suspension Rule.

Benjamin Bucinell

Albany Law School ‘20
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Vill. of Ballston Spa v. City of Saratoga
Springs, 163 A.D.3d 1220
(N.Y. App. Div. 2018)

Facts

The City of Saratoga Springs and the City Council
(the “City”) developed three projects, known as the Gey-
ser Road Trail Project, which included the condemnation
of portions of petitioners’ property for the installation of
a trail for pedestrian and bicycle use along Geyser Road.!
The City completed a comprehensive review under the
State Environmental Quality Review Act (SEQRA), is-
sued a negative declaration, and subsequently adopted
a supplemental resolution that the project will not have
any significant adverse environmental impact.? Petition-
ers “alleged deficiencies in the City’s SEQRA review,”
after which the City adopted a supplemental resolution
“ratifying its SEQRA negative declaration, as well as a
determination and findings under the Eminent Domain
Procedure Law.”3 Petitioner Village of Ballston Spa (the
“Village”) additionally alleged that the condemnation of
two specific parcels of property would affect or put at risk
the water supply of the Village.*

Procedural History

This is a review of a determination by the City to
condemn petitioners’ property, initiated by the petitioners
under New York Eminent Domain Procedure Law § 207.°
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Issue

Whether the City’s plan to condemn two parcels of
property should be prevented by the public prior use doc-
trine, and whether the City “identified the relevant areas
of environmental concern, took a hard look at them, and
made a reasoned elaboration of the basis for its determi-
nation” pursuant to their obligation under SEQRA.®

Rationale

With respect to the prior public use doctrine, the court
noted that it does not prevent “the City from condemn-
ing a portion of real property owned by the Village.””

The doctrine instead prevents lands previously taken or
acquired for public use from another taking for public
use, “at least if such other use would interfere or destroy
the public use first acquired.”®

However, the court found that no evidence was pro-
vided by petitioners to prove the “allegation that trunk
lines connected to the Village’s reservoir are located un-
derneath the proposed trail,” and further that “petitioners
have failed to demonstrate how the City’s condemnation
of the Village’s property” would result in interference
with or destruction of the public use.’

Regarding the question of whether the City had met
its obligations under SEQRA, the court noted that SEQRA
requires “a reasoned elaboration of a determination of
significance” in order to “focus and facilitate judicial re-
view and. . .to provide affected landowners and residents
with a clear, written explanation of the lead agency’s
reasoning” behind the negative declaration.!® While the
court found that the City’s initial negative declaration
“failed to provide an adequate written explanation for
its negative declaration,” it later corrected this at a public
meeting where it adopted the supplemental resolution
in order to “remedy the defects” of the initial negative
declaration.!!

The court further held that because SEQRA provides
for situations in which a lead agency may amend a nega-
tive declaration, they could not preclude the City from
doing so here and instead rejected “an interpretation that
elevates form over substance.”!? Finally, considering the
initial comprehensive review performed by the City the
court held that the City “identified the relevant areas of
environmental concern, took a hard look at them” and is-
sued the written elaboration required by SEQRA.13

Conclusion

The court held that the condemnation of petition-
ers’ property was not prevented by the public prior use
doctrine and confirmed the City’s determination because
it had met its obligation under SEQRA to provide a rea-
soned elaboration of the determination.'*

David Dickinson
Albany Law School ‘20
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City of New York v. BP P.L.C., 325 F. Supp. 3d
466 (S.D.N.Y. 2018)

Facts

Defendants BP P.L.C. (BP), Chevron Corporation
(“Chevron”), ConocoPhillips, Exxon Mobil Corporation
(“Mobil”), and Royal Dutch Shell (“Shell”) are multina-
tional oil and gas companies.! Defendants are the first
(Chevron), second (Exxon), fourth (BP), sixth (Shell), and
ninth (ConocoPhillips) largest cumulative producers of
fossil fuels worldwide since the mid-19th century, respon-
sible for 11 percent of all carbon and methane pollution
from industrial sources since the industrial revolution.?
These gasses contribute to global warming, leading to
“hotter temperatures, longer and more severe heat waves,
extreme precipitation events including heavy down-
pours, rising sea levels, and other severe and irreversible
harms.”3 Plaintiff, the City of New York (“City”), claimed
defendants’ actions have increased the vulnerability of
New York City to global warming and climate change,
and that the defendants ongoing conduct “continues to
exacerbate global warming . . . caus[ing] recurring inju-
ries to New York City.”*

The City brought claims based in public and private
nuisance as well as trespass.® “The City requests com-
pensatory damages for past and future costs incurred by
the City to protect its infrastructure and property, and
to protect the public health, safety, and the property of
its residents from the impacts of climate change.”® The
City further requested an “equitable order ascertaining
damages and granting an injunction to abate the public
nuisance and trespass that would not be effective unless
Defendants fail to pay the court-determined damages for
the past and permanent injuries inflicted.””
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The U.S.-based defendants moved to dismiss the
amended complaint, and argued that (1) “the City’s
claims arise under federal common law and should be
dismissed, (2) the City’s claims are independently barred
by numerous federal doctrines, (3) the amended com-
plaint does not allege viable state-law claims, (4) the
City’s claims are not justiciable, and (5) the City has failed
to allege proximate cause.”®

Procedural History

Defendants moved to remove City’s amended com-
plaint under Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6).

Issue

Whether the district court has the statutory or consti-
tutional power to adjudicate the City of New York'’s suit
against defendants.

Rationale

The district court found that federal common law
displaces the City’s state law claim and does not permit
the City of New York to resolve their claims under state
law.” “Where ‘the interstate or international nature of
the controversy makes it inappropriate for state law to
control . . . our federal system does not permit the contro-
versy to be resolved under state law.””1? “The Supreme
Court has held that ‘the control of interstate pollution is
primarily a matter of federal law.””! “[T]he City’s claims
are ultimately based on “transboundary” emission of
greenhouse gasses” which indicates that “these claims
arise under federal common law and require a uniform
standard decision.”!2

The court stated that the Clean Air Act displaces
federal common law claims of public nuisance!® under
American Electric Power Co. v. Connecticut'* and Native
Village of Kivalina v. ExxonMobil Corp.'® In these two cases
a claim of public nuisance was brought against multiple
oil, energy, and utility companies alleging that the emis-
sions from the defendants contributed significantly to
climate change, causing harm against the plaintiffs.!® The
plaintiffs were asking for equitable relief'” and monetary
damages, '8 for harms caused by the past emissions of
the defendants and the resulting climate change issues
suffered by the plaintiffs. The courts dismissed the cases
on the premise that the Clean Air Act (CAA) displaces a
federal common law claim of public nuisance because the
CAA already provides a means of regulation for carbon
dioxide emissions from domestic power plants.'’

Lastly, the City “seeks to hold [the non-domestic]
Defendants liable for the emissions that result from their
worldwide production, marketing, and sale of fossil
fuels” based on the understanding that the CAA speaks
directly to the regulation of domestic emissions of green-
house gases rather than international emissions.?’ The
court dismissed this claim, stating that litigation of “an
action for injuries from foreign greenhouse gas emissions

in federal court would severely infringe upon the foreign-
policy decisions that are squarely within the purview of
the political branches of the U.S. Government.”?!

Conclusion
The district court granted the defendants motion to
dismiss with prejudice in its entirety.

Theodore Fina
Albany Law School ‘20
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Abraham v. Town of Huntington,
2:17-cv-03616(ADS)(SIL), 2018 U.S. Dist.
LEXIS 84979 (E.D.N.Y. May 21, 2018)

Facts

On August 16, 2016, the Town Board for the Town of
Huntington adopted a resolution permitting the Town
Supervisor “to execute a license agreement with Crown
Castle ‘for the proposed use and occupancy . . . of the
public [rights-of-way] as is necessary for the installation
and operation of [Crown Castle’s] [Distributed Antenna
System (DAS)].””! DAS is a technological system that is
used for increasing the quality and extending the range
of radio frequency (RF) coverage inside buildings. The
Abrahams and Giambrunos (Plaintiffs) contended that
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there was a “sham public hearing.” Despite these com-
plaints, on November 2, 2016, the Town Board approved
the installation of multiple DAS antennas on utility poles
as long as Crown Castle acquired all of the requisite
permits.? Those permits were granted by the Town on
November 7, 2016.

The Plaintiffs filed a complaint alleging that (1)
Crown Castle installed the DAS antennas on “new” util-
ity poles instead of “existing” ones as determined by the
language of the permits issued by the Town; (2) “Crown
Castle never obtained the requisite permits, and submit-
ted materially false building permit applications as well
as false affidavits in support of such applications”; and
(3) “the Town Defendants conspired with Crown Castle
“to circumvent the Town’s own zoning laws . . . and of
greatest import, to ensure that homeowners, such as the
plaintiffs, would be deprived of any notice or opportu-
nity to be heard at any time before the [DAS antennas]
were built.”?

Procedural History

Following Plaintiffs” complaint, the Defendants
Town of Huntington and Crown Castle both filed 12(b)(6)
motions to dismiss for failure to state a claim. Addition-
ally, the Town filed a separate motion in an attempt to
strike certain documents that had been submitted by the
Plaintiffs.*

Issue

Whether (1) the Plaintiffs” 14th Amendment due pro-
cess rights were violated; (2) the Telecommunications Act
of 1996 (TCA) impliedly preempts the Town’s laws; and
(3) that Crown Castle’s permits are invalid.?

Rationale

To raise a valid claim under 42 U.S.C. § 1983 a
plaintiff must satisfy two essential elements. First, that
the “defendant acted under the color of state law; and
[second,] as a result of the defendant’s actions, the plain-
tiff suffered a denial of [his/]her federal statutory rights,
or [his/]her constitutional rights or privileges.”® The
court found the Defendants were acting under the color
of state law, although they did not deprive the Plaintiffs
of their constitutionally protected property interest.” The
court explained “whether the applicant has a legitimate
claim to the issuance of a [permit] . . . is based on wheth-
er the local governing board has the discretion to deny
what the plaintiff seeks to obtain.”® As the Town’s Code
explains the application for a permit was to be deter-
mined “solely by the Town Board or Board of Trustees”
this proves that the Town had full discretion to approve
or deny permits, and with discretion there can be no
entitlement.?

Plaintiffs sought declaratory judgment that the
Telecommunications Act of 1996 was unconstitutional
as applied to the Town’s laws.!? Plaintiffs asserted that a
specific provision of the TCA empowering the Town to

“enforce regulations to protect its citizenry . . . against the
overexposure to RF radiation being omitted by wireless
facilities which are not FCC compliant[,]” should in fact
preempt the Town from granting a permit for the instal-
lation of DAS antennas.!! However, the court explained
that since a third-party report determining the RF levels
of the DAS antennas near the Plaintiff’s homes was not
referenced by the Plaintiffs nor the defendant, the court
was “unable to conclude as a matter of law” whether the
RF interference complies with the FCC guidelines.!?

Additionally, the Plaintiffs raised the issue of the
First Amendment right to petition.!® The court listed
certain types of conduct receiving such First Amendment
protection, including “attending public meetings and
hearings of the [Village] Board of Trustees, the Planning
Board and the [Zoning Board of Appeals].”!* Plaintiffs
contend that the Town Board’s “application of the TCA
... prevented the Town from holding a public hearing
regarding the application at issue to allow the Plaintiffs
and other citizens to address the Board.”'® This appli-
cation of the TCA amounted to a prior restraint as the
regulation allowed for the suppression of speech at the
discretion of the Board without providing the Plaintiffs
the opportunity to speak prior to the determination.!®
Therefore, the court declined to dismiss this count of the
Plaintiff’s complaint as they had successfully alleged a
First Amendment claim under the right to petition and
prior restraint theory.!”

Conclusion

The court determined that the Plaintiffs should be
allowed to proceed with their First Amendment claims
under their right to petition and prior restraint theory,
but precluded from further pursuit of the claims concern-
ing their due process rights and the preemption doc-
trine.!® Thus, the court granted in part and denied in part
the Defendants” motion to dismiss. Additionally, Crown
Castle was dismissed from the action as the Plaintiffs’
surviving claims solely pertained to the actions of the
Town Board.!?

Andrew Hersey
Albany Law School ‘20
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Pub. Emples. for Envtl. Responsibility v.
U.S. EPA, 2018 U.S. Dist. LEXIS 91367
(Dist. D.C. June 1, 2018)

Facts

On March 9, 2017, Scott Pruitt, then Administrator of
the Environmental Protection Agency (EPA), stated pub-
licly that “carbon dioxide created by human activity is not
the primary driver of global climate change.”! The follow-
ing day the Public Employees for Environmental Respon-
sibility (PEER) submitted a request to the EPA pursuant
to the Freedom of Information Act (FOIA).? PEER’s FOIA
request sought “(1) the documents Administrator Pruitt
relied upon in making these statements; and (2) any EPA
documents that support the conclusion that human activi-
ty is not the largest factor driving global climate change.”?
These records were requested as a result of Administrator
Pruitt’s statements being contradictory to the EPA’s posi-
tion on climate change.

By agreement of the parties, the initial request was
modified to include “(1) the agency records that Admin-
istrator Pruitt relied upon to support his statements in his
CNBC interview, and (2) any EPA documents, studies,
reports, or guidance material that support the conclu-
sion that human activity is not the largest factor driving
global climate change.”* Despite agreeing to search for
documents related to the first part of the request, the EPA
refused to comply with the second part of the request
alleging that PEER had made an improper demand for
information under FOIA.® The argument backing this
assertion was that PEER was making an “impermissible
attempt to compel [the] EPA and its Administrator to an-
swer questions and take a position on the climate change
debate.”®

Procedural History

The EPA filed a motion for summary judgment claim-
ing PEER’s FOIA request is an “improper interrogatory
and is otherwise overbroad and unduly burdensome.””
PEER cross-moved for summary judgment, insisting that
its request complies with the requirements of FOIA .

Issue

Whether PEER’s request in response to Administrator
Pruitt’s statements satisfied FOIA which commands any

federal agency to make available “any records that are
not otherwise exempt in response to a request which ‘(1)
reasonably describes such records and (2) is made in ac-
cordance with published rules stating the time, place, fees
(if any), and procedures to be followed.””?

Rationale

Federal agencies may not eschew liability by manipu-
lating the meaning of the plaintiff’s request to no longer
meet the “reasonably describes” requirement of FOIA.
FOIA was enacted to remedy these exact types of loop-
holes.!? Here, the EPA alleged that the request (1) posed
an improper question and (2) placed an undue burden
on the EPA and its Administrator.!! EPA argued that the
request would not only require Administrator Pruitt to
provide documentation about his personal beliefs on cli-
mate change and how they were formed, but also compel
the agency to take a position on the climate change debate
and “spend countless hours researching and analyzing a
vast trove of material on the effect of human activity on
climate change.”!?

The Court found the EPA’s “criticism both misplaced
and troubling,” as the FOIA request did not demand
disclosure of documents supporting Administrator
Pruitt’s beliefs or how they were formed.! Instead, PEER
requests that the EPA disclose any agency records relied
upon by the Administrator when publicly articulating his
conclusions that “carbon dioxide created by human activ-
ity is not the primary driver of global climate change,”
regardless of “whether they reflect his personal beliefs.
Additionally, the EPA had already taken a position on
climate change, stating “the ‘root cause’ of the recently
observed climate change is ‘very likely’ the observed
increase in anthropogenic greenhouse gas emissions.
Therefore, the concerns about the FOIA request “requir-
ing the agency ‘to take a position and make an affirma-
tive statement as to what this material does or does not
demonstrate’”” were misdirected.'®

14

715

The court expressed further trepidation about the
EPA’s inability to produce documents in regard to the fac-
tors contributing to recent climate change,' finding “such
a premise runs directly counter to an axiom of adminis-
trative law that an agency’s explanation of the basis for
its decision must include a rational connection between
the facts found and the choice made.”!® The EPA claimed
they were unable to identify the records sought by PEER,
yet they “already represented to [the] Court that ‘[they
were] processing any responsive records as to part one of
the request.””’"?

According to the EPA, their intention to search for
and process any information pertaining to part one of
PEER’s request was conditional upon PEER eliminat-
ing the second part of the request.?’ However, the court
dismissed this claim, stating, “[the] EPA’s obligation to re-
spond to the request, which the agency concedes it could
do, is not conditional.”?!
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The court was also quick to shut down the “EPA’s
bare assertion that the FOIA request at issue would not
‘allow professional staff with a familiarity with the subject
matter to process the FOIA request.””?? It was found that
the EPA had construed the second part of the request in
a manner “far more broadly than the text supports” in
an attempt to tailor the meaning of the request to fit their
proposed arguments.??

Conclusion

The U.S. Court for the District of Columbia deter-
mined that the EPA “failed to demonstrate a viable legal
basis for its refusal to conduct any search whatsoever
in response to the plaintiff’s straightforward FOIA
request.”?* As a result of this determination the EPA was
ordered to comply with the FOIA request and to explain
why any documents are withheld. The court further
explained that the request by PEER does not pose an
improper question and the “EPA has twisted the meaning
of the request to justify denying it.”?

Andrew Hersey
Albany Law School ‘20

Endnotes

1. Pub. Emples. for Envtl. Responsibility v. U.S. EPA, 2018 U.S. Dist.
LEXIS 91367, at *1 (D.D.C. June 1, 2018).

Id. at *1-2.
Id. at*3.

Id.

Id.

Id. at *11.

Id. at *2, *10.
Id. at *2.

Id. at*7.

Id. at *7,*8.
Id. at *11, *23.
Id. at *23.
Id. at *13.
Id. at *14.

Id. at *19 (quoting Coal. for Responsible Reg., Inc. v. EPA, 684 F.3d
102, 120 (D.C. Cir. 2012)).

16.  Pub. Emples. for Envtl. Responsibility, 2018 U.S. Dist. LEXIS 91367 at
*19.

17. Id.

18.  Id. at *14 (citing Bowen v. Am. Hosp. Ass’'n, 476 U.S. 610, 626 (1986)
(quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983)).

19.  Pub. Emples. for Envtl. Responsibility, 2018 U.S. Dist. LEXIS 91367 at
*16.

20. Id.
21.  Id. at*17 (citing 5 U.S.C. § 552(a)(3)(A)).
22.  Pub. Emples. for Envtl. Responsibility, 2018 U.S. Dist. LEXIS 91367 at

O ® N g @D

e T e e e
Ok @ N 2o

*24.
23. Id. at*20.
24. Id. at*25.
25. Id. at*11.

White Oak Realty v. United States Army
Corps of Eng’rs, No. 17-30438, 2018 WL
3409911 (5th Cir. July 11, 2018)

Facts

After Hurricanes Rita and Katrina, Congress tasked
the U.S. Army Corps of Engineers (Corps), the lead Ap-
pellee, with a series of projects collectively called the New
Orleans Hurricane and Storm Damage Risk Reduction
System (HSDRRS), involving the construction of levees,
floodwalls, gates and pumps within Southeastern Louisi-
ana.! Completion of these projects required approximate-
ly 31,000,000 cubic yards of suitable “borrow material.”?
“Borrow material” is soil dug up from one location to be
used at another.? Two types of “borrow material” were at
issue in the court’s review: “government-furnished” bor-
row material, to which the Corps would directly obtain
the property rights to extract soil, and “contractor-fur-
nished” borrow material, which the Corps would require
contractors to work “in partnership with a landowner” to
obtain suitable borrow material.*

In 2008, the Corps considered acquiring the rights to
mine government-furnished borrow material on Idle-
wood, land owned by the Appellant, White Oak Realty
(White Oak).> Fearing an eminent domain taking by the
Corps, White Oak contacted the Corps, advising that
they were utilizing the property for contractor supply
borrow material.® The Corps informed White Oak it was
“free to utilize [its] property in any manner” pending
further action by the Corps.” In 2009, Appellants applied
for a permit to excavate clay on Idlewood as a source for
contractor-supplied borrow material® The permit was
pre-approved in October, 2010, but the Corps required
Appellant to purchase mitigation bank credits in order
to offset adverse environmental impacts.® This caveat
applied only if Idlewood’s resources were for “use in
building the HSDRRS.” Appellant, upset with the cost
of the credits, proposed placing 158.36 acres of “wetland
and jurisdictionally determined non-wetland” forest in
a conservation servitude, to be monitored by the Land
Trust for Southeast Louisiana.!’ The Corps rejected the
proposal.l! On February 20, 2013, District Commander
Edward Fleming sent final notice to Appellant regarding
the bank credit mitigation requirement.'

Procedural History

This appeal arose from the district court’s decision
to grant summary judgment in favor of the Appelles on
all claims. The Fifth Circuit affirmed the district court on
two procedural issues, determining it had properly found
White Oak had standing, and properly denied White
Oak’s request to supplement the record. White Oak had
standing to bring its claims because it was able to allege
some injury in fact and that that “injury was within the
zone of interests to be protected or regulated by the stat-
utes that the agencies claimed to have violated.”!* White
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Oak was not entitled to supplement the record with the
Corps’s Comprehensive Environmental Document (CED),
which was not part of the summary judgment briefing,
because the district court correctly determined the CED
was not inconsistent with record evidence, and therefore
added nothing to the consideration of the case.!*

Issues

There were three substantive issues raised in this
appeal. First, does the Water Resources Development Act
(WRDA) grant the Corps the power to impose the miti-
gation requirement on a private party? Second, did the
Corps violate the WRDA by demanding the purchase of
wetland mitigation bank credits? Third, did the mitiga-
tion requirements amount to an unlawful taking under
the Fifth Amendment?!®

Rationale

On the first substantive issue, White Oak contends
that the Corps’s mitigation requirement conflicted with
the WRDA for two reasons: the WRDA requires mitiga-
tion planning prior to project implementation, and the
WRDA does not grant the Corps authority to require
private parties to pay for mitigation.!® The court deter-
mined that the language of the WRDA was ambiguous, in
turn relying on whether the Corps’s answer to the issue
was based on a permissible construction of the statute.!”
The WRDA “commands that the Corps mitigate for any
impacts ‘resulting from” or ‘created by’ a water resource
project.”!8 Because Congress’s express intent was for the
Corps to “include environmental protection as one of
the primary missions of the Corps of Engineers in plan-
ning, designing, constructing, operating, and maintaining
water resource projects,” the Corps determination was
entitled to Chevron deference, and thus the mitigation re-
quirement was a reasonable interpretation of the statutory
scheme.”

White Oak argued that the WRDA does not define
“third party mitigation arrangement,” lacked detail
explaining the “extent permissible,” “cost sharing,” and
“reimbursement” provisions, and was ambiguous about
who bears the mitigation costs.2? The court ruled that the
Corps determination was entitled to Chevron deference,
and therefore reasonably interpreted the WRDA in shift-
ing the initial mitigation costs to private parties.?!

On the second substantive issue, White Oak con-
tended that the Corps violated the WRDA by limiting
its mitigation options.?? The court determined there was
no evidence that the Corps unreasonably concluded that
in-kind mitigation was not possible in this instance.?> The
Corps concluded that White Oak’s proposed alternative
mitigation plan would be “less efficient, timely, and effec-
tive than requiring the purchase” of the credits, and that
the Corps lacked the resources needed to review Appel-
lant’s extensive mitigation plan.?

On the final substantive issue, White Oak contended
that the Corps’s mitigation and purchase requirements
amounted to an unconstitutional taking under the Fifth
Amendment.?> An unconstitutional taking occurs when,
first, “the court determines whether the claimant has
identified a cognizable Fifth Amendment property inter-
est that is asserted to be the subject of the taking,”? and
second, “if the court concludes that a cognizable prop-
erty interest exists, it determines whether that property
interest was ‘taken.””?” The Court determined White Oak
failed both prongs of this test, stating that “[A] protected
property interest simply ‘cannot arise in an area volun-
tarily entered into . . . which, from the start, is subject to
pervasive Government control,””?® and that even if the
tirst prong were established, White Oak had failed to
identify damage other than a lost business opportunity.
The court determined that at worst, the credit require-
ment frustrated White Oak’s ability to sell to the Corps at
a competitive price, but that “[f]rustration and appropria-
tion are essentially different things.”?

Conclusion

The court found no error in the district court’s analy-
sis applying Chevron deference to the Corps’s interpre-
tation of the WRDA, and affirming the decision in full
granting summary judgment to the Corps.*

Lukas Horowitz
Albany Law School “19
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Lucey v. St.-Gobain Performance Plastics
Corp., 1:17-CV-1054, 2018 WL 2926289
(N.D.N.Y. June 11, 2018)

Facts

Plaintiff Mary Lucey, a resident of the Village of
Hoosick Falls, alleged that Defendants, Saint-Gobain
Performance Plastics Corp. and Honeywell International
Inc., contaminated the Village municipal water supply by
negligently disposing perfluorooctanoic acid (PFOA). !
Plaintiff also alleged that Defendants 3M Co. and E.I. Du-
Pont de Nemours and Co., the manufacturers of PFOA,
conducted decades of research on PFOA and were aware
of the health and environmental risks of PFOA, including
its association with many types of cancer and ulcerative
colitis. Despite this, they failed to give adequate warn-
ing of these risks and plaintiff alleges their negligence
resulted in personal injuries to herself, including ulcer-
ative colitis.?

Procedural History

Plaintiff commenced this litigation on September
21,2017, and filed an Amended Complaint on March 19,
2018.4 Defendants move to dismiss.’

Issue

Whether Plaintiff’s claims against Defendants Saint-
Gobain and Honeywell are time-barred under New
York’s Statute of Limitations for toxic torts and whether
Plaintiff’s negligence and strict products liability claims
against 3M and DuPont adequately allege the duty and
causation elements.

Rationale

Under New York'’s toxic tort remedial Statute of Limi-
tations, a Plaintiff injured by the latent effects of exposure
to a toxic substance has three years to commence litiga-
tion from the date the ““injury” was discovered or could
have been discovered with reasonable diligence.”” The
Statute of Limitations may be extended, first, if the cause
of the injury is not immediately known, then a Plaintiff
has five years to discover the cause of the injury and an
additional year to file suit, for a maximum of six years
from the date the injury was discovered.® Second, if an
area is designated as a Superfund Site, a Plaintiff has

three years from such designation to commence litiga-
tion.? Applying the first exception, the court found that
Plaintiff’s claims expired in 2004 at the latest; six years af-
ter she was diagnosed with ulcerative colitis and 13 years
prior to filing suit.!1® Applying the second exception, the
court found that Plaintiff’s claims were “plainly timely”
because she filed suit less than two years after New York
designated the Saint-Gobain and Honeywell facilities a
Superfund Site.!!

The District Court stated: “[a] manufacturer has
a duty to warn against latent dangers resulting from
foreseeable uses of its product of which it knew or should
have known.”!? This existence of this duty depends upon
whether the manufacturer is in a superior position to
know of and warn against the dangers of the product.!
If a duty to warn exists, then the duty extends to “third
persons exposed to a foreseeable and unreasonable risk of
harm by the failure to warn.”!* The court noted that this
duty does not require the manufacturer to directly notify
third persons, but rather a duty to notify the purchaser
such that the purchaser knows to use the product “in a
manner that reduces the bystander’s exposure to a fore-
seeable risk of harm.”1® The court reasoned that 3M and
DuPont were in a superior position to know of and warn
against the danger of PFOA because they had researched
the health and environmental impacts of PFOA for de-
cades.'® Here, Plaintiff’s position as a third-party imposes
upon 3M and DuPont a duty to warn Saint-Gobain and
Honeywell about the risks of PFOA to foreseeable third-
persons and methods to reduce these risks.!”

To satisfy the causation prong, a plaintiff must allege
facts which show “that it is reasonably probable” that the
defendant was the source of the toxic substance.'® Here,
the court found that Plaintiff’s assertion that Saint-Gobain
and Honeywell purchased the majority of their PFOA
from 3M and DuPont was sufficient to survive a motion
to dismiss for failure to state a claim.'” A plaintiff must
only allege facts “from which defendant’s liability may be
reasonably inferred.”?

Conclusion

The court denied the motions to dismiss made by all
Defendants because Plaintiff’s complaint was timely filed
and it alleged facts sufficient to state a failure to warn
claim and a negligence claim.?!

Catherine Kemp
Albany Law School ‘19
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Center for Biological Diversity v. Zinke, 900
F.3d 1053 (9th Cir. 2018)

Facts

The Fish and Wildlife Service (FWS) first began con-
sidering whether to list the arctic grayling as endangered
or threatened in 1982.! Although listing the arctic grayling
was “possibly appropriate,” FWS decided not to list it
due to insufficient data.? Another petition was brought
in 1994 but the FWS determined that listing the arctic
grayling was “warranted but precluded” by other listing
obligations and therefore only given a listing priority of
nine.> FWS raised the listing priority to a three in 2003, in
response to challenges of the 1994 findings.* FWS settled
the litigation challenging the 1994 findings by agreeing
to issue a revised listing determination by 2007.% In 2007
FWS determined the arctic grayling did not warrant pro-
tection because it was not a distinct population segment.®
Another action was brought with the parties ultimately
settling; the FWS would decide by 2010 whether listing
the arctic grayling was warranted.” In 2010, FWS decided
that listing the arctic grayling was “warranted but pre-
cluded” by higher priority actions.® The reasoning FWS
provided for rate given in the 2010 findings was reached
because studies found low stream flows and high stream
temperatures harmed the arctic grayling, combined with
a lower long-term genetically viable population size.” The
FWS stipulated they would issue either a proposed listing
rule or a not-warranted finding by 2014; a not warranted
decision was issued.!’

Procedural History

Center for Biological Diversity (CBD) challenged
FWS’s determination that the listing of the arctic grayling
was not warranted.!! CBD alleged that the 2014 Finding

(1) “arbitrarily relied on unsupported population increas-
es to conclude that the artic grayling is not threatened

by small population size”; (2) “did not properly evalu-
ate whether the arctic grayling is threatened by lack of
water in streams and high water temperatures”; and (3)
“did not properly analyze whether lost historical range
constitutes a ‘significant portion of [the arctic grayling’s]
range.””12 The district court granted summary judgment
in favor of FWS; CBD appealed.

Issue

Whether the FWS acted arbitrarily and capriciously
when deciding not to list the arctic grayling as an endan-
gered species?

Rationale

In 2014 FWS defined range in the statute as “the
general geographical area within which that species can
be found at the time [FWS] makes any particular status
determination.”!® CBD argues that the court is bound by
two prior cases holding that range means historical range
rather than current range under 16 U.S.C. § 1532.1% The
court previously held “that FWS must at least explain
why the lost and threatened portions of a species’ range
are insignificant before disregarding historical range.”!®
There exists ambiguity in the definition of range, the most
common definition being “a geographical reference to
the physical area in which a species lives or occurs.”16
Although there is some support for interpreting range to
mean historic range, this court was “not persuaded that
the ‘unambiguously expressed intent of Congress’ was
to define ‘range’ as ‘historical range.””!” In that the use of
the word “range” was ambiguous, deference was given
to FWS in deciding to use “current range” because the
current threat of losing their habitat is the biggest threat
to these endangered or threatened species.!®

The CBD additionally argued that the 2014 findings
were arbitrary and capricious in that the 2014 determina-
tion was not based on the “best scientific and commercial
data available.”! While decisions by agencies are often
given deference, a court will not “defer to the agency
when the agency’s decision is without substantial basis in
fact,” and be based off the “best scientific and commercial
data available.”?? FWS acted arbitrarily and capriciously
in ignoring the additional available data which provided
contrary evidence to the claim that the number of breed-
ing arctic grayling had increased from the 2010 findings,
because the agency cannot ignore available biological
data.?! In this case, FWS had additional data that contra-
dicted previous findings, and the court stated that FWS
should have, at minimum, acknowledged the additional
data in the 2014 findings.??

The court further found that FWS acted arbitrarily
and capriciously in rejecting threats of low stream flows
and high stream temperatures based mainly on an unsup-
ported finding that arctic grayling could migrate from
areas of the Big Hole River to survive in colder water.??
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Where the 2010 findings determined listing was warrant-
ed regardless of the ability to migrate, the 2014 Finding
did not state a reasonable explanation for such a change.?*

FWS ignored the effects of climate change in looking
at the effects of low stream flows and high-water tem-
peratures, FWS must “explain why uncertainty justifies
its conclusion.”?® As a result, FWS acted arbitrarily and
capriciously by “failing to explain why the uncertainty of
climate change favors not listing the arctic grayling when
the 2014 Finding acknowledges the warming of water
temperatures and decreasing water flow because of global
warming.”?

Lastly, the court found that the determination, based
on five years of observation, that there was no longer a
concern due to the increase in the number of breeding
individuals in the Ruby River over the last three years,
was arbitrary and capricious because judging viability
“requires at least 10 years of monitoring.”?’

Conclusion

The court reversed the district court’s grant of sum-
mary judgment, holding that (1) in ignoring the DeHaan
study, (2) failing to provide a reasoned explanation for
reliance on cold water refugia in the Big Hole River, (3)
failing to consider the effects of climate change because of
uncertainty, and (4) concluding that Ruby River popula-
tion is viable based on a shorter period was arbitrary and
capricious.?

Joseph Lansing
Albany Law School “19
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Adirondack Historical Assn. v. Village
of Lake Placid/Lake Placid Vil., Inc.,
161 A.D.3d 1256 (N.Y. App. Div. 2018)

Facts

In 2017, Lake Placid Village Board of Trustees (“Re-
spondent”) began “a plan to redevelop Main Street in the
Village of Lake Placid” named “Lake Placid Main Street
Reconstruction Project.”! The plan included the acquisi-
tion of Adirondack Historical Association’s (“Petitioner”)
two vacant parcels of real property for the purpose of
building a parking garage.? When Respondent’s attempt
to negotiate for the purchase of Petitioner’s property
failed, Respondent then proceeded with an acquisition
under eminent domain.® As a result, Respondent began
a new State Environmental Quality Review Act (SEQRA)
process for the proposed condemnation.* “Following a
public hearing and a written comment period, and upon
review of an environmental assessment form,” Respon-
dent concluded that the condemnation for the parking
garage “would not create the potential for any negative
environmental impacts.”>

Procedural History

Pursuant to N.Y. Eminent Domain Procedure Law §
207 Petitioner commenced this proceeding requesting a
review of Respondent’s determination for the condemna-
tion of Petitioner’s two parcels of real property.®

Issue

First, whether Respondent’s review process was “im-
permissibly segmented.”” Second, whether the Respon-
dents failed to take “the requisite hard look at potential
traffic implications associated with the construction of
a parking garage on the [Petitioner’s property] or to set
forth a reasoned elaboration of the basis for its determina-
tion that the development property would not result in
any substantial increase in traffic.”®

Rationale

Petitioner alleged that Respondent’s SEQRA review
process was impermissibly segmented because separate
review processes were undertaken between the Main
Street redevelopment project and the proposed parking
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garage.’ “Segmentation is ‘the division of the environ-
mental review of an action such that various activities or
stages are addressed [for the purposes of environmental
quality review] as though they were independent, un-
related activities.”!” The court found that the separate
reviews were not undertaken “for the purpose of circum-
venting the detailed review called for under SEQRA.”!!
Instead, the separate review “took place due to the fact
that the [Respondent] was unaware of its need to exercise
its power of eminent domain to condemn the [Petitioner’s
property] at the time of its SEQRA review with respect to
the redevelopment project.”!2

The court then addressed the Petitioner’s allegation
that Respondents failed comply with SEQRA by not tak-
ing the “requisite hard look” at the environmental con-
cerns of the proposed condemnation.!® The Respondent/
condemnor must “identif[y] the relevant areas of environ-
mental concern, [take] a hard look at them, and make a
reasoned elaboration of the basis for its determination.”
Only literal compliance with “the letter and spirit of
SEQRA” will suffice.'®> The court found that “adverse
change in traffic levels is such a[n] area of environmental
concern,” and the Respondent failed to satisfy SEQRA
with its review process.!® Concerns over the increased
traffic congestion and other potential traffic impacts were
repeatedly voiced during the public review process; how-
ever, the record shows the Respondent gave the concerns
little consideration and offered only a conclusory state-
ment in support of its assertion that “[t]here is no signifi-
cant environmental impact that could not be mitigated
with reasonable measures.”!” Failure on the part of the
Respondent to “set forth a record-based elaboration for
its conclusion that the identified traffic concerns were not
significant, the SEQRA findings and determinations made
in connection with the condemnation of the [Petitioner’s
property] must be vacated.”!8

Conclusion

The court annulled the Respondent’s determination
and granted the petition.

Emma E. Marshall
Albany Law School “20
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Pilot Travel Centers, LLC v. Town Bd.
of Town of Bath, 163 A.D.3d 1409
(N.Y. App. Div. 2018)

Facts

Petitioner operates Pilot Travel Centers directly across
from where applicant, Love’s Travel Stops & Country
Stores, sought to purchase and construct a travel center
at the location of the current Kanona Truck Stop.! There-
after, the Town of Bath Planning Board designated itself
as lead agency under the State Environmental Quality
Review Act (SEQRA) and Love’s submitted a site plan
application for the project.? A public hearing was held
and attended by Petitioner’s counsel although counsel
did not comment or object to any statement made at the
hearing.? After the hearing, the Planning Board issued a
negative declaration under SEQRA and determined that
the project would not create significant adverse environ-
mental impacts and did not require the completion of an
Environmental Impact Statement (EIS).*

Procedural History

Seeking to enjoin construction, Petitioner commenced
a proceeding pursuant to CPLR Article 78 to annul the
negative declaration alleging that the Planning Board
failed to take the requisite hard look required by SEQRA
and failed to require an EIS as required under the Town
Code.5 Thereafter, the Town repealed Chapter 59 of the
Town laws as it “was no longer consistent with SEQRA.”¢
The supreme court, in the first appeal, denied Petitioner’s
request to annul the negative declaration; although, while
this appeal was pending, Petitioner, in a second action,
sought to annul Chapter 59.7 After the court dismissed
Petitioner’s second claim for lack of standing, Petitioner
appealed both denials.®

Issue

Should the court have granted petitioner’s request to
enjoin construction of the project and to annul the nega-
tive declaration on the grounds that the Planning Board
failed to require an EIS for the project as mandated by
Chapter 59 of the Town Code, and to take the requisite
“hard look” at the environmental impact of the project?
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Rationale

Based on the first appeal, the court found the allega-
tions of harm sufficient to give Petitioner standing and
effected by the repeal of Chapter 59 of the Town Code.’
However, due to the Petitioner’s counsel’s silence during
the public hearing and insufficiency of the FOIL request
to put the Planning Board on notice of the specific con-
cerns, the court found that petitioner failed to exhaust the
available administrative remedies.!?

Petitioner claimed that the Planning Board’s decision
was arbitrary and capricious as it did not comply with
Chapter 59 of the Town Code. The court denied this claim
finding that this provision was inconsistent with SEQRA
and “[a] local law that is inconsistent with SEQRA must
be invalidated.”!! The court found that the Planning
Board followed the procedures required by SEQRA, and
because the Petitioner did not show irreparable harm,
the supreme court did not abuse its discretion in denying
the preliminary injunction. 1? Lastly, the court found that
petitioner did not have standing to commence the second
article 78 proceeding, challenging the repeal of Chap-
ter 59, because Petitioner failed to show that the repeal
would create an injury unique to Petitioner.'?

Conclusion

The judgment appealed from was unanimously
affirmed by the court.!* Petitioner failed to exhaust its
administrative remedies with respect to its challenge
to board’s issuance of negative declaration. Chapter 59
was inconsistent with SEQRA and was rightly repealed.
The Petitioner lacked standing to challenge the repeal of
Chapter 59 because it failed to show that repealing Chap-
ter 59 would create an injury unique to it.

Conor Rourke
Albany Law School “19
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Cooling Water Intake Structure Coalition
v. United States EPA, 898 F.3d 173
(2d Cir. 2018)

Facts

In 1972, Congress amended the Clean Water Act
(CWA) to specifically address the operation of cooling
water intake structures (CWIS). Section 316(b) of the CWA
requires the Environmental Protection Agency (EPA)
to assure that “the location, design, construction, and
capacity of [CWISs] reflect the best technology available
[BTA] for minimizing adverse environmental impact.”!
The standards promulgated under § 316(b) are imple-
mented by permits issued through the National Pollutant
Discharge Elimination System (NPDES). However, in the
absence of regulations that establish standards for BTA, §
316(b) has been applied inconsistently.

In 2014, the EPA promulgated its Final Rule under §
316(b) of the CWA to establish BTA standards for CWISs
to reduce impingement and entrainment of aquatic
organisms at existing power plants and manufactur-
ing facilities.? The Final Rule applies to existing power
plants and manufacturing facilities that withdraw more
than two million gallons of water per day and use at
least 25 percent of the withdrawal exclusively for cooling
purposes. The EPA consulted on the Final Rule with the
U.S. Fish and Wildlife Service and the National Marine
Fisheries Service (“the Services”) as required under § 7 of
the Endangered Species Act (ESA). Section 7 of the ESA
requires federal agencies to consult with the Services to
ensure that any agency action is not likely to jeopardize
ESA-listed species or result in the destruction or adverse
modification of a designated critical habitat for such
species.? As part of the consultation, the EPA received a
Biological Opinion (BO) and an incidental take statement
(ITS) jointly issued by the Services that concluded the
Final Rule is not likely to jeopardize the continued exis-
tence of ESA-listed species or result in the destruction or
adverse modification of a designated critical habitat.* The
Final Rule represents the EPA’s third attempt to regulate
CWISs at existing power plants and manufacturing facili-
ties since § 316(b) was adopted in 1972.

Procedural History

The Second Circuit reviewed four consolidated peti-
tions challenging the Final Rule and the BO: (1) the En-
vironmental Petitioners, (2) the Utility Water Act Group
(UWAG), (3) the American Petroleum Institute (API), and
(4) the CWIS Coalition.°

Issue

Whether the EPA’s Final Rule under § 316(b) of the
CWA and the Services” underlying BO were based on
“reasonable interpretations” of the CWA, Administrative
Procedure Act (APA), and ESA, and were “sufficiently
supported by the factual record.””
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Rationale

The four consolidated petitions raised challenges to
the EPA’s Final Rule and the Services” BO based on the
CWA, APA, and ESA. In reviewing the Final Rule and
BO, the court considered whether they were “arbitrary,
capricious, an abuse of discretion or otherwise not in
accordance with law.”8 The court reviewed each petition
separately.

The Environmental Petitioners argued that: (1) the
Final Rule’s entrainment and impingement standards
violated § 316(b) of the CWA; (2) the EPA’s definition of
a “new unit” violated the APA; and (3) the BO and ITS
violated the ESA and the Services” implementing regula-
tions.

The court rejected the CWA-based challenges. The
Environmental Petitioners argued that the EPA’s deter-
mination to not adopt closed-cycle cooling as the na-
tional BTA to minimize entrainment mortality violated
§ 316(b) of the CWA. The court rejected that argument
and held that the EPA acted reasonably in establish-
ing BTA standards to minimize entrainment mortality
on a case-by-case basis. In making the determination,
the court relied on its holding in Riverkeeper 1,” where it
determined that the CWA does not forbid the EPA from
regulating environmental issues on a case-by-case basis
where a national standard is not technically feasible.”
Accordingly, the court also rejected the argument that the
EPA acted arbitrarily and capriciously when it concluded
that closed-cycle cooling is not nationally available. The
court reasoned that the EPA acted rationally in determin-
ing that closed-cycle cooling was not nationally available
due to significant barriers that prevented many facilities
from retrofitting to incorporate closed-cooling systems.!!
Based on the Supreme Court’s holding in Entergy Corp. v.
Riverkeeper, Inc.,'? the court also concluded that EPA can
rely on a cost-benefit analysis when determining BTA
standards under § 316(b) of the CWA.13

Similarly, the court upheld the impingement stan-
dards and concluded that the EPA acted reasonably in
concluding that closed-cycle cooling is not nationally
available as BTA. The court also determined that the
EPA acted rationally in affording Directors of the NP-
DES programs some discretion in determining whether
a facility’s impingement reduction efforts are adequate,
because overall impingement reduction at an individual
site cannot always be measured only by survival or mor-
tality percentages.!

Next, the court rejected the Environmental Petition-
ers’ challenge under the APA to the definition of “new
unit,” which excluded “rebuilt, repowered, and replace-
ment units.” The Environmental Petitioners argued that
the EPA’s decision to exclude rebuilt, repowered, and
replacement units from the definition of “new unit”
had no rational connection to the facts found. The court

disagreed, reasoning that the EPA had a “satisfactory
explanation” for limiting the definition of “new unit.”®

Lastly, the court rejected the Environmental Petition-
ers’ ESA-based challenges related to the BO and the ITS
underlying the Final Rule. The Environmental Petitioners
argued that the Services’ conclusion in the BO that the
Final Rule is unlikely to jeopardize ESA-listed species or
destroy or adversely modify their critical habitat violated
§ 7 of the ESA. The court held that the Services” BO was
consistent with the ESA and the no-jeopardy finding was
supported by the record.!® In reaching this decision, the
court noted that the Services made no formal finding
that any species are, as the Environmental Petitioners
argued, “currently in jeopardy or nearly so.”!” In addi-
tion, the court upheld the Services” “technical assistance
process” (rather than site- and species-specific analyses)
for reaching its no-jeopardy conclusion.!® The Environ-
mental Petitioners objected to this technical assistance
process, claiming it was “wholly voluntary,” but the
court disagreed and interpreted the Final Rule to require
the Services to provide technical assistance if there are
ESA-species present.!® With respect to the ITS, the Envi-
ronmental Petitioners argued that the Services’ ITS failed
to numerically quantify the Final Rule’s anticipated
take. The court held it was reasonable for the Services to
determine that the lack of data on facilities with CWISs
prevented the numerical quantification of anticipated
takes. Additionally, the court found it was adequate for
the Services’ to rely on its field offices” quantification of
incidental takes at their individual facilities as part of the
technical assistance process.?

The UWAG also challenged the Final Rule, arguing
that: (1) the EPA violated the APA by failing to provide
notice of and an opportunity to comment on the Final
Rule; (2) the EPA unlawfully delegated its authority un-
der the CWA to the Services; and (3) the Services violated
the ESA by issuing a BO that relied on an erroneous envi-
ronmental baseline. The Court concluded that there is no
independent right to public comment regarding consul-
tations conducted under § 7(a)(2) of the ESA unless the
scientific material in the BO forms the basis for the rule,
which was not the case for the Final Rule.?! The Court
also rejected UWAG’s argument that the EPA unlawfully
delegated its authority to the Services because the Final
Rule does not require that the Directors of the NPDES
programs accept the Services’ recommendations and that
the EPA did not abdicate its final reviewing authority by
providing for the Services” input.?? The Court also re-
jected UWAG's challenge to the Services” BO, concluding
that the agencies acted reasonably in conducting formal
consultation and in determining that the effects of future
CWIS operations on listed species are appropriately
considered indirect effects, which are not included in an
environmental baseline.?

Next, the API argued that the Final Rule failed to
provide adequate notice of the definition “new unit,”
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but the court disagreed with API, noting that API com-
mented on the proposed definition of “new unit” dur-
ing the comment period.?* Finally, the CWIS Coalition
argued that the EPA acted unreasonably with respect to
both permit application and BTA requirements for certain
intake structures, but the court rejected those arguments
finding that the CWIS Coalition misinterpreted those
requirements.?

Conclusion

The Court denied the petitions for review, conclud-
ing that the Final Rule and the BO were based on “rea-
sonable interpretations” of the law and “sufficiently
supported by the factual record,” and “because the EPA
gave adequate notice of its rulemaking.”2¢

Ryan Whelpley
Albany Law School 19
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Delaware Riverkeeper Network
v. Federal Energy Regulatory Commission,
895 F.3d 102 (D.C. Cir. 2018)

Facts

The Natural Gas Act requires companies to acquire a
certificate of public convenience and necessity before con-
structing facilities to transport natural gas.! The Federal
Energy Regulatory Commission (FERC) “must issue a
certificate to a qualified applicant if the proposed project
is ‘required by the present or future public convenience
and necessity.””2 Funding for FERC consists of annual ap-
propriations fixed by Congress;* FERC is further required
to ““assess and collect’ from the various industries that
it regulates . . . “fees and annual charges . . . in amounts
equal to all of the costs incurred by the Commission in
that fiscal year.””* “A party ‘aggrieved by an order issued
by [FERC] in a proceeding under” the Natural Gas Act
may seek rehearing.”> However, unless FERC acts within
30 days of the filing of the hearing, the application is
deemed to be denied and the aggrieved party may seek
judicial review in the court of appeals within sixty days
after FERCs order is released.®

Procedural History

In 2016, the Delaware Riverkeeper Network (“River-
keeper”) filed a complaint seeking declaratory relief
against FERC and its members, alleging a violation of
the Due Process Clause of the Fifth Amendment.” In the
district court, Riverkeeper alleged that FERC’s funding
structure creates a structural bias in violation of the Fifth
Amendment by (i) incentivizing FERC to approve new
natural-gas pipelines to secure future funding sources;®
and (ii) frustrating judicial review through the use of toll-
ing orders.” Riverkeeper appeals.t

Issues

The court addressed two issues: first, whether
the FERC violated the Due Process Clause of the Fifth
Amendment by creating a structural bias through ap-
proving new pipelines to secure additional sources of fu-
ture funding;!! second, whether FERC frustrates judicial
review through the use of tolling orders.!2

Rationale

“Riverkeeper grounded its due-process claim in
environmental interests and in real-property interests
created under [a] Pennsylvania law [(“Environmental
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Rights Amendment”)],”!3 which generally states that the
people of Pennsylvania have a right to ‘clean air, pure
water, and to the preservation of . . . the environment.
To determine whether this due-process claim is valid the
court analyzed whether the Pennsylvania statute creates a
federally protected liberty or property interest in the envi-
ronment, that FERC would violate through the processes
above mentioned.

11114

The court found that there is no valid federally
protected liberty or property interest created in the
Environmental Rights Amendment, because the Amend-
ment “bears no relationship to the quintessential liberty
interest[s]” that have been thus far recognized.!®

For the question of whether the Environmental Rights
Amendment created a property interest in a healthy en-
vironment, the court looked to the Supreme Court, which
established several guideposts on when a state-created
right or benefit would qualify as “property” for due
process purposes.'® In Town of Castle Rock v. Gonzales,"”
the Supreme Court stated that ““a person clearly must
have more than an abstract need or desire” and ‘more
than a unilateral expectation of [the benefit]. He must,
instead, have a legitimate claim of entitlement to it.””18
A person shows a legitimate claim of entitlement to a
property interest where (i) there is the right to exclude
others, (ii) the interest is not vague or indeterminate, (iii)
there is some ascertainable monetary value, and (iv) the
interest resembles a traditional conception of property.'?
In weighing the above factors, the court found that the
“state-created right to clean air, pure water, and preserva-
tion of the environment does not qualify as a federally
protected ‘property” interest.”20

The court also analyzes whether FERC, as an adjudi-
cator, violates due-process rights through the approval of
natural gas pipelines and the recovery of costs incurred
from the certification process, making FERC partial to the
outcome of the certification process.?! The court stated
that “[d]ue process requires an ‘impartial and disinter-
ested’ adjudicator . . . and prohibits structures that might
lead the adjudicator ‘not to hold the balance nice, clear
and true.””?2 The court concluded that FERC’s funding
structure does not create a structural bias, and that FERC
is an impartial and disinterested adjudicator, because
the monetary reimbursement that FERC is required to
collect from the various industries that it regulates is not
the source of funding that it uses to function as a federal
agency — that funding is set when Congress provides
FERC’s annual appropriation.?

Regarding Riverkeeper’s argument challenging
FERC’s use of tolling orders, the Court reiterated previ-

ous findings that “FERC’s use of tolling orders is permis-
sible under the Natural Gas Act, which requires only that
[FERC] ‘act upon’ a rehearing request within 30 days, not
that it finally dispose of it.”?* The court noted that River-
keeper could pursue relief through challenging individu-
al situations where FERC used a tolling order that caused
unreasonable or unconstitutional delay.>> However, in
this case Riverkeeper only challenged FERC’s general
authority to use tolling orders, not an individual tolling
order.

Conclusion

The court affirmed the district court’s judgment and
dismissed Riverkeeper’s appeal for lack of constitutional
merit.?

Kristopher Wilson
Albany Law School ‘20

Endnotes

1. Delaware Riverkeeper Network v. Federal Energy Regulatory
Commission, 895 F.3d 102, 105 (D.C. Cir. 2018).
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