
What is bail? 

 
“Bail is the right to release pretrial.” 

U.S. Supreme Court 
Stack v. Boyle (1951) 

 “The amount must be no more than is necessary to guarantee 
his presence at trial.” People ex rel Lobell v. McDonnell,  

296 NY 109, 111 (1947).   



But what is it really? 

 
 

“[U]sually one factor determines whether a defendant stays in jail before he comes to 
trial. That factor is not guilt or innocence. It is not the nature of the crime. It is not 
the character of the defendant. That factor is, simply, money. How much money does 
the defendant have?” —Robert F. Kennedy 



Bail over the decades: 

1990 

In 1990, 37% of felony cases in the us had money 
bail set. 

2009 

By 2009, that percentage increased to 61% of all 
felony cases. 



Money bail is 
out of reach 

The average felony bail set in the US is  
$10,000. 
Yet almost half of all Americans do not have  
$400  on hand in case of emergency. 



Erie county's criminal justice 
system 
• Buffalo’s Partnership for Public Good published Cruelty and Cost: 
Money Bail in Buffalo in April 2018. They found: 
• 1,200 people incarcerated in  Erie County on any given day 

•  64% are people held pretrial 
• Observed 240 arraignments  handled by six city court judges 
• Median bail observed on those 240 cases was 

•  $1,000 for a violation, 
• $5,000 for a misdemeanor, and 
• $10,000 for a felony 



Kunkeli v. 
Anderson 

(January 31, 
2018) 

 
“It is clear to this court that a lack of consideration of 
a defendant’s ability to pay the bail being set at an 
arraignment is a violation of the equal protection and 
due process clause of the Fourteenth Amendment and 
of the New York State Constitution.” 
 
 
Judge Maria Rosa 
State Supreme Court 
Dutchess County, NY 



Pushing ability 
to pay at a bail 

hearing 

 
The Vera institute of Justice has developed a bail 
“calculator” that produces an assessment of a 
person’s ability to pay based on answers to 30 
questions about a person’s sources of income, 
liquid assets, and financial obligations. Prior 
to  arraignment, attorneys should conduct an 
initial interview and assess the amount and form 
of bail that would be appropriate, and then 
provide that information to the court. 













Criminal Procedure Law § 520.10 
• Authorized forms of bail: 

• (a) cash bail 

• (b) an insurance company bail bond 

• (c ) a secured surety bond 

• (d) a secured appearance bond 

• (e) a partially secured surety bond 

• (f) a partially secured appearance bond 

• (g) an unsedured surety bond 

• (h) an unsecured appearance bond  

• (i) credit card or similar device;...  



Vocabulary  

• obligor = person paying bail  
• principal = defendant  
• surety = person other than defendant 
•  appearance bond = bail where defendant is 

obligor  
• surety bond = bail where someone else, and 

maybe also defendant, is obligor 



Partially secured 
surety bond 

• Bail bond secured only by a 
deposit of a sum of money not 
exceeding ten percent of the 
total amount of the undertaking 
where the obligor consists of one 
or more sureties. One of the 
sureties may be the 
principal/defendant. 



Partially secured 
appearance bond 

• Bail bond secured only by a 
deposit of a sum of money not 
exceeding ten percent of the 
total amount of the undertaking 
where the obligor is the 
principal/defendant only. 



Unsecured surety 
bond 

• Bond not secured by any deposit 
of or lien upon property but with 
a promise to appear in court 
where the obligor consists of one 
or more sureties. One of the 
sureties may be the 
principal/defendant. 



Unsecured 
appearance 

bond 

• Bond not secured by any deposit of or lien upon 
property but with a promise to appear in court 
where the obligor is the principal/defendant 
only. 



Credit card 
• Bail must be set at $2,500 or less for 

misdemeanors and felonies Credit card bail 
must be paid at courthouse Cannot split bail 
payment between credit card and cash 



Criminal Procedure Law § 510.30 



Criminal Procedure Law § 530.30 



Make your appeal count! 

• entitled to only one review under § 530.30 by a county court judge 
• OCA directive that a bail review on misdemeanors must be granted within 

5 days, but often done the same or very next day for any type of case 
• do not have to argue “change of circumstances” 
• DA must be notified and given opportunity to be at hearing 
• make your arguments again under § 510.30 and § 520.10 for alternative 

forms of bail and ability to pay 
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