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TO\/VN OF ISLIP

OFFICE OF THE TOWN ATTORNEY

ROBERT E QUINLAN (631) 224-5550
TOWN ATTORMEY ISLiP, L%mgﬁﬁ"x 1751 Fax (631) 224-5573
TO: Richard Finkel, Esq.
Fax Number: 516-869-7605
FROM: Debra A. Hampson, Secretary to the Town Attorney
Fax Number: 631-224-5573
DATE: April 3, 2009
RE: PERB Decision

Pursuant to your request, attached please find a copy of the Decision of the Public
Employment Relations Board in connection with Town of Ielip’s financial disclosurc form.
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S ‘E‘ﬁé documents accompanying this telecopy trangmission contain information from the office of the Town Attormey
T ofthe Town of Istip, which is confidential or privileged. The infoumation is intended to be for the use of the
individual or intended recipionts. Be aware that any disclosurs, copy, distribution or use of the contents of this
tolecopied information is prohibited. If you have received this telecopy in etrot, please notify us by telephone
immediately so that we ean arrange for the retricval of the documents at no ¢ost to you, If you do not recelve alt
pages, please call (631) 224-3550
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STATE OF NEW YORK

PUBLIC EMPLOYMENT RELATIONS BOARD

In the Mattar of

LOCAL 237,1B.T.,
Charging Parly,
¥
o -and- CASE NO, U-28288
TOWN OF ISLIP,
Respondent.

MEYER, SU02Z1, ENGLISH & KLEIN, P.C, (BARRY J, PEEK and JEFFREY
ANBINDER of eoungal), for Charging Party

BOND, SCHOENECK & KING, PLLC (ERNEST R. STOLZER and AMY M.
CULVER of counsel), for Respondent _

| DECISION OF ADMINISTRATIVE LAW JUDGE
 On April 14, 2008, Loeal 237, 1.B,T (Local 237) filed an impropar practice charge

1
which alleged that the Town of Islip (Town) violated §§208-a.1(a) and (d) of the Public

’ Employees’ Fair Employmant Act (Act) by unllaterally requiring represanted employees
hélding certain titles 1o file a financial disclosure form which requires the disclosure of
perscnal financlal Informatian, The Town filed an answer which admitted the matedial
allegations of the charga, and raised ag affirmative defenses that raquiring the flling of
the form is a permissive subject of bargaining, timeliness, and that the charge fails to

atate a violation of §§208-a.1(a) and (d).
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In fieu of a hearing, ﬁe partias submitted a stipulated record and theraaftar

submitted briefs.’
FACTS

Local 237 and the Town stipulated to the following facts in lieu of a hearing:

1. Atall times material hereln, Local 237 has been the scle and exclusive
collective hargaining reprasentative of uniohized employdes of the Town,

2. Lowal 237 is a public employea organization within the meaning of §201 of the
Civil Service Law.

3, The Town Is a public employer within the meaning ;:f §201 of the Civil Service
Law.

4. Local 237 ia the reccghized represantative within the meaning of §201 of the
Civil Servica Law.

5. Tha Tewn and Local 237 ara parties to a collestive bargaining agreement for

+ the blue eollar unit covering the period Jtanuary 1, 2005 to Decemnber 31, 2007,

8. The Town and Local 237 are parties to a collective bargsining agreement for
the white collar unit cavering the perlad January 1, 2005 to Decamber 31, 2007.

7. Both the blua collar and white collar agreements were in full farce and effect
at all times relavant to this proceeding.

B. Section 811 of the New York General Municipal Law, entitled Promulgation of

Form of Annual Staternent of Financial Disclosure: Authority of Governing Body with

! An injunctive relisf application was granted by Suprame Court, Albany County, Special

Term, September 5, 2008, Subsequent to that date, the parties entered into

g;ggﬂat‘;c(tg;s_ and congented to an extension in the processing of this matter, Ses Adt,
. .

n
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Respect {o Persons Subject Thereto, was enacted by the New York State Legislature in
1887. |

9, Saction 812 of the New York Ganeral Municipal Law, entitled Financial
Disclosure for Local Elected Officlals and Certain Officers and Employae of Counties,
Citins, Towns and Villages, was enacted by the New York State Legislatura in 1287,

' 10. Sections 811 and 812 of the General Municipal Law have applled to an&
governed the Town since the sactions wers enacted by the State Legislature in 1987,
Tha Town had a population well in excess of 50,000 in 1987 and has continued to have
a papulation well in excess at all fimes relevant to this proceeding.

11. Onh December 18, 1990, the Town Board adopted Lacal Law 4-1900, entitled
“Town of Islip Code of Ethics and Finaneial Disclosure Law,"

' 12, The Town would have called current Supervisor Phil Nolan to testify at the

hearing in this proceeding. Notan would have testifed to the following:

B a. In November 2008, Nolan was elected to flil the unexpired tarm of the prior

N Town Supervisor. Nolan, a8 democrat, is the firat non-republican Town Supervisor since
prior to 1987. In Novermnber of 2007, he was ejected to his first full four {4) year tarm as
Town Supervisor effective January 1, 2008,

b. Chapter 14 of the Code of the Town of Islip is antitiad “Code of Ethics and

Financlal Disclosure Law.” Section 1417 (A) provides that "All elected and appointed
Town officials and officers, az defined in Adicle Iif of this tocal law, ,..shall file an annual

financial disclosure statement s harainafter provided..,,” Article 1t ef Chapter 14, In

2 See Exbibit 1 of Stipulation of Facts. The Town Code states, in part, that “[The
enactmont of this Code of Ethics and Finanial Disclosure Law and the promulgation of

- aform of annua) statement of financial disclosure is exprassly intendaed to constitute an
election to opt out of the provisions of Ganeral Muricipal Law §812, in accordance with
the provieions of General Municipal Law §811."
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Section 14-3(B) includes in the definitlon of "officers” those persons employed by the -
Town *[wlhose job categorias require them to perform acts of dizeretionary rather than
rninisterial nature.”

¢. In order to comply with the raquirements of the Town's Code of Ethics and
Financial Dlsclagure' Law, Nofan initiated a process to enforcs the Financial Disclosura
Form requirements upen employess in positions that required and empowered
amployees io exer‘ciss judgment and discration with respect to the enforcement of
faderal, state and/or town |aws, codes, reguiations, ordinances and standards, Nolan
has been made aware that Town Supervisors prfur to I?im had not enforced tha Town's
Code of Ethlcs and Financlal Disetosure Law with respect to Town unlonized employees
fn titles that had such discretionary powers which required them to file Financiat
Disclosure forms with the Tox:un'a Board of Ethics,

d, In January of 2008, Nolan directed the Town Attorney's office to develop a list

N of the emplayee titles in tha Town empowered to perform "discretionary act[s]" as
, defined by the Town's Code of Ethics and Financial Disclosure Law,

8. In accordance with Nolan's directive, the Office of the Town Attorney and the
Town'a Personnel Depariment jointly daveloped a Iiat_;nf job titles with the autharity to
perform "discretionary act{s]” as defined by the Code by reviewing the Givil Service job
titles for all Town employees nef aiready required to file Finaneial Disclosure Forms,

{. The employee job titles on the Hat all had the discretionary power‘and authotity
to issua summonses and take other actions necessary to erifarce the Town Code, laws,
regulations, ordinances and/or standards, ag well as State and Federal Codes and

Laws. As such, the individuals in such fitles are required by the Tewn Code of Ethias to

fil2 Financial Disclosure Forms.
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g. The list developed at Nolan's directlon was then provided to the Town Board.

13, The Town Board passed a resolution filing the list of employees required to

comply with the Code of Ethics and Flnancial Dlsclosure |,aw with the Board of Ethlea.®

14, As a result of the Town Board resolution, the following job fitles, which are

within elther the blue collar or white collar units represented by Loeal 237, are required

to file a Financial Disclosure form, in aceordance with the Town's Code of Ethics and

Financial Disclosure Law:

—RTTSemeas T

A L EE

Bay Constable

Building Plans Examinar
Building Inspector

Chief Fire Marzha)
Chiaf Harhormaster

Fire Marghal |
Harbormaster
Ordinance Ingpactor
Park Ranger il

Park Ranger | .
Principal Building Inspector
Sanitation Inspector

. Senior Town Investigator

Senior Building Invastigator
Senior Zoning Inspectar
Town Investigator

Zoning Inspector®

16, Until the newly constituted Tewn Board, including Nolan, adopted the

resolution referred to in paragraph 13, the requiremant in the Town's Code of Ethics and

Financial Disclosure Law that a financlal cflsciosare form be filed had not been enforced

against the employees in these {ilas,

¥ 8oa Exhibit 2 of the Stipulation of Facts. .

*The Civil Service job descriptions for the jobs titles of the employees in paragraph 14
aire attached as Exhibit 3 to the Stipulation of Facts.
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18, By lattor dated Fobruary 14, 2008, Local 237, Long lsland Area Director John
R. Bumns wrote fo Supervisor Nolan regarding the Town requirement that bargalning unit
employeas comply with thé Financlal Disclosure Form requirement. Burng demanded
bargafning prior to the implementation of the requirement to complete tha form.® By
letter dated March 20, 2008, Town Director of Labor Relations and Personnel Robert
H.P. Finnegan responded tol Mr. Burns' lefter, stating that the Town was willing to
discuss the impact of this requirement.®
19. The Town has refured to bargain with Local 237 aver its decision to require
bargaining unit employees In the titles In paragraph 14 of this stipulation file a Financial
Disclosure Statement with the Town Ethles Board or the Impact of that decision,
| DISCUSSION
For the raasons set forth balow, | find that the Town violated §209-a.1(d) of the
Fublic Employees’ Falr Employment Act (Act) by unilaterally raguiring represented
'.g employses holding cartain titles to file a financial disclostre form which requires the
\ disclosur of personal financial information, Since there Is no proof of any interference
with a protected right, howavar, I dismiss that portion of the charge alleging a violation
. of §208-a.1(a).
In Board of Education of the City Schoel District of the City of New York v. PERB
ot. al.” the Court of Appeals stated that “{tlhe obfigation under the Taylor Law to bargain

a3 to ail terms and conditiang of amploymant is a 'strong and swaeping policy of the

:_ A copy of the February 14, 2008 (etter is attached as Exhibit 4 to the Stiputation of
acte.

% A copy of Finnegan's lettar is attached as ExhibRt 5 to the Stipulation of Facts. '
75 NY2d 850, 23 PERB 17012, at 7013 (1990).
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Stata' (Matter of Ct;haes Clly School Dist, v, Cohoes Teachars Assn, 40 NY2d 774,
778: Board of Educ. v. Assaclated Teachers of Huntington, 30 NY2d 122, 129)." Thie
oﬁﬁgatlon may be abrogatad if “a statute...dinact]s) that certaln action be taken by the
armployer, leaving no room for negotiation,” A statute may so direct efther by its expficit
terms or by implication [nherent In either the statute or the statutory scheme itself. The
Court of Appeals found that PERB's determination that the District violated its duty to
bargain by the adoption a work rule requiring the completlon of a financial disclosure
form was proper. Education Law §2580-4(13) provided that the clty board “shall have
the power and duty ta" prescribe regulations requiring officara and employees and their
spouses to disclose any interests, whether direct or Indlrect, in matters such as the
furnishing of suppliee, professional servicas, and the sale or lzasing of real estate. The
District was also empowered to adopt regulations requiring employses to submit
financial reports for themselves and their spouses, According to the provision, the city
| board shall determine the nature, frequancy and extent of the dlsclosure to be submittad
N by employees,

The Court of Appenls held that the imposition of this financial disclosure
requirament wae a mandatory subject of bargaining, aﬁd that Education Law provisions
did not exempt the Board of Education from an obligation to bargain. i coneludad that
negofiations were not prohibited since the statute does not contain a prohibition
conearning bargaining, or bacgusu ita tarms are "so unequivocal a directive to take

certain action that It leaves no raom for bargiaining,” With regard to whether the

® /.
1.
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PERRB sl g, supra, applicable. It stated that the City's argument that it wag mandated to
-adopt the requitement at issue pursuant to a statulory mandate, in this ¢age, the GML,
was avan less persuasive than the argument advanced by the employer in Board of
~ Education of the City School District of the City of New York v. PERB et. al, supra, The
Board stated that the City was neither required by statute or by public policy to adapt
the fihancial disclosure requirements. The financial disclosure requirement was puraly
discretionary since Aubum was a City with less than 50,000 people and, in any event,
elected not to be subject fo the financial requirements in the GML.™ The Board also
stated that the finaneiat disc!nsufa reguirements ware narrowsr than that which was
contemplated by GML §812, Since the disclosure requiremantz may conslftut‘e new
rules to which disciplinary action appiies, they are terms and conditians of employment
to which a bargaining obligatian applles. '
Addttionally, in Stafe of New York (Department of Heafth)," the Board affirmad
'.3 an Administrative Law Judge's (ALJ) decizion finding a vielation of §208-1.1(d) of the
, Actwhen the State implemented a financial disclosure policy requiring employees to
disclose any interests they may have in any organizations regulated by the Dapartment
of HeaﬂhA (DOH), In rejecting the State's argument that it could act unilaterally because
of Executive Law §94(9)()), the Board, at 3008, stated:;
Executive Law §94(8)(), the clalmed source of DOH's authaorization to

promulgate its disclosura poiicy, sets forth ona of several dutles imposed
upon the State Ethics Commission. Section 84(9)(f) requires the State

 Section 810.1 dafines a-political subdivision as “county, city, town or Village having
a population of ity thousand or more and shall include a city with a paputation of ona
million or mare,* '

" 28 PERB 13002 (1992),
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Ethics Commission to advise and assist agencies in establishing confllct of
interest rules. Even if Executive Law §04(9)(j) were (o be read to indirestly
authorize DOH to promulgate conflict of Interest work rules, it would not be
a source of & statutory mandate, Nothing in §84(98)()) required DOH to
promulgate its disclosure policy or any other eonflict of interest rule,
Rather, DOH's promuigation of its disclosure policy was merely
discretionary. The exercise of that discretion Is mandatorily negotiable to
the extent that the subject matter of the disclosura policy embranes terms
and conditions of employment.’®

Turning to this case, a resolution of this matter, as in Aubum, turns upon an
examination of the appiicable statutory language. Section 81 1,1(a) states that a
govemning bedy of a poilticat subdiviéion may adopt a requirernent for an annual
financiat disclosure form.™ fn the event that such a form ia not adopted by January 1,
1991, then the provisions of §812.3 shall apply,”” The provisiona of that statute state
that any political subdivision may elect to remove itself from the provisions of this

saction and may choosa to remava itzelf from some but not all of the disclosure

" Bee also Clly of New York, 40 PERB 3017 {2007) (subsequent history
omitted), in which the Board found that Unconsolidated Laws §971(d) did not
exempt the City fram a bargaining obligation. That statite states:

In the city of New York, the poliea commissioner, and in the eity of
Syracuse, the chief of police, shall promulgate duty charts for members of
the police force which distribute the available polica fores according to the
relativa need for its services. This need shall be measured by the
incidence of pallce hazard and criminal activity or other similar factor or
factors. No member of the forcs shall be assigned to perform a tour of
duty in excess of eight consecutive hours excepting only that In the evant
of strikes, riots, conflagrations or oceasions when large erowds shall
assemble, or other emergency, or on a day on which an election
authorized by law shall be held, or for the purpose of changing tours of
duty so0 many members may be continued on duty for such hours as may
be necessary. No member shall be assignad to an mveraga of more than
farly hours of duty during any seven consecutive day period exvepl in an
emargency or as permitted in this subdivision or for the purpose of
changing taurs of dity or as otherwise provided for by law.

'® See Appendix A for text of §811.
" See Appendix B for toxt of §812.3.
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requirements, The Town in this matter elected not to be covared by GML §812." ! find
that this statutory framework reliad upon by the Town in this matter, as in the cases
cited above, does not preciude it from bargaining over the requiramant that certaln
employees flle a financial disclosure form. As in those cases, the Town had discretion
as to whether to impase this raquirement, and GML §812 doas not compel the Town to
adopt this work rule. As such, contrary to the Town's argurnent, the obligation to bargain
Is not preempted by the statutory scheme, and the Town had an obligation to bargaln

prior to Imposing this work rula.

‘E"he Town also argues that the charge should be dismissed bacause it enforced
thé Tewn Coda as required, that the Town Code Is [ess burdensome to the employses
that the GML requirements, and fhat a proper application of the interests invalved
welghs in favor of a finding that the Town has a management right to unitaterally imposa
the requirement at issus_ A bargaining obligation which exists under the Act, hawever
can not be superseded by a Town Cods. As in Aubum, in which the City followed a C:ty
ordinanca, the fact that the Town fallowad the logal Code does not abviate its Obligation
to bargaln pursuant io a State statuta, Additionally, the fact that the form may he legs
burdensome doas not aflow the Town ta escape from the conelusion that the financlal
disclosura form reguirameant constitutes g term and condition of amployment. The Court
of Appea!a and this Board have already ruled that a bargaining obligation exists prior to
the impasition of this requiremant, and the facts specific to a partisular requirement

does ot change this ;:tzurmiu'sia::n._’9 Ag a final point, { do not find that the facts support

" See Stipulation of Facts, paragraph 11.
'® State of New York (Department of Transportation), 27 PERB 3056 (1994),
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the Town's affirmative defanse that the charge is untimely and it is hereby dismissed.

Therefore, for the reaxans set forth above, | find that the Town violated §204-~
a:1(d) of the Act by unilaterally requiring represented employaes holding certaln titles to
file a financial disclosure form which requires the diselosure of personal finangial

information,

THEREFORE, IT IS HEREBY ORDERED that the Town shall; |

1. Immediately rescind and cease enfarcement of the dlrectivé requirng
represented employees holding certain titles to flle a financial disclosure farm which
requires the disclosura of personal finanelal Informatian;

2, Remove from unit amﬁtoyeaa' personnel files any reference to or reprimand for
not filing & financial disclosure form which requires the disclosure of ;;ersonal financial
information;

3. Make Local 237 unit employegs whole for wages and benefits lost, fany, as a
result of the promulgation of the directive requiring employeas to file a financial
disclosure form which requires the disclosure of personal financial inf'ormaﬂon;

4. Sign and post the attached notice In all locations nomally used to

communioate with emplayees in the unit represented by Local 237,

Dated at Brooklyn, New York
This 23rd day of March, 2008

ﬁ«fua.f Poen.

Phillp L. Maler
Administrative Law Judge




