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Analysis starts by determining the scope of the 
privilege in the corporate context, namely, whether a 
corporation may assert the privilege whenever a present 
corporate employee, regardless of position or rank, com-
municated with the corporation’s attorney for purposes 
of securing legal advice for the corporation. To answer the 
question, the vast majority of courts in the United States 
follow the lead of the Supreme Court’s decision in Upjohn 
Co. v. United States.4

 Upjohn rejected the then-prevalent “control group” 
standard which held the privilege only extended to com-
munications involving corporate counsel from and to an 
employee who was in a position of control within the cor-
poration.5 It held the privilege may extend to communica-
tions involving the attorney for the corporate client and 
low and mid-level employees of the corporation. While 
Upjohn did not enunciate a specifi c rule, most courts 
have interpreted  Upjohn, based upon the circumstances 
it stressed, to require for the privilege to be applicable to 
such communications that they concerned matters within 
the scope of the employee’s duties; employers were com-
municating at the direction of their corporate supervisors; 
communications were made for the purpose of providing 
a basis for legal advice to the corporation; and the com-
munications were considered confi dential when made.6

Notably, the privilege, when applicable, is the corpora-
tion’s privilege and not the employee’s privilege.7

While the New York State Court of Appeals has not 
addressed the Upjohn issue, the lower courts in New York 
have embraced Upjohn and its holdings.8 With this recog-
nition of Upjohn in New York, there should be no doubt 
that in the circumstance posited, the communication 
between you and the project managers, if they occurred 
during employment, would be privileged. The question 
now is whether that privileged status continues when the 
communications occur post-employment.9

You are general counsel/lead outside counsel to X 
Corp., a large consumer products manufacturing fi rm 
with its principal place of business in Westchester County. 
The corporation’s CEO has requested your advice regard-
ing a developing matter. The CEO has been informed 
that in the past month there have been several reported 
product failures involving the corporation’s most popular 
product in terms of dollar sales. The CEO wants you to 
lead an investigation to determine whether the product 
failures are isolated cases or whether there may be a fl aw 
with respect to the design or manufacturing process of 
the product, creating a risk of legal liability and harm to 
the corporation’s reputation, and upon its conclusion ad-
vise the corporation as to what action needs to be taken, 
if any.

The investigation plan you come up with will start 
with an interview of the widget’s product manager dur-
ing the time of the widget’s development and initial mar-
keting. However, it is disclosed to you that the product 
manager has recently retired but is available and willing 
to meet with you. You set up a meeting with the former 
employee, with the intent of having the former employee 
tell you everything known about the product’s develop-
ment and manufacturing processes, including concerns 
that may have surfaced about such processes, so that you 
can create and execute the best legal strategy to eliminate 
or at least minimize a potential corporate “crisis” in the 
event of a problem with the widget.

The immediate concern you have is, of course, wheth-
er the communications between the former employee 
and yourself are protected from disclosure by New York’s 
attorney-client privilege, as codifi ed in CPLR 4503(a)(1). 
In this regard, it is well settled in New York that corpo-
rations are entitled to invoke the privilege,1 and that no 
distinction exists between in-house counsel and outside 
counsel as to the applicability of the privilege, provided 
the attorney is acting as the corporation’s legal advisor.2

Furthermore, New York law recognizes that communi-
cations made in the context of an internal investigation 
will generally be protected by the privilege, provided 
the investigation is being undertaken for the purpose of 
rendering legal advice even if the gathering of factual in-
formation is involved.3 However, New York law does not 
provide a ready answer as to whether the privilege will 
attach to communications between a former employee of 
the corporation and the attorney for the corporation that 
occur during the investigation. This article will address 
the issue and its ramifi cations.
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dissenters in the Newman decision aptly commented that 
the refusal to extend the privilege to former employees 
is “at odds with the functional analysis underlying the 
decision in Upjohn and ignores the important purposes 
and goals that the attorney-client privilege serves.”18 In 
this regard, the dissenters persuasively argued that former 
employees “may possess relevant information pertaining 
to events occurring during their employment needed by 
corporate counsel to advise the client with respect to actual 
or potential diffi culties. Relevant information obtained 
by an employee during his or her period of employment 
does not lose relevance simply because employment has 
ended.”19 Thus, the dissenters would extend the privilege 
to confi dential communications with former employees 
concerning matters that occurred during employment.

Federal courts in New York court uniformly follow 
the majority rule.20 Indergit v. Rite Aid Corp. is illustrative.21 
In this action brought by store managers of Rite Aid al-
leging violations of the federal Fair Labors Standard Act 
and the New York Labor Law regarding overtime pay, an 
issue arose as to the privileged status of communications 
between Rite Aid’s counsel and former Rite Aid district 
managers who supervised several of the plaintiffs. The 
district court held that counsel’s conversations with the 
former district managers concerning their conduct and 
duties while employed by Rite Aid would be within the 
privilege.22 The district court also noted that because the 
privilege is Rite Aid’s and not the personal privilege of the 
former employees, none of these individuals had the abil-
ity to waive the privilege; only Rite Aid could waive the 
privilege.23

The New York state courts have not fully addressed 
the issue of post-termination communications. At least 
one court has indicated post-termination communications 
would fall within the privilege.24 Despite the dearth of 
state court precedent, it is reasonable to conclude that the 
state courts would follow the majority rule. In this con-
nection, the underlying rationale of the majority view is 
consistent with New York policy underlying the attorney-
client privilege, and there is nothing in state precedent 
which would indicate that the courts would adopt the 
minority view.

With this background, you should feel comfortable 
about a candid discussion with the former employee. But 
do not get too comfortable. The reason is the privilege only 
protects communications about the former employee’s 
conduct while employed.25 It does not protect any commu-
nications beyond the former employee’s activities within 
the course of the employee’s employment. Expressed differ-
ently, communications regarding matters and developments 
that occurred post-termination fall outside the privilege.

The decision in Peralta v. Condent Corp. illustrates this 
limitation.26 In Peralta, plaintiff alleged claims of employ-
ment discrimination. Plaintiff’s counsel sought to depose 
Klaber, plaintiff’s former immediate supervisor and alleg-

This former employee issue involves two different 
types of communications: (1) communication made by the 
employee while employed; and (2) communication made 
by the employee after the employment had ended.10 They 
will be addressed separately.

As to pre-termination communications, state and 
federal courts in New York, as well as courts in other juris-
dictions, uniformly hold that privileged communications 
which occur with corporate counsel during the course of 
an individual’s employment remain privileged even after 
the employment relationship has been terminated.11 As 
one commentator has stated: “Whatever communications 
are privileged communications during the course of the 
former employee’s employment should clearly remain 
privileged. No reason exists to terminate privileges that 
have attached during the course of the employment along 
with the termination of the employment. Indeed, were 
that to be the case any former employee could terminate 
preexisting privileges at will.”12 Thus, any privileged 
information obtained by an employee while an employee 
of the corporation, including any information conveyed by 
corporate counsel, remains privileged upon termination of 
employment.

As to post-termination communications, it must fi rst 
be noted that the courts in the United States disagree as to 
whether confi dential communications between former em-
ployees and corporate counsel are privileged. The majority 
view is that the privilege is applicable to confi dential com-
munications between former employees of a corporation 
and corporate counsel, provided the Upjohn standard re-
ferred to above is complied with.13 In light of the purpose 
underlying the privilege, namely, to “[foster] the open dia-
logue between lawyer and client that is deemed essential 
to effective representation,”14 this holding is warranted. As 
observed by a commentator: “[A] formalistic distinction 
based solely on the timing of the interview [between cor-
porate counsel and the knowledgeable employee] cannot 
make a difference if the goals of the privilege . . . are to be 
achieved “15

However, a number of courts have declined to extend 
the privilege to post-employment communications be-
tween a former employee and corporate counsel.16

The rationale of these courts used to support their 
holding is, as stated by the Washington Supreme Court in 
Newman v. Highland School Dist.,that “[E]verything changes 
when employment ends. When the employer-employee re-
lationship terminates, this generally terminates the agency 
relationship…. Without an ongoing obligation between the 
former employee and employer that gives rise to a princi-
pal agent relationship, a former employee is no different 
from other third-party fact witnesses to a lawsuit, who 
may be freely interviewed by either party.”17

In essence, these courts take the position that the 
termination of the employment relationship precludes the 
application of the privilege to new communications. The 
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edly the decision-maker with regards to plaintiff’s claims. 
At the time of the deposition, Klaber was no longer em-
ployed by defendant. The district court, in applying the 
majority rule as to what matters Klaber could be exam-
ined on, held as follows:

To the extent that conversations between 
defendant’s counsel and Klaber went be-
yond Klaber’s knowledge of the circum-
stances of plaintiff’s employment and 
termination, and beyond Klaber’s other 
activities within the course of her em-
ployment with the defendant, such com-
munications, if any, have not been shown 
to be entitled to defendant’s attorney-cli-
ent privilege. If, for example, [counsel] in-
formed Klaber of facts developed during 
the litigation, such as testimony of other 
witnesses, of which Klaber would not 
have had prior or independent personal 
knowledge, such communications would 
not be privileged, particularly given 
their potential to infl uence a witness to 
conform or adjust her testimony to such 
information, consciously or unconscious-
ly.27

The fi nal matter to be addressed is whether there can 
be protection for discussions that fall outside the scope 
of the attorney-client privilege. In theory, CPLR 3101(d)
(2) has potential application. This provision provides a 
qualifi ed privilege for otherwise discoverable material 
prepared in advance of litigation.28 Factual information 
obtained from interviews with a third party, such as a for-
mer employee, is potentially protected from disclosure by 
this provision.29 However, to be immune from discovery, 
the party resisting discovery “must demonstrate that the 
material sought was prepared exclusively for litigation.”30 
Thus, multipurpose reports are not within CPLR 3101(d)
(2).31 With this limitation, you may have diffi culty in 
establishing protection as it cannot be said at the outset 
that the investigation is being conducted solely and exclu-
sively for litigation.32

Turning now to your planned interview with the 
former program direction for X Corp.’s product, you can 
now have some comfort—indeed, a lot of comfort—as 
to whether your discussions will have to be disclosed 
in future litigation or proceedings. So long as you limit 
discussions to what the program director learned and was 
involved in while employed by X Corp., any confi den-
tial communications that pertain to legal matters will be 
privileged. To further assure the application of the privi-
lege, you should also provide the Upjohn warning before 
discussions start.
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