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Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
 • Early identification of impairment
 • Intervention and motivation to seek help
 • Assessment, evaluation and development of an appropriate treatment plan
 • Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
 • Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling  

 colleague by providing support, understanding, guidance, and good listening
 • Information and consultation for those (family, firm, and judges) concerned about an attorney
 • Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental  

 health issues

Q. Are LAP services confidential?
A. Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of 

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Patricia Spataro, LAP Director 

1.800.255.0569

There Is Hope
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NYSBA Partnership Conference 2016 

A Fresh Start: Using Bankruptcy to Help Deal With Debt 

Chapter 7 bankruptcy: an overview 

by Peter Barker-Huelster, Senior Staff Attorney, MFY Legal Services, Inc. 

 

I. Bankruptcy: who needs it and what it can do 

 Bankruptcy gives individuals the opportunity to eliminate or restructure debts and 
protect assets and income from creditors. It can benefit people facing wage 
garnishment, bank account levy, creditor lawsuits, foreclosures, evictions, and 
more. Most people who file for bankruptcy do not lose money or property as part 
of the process. 

II. Basic bankruptcy concepts 

a. Bankruptcy code and bankruptcy court 

 Bankruptcy is governed by the federal Bankruptcy Code, Title 11 of the 
United States Code. The bankruptcy courts are, technically, subsets of the 
federal district courts, which generally refer all bankruptcy cases to the 
bankruptcy courts. See, e.g., Amended Standing Order of Reference M-
431, S.D.N.Y., Jan. 31, 2012. 

 There are also Federal Rules of Bankruptcy Procedure, which generally 
follow the F.R.C.P. where applicable. 

 State exemption laws also apply in some bankruptcy proceedings. 11 
U.S.C. § 522(b)(3). 

b. The automatic stay 

 Upon filing of a bankruptcy petition, an automatic stay takes effect. 11 
U.S.C. § 362. The stay prevents creditors from taking any action to collect 
from the debtor, including filing or continuing a lawsuit, garnishing 
wages, freezing a bank account, repossessing property, phone calls and 
letters, etc. Actions taken in violation of the stay are void. See In re 48th 
Street Steakhouse, Inc., 835 F.2d 427 (2d Cir. 1987). 

 The stay gives the debtor a great deal of protection and relief right away 
upon filing the case, but may not take effect or may be of limited duration 
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if the debtor has filed a recent bankruptcy case. 11 U.S.C. §§ 109(g), 
362(c)(3). Check PACER before filing to ensure that a debtor has not filed 
previously. 

 Creditors may also seek to have the stay lifted; this must be done on notice 
and hearing. Fed. R. Bankr. P. 4001.  

c. Discharge of debts 

 The discharge order is a permanent injunction against efforts to collect 
from the debtor for debts owed at the time of the bankruptcy filing. The 
discharge order does not list particular debts discharged; it simply states 
that the debtor is granted a discharge under § 727 of the Code. 

d. The bankruptcy estate 

 Upon filing of a bankruptcy case, an “estate” is formed, comprised of all 
the debtor’s interest in property. Section 541 of the Code describes the 
property comprising the estate. In routine Chapter 7 cases, the debtor does 
not have to turn over property or surrender control of it during the case. 
The debtor can exempt property from the estate, keeping it out of reach of 
creditors and the bankruptcy process. 

e. The bankruptcy trustee 

 In every Chapter 7 case, a trustee is appointed to administer the estate for 
the benefit of creditors. 11 U.S.C. §§ 701, 702. The trustee’s responsibility 
is to examine the debtor and investigate the debtor’s case to ensure that 
any non-exempt property can be liquidated for the benefit of creditors. 

 Trustees are private attorneys, not judges. They receive a small fee for 
administering each case, but also keep a percentage of any payments made 
to creditors in the case, giving trustees an incentive to find non-exempt 
property to liquidate. 

III. Chapter 7 procedure 

a. Who can file? 

 Individuals and corporations can file for Chapter 7, but only individuals 
can receive a discharge of debts. 11 U.S.C. § 727(a)(1). 

 Individuals can only receive a discharge of debts under Chapter 7 once 
every eight years. 11 U.S.C. § 727(a)(8). Time limit runs from filing date 
to filing date. 
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 Married couples can file a joint Chapter 7 petition under a single case 
number and for a single filing fee. 

b. Credit counseling requirement 

 With very limited exceptions, a debtor must complete an approved credit 
counseling course before filing the Chapter 7 petition. 11 U.S.C. § 
521(b)(1). The counseling can typically be done online or over the phone 
for a small fee, and it usually takes about 90 minutes to complete. 

 The requirement may be waived for certain debtors who are incapacitated, 
disabled, or on active military duty. 11 U.S.C. § 109(h)(2) et seq. 

c. Petition, schedules, SOFA, means test 

 The debtor must also file a petition; schedules listing her assets, debts, 
income, and expenses; a Statement of Financial Affairs (SOFA); and a 
Statement of Current Monthly Income, better known as the “means test.” 
11 U.S.C. § 521. The petition must be filed in order to commence the case, 
but the remaining documents can generally be filed within 14 days. Fed. 
R. Bankr. P. 1007(c). 

 Filing can be done online through ECF. Some local rules may apply. 

 Forms are available at http://www.uscourts.gov/forms/bankruptcy-forms. 
Many attorneys also use special software to assist with the preparation and 
filing of the forms. 

d. First meeting of creditors 

 Section 341 of the Code requires the debtor to attend a “meeting of 
creditors,” administered by the trustee. Generally, creditors do not appear 
at the meeting, despite the name. The meeting usually takes place about a 
month after the initial filing. 

 The debtor or her attorney must supply the trustee with documents prior to 
the meeting. Trustees generally want copies of the petition and schedules, 
the debtor’s most recent tax return, pay stubs for 60 days prior to the 
filing, recent bank statements, copies of vehicle titles, mortgage payoff 
letters, etc. 

 The debtor must also bring her Social Security card and photo ID to the 
meeting. The debtor will be sworn under oath by the trustee. 
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 Trustees will ask the debtor about her debts, income, assets, and financial 
history. A debtor’s attorney cannot answer these questions for her. 
Typically, the meetings take just a few minutes if the papers are in order 
and there are clearly no assets to administer. 

e. Financial management requirement 

 After the case is filed, the debtor must complete a second course, called 
financial management or debtor education. This can also be done online or 
over the phone for a small fee. The course must be completed within 60 
days of the first date set for the 341 meeting. 

 If the course is not completed, the debtor’s case will be closed without 
discharge. 11 U.S.C. § 727(a)(11). 

IV. Assets, exemptions, and the Chapter 7 estate 

a. Debtor must list all assets 

 A debtor must list all assets on Schedules A and B of the bankruptcy 
forms. Failure to disclose an asset could result in denial of discharge or 
even criminal penalties. 11 U.S.C. §§ 727(a)(2) (intentional transfer, 
concealment, or destruction of property grounds for denial of discharge), 
727(a)(4) (making false statements or withholding information grounds for 
denial of discharge). 

b. Unusual assets 

 Tax refunds: a debtor must exempt an expected tax refund. Trustees love 
to take these, especially early in the year and around tax time.  

 Personal injury, malpractice, and other claims: the debtor must disclose 
any potential legal or insurance claims, even if no claim or lawsuit has 
actually been filed. The debtor’s possible right to payment is an asset as 
far as bankruptcy is concerned.  

 Inheritance and divorce decrees: money or property expected as a 
distribution of a decedent’s estate or as the result of a property settlement 
is an asset in bankruptcy. If the debtor becomes entitled to receive such 
property within 180 days of the filing of the petition, it becomes part of 
the bankruptcy estate and must be disclosed. 11 U.S.C. § 541(a)(6). This 
means that even after a case is discharged and closed it is possible that the 
debtor will have to amend the filing and the trustee could administer the 
property. 
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c. Exemptions 

 The debtor can claim exemptions to remove property from the bankruptcy 
estate. Exemptions are available under state and federal law, but the debtor 
must choose one or the other set of exemptions. Exemptions are claimed 
on Schedule C. 

 NY state exemptions: these are generally preferable if the debtor has 
substantial home equity. See CPLR §§ 5205, 5206, DCL §§ 282, 283. 

 Federal exemptions: these are more flexible for most debtors, especially 
debtors with no home equity, due to the wildcard exemption at 11 U.S.C. 
§ 522(d)(5). 

d. Preferences 

 Trustees can seek to undo certain payments and transfers made by the 
debtor before the filing of the bankruptcy case. Preferential payments are 
defined at 11 U.S.C. § 547; generally, the debtor must have made a 
payment of more than $600 within 90 days prior to the bankruptcy filing. 
Payments to “insiders” that took place up to 1 year before filing can also 
be avoided, so clients should be asked about any repayments of loans from 
friends, family members, or business partners. 

 Certain exceptions apply where the debtor receives new value and where 
the payment was made in the ordinary course of business. The trustee can 
recover this money from the recipient and preserve it for the estate.  

 If the transfer was involuntary, such as a wage garnishment, the debtor can 
also exercise this power if the trustee declines to do so. 

e. Fraudulent transfers 

 The trustee also has the power to avoid fraudulent transfers made by the 
debtor before bankruptcy. 11 U.S.C. §§ 544, 548. Section 544 gives the 
trustee power under a state’s fraudulent transfer laws, DCL § 270 et seq., 
and § 548 creates a bankruptcy-specific power. 

 Transfers made with actual fraudulent intent can be avoided, but more 
often trustees will allege constructive fraud. See 11 U.S.C. § 548(a)(1(B). 
The trustee must show that the debtor  received less that reasonably 
equivalent value,  and (a) was insolvent or made insolvent as a result, (b) 
engaged in business with unreasonably small capital, (c) intended to incur 
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debts beyond the debtor’s ability to pay, or (d) made the transfer to or for 
the benefit of an insider under an employment contract. 

 Trustees can recover the value of the transfer from the transferee in order 
to distribute money to creditors. 

f. Liquidation of non-exempt assets by trustee 

 If there appears to be money available for creditors, the trustee will issue a 
notice to file proofs of claim. Debtors (or the trustee) can object to claims; 
all allowed claims will be paid according to the schedule of priorities at 11 
U.S.C. § 507. 

 The debtor may have to turn over non-exempt property to the trustee for 
sale. The trustee may also be willing to settle with the debtor if the debtor 
can come up with cash to pay in to the estate. 

V. Discharge of debts 

a. Protects future income of debtor 

 The primary goal of most Chapter 7 bankruptcies is to protect the debtor’s 
future income from her creditors. This is the heart of the “fresh start” 
promised by bankruptcy. Income earned and (with very limited 
exceptions) property obtained after the filing date does not form part of the 
estate, and cannot be seized or levied by creditors whose claims are 
discharged. 

b. Voids judgments for personal liability of debtor 

 A Chapter 7 discharge voids any judgment for personal liability obtained 
before the bankruptcy filing. 11 U.S.C. § 524(a)(1).  

c. Injunction against debt collection activity 

 The discharge also operates as a permanent injunction against debt 
collection for a discharged claim, including “the commencement or 
continuation of an action, the employment of process, or an act, to collect, 
recover or offset any such debt as a personal liability of the debtor.” 11 
U.S.C. § 524(a)(2). 

 No specific right of action for violation of the discharge order exists in the 
Code, but discharge violations are contempt and may be punishable by 
sanctions. See In re Nassoko, 405 B.R. 515 (Bankr. S.D.N.Y. 2009). Such 
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violations may also run afoul of the Fair Debt Collection Practices Act or 
state debt collection laws. 

d. Liens survive bankruptcy discharge 

 While some liens can be avoided (a topic beyond the scope of this 
presentation), liens generally survive a bankruptcy discharge and continue 
to attach to pre-petition property of the debtor. 

e. Exceptions to discharge, 11 U.S.C. § 523 

 Certain tax debts: income tax debts are dischargeable if (a) the returns 
were last due more than three years before the bankruptcy case is filed, (b) 
the returns were actually filed more than two years before the bankruptcy, 
and (c) no tolling events have occurred. 11 U.S.C. § 523(a)(1). Most other 
tax debts are not discharged. 

 Fraudulent debts, willful and malicious injury, etc. 11 U.S.C. § 523(a)(2), 
(4), (6). 

 Domestic support obligations. This is a broad exception for obligations 
such as child support, alimony, and other maintenance payments, and 
includes support debts owed to governmental units. 11 U.S.C. § 523(a)(5).  

 Criminal fines and penalties. 11 U.S.C. § 523(a)(7). This generally 
includes parking tickets and other traffic fines. See In re Bace, 2012 WL 
2567153 (S.D.N.Y. 2012). 

 Student loans. 11 U.S.C. § 523(a)(8). Student loans may be dischargeable, 
but the debtor must bring a successful adversary proceeding to prove that 
the loans would cause an “undue hardship.” See Brunner v. New York 
State Higher Educ. Svcs, 831 F.2d 395 (2d Cir. 1987). 

 Debts not listed. 11 U.S.C. § 523(a)(3). In a no-asset case, where no 
dividend is paid to creditors, innocent oversight in listing a debt does not 
result in the debt’s nondischargeability. See, e.g., In re Johnson, 2011 WL 
2357826 (Bank. N.D. Ala. 2011). If a creditor is not notified of the 
bankruptcy in time to file a claim, however, the debt is not discharged. See 
Duerkop v. Jongquist, 125 B.R. 558 (D. Minn. 1991). 
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f. Overlooked dischargeable debts 

 Tuition and fees. Student loans are not generally dischargeable, but tuition 
and fees owed directly to a school are dischargeable. Cazenovia College v. 
Renshaw, 222 F.3d 82 (2d Cir. 2000). 

 Public benefit overpayments. Absent fraud, for which the objecting 
creditor bears the burden of proof, overpayments of SNAP, 
unemployment, Social Security, cash assistance, and other public benefits 
are dischargeable. Lee v. Schweiker, 739 F.2d 870 (3d Cir. 1984). 

 Public housing rent arrears. Unlike rent owed to a private landlord, a 
debtor can discharge rent owed to a public housing authority without 
facing eviction for the discharged debt. Stoltz v. Brattleboro Housing 
Auth., 315 F.3d 80 (2d Cir. 2002). 

 Certain taxes. As described above, certain income tax debts are 
dischargeable in bankruptcy. To ensure that a particular tax debt meets the 
dischargeability requirements, a debtor should obtain tax account 
transcripts from the IRS or a consolidated statement of tax liability from 
New York state. 
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I. Two categories of consumer bankruptcy – Chapter 7 and Chapter 13 
 

A. Chapter 7 is a basic bankruptcy which cancels debts but will not cure mortgage 
arrears.  The duration is typically just 3 or 4 months from filing the bankruptcy papers 
to the final order discharging debts. 
 
Chapter 7 does not cancel the mortgage lien – it only cancels personal liability.  As a 
result there are 2 main options:   

 
 Cancel consumer debts but reaffirm the mortgage  (if the homeowner is 
otherwise able to catch up on the mortgage or qualifies for a modification) 
  Cancel consumer debts and the mortgage loan debt – give up the house - but 
get off to a new financial start 

 
B. Chapter 13 is a bankruptcy which can both cancels unsecured debts (hospital bills, 

credit cards, etc.)  and allows a consumer to catch up on secured debts (mortgage and 
car loans.)  The duration is typically 5 years, and is based on a financial plan 
(“Chapter 13 Plan”-Appendix “A”). 
 

 Debtor resumes direct regular monthly mortgage payments 
 Debtor makes regular payments to a Chapter 13 Trustee – typically by a wage 
order 
 Chapter 13 Trustee uses these funds to: 1) pay off over a 5 year period  
mortgage arrears and car loans; 2) pay unsecured creditors a percentage of their 
claims  (often 10% for lower income homeowners)  
 At the end of 5 years – if the Chapter 13 Plan is successful – the mortgage 
arrears will be cured and the unsecured debts will be cancelled with a discharge 
order 

 
C. Distinctive features of Chapter 13 

 
 Cure defaults in mortgages after acceleration  - 11 USC § 1322(b)(3) and  
§ 1322(c)(1)   
 filing before the gavel falls at the foreclosure auction suspends the foreclosure 
proceedings, 11 USC § 362 
 However, Bankruptcy Court lacks authority to modify mortgage terms (with 
some exceptions) – 11 USC § 1322(b)(2)  Note: where the lender’s security 
interest is just in a mobile home – terms can be modified.  In re Thompson, 217 
B.R. 375, 378 (B.A.P. 2d Cir. 1998) 
 “Cram-down” or “strip down” or modify car loans 
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 “Strip-off” certain 2nd mortgages  

 In re Pond, 252 F.3d 122, (2d Cir.2001  

    This means if on filing, the 1st mortgage is more than the equity in the 
home, (i.e. the home is “under water”)  the 2nd mortgage is considered 
unsecured.  For instance: 
 
 1st mortgage - $75,000 due; fair market value of house is $70,000;  
 2nd mortgage of $25,000 with payments of $200 per month – 2nd mortgage is 
considered unsecured as the 1st mortgage leaves no equity; 
 Assuming 10% Chapter Plan – Chapter 13 Trustee will pay off $2,500 over 
10 year period - $41/month 

 
 Cancel judgment liens on property – 11 USC § 522(f) 
 At end of Chapter 13 Plan, lender must submit statement confirming arrears 
are cured – FRBP 3002(1)(f) 

  
 

II. Who Should be Considered for Chapter 13? 
 

 Primarily, a homeowner who got behind in the mortgage due to loss of income 
or unexpected expenses, but is now financially stable  
 Chapter 13 allows a homeowner to immediately resume mortgage payments 
so as to avoid getting further behind 
 Chapter 13 can be used in combination with applications to modify a 
mortgage – but the Bankruptcy Court cannot order a bank to modify the mortgage 
– it is ideal for homeowners who have a relatively decent mortgage but got behind 
and are now financially stable  
 Chapter 13 involves financial balancing – a homeowner can have either too 
much or too little income to make it feasible – thus it is ideal for low to moderate 
income homeowners  
 Chapter 13 is an important remedy when settlement conferences under CPLR 
§ 3408 have failed to resolve the foreclosure and the homeowner has financially 
stabilized 

 
III. Basic financial requirements for Chapter 13 

 
 Feasibility test  - 11 USC § 1325(a)(6) 

 
The debtor must have a regular source of income. 
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There must be a showing that “the debtor will be able to make all payments under 
the plan and to comply with the plan”  11 USC § 1325(a)(6)   
 
This means the homeowner must have sufficient income to:   

 
A) resume mortgage payments;  
B) pay off mortgage arrears over a 5-year period; and  
C) pay unsecured creditors a percentage of their claims; 
D) pay “priority claims” in full (e.g. domestic support obligations and 

certain IRS claims) 11 USC § 507 
  
o Example – Assume net income of $2,000 per month; mortgage 
payments of $800 per month; mortgage arrears of $15,000 – the 
homeowner: 

 Resumes mortgage payments of $800/mo;  
 Pays the Chapter 13 Trustee $250/mo.towards the mortgage 

arrears ($15,000 divided by 60 months)  
 Pays the Chapter 13 Trustee a percentage for the unsecured 

creditors 
 Pays the Chapter 13 a 10% commission  

 
 Disposable income test – 11 USC § 3125(b) 

 
The homeowner must pay surplus income (“projected disposable income”) to the 
unsecured creditors.  
 
Lower income homeowners will typically qualify for a 10% Chapter 13 Plan in 
which unsecured creditors get paid 10% of their claims.  But income and expenses 
must be documented on respectively, Schedule “I” and Schedule “J.”  If there is a 
surplus of income after necessary expenses, the percentage for unsecured 
creditors will increase 

  
 Chapter 7 test – 11 USC § 1325(a)(4) 

 
The homeowner must pay the unsecured creditors the value of any non-exempt 
assets    
 
Most basic assets of a homeowner are exempt.  This means that they will not have 
to be sold as a condition of the bankruptcy.  (Appendix “B” -Chart on exempt 
assets)  However, if a homeowner has non-exempt assets, such as a high amount 
of equity in the primary house or owns a second house, this will create 
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complications in Chapter 13.  The unsecured creditors will need to receive at least 
the value of the non-exempt assets.    

 
Example - assume a debtor, who after deducting the amount owed 
on the mortgage and applying the homestead exemption, still has 
$5,000 of equity in the home – the unsecured creditors are entitled 
to payments, over the 5 year life of the Chapter 13 Plan, totaling at 
least $5,000 

 
 

IV. Types of foreclosure for which Chapter 13 may be a remedy 
   
 conventional mortgages – right to cure default until foreclosure sale –  

11 USC § 1322(c)(1) 
 

 reverse mortgages – arrears are typically unpaid property taxes and insurance; 
 mortgages with balloon payments – the balloon payment can be paid off during 

the 5 years of the Chapter 13 Plan (curing a default is not a prohibited 
“modification” of a mortgage)  In re Taddeo, 685 F.2d 24, 27 (2d Cir. 1982) 
 

 land contracts –“Such contracts are, in substance, mortgages and are treated 
accordingly.” In re Mastowski, 135 B.R. 1 (Bankr. W.D.N.Y.1992) 

 
 property tax foreclosures – tax arrears can be paid off over 5 years if the Chapter 

13 is filed before a judgment of tax foreclosure is entered (with some exceptions). 
 

V. Chapter 13 Mortgage Litigation 
 
 The bank or lender must submit a detailed claim to be paid under the Chapter 13 
Plan   (FRBP 3001, Official Forms 410 and 410a) - Appendix “C” 
 Debtor may object to the claim (FRBP 3007) 
 Debtor may file Motions and Adversary Proceedings to resolve claim issues 
(FRBP 7001) 
 The bank or lender may counter with a Motion to Lift the Stay - 11 USC § 362(d) 

 
 

VI. Special handling of car loans   
    
 “Cram-down” of car loans over 910 days old before filing – 11 USC § 1325(a)(9) 
[hanging clause] and § 506 –  (See Appendix “A”) 
 Modification of high-interest car loans under 910 days old, to reduce monthly 
payments during Plan – 11 USC § 1322(b)(2) (“modify” but not “bifurcate”) 
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XI.     Voluntary Dismissal of a Chapter 13 
 
           Dismissal as of right – 11 USC § 1307(b) 

 Refund to debtor of undistributed funds – In re Bailey, 330 BR 183 (Bankr.SD 
Ohio 2007)  NCLC n. 272 
 
 Conversion as of right to  Ch. 7 – 11 USC § 1307(a) 

 
 

Special Considerations for Bankruptcy Practitioners 
 

1. Admission to Bankruptcy Court  (Appendix “C”)  
 
2. Bankruptcy Basics  
  http://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics 
 
3. Federal Rules of Bankruptcy Procedure 
 http://www.uscourts.gov/rules-policies/current-rules-practice-procedure/federal-
rules-bankruptcy-procedure 
 
4. Bankruptcy District Websites  
 NDNY - http://www.nynb.uscourts.gov  
 SDNY- http://www.nysb.uscourts.gov  
 EDNY - http://www.nyeb.uscourts.gov  
 WDNY- http://www.nywb.uscourts.gov  
 
5. Local Rules and Administrative Orders 
 
6. Electronic docket Management  
 A. CM/ECF – Electronic Case and Document Filing  
 B. PACER – Public Access to Court Electronic Records ( www.pacer.gov )  
       
7. NCLC Manual   - https://library.nclc.org/Bankr 

Filing Fees 

1. $335 - Chapter 7  
2. $310 -Chapter 13  

 Note: 

 If the Debtor is under 150% of FPIG, the Debtor maybe eligible for a waiver 
of the fees by application or informa pauperis motion.  
 A waiver of fees in only available for a Chapter 7 
 An application to the Court to pay filing fees in installments is available for 

both Chapter 7 and Chapter 13 Debtors 
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The Role of Paralegals in Bankruptcy Practice 

1. Document gathering 
2. Judgment searches 
3. Property Valuation reports and assessments 
4. Assist in drafting Petitions and Plans 
5. Electronic Filing 
6. Docket Case Management 
7. Keep track of Deadlines 
8. Prepare Trustee information packets 

 

APPENDIX “A” –  Sample Chapter 13 Plan 

 
APPENDIX “B” -  Federal and State Exemptions Chart 
 
APPENDIX “C”-  Proof of Claim – Mortgage,  Official Forms 410 and 410a 
 
APPENDIX “D” – Sample Application for Admission in Bankruptcy Court (WDNY) 
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Chapter 7 
A basic bankruptcy 
which cancels debts but 
will not cure mortgage 
arrears.  The duration is 
typically just 3 or 4 
months from filing the 
bankruptcy papers to the 
final order discharging 
debts.

Chapter 13
A bankruptcy which can both 

cancel unsecured debts 
(hospital bills, credit cards, 
etc.)  and 

allows a consumer to catch up 
on secured debts (mortgage 
and car loans.)  The duration 
is typically 5 years, and is 
based on a financial plan 
(“Chapter 13 Plan”).
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Chapter 7 does not cancel the mortgage lien –
it only cancels personal liability.  As a result 
there are 2 main options:  

 Cancel consumer debts but reaffirm the 
mortgage  (if the homeowner is otherwise 
able to catch up on the mortgage or qualifies 
for a modification)

 Cancel consumer debts and the mortgage 
loan debt – give up the house - but get off to 
a new financial start
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 Debtor resumes direct regular monthly mortgage 
payments

 Debtor makes regular payments to a Chapter 13 
Trustee 

 Chapter 13 Trustee uses these funds to: 1) pay 
off over a 5 year period  mortgage arrears and 
car loans; 2) pay unsecured creditors a 
percentage of their claims  (often 10% for lower 
income homeowners) 

 At the end of 5 years – if the Chapter 13 Plan is 
successful – the mortgage arrears will be cured 
and the unsecured debts will be cancelled with a 
discharge order
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 Cure defaults in mortgages after acceleration  - 11 USC § 1322(b)(3) and §
1322(c)(1)  

 Filing before the gavel falls at the foreclosure auction suspends the foreclosure 
proceedings - 11 USC § 362

 However, Bankruptcy Court lacks authority to modify mortgage terms (with some 
exceptions) – 11 USC § 1322(b)(2)  Note: where the lender’s security interest is 
just in a mobile home – terms can be modified.  In re Thompson, 217 B.R. 375, 
378 (B.A.P. 2d Cir. 1998)

 “Cram-down” or “strip down” or modify car loans

 “Strip-off” certain 2d mortgages - In re Pond, 252 F.3d 122, (2d Cir.2001 

 Cancel judgment liens on property – 11 USC § 522(f)
 At end of Chapter 13 Plan, lender must submit statement confirming arrears are 

cured – FRBP 3002 1(f)
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 Primarily, a homeowner who got behind in the mortgage 
due to loss of income or unexpected expenses, but is now 
financially stable

 Chapter 13 allows a homeowner to immediately resume 
mortgage payments so as to avoid getting further behind

 Chapter 13 can be used in combination with applications 
to modify a mortgage – but the Bankruptcy Court cannot 
order a bank to modify the mortgage – it is ideal for 
homeowners who have a relatively decent mortgage but 
got behind and are now financially stable 
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 Chapter 13 involves financial balancing – a 
homeowner can have either too much or too 
little income to make it feasible – thus it is 
ideal for low to moderate income 
homeowners 

 Chapter 13 is an important remedy when 
settlement conferences under CPLR § 3408 
have failed to resolve the foreclosure and the 
homeowner has financially stabilized
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Feasibility test - 11 USC § 1325(a)(6)

 The debtor must have a regular source of income.

 There must be a showing that “the debtor will be able to make all 
payments under the plan and to comply with the plan”  11 USC §
1325(a)(6)  

 This means the homeowner must have sufficient income to: 

Resume mortgage payments;
Pay off mortgage arrears over a 5-year period;
Pay unsecured creditors a percentage of their claims; and
Pay “priority claims” in full (e.g. domestic support obligations
and certain IRS claims) 11 USC § 507
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The homeowner must pay surplus income 
(“projected disposable income”) to the 
unsecured creditors. 

Lower income homeowners will typically qualify 
for a 10% Chapter 13 Plan in which unsecured 
creditors get paid 10% of their claims. If there 
is a surplus of income after necessary 
expenses, the percentage for unsecured 
creditors will increase
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 The homeowner must pay the unsecured 
creditors the value of any non-exempt assets   

 Most basic assets of a homeowner are 
exempt.  
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◦ Conventional mortgages

◦ Reverse mortgages

◦ Mortgages with balloon payments
In re Taddeo, 685 F.2d 24, 27 (2d Cir. 1982)

◦ Land contracts
In re Mastowski, 135 B.R. 1 (Bankr. W.D.N.Y.1992)

◦ Property tax foreclosures
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 The bank or lender must submit a detailed claim 
to be paid under the Chapter 13 Plan
(FRBP 3001)

 Debtor may object to the claim  (FRBP 3007)

 Debtor may file Motions and Adversary 
Proceedings to resolve claim issues  (FRBP 7001)

 The bank or lender may counter with a Motion to 
Lift the Stay (11 USC 362(d))
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 “Cram-down” 
Car loans over 910 days old before filing 
(11 USC § 1325(a)(9) and § 506)

 Modification of high-interest car loans, under 
910 days old to reduce monthly payments 
during Plan 
(11 USC § 1322(b)(2) -“modify” but not 

“bifurcate”)
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Dismissal as of right 
11 USC § 1307(b)

Refund to debtor of undistributed funds -
In re Bailey, 330 BR 183 (Bankr.SD Ohio 2007)  

NCLC n. 272

Conversion as of right to  Ch. 7 
11 USC §1307(a)
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 NDNY - http://www.nynb.uscourts.gov
 SDNY- http://www.nysb.uscourts.gov
 EDNY - http://www.nyeb.uscourts.gov
 WDNY- http://www.nywb.uscourts.gov
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 $335 - Chapter 7
 $310 -Chapter 13

Note:
 If the Debtor is under 150% of FPIG, the Debtor 

maybe eligible for a waiver of the fees by 
application or informa pauperis motion 

 A waiver of fees in only available for a Chapter 7
 An application to the Court to pay filing fees in 

installments is available for both Chapter 7 and 
Chapter 13 Debtors
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A Fresh Start: Using Bankruptcy to Help Clients 
Deal with Debt, Student Loans,  

Evictions, Foreclosures, and More 

Discharging Student Loan Debt in 
Bankruptcy 
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DISCHARGING STUDENT LOAN DEBT IN BANKRUPTCY 

INTRODUCTION 

Discharging student loans in bankruptcy is an important tool for low-income debtors suffering an 

undue hardship.  While discharging student loan debt in bankruptcy is a difficult process, it is not 

impossible.  This brief guide will address the key factors needed to seek a bankruptcy discharge 

of student loans. 

TYPES OF STUDENT LOANS 

When considering discharging student loans, there are usually, two types: federal or 

private loans.    All outstanding federal student loans with the US Department of Education were 

issued under three Higher Education Act programs: the Direct Loan, Federal Family Education 

Loan (“FFEL”), and Perkins Loan programs and can include Stafford, PLUS( typically issued to 

graduates or parents of undergraduate students) and Perkins Loans.  The US Department of 

Education offers various income driven repayment plans for all loans except Parent PLUS.  In 

addition, if the borrower qualifies, they can obtain an administrative discharge of their student 

loans. See US Department of Education’s website.  Private student loans, on the other hand, are 

those issued by a private lender or bank.  These lenders usually do not have an income driven 

repayment plan or have forgiveness programs available to borrowers.  

EDUCATIONAL LOAN UNDER THE BANKRUPTCY CODE 

Generally, under the bankruptcy law, debtors can discharge their obligations to unsecured 

creditors, with some statutory exceptions.  When filing for bankruptcy the debtor must list all 
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their consumer debts, including their student loan obligations.  While student loans are 

considered an unsecured debt, their dischargeability is limited under the bankruptcy code.  The 

bankruptcy law lists debts that are excepted from discharge, including educational loans, unless 

excepting these obligations from discharge “would impose an undue hardship on the debtor and 

the debtor’s dependents.”  11 U.S.C. §523(a)(8).  However, prior to the 2005 bankruptcy 

amendments, undue hardship restriction applied to education loans insured or guaranteed by a 

governmental unit.  Thus, private lenders of student loans had to show that the debt was 

guaranteed by a governmental agency and therefore not dischargeable.  Congress decided to 

expand the meaning of a non-dischargeable education loan by adding two additional provisions 

to the §523(a)(8).  Thus, a student loan that falls under the following categories is deemed 

generally non-dischargeable:  

- “an educational benefit overpayment or loan made, insured, or guaranteed by a 

governmental unit, or made under any program funded in whole or in part by a 

governmental unit or nonprofit institution” 11 U.S.C. §523(a)(8)(A)(i); or  

- “an obligation to repay funds received as an educational benefit, scholarship, or stipend” 

11 U.S.C. §523(a)(8)(A)(ii); or  

- “any other educational loan that is a qualified education loan, as defined in section 

221(d)(1) of the Internal Revenue Code of 1986, incurred by a debtor who was an 

individual.” 11 U.S.C. §523(a)(8)(B). 

 

In helping debtors decide whether their student loans are dischargeable or not, the first step is 

to determine if in fact the debt is an educational loan “excepted from discharge” under the 
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§523(a)(8).  The student loan holder has the burden of proving that the debt is a non-

dischargeable educational loan.   

 

UNDUE HARDSHIP DISCHARGE 

Assuming a debt falls within the scope of section 523(a)(8)(A)-(B), debtors may still be 

entitled to discharge.  As a matter of law, educational loans are not discharged in the initial 

bankruptcy filing.  An additional action, called an adversary proceeding must be initiated to seek 

a discharge of student loan debt.  Fed.R.Bankr.P.7001(6). When seeking to discharge student 

loans debtors must prove that excepting the debt from discharge poses an undue hardship on 

them and their dependents.  The bankruptcy code does not define an “undue hardship”.   Instead, 

Congress has left it up to the Courts to construe its meaning.  The Courts have interpreted “undue 

hardship” by adopting a three-prong test established in Brunner v. New York State Higher 

Education Serv. Corp. 831 F. 2d 395 (2d Cir. 1987).  This is the standard used by nine US 

Circuits, including the Second Circuit which incorporates New York State.   

 

To qualify for an undue hardship discharge under the Brunner test, debtors must 

demonstrate satisfaction of three prongs by a preponderance of the evidence the following: 

- Debtors must establish they “cannot maintain, based on current income and expenses, a 

minimal standard of living and repay the loans.”  

- Debtors must also show that “additional circumstances exist” such that the debtors “will 

not be able to repay the loans for a substantial part of the repayment period.”  

- Debtors must demonstrate they “attempted to repay the loans in good faith.”  In re 

Brunner. 
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These are typically known as the present, future and past prongs of the Brunner test.  All three 

prongs must be satisfied in order to establish an undue hardship. 

 

Present prong - minimal standard of living  

The first prong of the Brunner test, also known as the present prong, debtors must show  

that they “cannot maintain, based on current income and expenses, a minimal standard of living”  

and repay their student loans.  There is no uniform definition of what qualifies as a minimal 

standard of living.  Most courts agree that the “minimal standard of living” should allow debtors 

to have or purchase basic needs such adequate housing, utilities, food, transportation, health 

insurance and modest recreation. In re Ivory 269 B.R. 890, 899 (Bankr. N.D. Ala. 2001).   In 

determining the minimal standard of living, that Court decided that “minimal standard of living 

is a measure of comfort, supported by a level of income, sufficient to pay the costs of specific 

items recognized by both subjective and objective criteria as basic necessities. To determine 

whether the debtors can maintain that standard of living, this Court has: (a) identified the specific 

items necessary for a minimal standard of living; (b) conducted a subjective evaluation of the 

debtor's income and expenses; and (c) conducted an objective evaluation of the debtor's income 

and expenses.”   Other Courts have held that a minimal standard of living is the equivalent of 

200% of the federal poverty level. Bene v. Educ. Credit Mgmt. Corp. (In re Bene), 474 B.R. 56, 

73 (Bankr. W.D.N.Y. 2012) (citing HHS v. Smitley, 347 F.3d 109 (4th Cir. 2003) (Michael, J., 

dissenting)). 

 

Some creditors have argued in favor of denying a student loan discharge on the grounds 

certain of the borrower’s current expenses are unnecessary for them to maintain a minimal 

60



standard of living.  Creditors have challenged expenses such as debtors' choice of living 

arrangements, neighborhoods in which they live in (if it is in a high rent district), and food and 

eating out expenses.  Shaffer v. U.S. Department of Education, 481 B.R. 15 (8th Cir. BAP 2012).  

In determining reasonable expenses, the Court in Ivory stated, “Common sense, knowledge 

gained from ordinary observations in daily life, and general experience, establish skills from 

which most people can determine whether someone's expenses are unnecessary or unreasonable, 

whether someone is paying for something that is not needed, or whether someone is paying too 

much for something that is needed.”  Some courts, like New York, have stated that debtors need 

not live below the poverty level to satisfy this prong.  Hon. Judge Arthur Gonzalez argued that 

debtors must show that “the financial strain of repaying” their student loans would be more than 

“tight finances” but not necessarily as such that “would drive [debtors] below the poverty line.”   

It is important to review the debtors’ income and expenses when helping debtors set forth that 

they cannot maintain a minimal standard of living.  Expenses should be reviewed by looking at 

bank statements, collecting bills and receipts, determining if they are living beyond their means 

and have made reasonable efforts to reduce expenses. 

 

Future Prong - “additional circumstances”  

The second prong of Brunner requires debtors to establish that “additional circumstances 

exist indicating that this state of affairs is likely to persist for a significant portion of the 

repayment period of the student loan.”  To satisfy the “additional circumstances” requirement of 

this prong, debtors must establish the existence of “unique” circumstances “that would clearly 

limit their ability to earn a living, support themselves, and repay their loans.” Jackson v. Educ. 

Res. Inst. (In re Jackson), No. 05-15085, 2007 WL 2295585, at *6 (Bankr. S.D.N.Y. 2007).   
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Additional circumstances may include age as well as “illness, a lack of useable job skills, the 

existence of a large number of dependents, or a combination of these” Brunner, 46 B.R. at 755.   

 

Debtors have argued that their ongoing medical condition is an “additional” and “unique” 

circumstance that satisfies this future prong.  Courts have been reluctant to grant discharges to 

debtors who have failed to submit evidence in support of their medical condition such as medical 

records or doctors' letters confirming the existence and effects of such condition.   

 

Past Prong – Good faith repayment efforts 

The final prong of Brunner is easier to satisfy. Under this prong, debtors must show that 

in the past they have made good faith efforts to repay their student loans.  Courts have 

considered loan repayment history to be significant in determining whether debtors attempted to 

repay their loans in good faith. Educ. Credit Mgmt. Corp. v. Mosko (In re Mosko) and that those 

efforts must be “interpreted in light of his ability to pay.”  Benjumen v. AES/Charter Bank (In re 

Benjumen), 408 B.R. 9, 21 (Bankr. E.D.N.Y. 2009). Thus, making minimal payments, even where 

such payments fall below any monthly minimum payment requirement, would satisfy this prong 

 

Other Considerations 

Student loan creditors are very creative and will find ways to argue that debtors do not 

meet the undue hardship for dischargeability of the student loans.  They are likely to look at 

other matters significant to each part of the Brunner test. Factors such as failure to minimize 

expenses, efforts by the debtors to obtain employment, their work and salary history are some 

examples of what student loan holders will look at.  Additionally, if debtors show any surplus 
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after the calculation of their income and household expenses, lenders will contest the undue 

hardship.   If debtors have claimed that a medical condition is an “additional circumstance” such 

as physical or mental condition, lenders may inquire into the nature of the condition and the 

extent to which it impedes them from working or earning more than the “minimal standard of 

living” that prevents them from repaying their student loans.     

 

ADMINISTRATIVE DISCHARGE AS AN ALTERNATIVE 

Debtors of federal student loans may be forgiven if they are totally and permanently 

disabled (“TPD”).   Pursuant to 34 C.F.R. § 682.200, the US Department of Education will 

consider borrowers to be “totally and permanently disabled” if they are “unable to engage in any 

substantial gainful activity by reason of any medically determinable physical or mental 

impairment” that either can be expected to result in death, or has lasted or is expected to last for 

five years.   

 

Borrowers seeking a TPD discharge must submit an application that includes either a 

physician’s certification or a letter from the Social Security Administration indicating that their 

next “scheduled disability review will be in five to seven years”.  Once an application for TPD 

has been submitted, any collection activity on the federal student loan is suspended.  If the 

application is granted, the borrower is awarded a “conditional discharge”   with a “three-year 

monitoring period.”  Upon successful completion of the monitoring period, a final discharge will 

be granted. 
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 The TPD administrative discharge is available to veterans who have been determined to 

be unemployable due to “a service-connected condition,” individuals who are recipients of 

Social Security Disability or Social Security Supplemental Income, and individuals who are 

otherwise totally and permanently disabled.  

  

 Private lenders of student loans generally do not have options for administrative 

discharges or forgiveness of the student loan. 
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Speaker Biographies 

Peter Barker-Huelster 

Peter Barker-Huelster is a Senior Staff Attorney in the Low-Income Bankruptcy Project (LIBP) 

at MFY Legal Services, Inc., an independent non-profit civil legal services provider in New 

York City. In 2012 he received a Skadden Fellowship to establish LIBP, adding bankruptcy 

services to MFY’s existing consumer and foreclosure prevention practices. He has represented 

clients in Chapter 7 and Chapter 13 bankruptcies, litigated in bankruptcy court, and contributed 

to amicus briefs and other advocacy on bankruptcy-related issues. He holds a B.A. in English 

literature from Kenyon College and a J.D. from New York University School of Law. 

 

Ramona Morel 

Ramona Morel is the Director of the Consumer Bankruptcy Project at the City Bar Justice 

Center. Ramona has worked with the Consumer Bankruptcy Project when it first launched in 

2004.  She provides legal assistance with filing for bankruptcy relief to low income New Yorkers 

faced with mounting debts. In addition, Ramona trains, mentors, and supervises staff and 

volunteers to provide direct legal services to these clients. She works in this capacity for the City 

Bar Justice Center as well as other outside legal service organizations to help foster pro bono 

assistance to other New Yorkers in various boroughs. Previously, she served as Legal Counselor 

on the Legal Hotline of the New York City Bar Association. Ramona received a B.A. from New 

York University, and J.D. from Brooklyn Law School. 

 

Mark H. Wattenberg 

Mark H. Wattenberg is a graduate of Columbia Law School.   Almost his entire career has been 

spent with Legal Assistance of Western New York, Inc., though he had a 10-year stint in private 

practice in Olean, NY.   He is an attorney at the Bath office of Legal Assistance of Western New 

York, Inc.   He has an active bankruptcy practice, including Chapter 7 and Chapter 13 
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proceedings.  He has represented clients in a variety of cases in bankruptcy court, including cases 

involving mortgage foreclosure, Truth in Lending Act violations, land contract issues, utility 

terminations, and evictions.   
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