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Lawyer Assistance 
Program 800.255.0569

Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
 • Early identification of impairment
 • Intervention and motivation to seek help
 • Assessment, evaluation and development of an appropriate treatment plan
 • Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
 • Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling  

 colleague by providing support, understanding, guidance, and good listening
 • Information and consultation for those (family, firm, and judges) concerned about an attorney
 • Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental  

 health issues

Q. Are LAP services confidential?
A. Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of 

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Patricia Spataro, LAP Director 

1.800.255.0569

There Is Hope



 

New York State Bar Association 

FORM FOR VERIFICATION OF PRESENCE AT 
THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program 
for Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of attendance 
are issued for the correct number of credit hours in relation to each attendee's actual presence 
during the program.  Each person may only turn in his or her form-you may not turn in a form 
for someone else. Also, if you leave the program at some point prior to its conclusion, you 
should check out at the registration desk. Unless you do so, we may have to assume that you 
were absent for a longer period than you may have been, and you will not receive the proper 
number of credits. 

 
Speakers, moderators, panelists and attendees are required to complete attendance 

verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees: please complete, sign and return this form along with your evaluation, to the 
registration staff before you leave the program. 

 

You MUST turn in this form at the end of the 
program for your MCLE credit. 

 

 
 
 

Name:  
(Please print) 

 

I certify that I was present for the entire presentation of this program 

Signature: Date: 

Speaking Credit: In order to obtain MCLE credit for speaking at today's program, please 
complete and return this form to the registration staff before you leave. Speakers and Panelists 
receive three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. 
Moderators earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty 
members receive regular MCLE credit for attending other portions of the program. 
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New York State Bar Association’s Committee on Legal Aid, Albany Marriott, Albany, 
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N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Live Program Evaluation (Attending In Person)
Please complete the following program evaluation. We rely on your assessment to strengthen teaching methods and improve 
the programs we provide. The New York State Bar Association is committed to providing high quality continuing legal education 
courses and your feedback is important to us.

Program Name: 

Program Code: 

Program Location:

Program Date: 

1.  What is your overall evaluation of this program? Please include any additional comments.  
n Excellent      n Good      n Fair      n Poor

Additional Comments ________________________________________________________________________________________

___________________________________________________________________________________________________________

2. Please rate each Speaker’s Presentation based on CONTENT and ABILITY and include any additional comments.
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Additional comments (CONTENT) 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

Additional comments (ABILITY) 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

3.  Please rate the program materials and include any additional comments.  
n Excellent      n Good      n Fair      n Poor

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

4.  Do you think any portions of the program should be EXPANDED or SHORTENED? Please include any additional comments. 
n Yes – Expanded      n Yes – Shortened      n No – Fine as is

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

5.  Please rate the following aspects of the program:  REGISTRATION; ORGANIZATION; ADMINISTRATION;  
MEETING SITE (if applicable), and include any additional comments.

Please rate the following:
Excellent Good Fair Poor N/A

Registration n n n n n

Organization n n n n n

Administration n n n n n

Meeting Site (if applicable) n n n n n

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

6.  How did you learn about this program?   
n Ad in legal publication       n NYSBA web site       n Brochure or Postcard        
n Social Media (Facebook / Google)       n Email       n  Word of mouth

7.  Please give us your suggestions for new programs or topics you would like to see offered

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

NEW YORk STATE BAR ASSOCiATiON
One Elk Street, Albany, NY 12207
Phone: 518-463-3200   |   Secure Fax: 518.463.5993



Using Chapter 13 bankruptcy in Foreclosure Cases: 
An Overview 

NYS Bar Association Partnership Conference 
Friday, September 16, 2016 

11:00 am – 12:15 pm 

• Introduction of panel and short description of their organizations’
Chapter 13 practice in Foreclosure (William Flynn)

• Overview of what a Chapter 13 Bankruptcy Case is (William Flynn & David Bryan)

• Loss mitigation and modifying the mortgage loan (Ndukwe Agwu & Peter M. Frank)
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USING CHAPTER 13 BANKRUPTCY 
IN FORECLOSURE CASES:
AN OVERVIEW

CO-SPONSORED BY 
BROOKLYN LEGAL SERVICES CORPORATION A AND 

THE BROOKLYN BAR ASSOCIATION VOLUNTEER LAWYERS 
PROJECT

THIS PROGRAM IS FUNDED IN PART BY THE AMERICAN BANKRUPTCY FOUNDATION AND THE NYS ATTORNEY GENERAL’S HOPP 
PROGRAM COPYRIGHT BROOKLYN LEGAL SERVICES CORP. A AND BROOKLYN BAR VOLUNTEER LAWYERS PROJECT.  SOME 
MATERIAL DERIVED FROM THE ATTORNEY’S HANDBOOK ON CONSUMER BANKRUPTCY AND CHAPTER 13: 40TH ED, 2016 BY HARVEY 
J. WILLIAMSON, ESQ.

1

WHAT IS A CHAPTER 13 BANKRUPTCY CASE?

 Chapter 13 is the chapter of the Bankruptcy Code which allows a person to repay 
all or a portion of his/her debts under the supervision and protection of the 
bankruptcy court

 In a chapter 13 case, the debtor must submit to the court a plan for the 
repayment of all or a portion of his/her debts

 The plan must be approved by the court to become effective

 If the court approves the debtor’s plan, most creditors will be prohibited from 
collecting their claims from the debtor

 The debtor must make regular payments to a person called the chapter 13 trustee

2
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WHAT IS A CHAPTER 13 BANKRUPTCY (CONT’D)

 The Chapter 13 Trustee collects the money paid by the debtor and disburses it to 
creditors in the manner called in the plan

 Upon completion of the payments called for in the plan, the debtor is released 
from liability for the remainder of his/her dischargeable debts

3

HOW DOES A CHAPTER 13 CASE DIFFER FROM A 
CHAPTER 7 CASE?

 As a practical matter, in a Chapter 7 case, the debtor loses all or most of his/her 
non-exempt property and receives a Chapter 7 discharge, which releases the 
debtor from liability for most debts

 In a Chapter 13 case, the debtor usually retains his/her non-exempt property, but 
must pay off as much of his/her debts as the court deems feasible and receives a 
Chapter 13 discharge, which is slightly broader than a Chapter 7 discharge and 
releases the debtor from liability for a few types of debts that are not 
dischargeable under Chapter 7

 However, a Chapter 13 case normally lasts much longer than a Chapter 7 case

4
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WHEN IS CHAPTER 13 PREFERABLE TO CHAPTER 7?

 Chapter 13 is preferable for a person who:

1. Wishes to repay all or most of his/her unsecured debts and has the income with 
which to do so within a reasonable time;

2. Has valuable non-exempt property, or has valuable exempt property securing 
debts, either of which would be lost in a Chapter 7 case;

3. Is not eligible under means testing to maintain a Chapter 7 case;

4. Is not eligible for a Chapter 7 discharge;

5. Has one or more substantial debts that are dischargeable under Chapter 13 but not 
under Chapter 7;

5

WHEN IS CHAPTER 13 PREFERABLE TO CHAPTER 7?
(CONT’D)

6. Has sufficient assets with which to repay most of his/her debts, but needs
temporary relief from creditors in order to do so.

6
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WHAT IS A CHAPTER 13 DISCHARGE?

 A Chapter 13 discharge is a court order releasing a debtor from all of his/her 
dischargeable debts and ordering creditors not to collect them from the debtor

 A debt that is discharged is one that the debtor is released from and does not have to 
pay

 There are two types of Chapter 13 discharge:

1) A full or successful plan discharge, which is granted to a debtor who completes all 
payments called for in the plan; and

2) A partial or unsuccessful plan discharge, which is granted to a debtor who is unable 
to complete the payments called for in the plan due to circumstances for which the 
debtor should not be held accountable 

7

WHAT TYPES OF DEBTS ARE NOT DISCHARGEABLE 
IN CHAPTER 13 CASES?

 A full Chapter 13 discharge granted upon completion of all the payments required in the plan 
discharges a debtor from all debts except:

1) Debts that were paid outside of the plan and not covered in the plan;

2) Debts for domestic support obligations, which includes debts for child support and 
maintenance;

3) Debts for death or personal injury caused by the debtor’s operation of a motor vehicle, vessel 
or aircraft while intoxicated;

4) Most tax debts;

5) Debts for restitution or criminal fines included in a sentence imposed on the debtor for 
conviction of a crime;

6) Debts for fraud, embezzlement or larceny; 

8
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WHAT TYPES OF DEBTS ARE NOT DISCHARGEABLE IN CHAPTER 13 
CASES? (CONT’D)

7) Debts for student loans or educational obligations unless a court rules that not 
discharging the debt would impose an undue hardship on the debtor and 
his/her dependents;

8) Debts for damages caused by willful or malicious conduct by the debtor;

9) Installment debts whose last payment is due after the completion of the plan;

10) debts incurred while the plan was in effect that were not paid under the plan;

11) Debts owed to creditors who did not receive notice of the Chapter 13 plan;

12) Long-term debts upon which payments were made under the plan 

9

WHAT IS A CHAPTER 13 PLAN?

 A Chapter 13 plan is a written plan presented to the court by the debtor that 
states how much money or property the debtor will pay to the Chapter 13 
Trustee;

 How long the debtor’s payments to the Chapter 13 Trustee will continue (3 or 5 
years);

 How much will be paid to each of the debtor’s creditors

10
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WHAT IS THE ROLE OF THE CHAPTER 13 TRUSTEE?

 The Chapter 13 Trustee is appointed by the United States Trustee to:

1) Collect payments from the debtor;

2) Make payments to the creditors in the manner set forth in the debtor’s plan;

3) Administer the debtor’s Chapter 13 case until it is closed

**The Debtor is required to cooperate with the Chapter 13 Trustee**

11

WHAT DEBTS MAY BE PAID UNDER A 
CHAPTER 13 PLAN?

 Any debts whatsoever, whether they are secured or unsecured

 Even debts that are non-dischargeable, such as debts for student loans or child 
support may be paid under a Chapter 13 plan

12
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MUST ALL DEBTS BE PAID IN FULL UNDER A 
CHAPTER 13 PLAN?

 No.  While priority debts, such as debts for domestic support obligations and 
taxes, and fully secured debts must be paid in full under a Chapter 13 plan, only 
an amount that the debtor can reasonably afford must be paid on most debts

 The unpaid balances of most debts that are not paid in full under the Chapter 13 
plan are discharged upon completion or termination of the plan

13

MUST ALL UNSECURED DEBTS BE TREATED ALIKE 
UNDER A CHAPTER 13 PLAN? 

 No.  If there is a reasonable basis for doing so, unsecured debts (or claims) may 
be divided into separate classes and treated differently.

 It may be possible, therefore, to pay certain unsecured debts in full, while paying 
significantly less on others.  

14
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HOW MUCH OF THE DEBTOR’S INCOME MUST BE PAID TO THE 
CHAPTER 13 TRUSTEE UNDER THE CHAPTER 13 PLAN?

 Usually all of the disposable income of the debtor and the debtor’s spouse for a 3 
or 5 year period must be paid to the Chapter 13 Trustee

 Disposable income is income received by the debtor and his/her spouse that is 
not deemed to be necessary for the support of the debtor and his/her 
dependents

15

WHEN MUST THE DEBTOR BEGIN MAKING PAYMENTS TO THE 
CHAPTER 13 TRUSTEE UNDER A CHAPTER 13 PLAN?

 The debtor must begin making payments to the Chapter 13 Trustee within 30 
days after the Chapter 13 case is filed with the court

 The payments must be made regularly, usually on a bi-weekly, or monthly basis

 If the debtor is employed, some courts require that the payments to be made 
directly to the Chapter 13 Trustee by the debtor’s employer

16
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HOW LONG DOES A CHAPTER 13 PLAN LAST?

 The required length of the Chapter 13 plan depends on the debtor’s income

 If the debtor’s income is less than the median income for the debtor’s state and 
family size, the length of the plan must be 3 years, unless the debtor can justify a 
longer period, which may not exceed 5 years

 If the debtor’s annual income exceeds the median income, the length of the plan 
must be 5 years unless all unsecured claims can be paid off in a shorter period

 The debtor’s annual income = current monthly income x 12 months

17

WHAT IS A PRIORITY CLAIM?

 A priority claim is an unsecured claim that is given priority of payment under the 
Bankruptcy Code.  It is a claim that must be paid before other unsecured claims are 
paid.  Examples of priority claims:

1) Tax claims

2) Wage claims

3) Claims for maintenance or support

4) Claims for administrative fees, such as the Chapter 13 Trustee’s fee, the filing fee, 
and the fee for the debtor’s attorney (if applies) are also priority claims in Chapter 
13 cases

18
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WHAT IF THE COURT DOES NOT APPROVE A 
DEBTOR’S CHAPTER 13 PLAN?

 If the court will not approve the plan initially proposed by the debtor, the debtor 
may modify the plan and seek court approval of the modified plan

 If the court does not approve a plan, it will usually give its reasons for refusing to 
do so, and the plan may then be appropriately modified so as to become 
acceptable to the court

 A debtor who does not wish to modify a proposed plan may either convert the 
case to a Chapter 7 case or ask the court to dismiss the case 

19

WHAT IS THE ROLE OF THE DEBTOR’S ATTORNEY IN 
A CHAPTER 13 CASE?

The debtor’s attorney performs the following functions in a typical Chapter 13 case:

1) Examining the debtor’s financial situation and determining whether a Chapter 13 case is a 
feasible alternative for the debtor , and if so, whether a single or a joint case should be filed;

2) Assist the debtor in obtaining the required pre-bankruptcy briefing on budget and credit 
counseling 

3) Assisting the debtor in preparation of the budget

4) Examining the liens or security interests of secured creditors to ascertain their validity or 
avoidability, and taking the legal steps necessary to protect the debtor’s interest in such 
matters 

20
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WHAT IS THE ROLE OF THE DEBTOR’S ATTORNEY IN A 
CHAPTER 13 CASE? (CONT’D)

5) Devising and implementing methods of dealing with secured creditors

6) Assisting the debtor in devising a Chapter 13 plan that meets the needs of the 
debtor and is acceptable to the court

7) Preparing the necessary pleadings and Chapter 13 forms

8) Filing the Chapter 13 forms and pleadings with the court

9) Attending the Meeting of the Creditors, the Confirmation Hearing, and any 
other court hearings required in the case

10) Assisting the debtor in obtaining court approval of a Chapter 13 plan

21

WHAT IS THE ROLE OF THE DEBTOR’S ATTORNEY IN A 
CHAPTER 13 CASE? (CONT’D)

11) Checking the claims filed in the case, filing objections to improper claims, and 
attending court hearings theron

12) Assisting the debtor in overcoming any legal obstacles that may arise during 
the course of the case

13) Assisting the debtor in attending and completing the required instructional 
course on personal financial management

14) Assisting the debtor in obtaining a discharge upon the completion or 
termination of the plan 

22
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LOSS MITIGATION DISCUSSION 
NDUKWE AGWU, ESQ. & PETER M. FRANK, ESQ.

 Who is the Chapter 13 Client

 What to pay particular attention to in a Chapter 13 case

 What to expect in a Chapter 13 case

23
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Biographies 

 

 

Peter M. Frank, Esq. 

 

Peter M. Frank, Esq. is a Senior Staff Attorney at Legal Services of the Hudson Valley in the  

Kingston Office.  He presently represents tenants in landlord/tenant proceedings, but has been 

representing homeowners in foreclosure long before the crisis hit, and long before any other  

legal services program.  When LSHV formed a Foreclosure Unit – Peter was the lead attorney 

and mentor to the agency’s foreclosure attorneys.  LSHV was also one of the few legal services  

programs that utilized Chapter 13 Bankruptcy as part of their foreclosure practice.  He started his 

legal career as an associate with Cleary, Gottlieb, Steen & Hamilton in New York.  He then went  

into music management representing many popular musicians, and then private practice focusing 

on entertainment and environmental law, before moving into the legal services realm.  His      

expertise in litigation and bankruptcy make him a sought after speaker and mentor. Peter  

graduated with a BA in Philosophy & Government from Boston University, and a JD from the  

Harvard Law School.   

 

David J. Bryan, Esq. 

 

David J. Bryan, Esq. is the Program Director for the Consumer and Economic Advocacy 

Program at Brooklyn Legal Services – Corporation A.  David has 15 years experience practicing 

Law in the New York City area.  After admission to the NYS Bar, and prior to joining  

Brooklyn Legal Services – Corp A, Mr. Bryan worked at Sonin & Genis, and then Malapero &  

Prisco, two New York-based personal injury law firms.  In 2003, Mr. Bryan transitioned to 

Brooklyn Legal Services – Corp A, becoming the Director of the Comprehensive Rights Unit,  

Which served persons living with and affected by HIV/AIDS.  In 2009, he became the  

Director of what is now the Consumer and Economic Advocacy Program at Brooklyn – Corp A, 

Providing oversight of all aspects of litigation and mediation, as well as leading the development  

And implementation of strategic plans for effective litigation, case management and funding  

resources.  Brooklyn Legal Services – Corp A is leading the way to the use of Chapter 13 

bankruptcy in foreclosure cases.  David J. Bryan received his JD from the University of North 

Carolina School of Law. 
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Ndukwe Agwu, Esq. 

 

Ndukwe Agwu, Esq. is a Senior Staff Attorney & Blackshear Fellow in the Consumer and Economic 

Advocacy Program at Brooklyn Legal Services – Corporation A.  Following graduation from law school,  

Ndukwe worked as an in-house attorney for DHL, handling OSHA and Workers Compensation cases.  In 2008, 

he accepted a position in the Mount Vernon Office of Legal Services of the Hudson Valley, handling landlord/ 

tenant, public benefits, unemployment, and social security benefits.  In 2010, Mr. Agwu moved into the 

Foreclosure Prevention Unit and soon thereafter became one of the leading foreclosure attorneys in the agency. 

Ndukwe is a graduate of the Max Gardner Bankruptcy Boot Camp and a member of the National Association 

of Consumer Bankruptcy Attorneys (NACBA).  He is on the Board of Directors for the Coalition for Debtor 

Education at Fordham Law School, and an adjunct professor at SUNY Purchase, where he teaches Legal 

Research & Writing, and The Nature and Function of Law.  He was recently named the Center for NYC 

Neighborhoods city-wide Network Advisor for Bankruptcy for non-profit legal services providers that 

provide foreclosure prevention services.  Mr. Agwu graduated with a BA in Political Science & Economics 

from SUNY – Purchase, and a received a JD from Touro Law School.   

 

William Flynn, Esq. 

 

William Flynn, Esq. is the Managing Attorney of the Foreclosure Prevention Unit at the Brooklyn Bar  

Association Volunteer Lawyers Project.  Prior to coming to the VLP, Mr. Flynn served as the Regional  

Managing Attorney for the Upper Hudson Valley Region of Legal Services of the Hudson Valley and the  

Agency – wide coordinator of LSHV’s Foreclosure Practice, including Judge Lippman’s pilot Settlement 

Conference representation project.  He had the pleasure to work with both Peter Frank and Ndukwe Agwu.  

Mr. Flynn previously served as a Staff Attorney in the Community Support Services Unit of LSHV, a general  

practice unit serving those living with mental disabilities.  He also served as a Staff Attorney at Gay Men’s 

Health Crisis, Inc., handling HIV-based discrimination and consumer bankruptcy cases.  The VLP operates two 

foreclosure clinics in the Kings County Supreme Court, and one at the Brooklyn Borough President’s Office at 

Borough Hall.  Mr. Flynn holds a BA in Political Science from SUNY – New Paltz and a JD form CUNY 

School of Law.         
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