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STATUS:

S5805 MEIER

Family Court Act

TITLE....Relatesto judicial review, permanency hearings and aggravated circumstances; repealer
Thisbill isnot activein the current session.

06/17/05 REFERRED TO RULES

06/20/05 ORDERED TO THIRD READING CAL.1635
06/20/05 PASSED SENATE

06/20/05 DELIVERED TO ASSEMBLY

06/20/05 referred to children and families

06/22/05 substituted for a7225a

06/22/05 ordered to third reading rules cal.825

06/22/05 passed assembly

06/22/05 returned to senate

08/11/05 DELIVERED TO GOVERNOR

08/23/05 SIGNED CHAP.3

SUMMARY:

MEIER, BRUNO, DeFRANCISCO, FUSCHILLO, GOLDEN, LARKIN, LITTLE, PADAVAN, SALAND, VOLKER
Rpld S1055-a, amd Fam Ct Act, generally; rpld S358-a sub 4 P(c); rpld S392, amd SS22, 39, 358-a, 383-c, 384, 384-a,
384-b, 442 & 415; Soc Serv L; amd S112, Ed L; add S112-b, Dom Rel L; amd SS1101 & 5521, CPLR; amd S9.51,
Ment Hyg L

Relates to judicial review and permanency hearings; relates to aggravated circumstances; provides family court with
jurisdiction over permanency hearings held pursuant to article 10 of the FCA; providesindigent parents in permanency
hearings to have counsel assigned; children freed for adoption are scheduled for permanency hearings pursuant to the
FCA; clarifies procedures for suspended judgments in permanent neglect proceedings, clarifies provisionsrelating to
appointment of law guardian; authorizes use of conferencing or mediation; written notice to parents upon temporary
removal with consent; timing for filing of petitions; terms of placement; establish certain statutory terms; relating to
children freed for adoption; and other provisions of law relating to custody proceedings.

EFF. DATE 08/23/2005 (SEE TABLE)

Governor's Program
Chapter B provided that the applicable effective date of Parts A

and B of thisact shall be as specifically set forth in the
last section of such Parts
PART A
867. takes effect on 12/21/2005 the one hundred
twentieth day after it shall have become a law; provided
that notwithstanding any law to the contrary, the office
of children and family services shall PART B
§ 7. Thisact shall takes effect on 11/21/2005 the
ninetieth day after it shall have become a law

VOTING:

06/20/05 S5805 Senate Vote Aye: 61 Nay: 0

06/22/05 S5805 Assembly Vote Yes: 141 No: O

Y es Abbate Yes Alfano ER Arroyo Y es Aubertine

Yes Aubry Yes Bacadles Y es Barclay Yes Barra

Y es Barraga Y es Benedetto Y es Benjamin Yes Bing

Y es Boyland Yes Bradley Y es Brennan Y es Brodsky

Y es Brown Yes Burling Y es Butler Y es Cahill

Y es Calhoun Y es Canestrari Y es Carrozza Yes Casale P

Y es Christensen Yes Clark Y es Cohen Y es Colton

Y es Conte Y es Cook Y es Crouch Yes Cusick
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Y es Cymbrowitz Yes DelMonte Y es Destito
Yes DiazR Yes DiNapoli Y es Dinowitz
Y es Englebright Yes Errigo Y es Espaillat
Yes Fields Yes Finch Y es Fitzpatrick
Y es Gantt Yes Gianaris Yes Glick
Y es Gottfried Yes Grannis Yes Green
Y es Gunther A Y es Hayes Y es Heastie
Y es Hikind ER Hooker Y es Hooper
Yes Ignizio Y es Jacobs Y es John
Y es Kirwan Yes Kolb Y es Koon
Yes Latimer Yes Lavelle Yes Lavine
Yes Lifton Yes Lopez Y es Lupardo
Y es Magnarelli Y es Manning Y es Markey
Y es McDonald Y es McDonough Y es McEneny
Yes Meng Yes Miller Yes Millman
Yes Morelle Yes Mosigllo Y es Nesbitt
Y es Norman Yes Oaks ER O'Connell
Yes O'Mara Yes Ortiz Y es Ortloff
Y es Paulin Y es Peoples Y es Peralta
Y es Pheffer Y es Powell Y es Pretlow
Y es Rabbitt Yes Raia Y es Ramos
Yes Rellly Yes RiveraJ Yes RiveraN
Y es Robinson Yes Saladino ER Sanders
Y es Scarborough Y es Schimminger Y es Schroeder
Y es Seddio ER Seminerio Y es Stephens
Y es Sweeney Yes Tedisco Yes Thiele
Yes Tokasz Yes Tonko Yes Towns
Yes Waker Yes Weinstein Y es Weisenberg
Yes Wirth ER Wright Y es Zebrowski
06/20/05 S5805 SenateVote Aye: 61 Nay: 0
AvyeAles Aye Andrews Avye Balboni
AyeBredlin Aye Brown AyeBruno
Aye DeFrancisco Aye Diaz AyeDilan
AyeFarley Aye Flanagan Aye Fuschillo
Hassell-
Aye Gonzalez Aye Hannon AyeThompson
AyeKlen Aye Krueger AyeKruger
AyelLavale Avye Leibell Avye Libous
Aye Maltese Aye Marcellino Aye Marchi
AyeMeier Aye Montgomery Aye Morahan
Exc Onorato Avye Oppenheimer Aye Padavan
Aye Paterson Aye Rath Aye Robach
Aye Saland Aye Sampson Avye Savino
Aye Serrano Aye Seward Aye Skelos
Aye Smith M Aye Spano Avye Stachowski
Aye Trunzo Aye Valesky AyeVolker
Aye Wright Aye Young
SPONSORSMEMO:

Bl LL NUVBER: S5805
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TITLE OF BILL: An act to anend the fanm|ly court act, the social
services |aw, the education |law, the domestic relations law, the civi
practice |aw and rules and the mental hygiene law, in relation to judi-
cial review and permanency hearings for children placed out of their
hones; and to repeal certain provisions of the famly court act and the
social services lawrelating thereto (Part A); and to amend the fanmly
court act and the social services law, in relation to aggravated circum
stances (Part B)

PURPOSE

This bill would: (1) grant the courts continuing jurisdiction over chil -
dren in foster care placenents under Article 10 of the Fanmily Court Act
who have been voluntarily placed in foster care, or who have been freed
for adoption, (2) inprove permanency outconmes for children in foster
care, and (3) provide for conprehensive reformof the provisions of |aw
whi ch govern the court processes for children placed in the foster care.
In addition, this legislation would facilitate permanency planning for
such children and bring New York nore affirmatively into conpliance with
federal guidelines laid forth in the Adoption and Safe Families Act
(ASFA) and requirenents under Title IV -E of the Social Security Act.

SUMVARY CF PROVI SI ONS

Section 1 of this bill indicates that this legislation is made up of
conponents contained in Parts A and B. Each Part includes an effective
date for the provisions contained in that Part.

PART A

Section 1 of Part A would amend section 115 of the Fam |y Court Act to
provide Famly Court jurisdiction over permanency hearings held pursuant
to the new Article 10-A of the Fam |y Court Act and add child welfare
proceedi ngs pursuant to the new Article 10-A to the |ist of proceedings
that are governed by federal |aw regarding Indian tribes.

Section 2 of Part A would amend section 249 of the Family Court Act to
provide children in permanency hearings held pursuant to the new Article
10-A the right to have a | aw guardi an appointed by the court, and to
renove a reference to section 392 of Social Services Law, which this
bill would repeal

Section 3 of Part A would anmend section 262 of the Family Court Act to
provi de indigent parents in permanency hearings held pursuant to the new
Article 10-A the right to have counsel assigned by the court.

Section 4 of Part A would both make a technical correction to section
614 of the Family Court Act to accurately cross reference the new Arti -
cle 10-A of the Famly Court Act, and to provide that the period of tine
whi ch a permanently neglected child nust remain in foster care before a
proceeding may be initiated for custody and guardi anship of a child is
either at |east one year or 15 out of the nobst recent 22 nonths.

Section 5 of Part A would amend section 623 of the Family Court Act to
require that children freed for adoption are schedul ed for permanency
heari ngs pursuant to the new Article 10-A of the Family Court Act.
Section 6 of Part A would amend section 625 of the Family Court Act to
require that children freed for adoption are schedul ed for permanency
heari ngs pursuant to the new Article 10-A of the Fam |y Court Act.

Section 7 of Part A would anmend section 633 of the Family Court Act to
clarify procedures for suspended judgnents in pernanent negl ect
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proceedings and limt the anmount of tine allowed for a suspended judg-
nent to an original termof up to one year with a single one year exten-
sion avail abl e.

Section 8 of Part A would amend section 1012 of the Fanily Court Act to
correctly cross reference the new Article 10-A of the Family Court Act
in the definition of permanency hearing.

Section 9 of Part A would anmend section 1016 of the Famly Court Act to
clarify that the appointnent of a | aw guardian for a child placed under
Article 10 of the Famly Court Act shall continue during the pendency of
the child s tine in foster care.

Section 10 of Part A would anend section 1017 of the Family Court Act to
require local social services districts to conduct an i mredi ate investi -
gation to | ocate any non-respondent parent and that the results of such
i nvestigation are docunented in the case record and to allow the court
to place a child renmoved fromhis or her honme in the custody of a non-
respondent parent or other relative or person under Article 6 of the
FCA, without another proceeding being initiated.

Section 11 of Part A would add a new section 1018 to the Fanmily Court
Act to allow the Court to authorize the use of conferencing or nedi-
ation, including conferencing or nediation that would involve famly
menbers or other adults significant to the child, at any point in a
proceeding, to further a plan for a child that pronotes the child's
heal th, safety and well -being.

Section 12 of Part A would anend section 1021 of the Famly Court Act to
provide that witten notice be given to the parent upon a tenporary
removal with consent. Such notice nust include contact information for
the person renoving the child, contact information for the agency with
whom the child will be placed, if available, and notice of the parent's
right to file for a hearing for return of the child.

Section 13 of Part A would anend section 1022 of the Fam |y Court Act to
require that an application for the i Mmedi ate tenporary renoval of a
child fromhis or her hone be placed on the court cal endar for that day
and continued until a decision is issued and to require the court to set
a date certain for the initial permanency hearing regarding a child who
is placed in foster care.

Section 14 of Part A would anend section 1026 of the Family Court Act to
require that a petition under Article 10 of the Famly Court Act be
filed no later than the next day that court is in session after a child
is renoved on an energency basis and that a hearing on the renoval is
held on the day after the petition is fil ed.

Section 15 of Part A would anend section 1027 of the Family Court Act to
require that a hearing on the renmoval of a child be held no later than
the next court day after the petition is filed in every case where a
child has been renoved wi thout court order and where a respondent was
not represented and did not waive his or her right to counsel where a
heari ng was held pursuant to 1022 of the Fam |y Court Act was held and
to require that the Court set a date certain for the pernanency hearing
in every case where the renoval of the child is continued.

Section 16 of Part A would anend section 1035 of the Fanmily Court Act to
clarify the time franes for filing a petition regardi ng abuse or negl ect
where a child has not been renpved on an energency basis.

Section 17 of Part A would anend section 1051 of the Fam |y Court Act to
change the term of placenent for foster care fromup to one year to

until conpletion of the permanency hearing schedul ed pursuant to the new
Article 10-A of the Famly Court Act.
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Section 18 of Part A would anend section 1055 of the Fam |y Court Act to
allow terns of placenent to be extended at the initial and subsequent
per manency hearings, to renobve the requirenments for permanency hearings
and replace themwith the new Article 10-A of the Fanmily Court Act and
to require certain informati on be recorded regarding a diligent search
for the parent of an abandoned child.

Section 19 of Part A would repeal section 1055-a of the Family Court Act
and replace it with a new section 1055-a which would establish proce-
dures to be followed after the substantial failure of a material condi-
tion of a surrender and create limted rights to enforce comruni cation
or contact provisions established in a surrender instrunent.

Section 20 of Part A would anend section 1058 of the Family Court Act to
renove the requirenent that the child protective agency report to the
court no later than 60 days before the expiration of the term of place-
ment under Article 10 of the Family Court Act.

Section 21 of Part A would anend section 1062 of the Fam |y Court Act to
change references to a "petition" to termnate placenent to a "notion"
to term nate placenent, to be consistent with the revisions to section
1055 of the Family Court Act.

Section 22 of Part A would anend section 1063 of the Family Court Act to
change references to "petition" to "notion" and to permt service of the
notion to ternminate placenent to regular mail

Section 23 of Part A would anend section 1064 of the Famly Court Act
pertaining to examnation of a term nation of placenment petition and
hearing, to change references to "petition" to "notion".

Section 24 of Part A would anend section 1065 of the Family Court Act to
change the reference to a petition to ternminate placenment to a reference
to a notion to termnate placenent and to re-phrase the court's power to
reduce the duration of the placement with the power to determ ne a sche-
dule for the return of the child.

Section 25 of Part A would anend section 1066 of the Family Court Act to
change the reference to successive petitions to term nate placenents to
successive notions to term nate placenents.

Section 26 of Part A would anend section 1068 of the Family Court Act to
make a technical correction to the cite listed in the section.

Section 27 of Part A would add a new Article 10-A to the Famly Court
Act that woul d:

* Establish statutory definitions for the terns child, child freed for
adoption, foster care, agency and pernmanency hearing report;

* Provide that permanency hearings be held regardi ng chil dren who
consent to continuation in foster care after age 18;

* Establish continuing court jurisdiction over any case in which a
child is placed in foster care under sections 358-a, 384 or 384-a of the
Soci al Services Law or sections 1017, 1022, 1027 or 1052 of the Famly
Court Act, or is freed for adoption pursuant to sections 383, 384, or
384-b of the Social Services Law until the child is discharged from

pl acement and all other orders have expired;

* For children freed for adoption, at the conclusion of the hearing at
which the child was freed for adoption, require the Court to set a date
certain for an initial pernmanency hearing within 30 days of the disposi-
tional hearing, and require that the hearing nust be conpleted within 30
days of commencenent of the pernmanency hearing, unless the court deter-
nmnes to i mediately proceed to a pernanency hearing after the hearing
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at which the child was freed, where proper notice has been given;

* For all other covered children, at the conclusion of the hearing
where the child was remanded or placed, require the Court set a date
certain an initial permanency hearing, which rmust be held within six
nmonths fromthe date which is 60 days after the child' s renmoval fromthe
hone, and would further require the hearing to be conpleted within 30
days of comencenent;

* Require that notice of the permanency hearing along with a permanency
hearing report be served on any parties (the parent, any non-respondent
parent, any other person legally responsible for the child, or the
current foster parent) and the supervising agency, child' s | aw guardi an,
and the respondent parent's attorney by regular mail no later than 14
days before the schedul ed heari ng;

* Require notice to any pre-adoptive parent providing care or former
foster care parent with whomthe child had resided for a continuous

twel ve-nmont h period, and permt such person to have an opportunity to be
heard, and provide that failure of such person to appear shall consti-
tute a waiver of the right to be heard;

* Require the permanency hearing report prepared by the |ocal socia
services district to contain information on the child's current perman-
ency goal, health and well-being including educational information, the
status of the parent, the description of the reasonable efforts the
soci al services district has taken to achieve the permanency plan, and
t he recomrended permanency pl an;

*  Amend al | owabl e pernanency goals to provide that the goal placenent
i n another planned pernmanent |iving arrangenent require a significant
connection to an adult willing to be a permanency resource for the
chil d;

* (darify that children age 14 or ol der must be provided with services
and assistance to enable the child to | earn independent living skills;
* Require the Court to issue findings on and enter a witten disposi-
tion and order including directing ternination of placenent, if appro-
priate. Were placenment is extended, the findings and order nust

i ncl ude, anong other things: (1) the child's permanency goal and the
anticipated date for achieving the goal; (2) the possibility of placing
the child with a fit and willing relative or continuing current place-
ment until the conpletion of the next permanency hearing; (3) whether
reasonabl e efforts have been nade to effectuate the child' s pernmanency
pl an; (4) what efforts should be made to effectuate anot her pernanency
plan if return of the child honme is not |ikely; and (5) specifying the
date certain for the next permanency heari ng;

* Require that subsequent pernanency hearings be held every six nonths
after conpletion of the prior pernmanency hearing; and

* Provide for continuing |legal representation of parties while the
court maintains jurisdiction over the case.

Section 28 of Part A would anend section 1112 of the Fam |y Court Act to
expedi te appeals of child welfare proceedings by creating a preference
according to the Civil Practice Law and Rul es without the necessity of a
not i on.

Section 29 of Part A would anend section 1115 of the Family Court Act to
establish an appeal as of right in child welfare proceedings and to
ensure that notice of any appeal is served on the |aw guardian

Section 30 of Part A would anend section 1118 of the Family Court Act to

create an expedited process for deternmning that a respondent in a child
wel fare proceeding is entitled to poor persons relief.
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Section 31 of Part A would anend section 1120 of the Famly Court Act to
provide for continued | egal representation for a respondent on appeal

Section 32 of Part A would amend section 1121 of the Fanmily Court Act

to: (i) add a cross reference to Article 10-A of the Family Court Act,
to require the | aw guardi an or respondent's counsel to file a certif-

i cation of continued indigency and continued eligibility for appointnent
of counsel, (ii) expedite the production of transcripts for appeals, and
(iii) require the appellate divisions to establish procedures to ensure
the expeditious filing and service of appellate briefs and replies.

Section 33 of Part A would anend section 22 of the Social Services Law
to change the reference to section 392 of the Social Services Law to
section 1087 of the Famly Court Act.

Section 34 of Part A would anend section 39 of the Social Services Law
to add proceedi ngs under the new Article 10-A of the Famly Court Act to
the list of proceedings over which an Indian tribe may assume jurisdic-
tion.

Section 35 of Part A would amend subdivision 2-a of section 358-a of the
Social Services Law to provide continuing court jurisdiction over chil-
dren who are voluntarily placed in foster care as long as the child
remains in care and to require permanency hearings for those voluntarily
pl aced children pursuant to the new Article 10-A of the Fam |y Court

Act. Section 36 of Part A would anmend paragraphs (a) and (b) of subdi -
vision 3 of section 358-a of the Social Services Law to correctly

refl ect the avail abl e permanency options and to cross reference the new
Article 10-A of the Family Court Act to trigger a permanency hearing in
the case of a voluntarily placed child for whomthe Court has detern ned
that reasonable efforts are not necessary.

Section 37 of Part A would anend paragraph (f) of subdivision 3 of
section 358-a of the Social Services Lawto require that the court make
a finding of services necessary to help a voluntarily placed child 14
years or older |earn independent living skills.

Section 38 of Part A would repeal paragraph (c) of subdivision 4 of
section 358-a, which would be superseded by the notice provisions in the
new Article 10-A

Section 39 of Part A would anend subdivisions 7 and 8 of section 358-a
of the Social Services Law to change the reference to a petition for
return of a child to a notion for return of a child and to accurately
cross reference the new Article 10-A of the Famly Court Act for pernman-
ency hearings.

Section 40 of Part A would anend section 378 of the Social Services Law
to accurately cross reference the definition of a child freed for
adoption to the new Article 10-A of the Family Court Act.

Section 41 of Part A would anend subdivision 2 of section 383-c of the
Soci al Services Law to clarify under which circunstances the court may
accept a surrender conditioned on adoption by a particular person and
require that the court determ ne whether provisions for ongoing comuni -
cation or contact in a surrender instrument are in the best interests of
the child and to provide for enforcenment procedures for those provisions
if they are approved by the court.

Section 42 of Part A would anend paragraph (b) of subdivision 3 of
section 383-c of the Social Services Law to require that the court

det erm ne whet her provisions for ongoing comruni cati on or contact are in
the child s best interests before approving a judicial surrender

Section 43 of Part A would anend paragraph (c) of subdivision 5 of
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section 383-c of the Social Services Lawto limt the tine that a parent
or law guardian has to file a petition followi ng the substantial failure
of a material condition of a surrender to 60 days after the parent or

| aw guardi an receives notice of such failure and before the adoption of
the child.

Section 44 of Part A would anend paragraph (d) of subdivision 5 of
section 383-c of the Social Services Lawto linmt the tine that a parent
or law guardian has to file a petition follow ng the substantial failure
of a material condition of surrender to 60 days after that parent or |aw
guardi an receives notice of such failure.

Section 45 of Part A would add a new paragraph (g) to subdivision 5 of
section 383-c of the Social Services Law to require that a parent
executing a surrender instrunent provide identifying information that

t he parent may have regardi ng any other person who may be entitled to
notice of a proceeding to term nate parental rights and that such infor-
mati on be mai ntained as part of the case record.

Section 46 of Part A woul d amend subdivision 6 of section 383-c of the
Social Services Lawto linit the tine that a parent or |aw guardi an has
to file a petition upon the failure of a material condition of a surren-
der to 60 days after receiving notice of such failure and before the
adoption of the child.

Section 47 of Part A would amend subdivision 10 of section 383-c of the
Social Services Law to cross reference the new Article 10-A of the Fam -
Iy Court Act regardi ng permanency hearings for children who are freed
for adoption.

Section 48 of Part A woul d amend subdivision 2 of section 384 of the
Social Services Lawto require an initial judicial finding that terns
and conditions in a surrender instrunent that provide for ongoing comru-
ni cati on and contact are in the child s best interests and to provide
for subsequent enforcenent procedures for those terns and conditions.

Section 49 of Part A would anmend subdivision 3 of section 384 of the
Soci al Services Law to renove a cross reference to Section 392 of the
Soci al Services Law and to linit the tine that a parent or |aw guardi an
has to file a petition after being notified of the failure of a materia
condition of a surrender to 60 days after receipt of such notification
and before the adoption of the child.

Section 50 of Part A would anend subdivision 5 of section 384 of the
Soci al Services Law to accurately cross reference the new Article 10-A
of the Family Court Act and to limt the tine that a parent or |aw guar-
dian has to file a petition after being notified of the failure of mate-
rial condition of a surrender to 60 days after recei pt of such notifica-
tion and before the adoption of the child.

Section 51 of Part A would anend subdivision 7 of section 384 of the
Soci al Services Law and add a new subdivision 8 to cross reference the
new Article 10-A of the Famly Court Act for permanency hearings for
children freed for adoption and to require that identifying information
regardi ng anyone required to be notified of a proceeding to term nate
parental rights be collected fromthe person executing the surrender and
be mai ntai ned as part of the case record.

Section 52 of Part A would amend subdivision 1 of section 384-a of the
Social Services Law to renpve a cross reference to section 392 of the
Soci al Services Law.

Section 53 of Part A would add a new subdivision 1-b to section 384-a of

the Social Services Law to require that identifying information about
any person who would be entitled to notice of a proceeding to term nate
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parental rights be collected fromthe parent executing a voluntary
pl acenent and that such information be nmaintained in the case record.

Section 54 of Part A woul d amend subdivision 2 of section 384-a of the
Social Services Law to accurately cross reference the new Article 10-A
of the Family Court Act to trigger permanency hearings for children who
are voluntarily placed in foster care.

Section 55 of Part A would anend subdivision 3 of section 384-b of the
Soci al Services Law to accurately reference the new Article 10-A of the
Fam |y Court Act to require that the attorney for a parent receives
notice of a proceeding to term nate parental rights.

Section 56 of Part A woul d amend subdivision 4 of section 384-b of the
Social Services Lawto elimnate the requirenment that a child be in the
care of an authorized agency for a year inmediately prior to the initi-
ation of a proceeding to termi nate parental rights where a child has
been severely or repeatedly abused.

Section 57 of Part A would anend subdivision 7 of section 384-b of the
Soci al Services Law to renove a cross reference to section 392 of the
Soci al Services Law and provide that the period of tinme that a pernma-
nently neglected child nust remain in foster care before a proceedi ng
may be initiated for custody and guardi anship of the child is the either
at |l east one year or 15 out of the nost recent 22 nonths.

Section 58 of Part A would anend subdivision 8 and 9 of section 384-b of
the Social Services Lawto direct that permanency hearings for children
freed for adoption through a termnation of parental rights receive

per manency hearings pursuant to the new Article 10-A of the Fam |y Court
Act .

Section 59 of Part A would repeal section 392 of the Social Services
Law.

Section 60 of Part A would anend subdivisions 1, 2 and 3 of section
409-e of the Social Services Law to: (i) accurately cross reference the
new Article 10-A of the Famly Court Act, (ii) require an initial or an
update of a famly services plan be conpleted within thirty days of the
child's renmoval fromhone, and (iii) require a review of the plan to be
made within 90 days of the date the child was first considered for
foster care or the date of renoval, a second review 120 days subsequent
to the initial review and every six months thereafter

Section 61 of Part A would anend section 442 of the Social Services Law
to accurately cross reference the new Article 10-A of the Fam |y Court
Act .

Section 62 of Part A would amend section 112 of the Education Law to
require the New York State Education Department to pronul gate regu-

| ati ons mandati ng school districts to cooperate in the inplenentation of
t he educational provisions of each child' s permanency plan and to
require that educational services provided to children in, and rel eased
from foster care and that |ocal school district conpliance with the
newy required regul ations be part of the annual report by the Education
Commi ssioner. This section further would require that any regul ati ons
regardi ng the educational conponents of permanency plans be devel oped in
conjunction with the Ofice of Children and Fanm |y Services (COCFS)

Section 63 of Part A would add a new section 112-b to the Donestic
Rel ati ons Law to create enforcenent procedures for communicati on and
contact provisions that are incorporated into adoption orders.

Section 64 of Part A would anend section 1101 of the G vil Practice Law
and Rules to allow the appellate court to presune a child or a parent to
be eligible for poor persons relief if they have been previously repres-
ented by a | aw guardi an, assigned counsel, a Legal Aid Society or Lega
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Services or other nonprofit organization, or by private counsel working
on behal f of or under the auspices of a Legal Aid Society or Lega
Services or other nonprofit organization

Section 65 of Part A would amend section 5521 of the Civil Practice Law
and Rules to create a preference for appeals under the new Article 10-A
of the Family Court Act and sections 383-c and 384 of the Socia
Services Law without the necessity of a npotion

Section 66 of Part A would anend section 9.51 of the Mental Hygi ene Law
to accurately cross reference the new Article 10-A of the Fam |y Court
Act .

Section 67 of Part A would provide for an effective date for Part A of
120 days foll owi ng enactment and al so aut horize the OCFS to issue regu-
[ ati ons on an energency basis.

PART B

Section 1 of Part B would anmend the definition of "aggravated circum
stances” in subdivision 15 of section 301.2 of the Famly Court Act to
conformto the revised definition of aggravated circunstances in subdi-
vision (j) of section 1012 of the Fanmly Court Act.

Section 2 of Part B would anend the definition of "aggravated circum
stances" in subdivision (g) of section 712 of the Family Court Act,
pertaining to persons in need of supervision (PINS), to conformto the
revi sed definition of aggravated circunstances in subdivision (j) of
section 1012 of the Fam |y Court Act.

Section 3 of Part B woul d amend subdivision (j) of section 1012 of the
Fam |y Court Act to expand the definition of "aggravated circunstances”
to include where: (i) a child is subsequently found to be an abused
child as defined in paragraphs (i) or (iii) of subdivision e of section
1012 of the fanmily court act within five years after returning home from
a foster care placenent based upon the child having previously been
found to have been negl ected by the sane respondent or respondents; (ii)
where a court finds by clear and convincing evidence that the parent of
a child in foster care has refused services in specific situations; or
(iii) an infant five days old or younger is abandoned under certain

ci rcumnst ances.

Section 4 of Part B would anmend section 1042 of the Fanmily Court Act to
[imt when a parent who fails to appear at a hearing filed under Article
10 of the Family Court Act nmay apply to reopen the proceeding to within
one year of service of a copy of the order of disposition and require
that the parent offer a neritorious defense.

Section 5 of Part B would amend subdivision 12 of section 358-a of the
Soci al Services Law to expand the definition of "aggravated circum
stances” to include where: i) a child is subsequently found to be an
abused child as defined in paragraphs (i) or (iii) of subdivision e of
section 1012 of the family court act within five years after returning
hone froma foster care placenent based upon the child having previously
been found to have been negl ected by the sanme respondent or respondents;
(ii) where a court finds by clear and convincing evidence that the
parent of a child in foster care has refused services in specific situ-
ations; or (iii) an infant five days old or younger is abandoned under
certain circunstances

Section 6 of Part B would anmend section 415 of the Social Services Law
to require a mandated reporter to produce records regarding a child
protective services investigation initiated as a result of a report by

t he mandated reporter, notw thstanding any |law or privilege to the
contrary.

Section 7 of Part B would provide for an effective date of Part B of 90
days after enactnent.

Section 2 of the bill provides for severability of the bill conponents
and Parts.
Section 3 of the bill provides for an i medi ate effective date.

EXI STI NG LAW
Chapter 436 of the Laws of 1997 created the Ofice of Children and Fami -
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Iy Services (OCFS) by conmbining the juvenile justice functions and
responsibilities of the former Division for Youth with enunmerated func-
tions and responsibilities of the former Departnment of Social Services.
Sections 301.2 and 712 of the Family Court Act contain definitions for
terms used in those articles with respect to juvenile delinquency
proceedi ngs and PINS proceedi ngs, respectively.

Sections 614 and 617 of the Family Court Act provide a process for
initiating a proceeding to conmit the custody and guardi anship of a

per manent|y negl ected child.

Sections 623 and 625 of the Fami |y Court Act provide for dispositiona
proceedi ngs and periodic review of the pernmanency plan of children whose
custody and guardi anship are committed.

Subdi vision (j) of section 1012 of the Fanily Court Act defines "aggra-
vated circunstances" as where a child has been either severely or
repeat edl y abused.

Section 1022 of the Family Court Act provides procedures and terns for a
prelimnary court order, including an order of tenporary renoval of a
child fromhome, before a child protective petition is filed.

Section 1042 of the Fam |y Court Act permits a court to proceed with a
child protective hearing in the absence of the parent and provides a
procedure for the parent to request that the case be reopened.

Section 1051 of the Family Court Act permits the placenent of a child
adj udged to be abused or neglected in foster care for a period of up to
one year, subject to further extensions of placenent of up to one year
each.

Section 1055 of the Family Court Act provides procedures and require-
ments for the periodic review of the foster care status and pernanency
pl an of an abused or neglected child in foster care. Section 1055-a of
the Fam |y Court Act provides procedures and requirenents for the peri-
odic review of the foster care status and permanency plan of an abused
or neglected child in foster care who is freed for adoption

Section 1058 of the Family Court Act requires the child protective
services to report on the status of the child and the child's fanily to
the court and the parties 60 days prior to the expiration of an order

i ssued pursuant to sections 1052, 1039 or 1055 of Article 10 of the
Fam |y Court Act.

Part 6 of Article 10 of the Fam |y Court Act provides a procedure for an
interested party in a child protective proceeding to petition the court
for a ternmination of the placenent of a child placed in accordance with
section 1055 of the Fanmily Court Act.

Section 1069 of the Family Court Act pertains to rules of court requir-
ing notification of a change in placenent of a child placed pursuant to
former section 355 of the Family Court Act.

Section 358-a of the Social Services Law provides a procedure for the
court to approve the transfer of custody of a child to the | ocal socia
services official pursuant to an instrunent signed by the child's
parent, and a procedure for periodic review the status of the custody
the child.

Section 383-c of the Social Services Law provides a procedure for the
surrender of a child.

Section 384-a of the Social Services Law provides a procedure for the
temporary transfer of care and custody of a child.

Section 384-b of the Social Services Law provides for term nation of
parental rights in various specified circunstances, one of which is
severe or repeated abuse of a child by the child' s parent. Presently, a
petition to term nate parental rights based on severe or repeated abuse
cannot be brought until the child has been in the care of an authorized
agency (i.e., been in foster care) for at |east one year. Further, one
of the elements that nmust be proved to terminate parental rights under
this rationale is that the parent acted under circunstances evincing a
depraved indifference to human life.

Section 392 of the Social Services Law provides procedures and require-
ments for the periodic review of the foster care status and pernanency
pl an of an abused or neglected child in foster care.

Section 409-e of the Social Services Law provides for an initial service
plan to be devel oped within 30 days, with a conprehensive service plan
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to be devel oped within 90 days. The first review must occur within six
nonths of the child's entry into foster care.

STATEMENT | N SUPPORT:

PART A

This bill would provide the Fanmily Court with continuing jurisdiction in
Fam |y Court Act Article 10 child protective proceedi ngs, and where a
child is voluntarily placed in foster care under the Social Services
Law. Under current |aw, when an Article 10 proceedi ng all egi ng abuse or
neglect is initiated, a court nust obtain jurisdiction over the respond-
ent. A respondent nust be personally served with the Article 10 petition
for a court to take any action regarding a petition. After the initia
finding of abuse or neglect, even where the child is placed in foster
care and orders are issued regarding the respondent parents, the Court's
jurisdiction over the parties ends with the order of disposition. Any

ot her action necessary to pursue return of the child home, including
hol di ng permanency hearings for court review of the permanency plan for
the child, requires the filing of a new petition and del ay occasi oned by
the cal endaring of that petition. Again, service upon the respondents
nust be effected for each new petition before the Court nmay address the
gravamen of the petition, although the Court previously established
jurisdiction over those parties at the initiation of the origina
proceedi ng. Once service is effected and the parties finally appear in
court, the respondent nust again ask that an attorney be appointed to
represent himor her. An adjournment nust be granted to all ow appoint-
ment of an attorney and to allow the attorney to becone famliar with

t he proceedi ng.

In many instances under the current system it may take | onger than a
nonth until all the parties are before the Court with | egal represen-
tation, as is their right, once the case is cal endared. The same process
and potential for tine delays applies to permanency hearings regarding a
child placed in foster care under a voluntary placenent agreenent.

Each tinme a permanency hearing is delayed, a child potentially stays
needl essly longer in foster care. If the permanency hearing is not time-
Iy held, pursuant to federal mandate, the | ocal social services district
will lose federal funding for foster care for the child

This bill seeks to inprove permanency by granting the Fam |y Court
"continuing jurisdiction" over the parties while the child is in foster
care placenent, similar to all other civil actions where a court's
jurisdiction is continued until the matter is concluded. The |aw guardi -
an assigned to the child would continue to represent the child through-
out the time the child is in placement. Simlarly, the respondent

parent, if eligible, would be provided an assigned attorney throughout
the Iife of the proceeding before the Court, through the final disposi-
tion of any appeal. Both the | aw guardi an and the respondent parent's
attorney woul d receive copies of all notices and notions and woul d be
avai |l abl e for consultation before the parties are first scheduled to
appear in court.

Sinply providing the Court with continuing jurisdiction should reduce by
nonths the time a child spends in foster care. Providing that the
child's placement does not |apse until conpletion of the child s perman-
ency hearing is vital to ensure that there is not a lapse in a child's
pl acenent which could result in ineligibility for reinbursement under
Title I'V-E of the Social Security Act for foster care for the child.
Under this bill, for children freed for adoption, the Court would be
required at the conclusion of the dispositional hearing freeing the
child (if the court does not i mediately proceed to a pernanency hearing
after the conpletion of the dispositional hearing) to set a date certain
for an initial permanency hearing within 30 days of the dispositiona
heari ng, and which nmust be conpleted within 30 days of conmencenent of

t he permmanency hearing. For all other covered children, the Court would
be required to set a date certain for an initial permanency hearing at
the concl usion of the hearing where the child was placed. That initia
per manency hearing would be required to be held within six nmonths from
the date which is 60 days after the child's renoval fromthe hone, and
woul d further require the hearing to be conpleted within 30 days of
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comencenent. Subsequent pernanency hearings for all children would be
hel d every six nonths thereafter

A date certain for the permanency hearing will obviate cal endaring
delays in Famly Court, permt permanency hearings to occur on tine and
foster conpliance with Title IV-E federal requirements. Currently, in
many jurisdictions, permanency hearings are placed on the court cal endar
on an energency basis, due to lapsing legal authority. The requirenent
in the proposal that the date for the initial or next pernmanency hearing
be set while the parties are in Court will keep the case on the Court's
cal endar and give all the parties notice that the Court will be review
ing the progress made toward reunification. These pl anned-for pernanency
hearings will provide a forumfor a nore thoughtful and substantive
review of the issues that gave rise to foster care and that may be
creating barriers to reunification or other pernmanency for the child.
This bill also would revise case planning and reporting requirenments to
provide earlier delineation and review of |ocal district inplenentation
of service plans to achieve permanency for children. What occurs in the
early days when a child is first placed in foster care, and the plan for
reunification made at that time, are critical to speeding pernanency for

children. This bill would require that the initial famly services plan
be conpleted within 30 days of the child's entry into foster care. This
pl an woul d then be reviewed -- and revised if necessary -- 90 days after

the child' s renoval, reviewed again 120 days later to coincide with the
schedul ed permanency hearing and then revi ewed every six nonths there-
after. This will require greater planning at the critical stage when
the child is first placed. The report of the second service plan review
woul d be fresh and available for the first pernmanency hearing, which
woul d be held at eight nonths under this proposal.

Simlarly, the bill would require the local social services district to
prepare a permanency hearing report that would be served with the notice
for the permanency hearing. The report would contain information on the
health and wel | -being of the child, including information regarding the
child's educational status, the current permanency goal, the steps that
the I ocal social services district has taken to reach that goal, the
status of the parent, what efforts have been taken to reunite the child
with the parent, and the reconmended permanency plan. At the concl usion
of a permanency hearing, the Court will be required to issue witten
findings and an order on ASFA-specific issues.

Under ASFA, a petition nust be filed to terminate parental rights where
a child has been in foster care for 15 of the npbst recent 22 nonths,

unl ess a conpelling reason exists not to term nate parental rights.
Current law in New York State prohibits the application of this standard
since the law requires that a parent nust have failed for a period of
nore than one year following the date the child entered care to maintain
contact or plan for the future of the child for permanent neglect to be
found. The courts have interpreted this |anguage to require one contin-
uous year in placenent, a requirenent that is antithetical to the spirit
and intent of ASFA. This bill would allow a petition for permanent

negl ect to be filed where the child has been in and out of foster care
while the local district has been diligently attenpting to return the
child home and progress has not been nmade toward permanent reunifica-
tion. This bill further would elimnate the requirenment that a child
remain in foster care placement for one year where there has been a
previous finding that no reasonable efforts toward reunification are
requi red, based upon the child having been severely or repeatedly
abused.

Section 1022 of the Family Court Act enables a child protective service
to seek an i mredi ate order authorizing renoval of a child fromthe hone
when a child protective case comences. This proposal would require
that, when the child protective service applies to a Court for an order
aut horizing the imredi ate renpval of a child, the court nust comence
the hearing on the application that day and continue the hearing on
successive days until a decision is issued. Additionally, the proposa
woul d mandate an early hearing in every case where a child is renoved
fromhis or her honme and require the court to address at that hearing
the best interests of the child and whet her reasonable efforts were made
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to prevent the renoval of the child fromhis or her hone.

To equip the Famly Court with nore tools to expedite permanency, the
bill would also pernmit the Fam|ly Court to authorize mediation and
conferencing that may include participation of a child' s fanily nenbers
and other adults significant to the child.

This bill further woul d address the issue regarding |ack of enforcenent
procedures for an agreenent that has been made for ongoing contact and
conmuni cati on between the biol ogical parent and the adopted child in
surrender instrunents or adoption orders. Currently, the Court does not

have the authority to enforce these agreenents, so this bill would
create limted enforcenent standards and procedures to provide a neans
for the Court to address an enforcenent application, |limted by consid-
eration of the best interests of the child.

Final ly, anong several other anmendnents included in the bill to facili-

tate permanency, this legislation would include a provision to expedite
appeals in termnation of parental rights (TPR) proceedi ngs by creating
an automatic appellate preference in child-related cases w thout the
need for a notion and elimnating other obstacles that currently sl ow

t he appeal s process. This provision would provide that children do not
linger even longer in foster care due to a pending TPR that cannot be
finalized until the appeals process is conpleted.

PART B
Part B of this bill would expand the definition of "aggravated circum
stances," a finding of which obviates the necessity that the | oca

soci al services district nake reasonable efforts to return a child hone.
Under ASFA, one of the areas left to the discretion of the individua
states was the definition of "aggravated circunmstances.” The only aggra-
vated circunstance defined in current statute is where a child has been
severely or repeatedly abused. This bill would expand the definition to
i ncl ude additional circunstances, described below In each case, the
change in the law nmerely would allow the | ocal social services district
to make a notion to the court requesting a finding that reasonabl e
efforts to return the child hone should be term nated. The respondent
still would be afforded the opportunity to object to the motion. The
court then would be required, based upon the particular facts and
circunstances before it, to determ ne whether to grant the | ocal soci al
services district's notion

This bill would expand the "aggravated circunstances" definition to

i nclude a situation where a child has already been placed in foster care
based upon negl ect, subsequently reunified with his or her parent based
upon the local district's diligent efforts to return the child hone, but
the return home disrupts because the child is subsequently abused. If
the Court determ nes that abuse has occurred and the child is again
placed in foster care, the local district should not again be required
to attenmpt to reunify the famly. Wiere the parent states under oath
that he or she refuses to take the steps necessary to prepare for the
return home of the child, the local district should not continue to be
required to attenpt to provide appropriate services reunify the famly.
Final ly, under certain circunstances, where a parent anonynously aban-
dons a child five days old or younger, the local social services
district should be able to make the application to the Court for a
determ nation that the district need not nake efforts to find the
parent.

One inpedinment to child protective investigations is obtaining access to
confidential records of mandated reporters, especially nedical, nental
heal th and substance abuse records related to the report that nmay be
necessary to make a determi nati on whether there has been child abuse or
negl ect. The proposal would require mandated reporters to provide their
records to the child protective service to enable the child protective
service to conplete a thorough investigation before a petitionis filed
under Article 10.

Section 1042 of the Family Court Act currently provides that where a
parent defaults in an Article 10 proceedi ng, the parent may have the
default judgnent vacated and the nmatter reopened by submitting an affi-
davit attesting to the parent's relationship to the child. The Court by
l aw nust reopen the matter unless it finds that the parent "willfully
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refused” to appear at the hearing. This standard for reopening defaults
is inappropriately broad. Part B would nake the standard for opening a
default in an Article 10 proceedi ng commensurate with the standard found
inthe Gvil Practice Law and Rules by requiring that the parent nove to
reopen the default judgment within one year of the service of the order
of disposition and that the parent present a meritorious defense.
Requiring that the parent come forward within one year and show a neri -
tori ous defense inposes a reasonabl e burden on the parent and prevents
the situation where a parent reappears years after pernmanency has been
achieved for the child and reopens a default judgnent with ultimately no
real defense to the proceeding.

BUDGET | MPLI CATI ONS:

No significant fiscal inmpact is anticipated for OCFS and the |oca

soci al services districts.

Enact nent of this proposal would enhance New York State's conpliance
with federal Title IV-E requirenments around tinmely conpl etion of pernan-
ency hearings for abused, neglected and abandoned children. The changes
proposed by the bill could save the State and | ocal districts mllions
of dollars annually in ASFA and Title |IV-E penalty avoi dance.

CHAPTER TEXT:

LAWS OF NEW YORK, 2005
CHAPTER 3

AN ACT to amend the famly court act, the social services |aw,
education |law, the donestic relations law, the civil practice |aw
rules and the mental hygiene law, in relation to judicial review
per manency hearings for children placed out of their homes; and
repeal certain provisions of the fanmily court act and the soc
services law relating thereto (Part A); and to anend the fanmily co
act and the social services law, in relation to aggravated circ
stances (Part B)

Becanme a | aw August 23, 2005, with the approval of the Governor
Passed by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Ass

t he
and
and
to
i al
urt
um

em

bly, do enact as follows:

Section 1. This act enacts into | aw conponents of |egislation dee
necessary to inprove permanency outcones for abused and neglected ch

med
il-

dren in this state. Each conmponent is wholly contained within a Part

identified as Parts A and B. The effective date for each particu
provi sion contained within such Part is set forth in the |ast section
such Part. Any provision in any section contained within a Part, inc
ing the effective date of the Part, which nakes reference to a sect
"of this act", when used in connection with that particular conpone
shall be deened to nean and refer to the correspondi ng section of
Part in which it is found. Section two provides for severability
these provisions and section three of this act sets forth the gene
effective date of this act.

PART A

Section 1. Subdivisions (c) and (d) of section 115 of the fanmily co
act, subdivision (c) as anended by chapter 409 of the | aws of 2002
subdi vi sion (d) as added by chapter 462 of the |laws of 1987, are anen
to read as foll ows:

(c) The family court has such other jurisdiction as is provided
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law, including but not limted to: proceedi ngs concerning adoption and
custody of children, as set forth in parts two and three of article six
of this act; proceedings concerning the uniform interstate famly
support act, as set forth in article five-B of this act; proceedi ngs
concerning children in foster care and care and custody of children, as
set forth in sections three hundred fifty-eight-a[—-] and three hundred
ei ghty-four-a [ ard—three—hurded—nrety—twe| of the social services |aw
and article ten-A of this act; proceedi ngs concerning guardi anship and
custody of children by reason of the death of, or abandonnent or surren-
der by, the parent or parents, as set forth in sections three hundred
ei ghty-three-c, three hundred ei ghty-four and paragraphs (a) and (b) of
subdi vi si on four of section three hundred eighty-four-b of the socia

services |aw, proceedi ngs concerning standby guardi anship and guardi an-
ship of the person as set forth in part four of article six of this act

EXPLANATI ON--Matter in italics is new, matter in brackets [=] is old |law
to be omtted.
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CHAP. 3 2

and article seventeen of the surrogate's court procedure act; and
proceedi ngs concerning the interstate conpact on juveniles as set forth
in chapter one hundred fifty-five of the |laws of nineteen hundred
fifty-five, as amended, the interstate conpact on the placenent of chil-
dren, as set forth in section three hundred seventy-four-a of the socia
services law, and the uniformchild custody jurisdiction and enforcenent
act, as set forth in article five-A of the donestic relations |aw

(d) Notwithstanding subdivisions (a) through (c) of this section,
jurisdiction of the famly court and tribal courts of Indian tribes
designated by the Secretary of the Interior over those child custody
proceedi ngs provided for in articles three, seven [akd], ten and ten-A
of this act and sections three hundred fifty-eight-a[-] and three
hundred ei ghty-four-b [ard—thee—hohrdred—ninrety—twe| of the socia
services law involving Indian children as defined in subdivision thir-
ty-six of section two of the social services |aw shall be subject to the
terms and conditions set forth in applicable sections of title twenty-
five of the United States code; provided that tribal courts of Indian
tri bes designated as such by the state of New York shall have jurisdic-
tion over such child custody proceedings involving Indian children to
the sane extent as federally designated Indian tribes upon the approva

of the state [depa++ﬁeﬂ%——e#——eee+a+—ee+¥+eeeJ office of children and

fam |y services pursuant to section thirty-nine of the social services

I aw.

§ 2. Subdivision (a) of section 249 of the famly court act, as
anended by chapter 76 of the laws of 2002, is anmended to read as
fol | ows:

(a) In a proceeding under article three, seven [e#], ten or ten-A of
this act or where a revocation of an adoption consent is opposed under
section one hundred fifteen-b of the donestic relations |law or in any
proceedi ng under section three hundred fifty-eight-a, three hundred
ei ghty-three-c, three hundred eighty-four[+] or three hundred eighty-
four-b [e+—thiee—hurdied—hirety—twa] of the social services law or when
a mnor is sought to be placed in protective custody under section one
hundred fifty-eight of this act, the famly court shall appoint a |[|aw
guardian to represent a mnor who is the subject of the proceeding or
who is sought to be placed in protective custody, if independent | egal
representation is not available to such mnor. In any proceeding to
extend or continue the placement of a juvenile delinquent or person in
need of supervision pursuant to section seven hundred fifty-six or 353.3
of this act or any proceeding to extend or continue a conmitment to the
custody of the comm ssioner of nmental health or the commi ssioner of
mental retardation and developnental disabilities pursuant to section
322.2 of this act, the court shall not permt the respondent to waive
the right to be represented by counsel chosen by the respondent,
respondent's parent, or other person legally responsible for the
respondent's care, or by a law guardian. In any other proceeding in
whi ch the court has jurisdiction, the court may appoint a |aw guardian
to represent the child, when, in the opinion of the famly court judge,
such representation will serve the purposes of this act, if independent
legal counsel is not available to the child. The famly court on its
own notion may meke such appoi nt nment.

§ 3. The opening paragraph and paragraphs (i) and (iv) of subdivision
(a) of section 262 of the famly court act, the opening paragraph as
added by chapter 682 of the laws of 1975 and paragraphs (i) and (iv) as
anmended by chapter 457 of +the Ilaws of 1988, are anended to read as
fol | ows:
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3 CHAP. 3

Each of the persons described below in this subdivision has the right
to the assistance of counsel. When such person first appears in court,
t he judge shall advise such person before proceeding that he or she has
the right to be represented by counsel of his or her own choosing, of
[ks] the right to have an adjournment to confer with counsel, and of
[ks] the right to have counsel assigned by the court in any case where
he or she is financially unable to obtain the sane:

(i) the respondent in any proceeding under article ten or article
ten-A of this act and the petitioner in any proceedi ng under part eight
of article ten of this act;

(iv) the parent, foster parent, or other person having physical or
| egal custody of the child in any proceedi ng under section three hundred
fifty-eight-a, three hundred eighty-four[~] or three hundred eighty-
f our - b[ ——o+—th+ee—hundred—ninety-twe] of the social services law, and a
non- cust odi al parent or grandparent served with notice pursuant to para-
graph (e) of subdivision two of section three hundred eighty-four-a of
the social services |aw,

§ 4. Paragraphs (d) and (e) of subdivision 1 of section 614 of the
famly court act, as amended by chapter 666 of the laws of 1976, are
amended to read as follows:

(d) the parent or custodian, notw thstanding the agency's efforts, has
failed for a period of [#e+e—than] either at |east one year or fifteen
out of the nost recent twenty-two nonths following the date such child
came into the care of an authorized agency substantially and conti nuous-
ly or repeatedly to naintain contact with or plan for the future of the
child, although physically and financially able to do so; and

(e) the best interests of the child require that the guardianship and
custody of the child be committed to an authorized agency or to a foster
parent authorlzed to originate this proceedlng under section [Lh&ee

$+4+ﬁh44ﬂﬂﬂ one thousand e|qhtv ni ne of th|s act

§ 5. Section 623 of the family court act, as anended by chapter 663 of
the aws of 2002, is anended to read as folloms:

8§ 623. Definition of "dispositional hearing”. Wen used in this part,
"di spositional hearing" neans a hearing to determine what order of
di sposition should be nade in accordance with the best interests of the
child. Were the disposition ordered is the conmmitnent of guardianship
and custody in accordance with section six hundred thirty-four of this
[a.pt_._g_l_g] Qart , [n pnv‘ vmnnnr\\]/ haoari ng shall ha r\nwpl at ad pllv‘ suant to

statgmant of 1 tc ardgr on thg ragenrd ar 1 cciianecg nf 1 toc i titaon Ardgr A

nati ti ang shall ha filgd nurciiaont t 0 caoerti an ang thonicand fi1 £t fi /o o
Lad Lad J

Hre—t-rg—of—the—petition] an initial freed child permanency hearing

and all subsequent permanency hearings shall be held in accordance with
article ten-A of this act.
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§ 6. Subdivision (a) of section 625 of the famly court act, as
amended by chapter 663 of the laws of 2002, is anended to read as
fol | ows:

(a) Upon completion of the fact-finding hearing, the dispositiona
heari ng may commence i medi ately after the required findings are nuade;
provi ded, however, that if all parties consent the court may, upon
notion of any party or upon its own notion, dispense with the disposi-
tional hearing and make an order of disposition on the basis of conpe-
tent evidence admitted at the fact-finding hearing. Wiere the disposi-
tion ordered is the conmtnent of guardianship and custody in accordance
with section six hundred thirty-four of this [ar-eke] part, [a—perran-—

] an initia
freed child permanency hearing and all subsequent permanency hearings

shall be held in accordance with article ten-A of this act.

§ 7. Section 633 of the famly court act is anended to read as
foll ows:

§ 633. Suspended judgnment. (a) Rules of court shall define pernissible
terms and conditions of a suspended judgnent. These ternms and conditions
shall relate to the acts or omissions of the parent or other person
responsi ble for the care of the child.

(b) The maxi mum durati on of a suspended judgnent under this section is
one year, unless the court finds at the conclusion of that period that
exceptional circunstances require an extension of that period for [ar]
one additional period of up to one year. Successive extensions may not
be granted.

(c) The order of suspended judgnment nust set forth the duration, ternms
and conditions of the suspended judgnent, and nust contain a date
certain for a court review not later than thirty days prior to the expi-
ration of the period of suspended judgnent. The order of suspended judg-
nment nust also state in conspicuous print that a failure to obey the
order mmy lead to its revocation and to the i ssuance of an order terni -
nating parental rights and commtting the guardi anship and custody of
the child to an authorized agency for the purposes of adoption. A copy
of the order of suspended judgnent, along with the current permanency
pl an, nmust be furnished to the respondent.

(d) Not later than sixty days before the expiration of the period of
suspended judgnent, the petitioner shall file a report with the famly
court and all parties, including the respondent and his or her attorney,
the law qguardian and intervenors, if any, regarding the respondent's
conpliance with the terns of suspended judgnent. The report shall be
reviewed by the court on the schedul ed court date. Unless a nption or
order to show cause has been filed prior to the expiration of the period
of suspended judgnent alleging a violation or seeking an extension of
the period of the suspended judgnent, the terns of the disposition of
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suspended judgnent shall be deened satisfied and an order commtting the
guar di anshi p and custody of the child shall not be entered.

(e) If, prior to the expiration of the period of the suspended judg-
nent, a notion or order to show cause is filed that alleges a violation
of the ternms and conditions of the suspended judgnment, or that seeks to
extend the period of the suspended judgnent for an additional period of
up to one year, then the period of the suspended judgnent is tolled
until entry of the order that disposes of the nbtion or order to show
cause.

(f) Upon finding that the respondent has violated the terns and condi -
tions of the order of suspended judgnent, the court may enter an order
revoking the order of suspended judgnent and termnating the parental
rights of the respondent or, where such extension is in the best inter-
ests of the child, extend the period of suspended judgnent for an addi-
tional period of up to one year, if no prior extension has been granted.

(g) If an order of suspended judgnent has been satisfied or has been
ext ended, but the child nonetheless remains in foster care pursuant to a
pl acenment under article ten of this act or section three hundred fifty-
eight-a of the social services law, a permanency hearing shall be
conpl eted pursuant to section one thousand eighty-nine of this act ime-
diately following, but no later than sixty days after the earlier of the
court's statenent of its order on the record or issuance of its witten
order. |If guardianship and custody of the child have been transferred to
the authorized agency upon an order revoking the order of suspended
judgnment, a permanency hearing shall be conpleted pursuant to paragraph
one of subdivision (a) of section one thousand ei ghty-nine of this act
imediately following, but in no event later than sixty days after, the
earlier of the court's statement of its order on the record or issuance
of its witten order

8§ 8. Subdivision (k) of section 1012 of the fanmly court act, as added
by chapter 7 of the laws of 1999, is amended to read as foll ows:

(k) "Permanency hearing" means a hearing held in accordance wth
section | ; i ;

} | one thou-
sand eighty-nine of this act for the purpose of review ng the foster
care status of the child and the appropriateness of the pernmanency plan
devel oped by the social services [ef—=e+a+] district or agency.

§ 9. The second undesi gnhated paragraph of section 1016 of the famly
court act, as anended by chapter 353 of the laws of 1997, is anended to
read as foll ows:

VWhenever a | aw guardi an has been appointed by the fam |y court pursu-
ant to section two hundred forty-nine of this act to represent a child
in a proceeding under this article, such appointnment shall continue
wi t hout further court order or appointnment during (i) an order of dispo-
sition issued by the court pursuant to section one thousand fifty-two of
this [ae+] article directing |[p+aeerenrt| supervision, protection or
suspendi ng judgnent, or any extension thereof [e+]; (ii) an adjournment
in contenplation of dism ssal as provided for in section one thousand
thirty-nine of this [aet] article or any extension thereof; or (iii) the
pendency of the foster care placenent ordered pursuant to section one
t housand fifty-two of this article. Al notices and reports required by

| aw shal |l be provided to such |aw guardi an. Such appoi ntment shal
term nate upon the expiration of such order, unless [a—petitiehr—has—heen

: | anot her appoint-
ment of a |aw guardian has been nmade by the court or unless such | aw
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guardi an nmakes application to the court to be relieved of his or her
appoi nt nent. Upon approval of such application to be relieved, the court
shall imediately appoint another |aw guardian to whomall notices and
reports required by |law shall be provided.

§ 10. Subdivisions 1 and 2 of section 1017 of the famly court act,
subdi vi sion 1 as anended by chapter 657 of the |laws of 2003 and subdi vi -
sion 2 as added by chapter 744 of the |laws of 1989, are anmended to read
as follows:

1. In any proceeding under this article, when the court determ nes
that a child rmust be renoved fromhis or her home, pursuant to part two
of this article, or placed, pursuant to section [tes—hoheced—iitiyfive]
one thousand fifty-five of this article, the court shall direct the
| ocal comm ssioner of social services to conduct an immediate investi-
gation to locate any non-respondent parent of the child and any rela-
tives of the child, including all of the <child s grandparents, and
i nformthem of the pendency of the proceeding and of the opportunity for
becom ng foster parents or for seeking custody or care of the child, and
that the child my be adopted by foster parents if attenpts at reunifi-
cation with the birth parent are not required or are unsuccessful][s=
and] . The local conmissioner of social services shall record the
results of such investigation, including, but not linmted to, the nane,
| ast known address, social security nunber, enployer's address and any
other identifying information to the extent known regardi ng any non-res-
pondent parent, in the wuniform case record nmintained pursuant to
section four hundred nine-f of the social services |aw. For the purpose
of this section, "non-respondent parent" shall include a person entitled
to notice of the pendency of the proceeding and of the right to inter-
vene as an interested party pursuant to subdivision (d) of section one
thousand thirty-five of this article, and a non-custodial parent enti-
tled to notice and the right to enforce visitation rights pursuant to
subdi vision (e) of section one thousand thirty-five of this article. The
court shall determ ne:

(a) whether there is a suitable non-respondent parent or other person
related to the child with whom such child nay appropriately reside; and

(b) in the case of a relative, whether such relative seeks approval as
a foster parent pursuant to the social services law for the purposes of
providing care for such child, or wishes to provide free care and custo-
dy for the child during the pendency of any orders pursuant to this
article.

2. The court shall, upon receipt of the report of the investigation
ordered pursuant to subdivision one of this section

(a) where the court determnes that the child may reside with a suit-
able non-respondent parent or other relative or other suitable person
[ ~elat-ed—to—such—chid], either:

(i) place the child [witk] in the custody of such non-respondent
parent, other relative or other suitable person pursuant to article six
of this act and conduct such other and further investigations as the
court deens necessary; or

(ii) place the child in the custody of such non-respondent parent,
other relative or other suitable person pursuant to this article during
the pendency of the proceeding or until further order of the court,
whi chever is earlier and conduct such other and further investigations
as the court deens necessary; or

(iii) remand or place the child, as applicable, with the |ocal conm s-
sioner of social services and direct such conm ssioner to have the child
reside with such relative or other suitable person and further direct
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such comm ssioner pursuant to regulations of the [departrent] office of
[seciak] children and fam |y services, to [peo~n conmmence an investi-
gation of the home of such relative or other suitable person W thin
twenty-four hours and thereafter approve such relative or other suitable
person, if qualified, as a foster parent. If such hone is found to be
unqual i fi ed for approval, the | ocal conm ssioner shall report such fact
to the court forthwth.

(b) where the court determnes that a suitable non-respondent parent
or other person related to the child cannot be | ocated, remand or place
the child with a suitable person, pursuant to subdivision (b) of section
[ tor—huhded—twentyseven] one thousand twenty-seven or subdivision (a)
of section [+ep—hupced—ii+ity—ive] one thousand fifty-five of this
article, or remand or place the <child in the custody of the loca
conmi ssi oner of social services pursuant to subdivision (b) of section

[ tep—hurdred—twenty—seven] one thousand twenty-seven or subdivision (a)
of section [%eﬁ—haﬂd+ed—4+4+y—4+*%ﬂ one thousand fifty-five of this
article. The <court in its discretion may direct that such conmi ssioner
have the child reside in a specific certified foster honme where the
court determines that such placenent is in furtherance of the child's
best interests.

8§ 11. The famly court act is amended by adding a new section 1018 to
read as foll ows:

8§ 1018. Conferencing and nediation. In any proceeding initiated pursu-
ant to this article, the court nmay, at its discretion, authorize the use
of conferencing or nediation at any point in the proceedings to further
a plan for the child that fosters the child's health, safety, and well-
being. Such conferencing or nediation may involve interested relatives
or other adults who are significant in the |life of the child.

§ 12. Section 1021 of the fanmily court act, as anended by chapter 205
of the laws of 1990, is anended to read as foll ows:

8§ 1021. Tenporary renoval with consent. A peace officer, acting pursu-
ant to his or her special duties, or a police officer or an agent of a
duly authorized agency, association, society or institution may tenpo-
rarily remove a child fromthe place where he or she is residing with
the witten consent of his or her parent or other person legally respon-
sible for his or her care, if the child is suspected to be an abused or
negl ected child under this article. The officer or agent shall, coinci-
dent with consent or renoval, give witten notice to the parent or other
person legally responsible for the child's care of the right to apply to
the famly court for the return of the child pursuant to section one
t housand twenty-eight of this article, and of the right to be repres-
ented by counsel and the procedures for those who are indigent to obtain
counsel in proceedings brought pursuant to this article. Such notice
shall also include the nane, title, organi zation, address and tel ephone
nunber of the person renpving the child; the nane, address and tel ephone
nunber of the authorized agency to which the child will be taken, if
avai l abl e; and the tel ephone nunber of the person to be contacted for
visits with the «child. A copy of the instrument whereby the parent or
| egal |y responsi bl e person has given such consent to such renoval shal
be appended to the petition alleging abuse or neglect of the renoved
child and made a part of the permanent court record of the proceeding.

[H—the—echild 1o aot rotorped within throo dovs fromithe doto of
opmyed——t o o ooodic o rooui rod n oot dtheon of fhlo ortiolo chall Lo
apped—forthwith~] A copy of such instrunent and notice of the tele-
phone number of the child protective agency to contact to ascertain the
date, tine and place of the filing of the petition and of the hearing
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that will be held pursuant to section one thousand twenty-seven of this
article shall be given to the parent or legally responsible person

Unl ess the child is returned sooner, a petition shall be filed wthin
three court days fromthe date of renpval. 1In such a case, a hearing
shall be held no later than the next court day after the petition is
filed and findings shall be made as required pursuant to section one

t housand twenty-seven of this article

§ 13. Subdivisions (a) and (b) of section 1022 of the fanmly court
act, subdivision (a) as separately anmended by chapters 478 and 527 of
the aws of 1988, the fourth undesi gnated paragraph of subdivision (a)
as added by chapter 727 of the |laws of 1989, the closing paragraph of
subdi vi sion (a) as added by chapter 171 of the laws of 1990 and subdi vi -
sion (b) as added by chapter 962 of the |laws of 1970, are anmended to
read as foll ows:

(a) (i) The famly court may enter an order directing the tenporary
removal of a child fromthe place where he or she is residing before the
filing of a petition under this article, if [&9] (A the parent or
other person legally responsible for the child s care is absent or,
t hough present, was asked and refused to consent to the tenporary
renoval of the child and was inforned of an intent to apply for an order
under this section and of the information required by section one thou-
sand twenty-three of this [ae+] part; and

[&==-] (B) the child appears so to suffer fromthe abuse or neglect of
his or her parent or other person legally responsible for his or her
care that his or her imediate renpval is necessary to avoid inmm nent
danger to the child's life or health; and

[==] (C) there is not enough tine to file a petition and hold a
prelimnary hearing under section one thousand twenty-seven of this
part.

(ii) When a child protective agency applies to a court for the inmmedi-
ate removal of a child pursuant to this subdivision, the court shal
calendar the matter for that day and shall continue the matter on
successi ve subsequent court days, if necessary, until a decision is nmade
by the court.

(iii) I'n determ ning whether tenporary renoval of the child is neces-
sary to avoid inmmnent risk tothe child s life or health, the court
shal | consider and deternmine in its order whether continuation in the
child's home would be contrary to the best interests of the child and
where appropriate, whether reasonable efforts were nmade prior to the
date of application for the order directing such tenporary renoval to
prevent or elimnate the need for renoval of the child fromthe home. If
the court determ nes that reasonable efforts to prevent or elinnate the
need for removal of the child fromthe hone were not made but that the
lack of such efforts was appropriate under the circunstances, the court
order shall include such a finding.

(iv) If the court determ nes that reasonable efforts to prevent or
elimnate the need for renoval of the child fromthe home were not made
but that such efforts were appropriate under the circunstances, the
court shall order the child protective agency to provide or arrange for
the provision of appropriate services or assistance to the child and the
child s fam |y pursuant to section one thousand fifteen-a of this arti-
cle or subdivision (c) of this section

(v) The court shall also consider and determ ne whether immnent risk
to the child would be elimnated by the issuance of a tenporary order of
protection, pursuant to section [ter—hurered]| one thousand twenty-nine
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of this [aet+] part, directing the renmoval of a person or persons from
the child' s residence.

(vi) Any order directing the tenporary renoval of a child pursuant to
this section shall state the court's findings with respect to the neces-
sity of such rempval, whether the respondent was present at the hearing
and, if not, what notice the respondent was given of the hearing, [anre

thigc saoti on or saotiaon taon hindraod tyvugnty ong Ar t+aon hondrad taagnt g
= = e e =y = = =y

fot—of—t-hi-s—artiete] whet her the respondent was represented by counsel
and, if not, whether the respondent waived his or her right to counsel

(vii) At the conclusion of a hearing where it has been determ ned that
a child should be remobved fromhis or her parent or other person legally
responsi ble, the court shall set the date certain for an initial perman-
ency hearing pursuant to paragraph two of subdivision (a) of section one
t housand eighty-nine of this act. The date certain shall be included in
the witten order issued pursuant to subdivision (b) of this section and
shall set forth the date certain scheduled for the permanency hearing

(b) [Fre] Any witten order pursuant to this section shall be issued
i medi ately, but in no event later than the next court day follow ng the
renoval of the child. The order shall specify the facility to which the
child is to be brought. Except for good cause shown or unless the child
is sooner returned to the place where he or she was residing, a petition
shall be filed under this article within three court days of the issu-
ance of the order. The court shall hold a hearing pursuant to section
one thousand twenty-seven of this part no later than the next court day
following the filing of the petition if the respondent was not present,
or was present and unrepresented by counsel, and has not waived his or
her right to counsel, for the hearing pursuant to this section

§ 14. Subdivision (c) of section 1026 of the famly court act, as
amended by chapter 478 of the laws of 1987, is amended to read as
foll ows:

(c) If the child protective agency for any reason does not return the
child under this section after an energency renoval pursuant to section
one thousand twenty-four of this part on the sanme day that the child is
renoved, or if the child protective agency concludes it appropriate
after an energency renoval pursuant to section one thousand twenty-four
of this part, it shall [#e~hw-thk] cause a petition to be filed under
this [aet+] part no later than the next court day after the child was
renoved. The court may order an extension, only upon good cause shown,
of up to three court days fromthe date of such child' s renoval. A hear-
ing shall be held no later than the next court day after the petition is
filed and findings shall be nade as required pursuant to section one
t housand twenty-seven of this part.

8§ 15. The section heading and subdivision (a) of section 1027 of the
famly court act, the section heading as added by chapter 962 of the
l aws of 1970 and subdivision (a) as separately anmended by chapters 478
and 527 of the laws of 1988, are anended and a new subdivision (h) is
added to read as foll ows:

[ Pe+rary] Hearing and prelimnary orders after filing of petition
(a) (i) In any case [+AvelH-hrg—abuse—or—h—ahy—ease] where the child has
been renpved w thout court order or where there has been a hearing
pursuant to section one thousand twenty-two of this part at which the
respondent was not present, or was not represented by counsel and did
not waive his or her right to counsel, the famly court shall hold a

heari ng [ as—seer—as—practieable]. Such hearing shall be held no |later

than the next court day after the filing of a petition to determ ne
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whet her the child's interests require protection, including whether the
child should be returned to the parent or other person legally responsi-
bl e pendi ng a final order of disposition and shall continue on succes-
sive court days, if necessary, until a decision is nmade by the court.

(ii) In any such case where the child has been renoved, any person
originating a proceeding under this article shall, or the I|aw guardian
may apply for, or the court onits own notion nmay order, a hearing at
any time after the petition is filed to determne whether the «child's
interests require protection pending a final order of disposition. Such
hearing nust be scheduled for no later than the next court day after the
application for such hearing has been nmade.

(iii) In any [e+hes] case under this article in which a child has not
been renoved fromhis or her parent or other person legally responsible,
any person originating a proceeding under this article or the | aw guard-
ian may apply for, or the court on its own notion may order, a hearing
at any tinme after the petition is filed to determ ne whether the child's
interests require protection, including whether the <child should be
renoved from his or her parent or other person legally responsible
pending a final order of disposition. Such hearing nust be schedul ed for
no later than the next court day after the application for such hearing
has been nade.

(iv) Notice of [+ke] a hearing shall be provided pursuant to section
one thousand twenty-three of this [aet] part.

(h) At the conclusion of a hearing where it has been determned that a
child should be renoved fromhis or her parent or other person legally
responsi ble, the court shall set a date certain for an initial pernanen-
cy hearing pursuant to paragraph two of subdivision (a) of section one
t housand ei ghty-nine of this act. The date certain shall be included in
the witten order issued pursuant to subdivision (b) of this section and
shall set forth the date certain scheduled for the pernmanency hearing. A
copy of such order shall be provided to the parent or other person
legally responsible for the child' s care.

§ 16. Subdivisions (a) and (c) of section 1035 of the famly court
act, as anmended by chapter 699 of the |aws of 1986, are anmended to read
as follows:

(a) On the filing of a petition [iavelrrg—abuse] under this article
where the child has been renoved fromhis or her hone, unless a warrant
is issued pursuant to section one thousand thirty-seven of this part,
the court shall cause a copy of the petition and a sumons to be issued
[ ~erthwth] the sane day the petition is filed, clearly marked on the
face thereof "Child Abuse Case", as applicable, requiring the parent or
ot her person legally responsible for the child's care or with whom he
[+s] or she had been residing to appear at the court within three court
days to answer the petition, unless a shorter tine for a hearing to

occur is prescrlbed |n part two of this artlcle [ Fre—eeti=—sal-—a—se—

(c) Cn the f|||ng of a petltlon under thls artlcle ['n whleh—noal oct
erby—+s—alleged] where the child has not been renoved fromhis or her
hone, the court shall forthwith cause a copy of the petition and a
summns to be issued, clearly marked on the face thereof "Child Abuse
Case", as applicable, requiring the parent or other person legally

responsi ble for the child's care or with whom[#&=] the child is residing

to appear at the court to answer t he petltlon [ukLth—LhLee—eeuLL—da¥s—
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w-se] within seven court days. The court nmay al so require the person
t hus summoned to produce the child at the time and pl ace named.

§ 17. Paragraph (i) of subdivision (f) of section 1051 of the famly
court act, as added by chapter 430 of the laws of 1994, is anended to
read as foll ows:

(i) that the court will have the power to nake an order of disposi-
tion, which may include an order placing the subject child or <children
in foster care [#fo+—a—poriod—of—up—to—one—year—| until conpletion of the

initial permanency hearing schedul ed pursuant to section one thousand

ei ghty-nine of this act and subject to [appHeatienrs—er—revieow-of—such
pl acanaont oand :\ppl Leati ang fAar aovtaongl ane nf cnech pl acanaont fr om ‘\,/nnv‘ ta
year] successive extensions of placenment at any subsequent pernmanency
heari ngs;

8§ 18. Section 1055 of the family court act, as added by chapter 962 of
the laws of 1970, subdivision (b) as anmended by chapter 117 of the |aws
of 1982, paragraphs (i), (ii), (iii), (iv) and (vi) of subdivision (b)
as anended by chapter 7 of the laws of 1999, paragraph (v) of subdivi-
sion (b) as renunbered by chapter 538 of the |aws of 1992, paragraph
(vii) of subdivision (b) as added by chapter 605 of the |laws of 1990 and
as renunbered by chapter 538 of the laws of 1992, subdivision (c) as
amended by chapter 283 of the laws of 1990, subdivision (d) as anmended
by chapter 666 of the laws of 1976, subdivision (e) as amended by chap-
ter 937 of the laws of 1974 and as relettered by chapter 220 of the |aws
of 1975, subdivision (f) as added by chapter 962 of the laws of 1970 and
as relettered by chapter 220 of the laws of 1975, subdivision (g) as
anmended by chapter 747 of the laws of 1989, subdivision (h) as anended
by chapter 663 of the laws of 2002 and subdivision (i) as added by chap-
ter 854 of the laws of 1990, is anended to read as foll ows:

§ 1055. Placenent. (a) For purposes of section one thousand fifty-two
of this part the court may place the child in the custody of a relative

or other suitable person, or of the l|ocal comm ssioner of social
services or of such other officer, board or departnment as may be author-
ized to receive children as public charges, or a duly authorized associ -
ation, agency, society or in an institution suitable for the placenent
of a child.

(b) (i) [Precererts—nder—ihirs—seet-on—ay—be—-or—ar—h-tat—peroe—e

tao thic cgogetian and cuhcagnugntl, fraoad far adaonti an sl ]l hao ~novgrngd [a\V]
~ J ~ J J

the child MRS | nr\nrll or themotionof the child or the child s | aw
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EH—A¥] Children placed under this section shall be placed unti
the court conpletes the initial pernmanency hearing schedul ed pursuant to
article ten-A of this act. Should the court determ ne pursuant to arti-
cle ten-A of this act that placenent shall be extended beyond conpletion
of the scheduled permanency hearing, such extended placenent and any
such successive extensions of placenent shall expire at the conpletion
of the next schedul ed pernmanency hearing, unless the court shall deter-
nm ne, pursuant to article ten-A of this act, to continue to extend such
pl acenent .

(ii) Upon placing a child under the age of one, who has been aban-
doned, with a local comm ssioner of social services, the court shall
where either of the parents do not appear after due notice, include in
its order of disposition pursuant to section [#er—hureed—Fty—twe] one
thousand fifty-two of this part, a direction that such comm ssioner
shall pronptly commence a diligent search to |locate the child s non-ap-
pearing parent or parents or other known relatives who are legally
responsible for the <child, and to conmence a proceeding to commt the
guar di anshi p and custody of such child to an authorized agency pursuant
to section three hundred eighty-four-b of the social services |aw, six
nonths fromthe date that care and custody of the child was transferred
to the conm ssioner, unless there has been comruni cation and visitation
bet ween such child and [ks] such parent or parents or other known rel a-
tives or persons legally responsible for the child. In addition to such
diligent search the |ocal comm ssioner of social services shall provide
written notice to the child' s parent or parents or other known rel atives
or persons legally responsible as provided for in this paragraph. Such
notice shall be served upon such parent or parents or other known rela-
tives or persons legally responsible in the manner required for service
of process pursuant to section six hundred seventeen of this [ehapiex]
act. Information regarding such diligent search, including, but not
limMmted to, the nane, last known address, social security nunber
enpl oyer's address and any other identifying information to the extent
known regarding the non-appearing parent, shall be recorded in the
uni form case record maintained pursuant to section four hundred nine-f
of the social services |aw

[ (By——Contents—oi—netiee] (iii) Notice as required by [subparagraph
Ay—ef—this] paragraph (ii) of this subdivision shall state:

[+=] (A) that the | ocal conm ssioner of social services shall initiate
a proceeding to comrit the guardi anship and custody of the subject child
to an authorized agency and that such proceedi ng shall be commenced six
months from the date the child was placed in the care and custody of
[+he] such conm ssioner with such date to be specified in the notice

[2-] (B) that there has been no visitation and comunication between
the parent and the child since the child has been placed with the | oca
conmi ssi oner of social services and that if no such visitation and
conmuni cation with the «child occurs within six nonths of the date the

child was placed with such conmissioner the child wll be deenmed an
abandoned child as defined in section three hundred eighty-four-b of the
social services law and a proceeding will be commenced to conmit the

guar di anshi p and custody of the subject child to an authorized agency;

[3=] (O that it is the legal responsibility of the | ocal commi ssioner
of social services to reunite and reconcile famlies whenever possible
and [ het—the—cor-ssienrer—oee+s| to offer services and assistance for
t hat purpose;

http://public.leginfo.state.ny.us/bstfrmef.cai 10/13/2006



RETRIEVE BILL Page 30 of 66

15 CHAP. 3

[4-] (D) the nane, address and telephone nunber of the caseworker
assigned to the subject child who can provide information, services and
assistance with respect to reuniting the famly;

[&~] (E) that it 1is the responsibility of the parent, relative or
ot her person legally responsible [+~elative—ot] for the child to visit
and communicate with the child and that such visitation and comuni -
cation nay avoid the necessity of initiating a petition for the transfer
of custody and guardi anship of the child.

[£5-] Such notice shall be printed in both Spanish and English and
contain in conspicuous print and in plain |anguage the i nformation set
forth in [ subparagaph—(B}—af] this paragraph

(c) [+ﬁ—addf++eﬁ—+e—e+—+ﬁ—++eH—e#—aﬁ—e%de%—e#—ﬁ+aeeﬂEﬁ£—fef——e*+eﬁe+eﬁ

£+ No placenent may be nmade or continued under this section beyond
the child' s eighteenth birthday without his or her consent and in no
event past his or her twenty-first birthday.

[(5] (d) If achild is placed in the custody of the | ocal comm ssion-
er of social services or other officer, board or departnent authorized
to receive children as public charges, such person shall ©provide for
such child as in the case of a destitute child or as otherw se author-
i zed by I aw.

[(] (e) If the parent or person legally responsible for the care of
any such child or with whom such child resides receives public assist-
ance and care, any portion of which is attributable to such child, a
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copy of the order of the court providing for the placenent of such child
from his or her hone shall be furnished to the appropriate socia
services official, who shall reduce the public assistance and care

furni shed such parent or other person by the ampunt attributable to such
child, provided, however, that when the child service plan prepared
pursuant to section four hundred nine-e of the social services |aw
i ncludes a goal of discharge of the child to the parent or person |egal-
Iy responsible for the care of the child or other nenber of the house-
hol d, such social services official shall not, to the extent that feder-
al reinmbursenent is available therefor, reduce the portion attributable
to such child which is intended to neet the cost of shelter and fuel for
heati ng.

[] (f) Any order nmade under this section shall be suspended upon
the entry of an order of disposition wth respect to a child whose
custody and guardi anship have been comm tted pursuant to section three
hundred ei ghty-four-b of the social services |law, and shall expire upon
the expiration of the tine for appeal of such order or upon the fina
determ nation of any such appeal and any subsequent appeals authorized
by | aw;, provided, however, that where custody and guardi anshi p have been
conmitted pursuant to section three hundred eighty-four-b of the socia
services |aw or where the child has been surrendered pursuant to section
three hundred ei ghty-three-c or three hundred eighty-four of the socia
services law, the <child shall nonetheless be deened to continue in
foster care until such time as an adoption or other alternative |I|iving
arrangenent is finalized. A permanency hearing or hearings regarding
such child shall be conducted in accordance w th [sectior—onre—ihousand
Hy—five—a] article ten-A of this act. Nothing in this subdivision
shal | cause such order of placenent to be suspended or to expire wth
respect to any parent or other person whose consent is required for an
adopti on agai nst whom an order of disposition commtting guardianship
and custody of the child has not been nade.

[&=] (9) I'n making an order under this section, the court may direct
a local comm ssioner of social services to place the subject child
together with mnor siblings or half-siblings who have been placed in
the custody of the commi ssioner, or to provide or arrange for regular
visitation and other forns of conmunication between such child and
si blings where the court finds that such placement or visitation and
comunication is in the child s best interests. Placenment or regular
visitation and communication with siblings or half-siblings shall be
presunptively in the child s best interests unless such placenent or
visitation and comruni cati on would be contrary to the child' s health,
safety or welfare, or +the |ack of geographic proximty precludes or
prevents visitation.

§ 19. Section 1055-a of the famly court act is REPEALED and a new
section 1055-a is added to read as fol |l ows:

§ 1055-a. Substantial failure of a material condition of surrender
enforcenent of a contact agreenent. (a) In case of a substantial failure
of a material condition in a surrender executed pursuant to section
three hundred eighty-three-c of the social services law prior to finali-
zation of the adoption of the child, the court shall possess continuing
jurisdiction in accordance with subdivision six of such section to
rehear the matter upon the filing of a petition by the authorized agen-
cy, the parent or the |aw guardian for the child or whenever the court
deens necessary. 1In such case, the authorized agency shall notify the
parent, unless such notice is expressly waived by a statenent witten by
the parent and appended to or included in such instrunent, the |aw guar-
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dian for the child and the court that approved the surrender wthin
twenty days of any substantial failure to conply with a material condi -
tion of the surrender prior to the finalization of the adoption of the
child. In such case, the authorized agency shall file a petition on
notice to the parent unless notice is expressly waived by a statenent
witten by the parent and appended to or included in such instrunent and
the law qguardian in accordance with this section within thirty days of
such failure, except for good cause shown, in order for the court to
review such failure and, where necessary, to hold a hearing; provided,
however, that in the absence of such filing, the parent and/or |aw guar-
dian for the child may file such a petition at any tine up to sixty days
after notification of the failure. Such petition filed by a parent or
| aw guardi an nust be filed prior to the adoption of the child.

(b) If an agreenent for continuing contact and conmuni cati on pursuant
to paragraph (b) of subdivision two of section three hundred eighty-
three-c _of the social services lawis approved by the court, and the
child who is the subject of the approved agreenent has not vyet been
adopted, any party to the approved agreenent may file a petition with
the famly court in the county where the agreenent was approved to
enforce such agreement. A copy of the approved agreenent shall be
annexed to such petition. The court shall enter an order enforcing
communi cation or contact pursuant to the terns and conditions of the
agreenent unless the court finds that enforcenent would not be in the
best interests of the child

(c) Nothing in this section shall |limt the rights and renedi es avail -
able to the parties and the | aw guardi an pursuant to section one hundred
twelve-b of the donestic relations lawwth respect to a failure to
comply with a material condition of a surrender subsequent to the final-
i zation of the adoption of the child.

§ 20. Section 1058 of the family court act, as amended by chapter 75
of the laws of 1991, is anended to read as foll ows:

§ 1058. Expiration of orders. No later than sixty days prior to the
expiration of an order issued pursuant to paragraph (i), (ii), (iv), or

(v) of subdivision (a) of section [#+er—hureed—F+y—+we] one thousand
fifty-two of this [aet] part or [at] prior to the <conclusion of the
period of an adjournnent in contenplation of dismssal pursuant to
secti on [ +ep—hordred—thi+ty—nire] one thousand thirty-nine of this [aet]
article, where no application has been nade seeking extension of such
orders or adjournnents and, with respect to an adjournnment in contem
pl ati on of dismissal, no violations of the court's order are before the
court, the «child protective agency shall, whether or not the child has
been or will be returned to the famly, report to the court, the
parties, including any non-respondent parent and the child' s | aw guardi -
an on the status and [+eeatien] circunstances of the child and famly
and any actions taken or contenplated by such agency wth respect to

such child and famly. [Wibhiespect—ts—an—order—ai—placerpri—osuant
: odotif | : . ' el

an_accaoccrnont Af whaothagr thg ochild o raotiirn t+0o thg fam 1y vl d suhi g0t
7J J

authaori zgd by | o

§ 21. Section 1062 of the famly court act, as added by chapter 962 of
the laws of 1970, is anended to read as foll ows:

§ 1062. [Retition] Mtion to terminate placenment. Any interested
person acting on behalf of a child placed under section one thousand
fifty-five of this article, the child s parent, or the person legally
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responsible for the child may [pet+++en] nake a notion to the court for
an order termnating the placenent. The [ petition—rust—bo—verifiad—and]
noti on must [shew :

(a) show that an application for the child s return to his or her hone
was made to an appropriate person in the place in which the child was
pl aced;

(b) show that the application was denied or was not granted wthin
thirty days fromthe day application was nade; and

(c) be acconpanied by a sworn affidavit stating the grounds for the
[ pet+++or] nDtion.

§ 22. Section 1063 of the fanmily court act, as added by chapter 962 of
the aws of 1970, is anended to read as foll ows:

8§ 1063. Service of [pet+ien] notion; answer. A copy of a [petitien]
noti on wunder section one thousand sixty-two of this part shall pronptly
be served by reqular nmil upon the duly authorized agency or the insti-
tution having custody of the [persen] child and upon the |aw guardi an
each of whose duty it is to file an answer to the |[pettion] notion
within five days of the receipt of the notion.

§ 23. Section 1064 of the famly court act, as added by chapter 962 of
the laws of 1970, is anended to read as follows:

§ 1064. Exam nation of [pe-t—|—t—|—e-|q-] notion and [ answer] answers; hear-
ing. The court shall pronptly exam ne the [petitisr] nDtion and [ arswes]
answers. If the court concludes that a hearing should be had, it my
proceed upon due notice to all concerned to hear the facts and determ ne
whet her continued pl acenent serves the purposes of this article. If the
court concludes that a hearing need not be had, it shall enter an order
granting or denying the [pet~+en] notion.

§ 24. Section 1065 of the famly court act, as added by chapter 962 of
the laws of 1970, is anended to read as foll ows:

§ 1065. Orders on hearing. (a) If the court determ nes after hearing
t hat continued pl acement serves the purposes of this article, it shall
deny the [petitien] notion. The court nmay, on its own notion, [~eduee

' ] determine a schedule for the return of
the child, <change the agency or institution in which the child s
pl aced, or direct the agency or institution to make such other arrange-
nments for the child's care and welfare as the facts of the case may
require.

(b) If the court determines after hearing that continued placenent
does not serve the purposes of this article, the court shall discharge
the child fromthe custody of the agency or the institution in accord
with section [&h~ee—hurdead—fi+tty—fou| one thousand fifty-four of this
article.

§ 25. Section 1066 of the famly court act, as added by chapter 962 of
the laws of 1970, is anended to read as foll ows:

§ 1066. Successive [pet++ons] notions. |If a [pet—++on] notion under
secti on [ +hee—huhdred—siod—twe| one t housand sixty-two of this part is

denied, it may not be renewed for a period of ninety days after the
deni al, unless the order of denial pernmits renewal at an earlier tine.

8§ 26. Section 1068 of the fanmly court act, as added by chapter 962 of
the aws of 1970, is anended to read as foll ows:

§ 1068. Action on return fromagency or institution. If a person is
returned to the court under section [#hree—hurered—sidy—sever| one
t housand si xty-seven of this part, the court may make any order that
m ght have been nade at the time of the order of placenent.

§ 27. The fanmily court act is amended by adding a new article 10-Ato
read as follows:
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ARTI CLE 10-A
PERVMANENCY HEARI NGS FOR CHI LDREN PLACED OUT OF THEI R HOVES
Section 1086. Purpose.
1087. Definitions.
1088. Continuing court jurisdiction
1089. Permanency heari ngs.
1090. Representation of parties.

8 1086. Purpose. The purpose of this article is to establish uniform
procedures for permanency hearings for all children who are placed in
foster care pursuant to section three hundred fifty-eight-a, three
hundred eighty-four or three hundred eighty-four-a of the socia
services law or pursuant to section one thousand twenty-two, one thou-
sand twenty-seven, or one thousand fifty-two of this act; children who
are directly placed with a relative pursuant to section one thousand
sevent een or one thousand fifty-five of this act; and children who are
freed for adoption. It is neant to provide children placed out of their
homes tinely and effective judicial review that pronotes pernanency,
safety and well-being in their lives.

8 1087. Definitions. Wen used in this article, the following terns
shall have the foll ow ng neani ngs:

(a) "Child" shall nean a person under the age of eighteen who is
placed in foster care pursuant to section three hundred fifty-eight-a,
three hundred eighty-four or three hundred eighty-four-a of the socia
services |law or pursuant to section one thousand twenty-two, one thou-
sand twenty-seven, or one thousand fifty-two of this act; or directly
placed with a relative pursuant to section one thousand seventeen or one
t housand fifty-five of this act; or who has been freed for adoption or a
person between the ages of eighteen and twenty-one who has consented to
continuation in foster care.

(b) "Child freed for adoption" shall nean a person whose custody and
guardianship has been commtted to an authorized agency pursuant to
section three hundred eighty-three-c, three hundred eighty-four, or
three hundred eighty-four-b of the social services |law. Such category
shall include a person whose parent or parents have died during the
period in which the child was in foster care and for whomthere is no
surviving parent who would be entitled to notice or consent pursuant to
section one hundred eleven or one hundred el even-a of the donestic
relations |aw. Such category shall not include a child who has been
freed for adoption with respect to one parent but who has anot her parent
whose consent to an adoption is required pursuant to section one hundred
el even of the donestic relations | aw.

(c) "Foster care" shall nean care provided by an authorized agency to
achildin a foster famly, free or boarding hone; agency boardi ng hone;
group hone; child care institution, health care facility or any conbi na-
tion thereof.

(d) "Agency" neans an authorized agency as defined in paragraphs (a)
and (b) of subdivision ten of section three hundred seventy-one of the
social services law, to which the care and custody or custody and guar-
di anship of a child has been transferred or comm tted.

(e) "Permanency hearing report" shall nean a sworn report subm tted by
the social services district to the court and the parties prior to each
per manency hearing regarding the health and well-being of the child, the
reasonabl e efforts that have been made since the |ast hearing to pronote
permanency for the child, and the recommended permanency plan for the
child.
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8 1088. Continuing court jurisdiction. If a child is placed pursuant
to section three hundred fifty-eight-a, three hundred eighty-four, or
three hundred eighty-four-a of the social services |law, or pursuant to
section one thousand seventeen, one thousand twenty-two, one thousand
twenty-seven or one thousand fifty-two of this act, or directly placed
with a relative pursuant to section one thousand seventeen or one thou-
sand fifty-five of this act; or if the child is freed for adoption
pursuant to section three hundred eighty-three-c, three hundred eighty-
four or three hundred eighty-four-b of the social services |aw, the case
shall remmin on the court's calendar and the court shall maintain juris-
diction over the case until the child is discharged from placenent and
all orders regarding supervision, protection or services have expired.
The court shall rehear the natter whenever it deens necessary or desira-
bl e, or upon nption by any party entitled to notice in proceedi ngs under
this article, or by the law gquardian for the child, and whenever a
permanency hearing is required by this article. Wiile the court nmin-
tains jurisdiction over the case, the provisions of section one thousand
thirty-eight of this act shall continue to apply.

8 1089. Per manency hearings. (a) Scheduling, comencenent and
conpl eti on of permanency hearings. (1) Children freed for adoption. At
t he conclusion of the dispositional hearing at which the child was freed
for adoption in a proceeding pursuant to section three hundred ei ghty-
three-c, three hundred eighty-four or three hundred eighty-four-b of the
social services law, the court shall set a date certain for the initia
freed child permanency hearing and advise all parties in court of the
date set, except for the respondent or respondents. The pernmanency hear -
ing shall be commenced no later than thirty days after the hearing at
which the <child was freed and shall be conpleted within thirty days,
unl ess the court determnes to hold the permanency hearing imediately
upon conpletion of the hearing at which the child was freed, provided
adequate notice has been given

(2) Al other permanency hearings. At the conclusion of the hearing
pursuant to section one thousand twenty-two or one thousand twenty-seven
of this act at which the child was remanded or placed, the court shal
set a date certain for an initial permanency hearing and advise al
parties in court of the date set. The initial pernmanency hearing shal
be commenced no later than six nmonths fromthe date which is sixty days
after the child was removed fromhis or her hone and shall be conpl eted
within thirty days of conmencenent.

(3) Subsequent pernmnency hearings for a child who remains in foster
care or who is freed for adoption shall be commenced no |ater than six
nonths fromthe conpletion of the previous pernanency hearing and shal
be conpleted within thirty days of comencenent.

(b) Notice of permanency hearings. (1) No |later than fourteen days
before the date certain for a permanency hearing scheduled pursuant to
this section, the |ocal social services district shall serve the notice
of the permanency hearing and the pernanency hearing report by reqgular
mai | upon:

(i) the «child's parent including any non-respondent parent and any
other person legally responsible for the child's care at the npst recent
address known to the |ocal social services district or agency, and the
foster parent in whose hone the child currently resides, each of whom
shall be a party to the proceedi ng; and

(ii) the agency supervising the care of the child on behalf of the
social services district with whomthe child was placed, the child' s | aw
guardi an, and the attorney for the respondent parent.
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(2) The notice and the permanency hearing report shall also be
provided to any pre-adoptive parent or relative providing care for the
child. The notice of the permanency hearing only shall be provided to a
fornmer foster parent in whose hone the child previously had resided for
a continuous period of twelve nonths in foster care, if any. Provided,
however, that such pre-adoptive parent, relative, or forner foster
parent, on the basis of such notice, shall have an opportunity to be
heard but shall not be a party to the permanency hearing. The failure of
such pre-adoptive parent, relative or forner foster parent to appear at
a permanency hearing shall constitute a waiver of the opportunity to be
heard. Such failure to appear shall not cause a delay of the permanency
hearing nor be a ground for the invalidation of any order issued by the
court pursuant to this section

(c) Content of the permanency hearing report. The permanency hearing
report shall include, but need not be limted to, up-to-date and accu-
rate i nformati on regarding:

(1) the child's current pernmanency goal, which may be:

(i) return to the parent or parents;

(ii) placenment for adoption with the local social services officia
filing a petition for term nation of parental rights;

(iii) referral for |egal quardi anshi p;

(iv) permanent placenent with a fit and willing relative; or

(v) placement in another planned permanent |iving arrangenent that
i ncludes a significant connection to an adult who is wlling to be a
permanency resource for the child, including docunentation of the

compel ling reason for determning that it would not be in the best
interests of the child to be returned hone, placed for adoption, placed
with a legal guardian, or placed with a fit and willing relative;

(2) the health, well-being, and status of the child since the |ast
heari ng incl udi ng:

(i) a description of the child's health and well -bei ng;

(ii) information regarding the child' s current placenent;

(iii) an update on the educational and other progress the child has
nmade since the last hearing including a description of the steps that
have been taken by the |local social services district or agency to
enable pronmpt delivery of appropriate educational and vocati ona
services to the child, including, but not be linted to:

(A) where the child is subject to article sixty-five of the education
law or elects to participate in an educational programleading to a high
school diploma, the steps that the local social services district or
agency has taken to pronptly enable the child to be enrolled or to
continue enrollnment in an appropriate school or educational program
|l eading to a high school diplom

(B) where the childis eligible to be enrolled in a pre-kindergarten
program pursuant to section thirty-six hundred two-e of the education
law, the steps that the |local social services district or agency has
taken to pronptly enable the child to be enrolled in an appropriate
pre-kindergarten program if avail abl e;

(C where the child is under three years of age and is involved in an
i ndi cated case of child abuse or neglect, or where the local socia
services district suspects that the child may have a disability as
defined in subdivision five of section twenty-five hundred forty-one of
the public health law or if the child has been found eligible to receive
early intervention or special educational services prior to or during
the foster care placenent, in accordance with title two-A of article
twenty-five of the public health law or article eighty-nine of the
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education law, the steps that the local social services district or
agency has taken to make any necessary referrals of the child for early
intervention, pre-school special educational or special educationa
evaluations or services, as appropriate, and any available information
regardi ng any eval uations and services which are being provided or are
schedul ed to be provided in accordance with applicable |aw and

(D) where the child is at |east sixteen and not subject to article
sixty-five of the education |law and elects not to participate in an
educational programleading to a high school diploma, the steps that the
local social services district has taken to assist the child to becone
gainfully enployed or enrolled in a vocational program

(iv) a description of the visitation plan or plans describing the
persons with whom the child visits, including any siblings, and the
frequency, duration and quality of the visits;

(v) where a child has attained the age of fourteen, a description of
the services and assistance that are being provided to enable the child
to |l earn independent living skills; and

(vi) a description of any other services being provided to the child;

(3) the status of the parent, including:

(i) the services that have been offered to the parent to enable the
child to safely return hone;

(ii) the steps the parent has taken to use the services;

(iii) any barriers encountered to the delivery of such services;

(iv) the progress the parent has nade toward reunification; and

(v) a description of any other steps the parent has taken to conply
with and achi eve the pernmanency plan, if applicable.

(4) a description of the reasonable efforts to achieve the <child's
permanency plan that have been taken by the [ocal social services
district or agency since the last hearing. The description shal
i ncl ude:

(i) wunless the child is freed for adoption or there has been a deter-
mnation by a court that such efforts are not required pursuant to
section one thousand thirty-nine-b of this act, the reasonable efforts
t hat have been nade by the | ocal social services district or agency to
elimnate the need for placenent of the child and to enable the child to
safely return hone, including a description of any services that have
been provi ded:;

(ii) where the pernmanency plan is adoption, quardianship, placenent
with a fit and wlling relative or another planned pernmanent |iving
arrangenent other than return to parent, the reasonable efforts that
have been nmde by the |ocal social services district or agency to nake
and finalize such alternate pernanent placenent, including a description
of any services that have been provided;

(iii) where return hone of the childis not |likely, the reasonable
efforts that have been nmmde by the |ocal social services district or
agency to evaluate and plan for another permanent plan and any steps
taken to further a pernmanent plan other than return to the child's
parent; or

(iv) where a child has been freed for adoption, a description of the
reasonable efforts that will be taken to facilitate the adoption of the
child; and

(5) the recommended permanency plan incl uding:

(i) a recomendation regardi ng whether the child's current pernmnency
goal should be continued or nodified, the reasons therefor, and the
antici pated date for neeting the goal
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(ii) a recommendation regarding whether the child's placenment should
be extended and the reasons for the recomendation

(iii) any proposed changes in the child's current placenent, tria
di scharge or discharge that may occur before the next pernmnency hear-
i ng;

(iv) a description of the steps that will be taken by the |ocal socia
services district or agency to continue to enable pronpt delivery of
appropri ate educational and vocational services to the childin his or
her current placenent and during any potential change in the child's
foster care placenent, during any trial discharge, and after discharge
of the child in accordance wth the plans for the child' s placenent
until the next pernmmnency hearing;

(v) whether any nodification to the visitation plan or plans is recom
nended and the reasons therefor;

(vi) where a child has attained the age of fourteen or will attain the
age of fourteen before the next pernmanency hearing, a description of the
servi ces and assistance that will be provided to enable the child to
| earn i ndependent living skills;

(vii) where a child has been placed outside this state, whether the
out-of -state placenent continues to be appropriate, necessary and in the
best interests of the child;

(viii) where return hone of the child is not likely, the efforts that

will be nmade to evaluate or plan for another permanent plan; and
(ix) in the case of a child who has been freed for adoption
(A) a description of services and assistance that will be provided to

the child and the prospective adoptive parent to expedite the adoption
of the child;

(B) information regarding the child's eligibility for adoption subsidy
pursuant to title nine of article six of the social services |aw, and

(G if the child is over age fourteen and has voluntarily w thheld his
or her consent to an adoption, the facts and circunstances regarding the
child s decision to withhold consent and the reasons therefor.

(d) Court findings and order. At the conclusion of each pernmanency
hearing, the court shall, upon the proof adduced, in accordance with the
best interests and safety of the <child, including whether the child
would be at risk of abuse or neglect if returned to the parent or other
person legally responsible, deternmne and issue its findings, and enter
an order of disposition in witing:

(1) directing that the placenent of the child be term nated and the
child returned to the parent or other person legally responsible for the
child' s care with such further orders as the court deens appropriate; or

(2) where the child is not returned to the parent or other person
|l egally responsi bl e:

(i) whether the permanency goal for the child should be approved or
nodi fied and the anticipated date for achieving the goal. The permanency
goal may be determ ned to be:

(A) return to parent;

(B) placenent for adoption with the local social services officia
filing a petition for termnation of parental rights;

(O referral for |egal guardianship;

(D) pernmnent placenent with a fit and willing relative; or

(E) placenment in another planned permanent |iving arrangenent that
i ncludes a significant connection to an adult willing to be a permnency
resource for the child if the local social services official has docu-
nented to the court a conpelling reason for determning that it would
not be in the best interests of the child to return hone, be referred
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for termnation of parental rights and placed for adoption, placed with
a fit and willing relative, or placed with a | egal guardi an

(ii) placing the child in the custody of a fit and willing relative or
other suitable person, or continuing the placenent of the child unti
the conpletion of the next permanency hearing, provided, however, that
no placenent nry be continued under this section beyond the child's
ei ghteenth birthday without his or her consent and in no event past the
child' s twenty-first birthday;

(iii) determ ning whether reasonable efforts have been made to effec-
tuate the child' s permanency plan as foll ows:

(A) unless the child is freed for adoption or there has been a deter-
mnation by a court that such efforts are not required pursuant to
section one thousand thirty-nine-b of this act, whether reasonable
efforts have been nade to elinmnate the need for placenent of the child
and to enable the child to safely return hone;

(B) where the pernmanency plan is adoption, qguardianship, placenent
with a fit and wlling relative or another planned pernmanent |iving
arrangenent other than return to parent, whether reasonable efforts have
been made to make and finalize such alternate permanent placenent;

(iv) where return home of the child is not likely, what efforts should
be made to evaluate or plan for another pernanent plan

(v) the steps that nust be taken by the | ocal social services officia
or agency to inplenent the educational and vocati onal program conponents
of the permanency hearing report submtted pursuant to subdivision (c)
of this section, and any nodifications that should be nmade to such plan

(vi) specifying the date certain for the next schedul ed per nanency
heari ng;

(vii) where placenent of the child is extended, such order shall also
i ncl ude:

(A) a description of the visitation plan or plans;

(B) where the <childis not freed for adoption, a direction that the
child' s parent or parents, including any non-respondent parent or other
person legally responsible for the child's care shall be notified of the
planning conference or conferences to be held pursuant to subdivision
three of section four hundred nine-e of the social services law and
notification of their right to attend such conference or conferences and
their right to have counsel or another representative with them

(C where the child is not freed for adoption, a direction that the
parent or other person legally responsible for the child s care keep the
|l ocal social services district or agency apprised of his or her current
wher eabouts and a current nmmiling address;

(D) where the <childis not freed for adoption, a notice that if the
child remains in foster care for fifteen of the nbost recent twenty-two
nmonths, the |local social services district or agency nay be required by
law to file a petition to term nate parental rights;

(E) where a child has been freed for adoption and is over age fourteen
and has voluntarily withheld his or her consent to an adoption, the
facts and circunstances with regard to the child' s decision to withhold
consent and the reasons therefor;

(F) where a child has been placed outside of this state, whether the
out-of-state placenent continues to be appropriate, necessary and in the
best interests of the child;

(G where a child has or will before the next pernmanency hearing reach
the age of fourteen, the services and assi stance necessary to assist the
child in learning independent living skills; and
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(viii) any other findings or orders that the court deens appropriate,
whi ch nmay i ncl ude:

(A) \Whether the court should issue any orders for services in the
manner specified in section one thousand fifteen-a of this act in order
to achieve the pernmnency plan and, if so, what services should be
or der ed.

(B) Where a child has been freed for adoption, the order nay al so:

(1) direct that such child be placed for adoption in the foster famly
home where he or she resides or has resided or with any other suitable
person or persons;

(I'l1) direct the local social services district to provide services or
assi stance to the child and the prospective adoptive parent authorized
or required to be made avail able pursuant to the conprehensi ve annua
services programplan then in effect. Such order shall include, where
appropriate, the evaluation of eligibility for adoption subsidy pursuant
to title nine of article six of the social services |aw, but shall not
require the provision of such subsidy. Violation of such an order shal
be subject to punishnment pursuant to section seven hundred fifty-three
of the judiciary |aw, and

(I'l'l1) recomrend that the office of children and famly services inves-
tigate the facts and circunstances concerning the discharge of responsi -
bilities for the care and welfare of such child by a local socia
services district pursuant to section three hundred ninety-five of the
social services | aw.

(C Were the pernanency goal is return to parent and it is antic-
ipated that the <child may be returned hone before the next schedul ed
per manency hearing, the court may provide the |local social services
district with authority to discharge the child to the parent w thout
further court hearing, provided that ten days prior witten notice is
served upon the court and | aw guardi an

(D) The court may nmake an order of protection in the manner specified
by section one thousand fifty-six of this act in assistance or as a
condition of any other order nade under this section. The order of
protection may set forth reasonable conditions of behavior to be
observed for a specified period of tine by a person before the court.

(E) Where the court finds reasonable cause to believe that grounds for
termnation of parental rights exist, the court may direct the |oca
social services district or other agency to institute a proceeding to
legally free the child for adoption pursuant to section three hundred
ei ghty-four-b of the social services |aw Upon a failure by such agency
to institute such proceeding within ninety days after entry of such
order, the court shall permt the foster parent or parents in whose hone
the child resides to institute such a proceeding unless the |ocal socia
services district or other agency, for good cause shown and upon due
notice to all the parties to the proceedi ng, has obtained a nodification
or extension of such order, or unless the court has reasonable cause to
believe that such foster parent or parents would not obtain approval of
their petition to adopt the child in a subsequent adoption proceeding.

(F) The court may nmke an order directing a local social services
district or agency to undertake diligent efforts to encourage and
strengthen the parental relationship when it finds such efforts will not
be detrinental to the best interests of the child and there has been no
prior court finding that such efforts are not required. Such efforts
shall include encouraging and facilitating visitation with the child by
the parent or other person legally responsible for the child's care.
Such order may include a specific plan of action for the local socia
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services district or agency including, but not limted to, requirenents
t hat such agency assist the parent or other person legally responsible
for the child's care in obtaining adequate housing, enploynent, coun-
seling, nedical care or psychiatric treatnent. Such order shall also
i ncl ude encouraging and facilitating visitation with the <child by the
noncustodial parent and grandparents who have the right to visitation
pursuant to section one thousand ei ghty-one of this act, and may incl ude
encouraging and facilitating visitation with the child by the child's
siblings. Nothing in this subdivision shall be deened to limt the
authority of the court to make an order pursuant to section two hundred
fifty-five of this act.

(G Except as provided for herein, in any order issued pursuant to
this section, the court may require the |local social services district
or agency to nmake progress reports to the court, the parties, and the
child' s |l aw guardian on the inplenentation of such order

(H Were a child freed for adoption has not been placed in a prospec-
tive adoptive hone and the court has entered an order of disposition
directing that the <child be placed for adoption or directing the
provi sion of services or assistance to the child and the agency charged
with the guardianship and custody of the child fails, prior to the next
schedul ed permanency hearing, to conply with such order, the court at
the time of such hearing may, in the best interests of the child, enter
an order commtting the guardi anship and custody of the child to another
aut hori zed agency or may nake any other order authorized pursuant to
section two hundred fifty-five of this act.

(e) Service of court order and permanency hearing report. A copy of
the court order which includes the date certain for the next pernanency
hearing and the permanency hearing report as approved, adjusted, or
nodi fied by the court, shall be given to the parent or other person
legally responsible for the child.

8§ 1090. Representation of parties. (a) |If a law guardian for the child
has been appointed by the famly court in a proceeding pursuant to
section three hundred fifty-eight-a, three hundred eighty-three-c, three
hundred eighty-four, or three hundred eighty-four-b of the socia
services law, or article ten of this act, the appointnent of the | aw
guardi an shall continue without further court order or appointnent,
unl ess anot her appoi ntment of a | aw guardi an has been nade by the court,
until the <child is discharged fromplacenent and all orders regarding
supervision, protection or services have expired. All notices, reports
and notions required by |aw shall be provided to such | aw guardi an. The
| aw guardi an nay be relieved of his or her representati on upon applica-
tion to the court for termnation of the appointnent. Upon approval of

the application, the court shall imrediately appoint another |aw guardi -
an to whomall notices, reports, and notions required by law shall be
provi ded.

(b) The appointnment of an attorney for the respondent parent or
parents pursuant to section two hundred sixty-two of this act shal
continue wthout further order of the court. The appointnent shal
expire upon the expiration of the tine for appeal of an order of dispo-
sition against the respondent parent commtting custody and guardi anship
of the <child pursuant to section three hundred eighty-four-b of the
social services |law or upon final determ nation of any appeal or subse-
quent appeals authorized by |law, or upon entry of an order approving a
surrender pursuant to the provisions of section three hundred eighty-
three-c of the social services law. Al notices, reports and notions
required by | aw shall be served upon the attorney for the respondent
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parent or parents. The attorney nay be relieved of his or her represen-
tation upon application to the court for ternination of the appointnent.

If the application is approved, the court shall imediately appoint
another attorney for the respondent parent or parents pursuant to
section two hundred sixty-two of this act wupon whom all notices,

reports, and notions required by |law shall be provided.

§ 28. Subdivision a of section 1112 of the famly court act, as
anended by chapter 34 of the laws of 1991, is anended to read as
fol | ows:

a. An appeal may be taken as of right fromany order of disposition
and, in the discretion of the appropriate appellate division, from any
other order wunder this act. An appeal froman internediate or fina
order [e+—deetsier] in a case involving abuse or neglect may be taken as
of right to the appellate division of the supreme court [and——shall—have
preferepce—over—al—other—matters] . Pending the determ nation of such
appeal, such order [e+—deets+on] shall be stayed where the effect of
such order [e+—decisior]| would be to discharge the child, if the famly
court or the court before which such appeal is pending finds that such a
stay is necessary to avoid imrinent risk to the child s Iife or health.
A preference in accordance with rule five thousand five hundred twenty-
one of the civil practice law and rules shall be afforded, without the
necessity of a notion, for appeals under article three; parts one and
two of article six; articles seven, ten, and ten-A of this act; and
sections three hundred fifty-eight-a, three hundred eighty-three-c,
three hundred eighty-four, and three hundred eighty-four-b of the socia
services | aw.

§ 29. Section 1115 of the fanmily court act, as anended by chapter 582
of the laws of 1991, is anmended to read as foll ows:

§ 1115. Notices of appeal. [&a] An appeal as of right shall be taken
by filing the original notice of appeal with the clerk of the famly
court in which the order was made and from whi ch the appeal is taken[+

[£3] A notice of appeal shall be served on any adverse party as
provided for in subdivision one of section five thousand five hundred
fifteen of the civil practice |aw and rul es[ —Additionpally—ithe] and
upon the law guardian, if any. The appellant shall file two copies of
such notice, together with proof of service, with the clerk of the fam -
ly court who shall forthwith transnmit one copy of such notice to the
clerk of the appropriate appellate division or as otherwi se required by
such appel |l ate divi sion.

§ 30. Section 1118 of the fam |y court act, as added by chapter 324 of
the laws of 1990, is anended to read as foll ows:

§ 1118. Applicability of civil practice |law and rules. The provisions
of the civil practice law and rul es apply where appropriate to appeals
under this article, provided, however, that the [fee] fees required by
section eight thousand twenty-two of the civil practice law and rules
shall not be required where the attorney for the appellant or attorney
for the novant, as applicable, certifies that [+ae] such appellant or
novant has been assigned counsel or a |aw guardian pursuant to section
two hundred forty-nine, two hundred sixty-two or eleven hundred twenty
of this act or section seven hundred twenty-two of the county law, or is

represented by a legal aid society or a |[federatbyrFfounrded] |egal
servi ces program [ Fe+—irdigents] or other nonprofit organization, which
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has as its prinmary purpose the furnishing of |egal services to indigent
persons, or by private counsel working on behalf of or under the
auspices of such society or organization. Wiere the attorney for the
appellant or the attorney for the novant certifies in accordance with
procedures established by the appropriate appellate division that the
appellant or novant has been represented in famly court by assigned
counsel or a |law guardi an, pursuant to section two hundred forty-nine,
two hundred sixty-two or eleven hundred twenty of this act or section
seven hundred twenty-two of the county law, or is represented by a | ega
aid society or legal services programor sone other nonprofit organiza-
tion, which has as its primary purpose the furnishing of |egal services
to indigent persons, or by private counsel working on behalf or under
the auspices of such society or organi zation, and that the appell ant,
who has indicated an intention to appeal, or novant, <continues to be
indigent and to be eligible for assignnent of counsel, the appellant or
novant shall be presuned eligible for poor person relief pursuant to
section eleven hundred one of the civil practice |law and rul es and for
assi gnnment of counsel on appeal w thout further nmotion. The appoint nent
of counsel and granting of poor person relief by the appellate division
shall continue for the purpose of filing a notice of appeal or notion
for leave to appeal to the court of appeals.

§ 31. Subdivision (a) of section 1120 of the family court act, as
amended by chapter 476 of the laws of 1988, is amended to read as
foll ows:

(a) Upon an appeal in a proceeding under this act, the [eeu++] appel -
|ate division to which such appeal is taken, or is sought to be taken
shall assign counsel to any person upon a showi ng that such person is
one of the persons described in section two hundred sixty-two of this
act and is financially wunable to obtain independent counsel or upon
certification by an attorney in accordance with section eleven hundred
eighteen of this article. The [eewst] appellate division to which such
appeal is taken, or is sought to be taken, may in its discretion assign
counsel to any party to the appeal. Counsel assigned under this section

shall be conpensated and shall receive reinbursement for expenses
reasonably incurred in the same manner provided by section seven hundred
twenty-two-b of the county |aw The appoi ntnent of counsel by the

appel l ate division shall continue for the purpose of filing a notice of
appeal or motion for |leave to appeal to the court of appeals. Counse
may be relieved of his or her representation upon application to the
court to which the appeal is taken for term nation of the appointnent,
by the court on its own nption or, in the case of a nption for |eave to
appeal to the court of appeals, upon application to the appellate divi-
sion. Upon ternination of the appointnent of counsel for an indigent
party the court shall pronptly appoint another attorney.

§ 32. Subdivisions 1, 3, 5 and 7 of section 1121 of the famly court
act, as added by chapter 582 of the laws of 1991, are anended to read as
foll ows:

1. Consistent with the provisions of sections 354.2, seven hundred

sixty and one thousand fifty-two-b of [thefamty——eceurt] this act the
provisions of this section shall apply to appeal s taken [ir—p+roeceedihgs
brought] from [ans—ede] orders issued pursuant to articles three, seven
[are] ., ten and ten-A and [pe++] parts one and two of article six of this
act, and pursuant to sections three hundred fifty-eight-a, three hundred
ei ghty-three-c, three hundred eighty-four, and three hundred eighty-

four-b [ard—threehonrdredninrety—+two] of the social services |aw

http://public.leginfo.state.ny.us/bstfrmef.cai 10/13/2006



RETRIEVE BILL Page 44 of 66

29 CHAP. 3

3. It shall also be the duty of such counsel or |aw guardian to ascer-
tain whether the party represented by such attorney w shes to appea
and, if so, to serve and file the necessary notice of appeal and, as
applicable, to apply for |eave to appeal as a poor person, to file a
certification of <continued indigency and continued eligibility for
appoi nt nent of counsel pursuant to section eleven hundred eighteen of
this article and such other docunents as may be required by the appro-
priate appellate division

5. Wiere a party wishes to appeal, it shall also be the duty of such
counsel or |aw guardian, where appropriate, to apply for[—wher—appre—
p+——ate~] assignnent of counsel for such party pursuant to applicable
provisions of this act, the judiciary law and the civil practice | aw and
rules, and to file a certification of continued indigency and continued
eligibility for appointnent of counsel pursuant to section eleven
hundred eighteen of this article and such other docunents as may be
required by the appropriate appellate division

7. Such transcript shall be conpleted wthin thirty days from the
receipt of the request of the appellant[ —where—practiecable]. Were
such transcript is not conpleted within such time period, the court
reporter or director of the transcription service responsible for the
preparation of the transcript shall notify the adm nistrative judge of
the appropriate judicial district. Such adninistrative judge shal
establish procedures to [assst—r] effectuate the tinmely preparation of
such transcript. The appellate divisions may establish additional proce-
dures to effectuate the tinely preparation of transcripts.

The appellate division shall establish procedures to ensure the expe-
ditious filing and service of the appellant's brief, the answering brief
and any reply brief, which may include scheduling orders. The appellant
shal | perfect the appeal within sixty days of receipt of the transcript
of the proceeding appealed fromor within any different time that the
appel | ate division has by rule prescribed for perfecting such appeals
under subdivision (c) of rule five thousand five hundred thirty of the
civil practice law and rules or as otherw se specified by the appellate
di vi si on. Such sixty day or other prescribed period may be extended by
[ e+der—of] the appellate division for good cause shown upon witten
application to the appellate division showing nerit to the appeal and a
reasonabl e ground for an extension of tine. [Ar—erder] Upon the granting
of such an extension of tine [nay—+npeee—a—9ehedaLe—Le&—Lhe——L+L+ng——and

sSoryvi cao of tha anngl |l ont ' o hy nf thg ancugri na hri of 2nd oy raonl \/
Fr J J ~

br+ef] the appellate division shall issue new specific deadlines bv
which the appellant's brief, the answering brief and any reply brief
nust be filed and served.

§ 33. Paragraph (f) of subdivision 5 of section 22 of the socia
services |aw, as added by chapter 902 of the |aws of 1986, is anended to
read as follows:

(f) Failure to provide adoption services or assistance to a prospec-
tive adoptive parent on behalf of a child freed for adoption as defined
|n SUbd|V|S| on [nnn of cactian thrag hiindrad ni ngt \l tuan of thio f‘hﬂhf nr]
(b) of section one thousand eighty-seven of the fanllv court act pursu-
ant to section three hundred seventy-two-b of this chapter and the
[ state—s] | ocal social services district's consolidated services plan.

§ 34. Subdivisions 3 and 4 of section 39 of the social services |aw,
as added by chapter 462 of the |aws of 1987, are anended to read as
fol | ows:

3. Any Indian tribe designhated as such by the Secretary of the Interi-
or which becane subject to the jurisdiction of courts of the state of
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New York pursuant to sections two hundred thirty-two and two hundred
thirty-three of title twenty-five of the United States code or any ot her
f eder al law, may reassume jurisdiction over those child custody
proceedi ngs provided for in articles three, seven [ard], ten, and ten-A
of the famly court act and sections three hundred fifty-eight-a[+-]
andthree hundred eighty-four-b |[apd—thee—hupeed—pipety—twe] Of this
chapter involving Indian children provided that the Secretary of the
Interior has granted approval pursuant to and in accordance with the
applicabl e sections of title twenty-five of the United States code.

4. Any Indian tribe designated as such by the state of New York which
is subject to the jurisdiction of the courts of the state of New York
may reassune jurisdiction over those child custody proceedi ngs provided
for in articles three, seven [ard], ten, and ten-A of the famly court
act, and sections three hundred fifty-eight-a[-] and three hundred
ei ghty-four-b [ard—t+hree—hurdred—rirety—twe] of this chapter involving
Indian children provided that the |ocal conmssioner has granted
approval in accordance wth rules and regul ations established by the
depart ment .

§ 35. Subdivision 2-a of section 358-a of the social services |aw, as
added by chapter 808 of the |aws of 1985, is anended to read as foll ows:

(2-a) Continuing jurisdiction. (a) The court shall possess conti nuing

Jur|sd|ct|on over the partles [eﬂ+y—#e%—+he—pH%pese—e#———%*%——ﬂ9n+%e++ng

Sect--oh—t-h-ee—hhdad—hi-hety—t-wo—of—this—chapte~] until the child is

di schar ged from placenent and all orders regarding supervision
protection or services have expired.
(b) A foster parent or parents in whose hone the child resides nay

[pet+++or] make a notion to the court to [erder—the—iitirg—ot—a—peti—
RS HaR—e—Sestor—thee g od—ai ety e ol i o choptor Lo

: ; =w-seR| schedul e a pernmanency
hearing pursuant to article ten-A of the fanmly court act, upon a show
i ng of reasonable cause to believe that grounds exist to institute a
proceedi ng pursuant to paragraph (b) of subdivision four of section
three hundred eighty-four-b of this chapter to legally free such child
for adoption.

§ 36. Paragraph (a) and the closing paragraph of paragraph (b) of
subdi vi sion 3 of section 358-a of the social services |aw, paragraph (a)
as anended and the cl osing paragraph of paragraph (b) as added by chap-
ter 7 of the laws of 1999, are anended to read as foll ows:

(a) If the court is satisfied that the parent, parents or guardian
execut ed such instrunent knowi ngly and voluntarily and because he or she
woul d be unabl e to nmake adequate provision for the care, maintenance and
supervi sion of such child in his or her home, and that the requirenents
of section three hundred eighty-four-a of this chapter, if applicable,
have been satisfied and that where appropriate, reasonable efforts were
made prior to the placement of the child into foster care to prevent or
elimnate the need for renoval of the child fromhis or her hone and
that prior to the initiation of the court proceeding required to be held
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by subdi vision one of this section, reasonable efforts were nade to nake
it possible for the child to return safely to his or her home, the court
may find and determ ne that the best [ipterest] interests and wel fare of
the child would be prompted by renoval of the child from such home, and
that it would be contrary to the welfare of such child for the child to
continue in such hone, and the court shall thereupon grant the petition
and approve such instrument and the transfer of the custody and guardi -
anship or care and custody of such child to such social services offi-
cial in accordance therewith. If the court determ nes that, where appro-
priate, reasonable efforts were nmade prior to the placenment of the child
into foster care to prevent or elimnate the need for renpoval of the
child from his or her home, that prior to the initiation of the court
proceedi ng reasonable efforts were made to nmke it possible for the
child to return safely to his or her home, or that it would be contrary
to the best [interest] interests of the child to continue in the hone,
or that reasonable efforts to prevent or elinmnate the need for renoval
of the child fromthe home were not made but that the lack of such
efforts was appropriate under the circunstances, the court order shal
i ncl ude such findings. Approval of such instrunent in a proceeding
pursuant to this section shall not constitute a remand or conmitnent
pursuant to this chapter and shall not preclude challenge in any other
proceeding to the validity of the instrument. |f the permanency plan for
the child is adoption, guardi anship, permanent placenent with a fit and
willing relative or [sesme—ethe+] another planned permanent [iving
arrangenent other than reunification with the parent or parents of the
child, the court nust consider and determine in its order [&hat] whether
reasonabl e efforts are being nade to nmake and finalize such alternate
per manent placenent.

If the court determnes that reasonable efforts are not required
because of one of the grounds set forth above, a permanency hearing
shall be held within thirty days of the finding of the court that such

efforts are not required. [At—the—poertahenrcy—heaiirg—rIhRe—cotHt—=chall-

elative—or—placed—with—a—egal—guardian—] Such hearing shall be
conducted pursuant to section one thousand eighty-nine of the famly
court act. The local social services official shall thereafter nmake
reasonable efforts to place the child in a tinmely manner and to conplete
what ever steps are necessary to finalize the permanent placenment of the
child as set forth in the permanency plan approved by the court. |If
reasonable efforts are determined by the court not to be required
because of one of the grounds set forth in this paragraph, the |oca

social services official may file a petition for term nation of parenta

rights of the parent in accordance with section three hundred eighty-
four-b of this chapter.
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8§ 37. Paragraph (f) of subdivision 3 of section 358-a of the socia
services |law, as added by chapter 198 of the |l aws of 1991 and as relet-
tered by chapter 7 of the laws of 1999, is amended to read as foll ows:

(f) For a child who has attained the age of [sisdeen] fourteen, if the
court grants the petition and approves an instrument executed pursuant
to section three hundred eighty-four or three hundred eighty-four-a of
this chapter and the transfer of custody and guardi anship or care and
custody of the child to a | ocal social services official the court shal
determine in its order the services and assistance needEd[—ﬂ4—ﬁ¥ﬁh4 to
assist the child [te—ake—the—transitionrfromfoster—ecare—to] in |earn-
ing independent living skills.

§ 38. Paragraph (c) of subdivision 4 of section 358-a of the socia
services law i s REPEALED

§ 39. Subdivisions 7 and 8 of section 358-a of the social services
| aw, as anended by chapter 465 of the |aws of 1992, are anended to read
as follows:

(7) Return of child. If an instrunent provides for the return of the
care and custody of a child by the |ocal social services official to the
parent, parents or guardian upon any terns and conditions or at any
time, the |local social services official shall comply with such terns of
such instrument wthout further court order. Every order approving an
i nstrument providing for the transfer of the care and custody of a child
to a |l ocal social services official shall be served upon the parent,
parents or guardian who executed such instrunent in such manner as the
famly court judge may provide in such order, together with a notice of
the terms and conditions under which the care and custody of such child
may be returned to the parent, parents or guardian. If an instrunent
provides for the return of the care and custody of a child by the |oca
soci al services official to the parent, parents or guardian wthout
fixing a definite date for such return, or if the |ocal social services
official shall fail to return a child to the care and custody of the
child's parent, parents or guardian in accordance with the terms of the
i nstrument, the parent, parents or guardian may seek such care and
custody by [petit++en] notion for return of such child and order to show
cause in such proceeding or by wit of habeas corpus in the suprene
court. Nothing in this subdivision shall linmt the requirenent for a
[ potitton—toreoowthetoster —esore ototus of o child ourcuant Lo
Sesddahi—tbroa biodrod proobu tun of Lhio chootoo

] permanency hearing

pursuant to article ten-A of the famly court act.

(8) Appeal able orders. Any order of a family court [j{udge] denying any
petition of a |local social services official filed pursuant to this
section, or any order of a famly court [+dge] granting or denying any
[ pet+++oer] notion filed by a parent, parents or guardian for return of a
child pursuant to this section, shall be deened an order of disposition
appeal abl e pursuant to article eleven of the famly court act.

8 40. Subdivisions 3 and 4 of section 378 of the social services |aw,
as anended by chapter 282 of the |aws of 1996, are amended to read as
fol |l ows:

3. No such license shall permt the reception for board of nore than
six children and if there are children not received for board living in
the hone of a person to whom such license is issued, whether children of
such person or otherw se, the sum of the nunmber of such children and of
t he nunber of children permtted to be received for board by such
license shall not exceed six, excepting, however, that such |license may
permt the reception for board of additional children if such children
(a) are siblings or half-siblings, or are siblings or half-siblings of a

http://public.leginfo.state.ny.us/bstfrmef.cai 10/13/2006



RETRIEVE BILL Page 48 of 66

33 CHAP. 3

child living in the hone, (b) are children freed for adoption as defined
|n [nnv‘ ngv‘ :\nh (n\ of cuhdivician ang nf caort i Aan +thrag hiindrad N nnf‘\,/ taan
e#—%hkgqyﬁﬁﬁ+¥4 subdi vi sion (b) of section one thousand ei ghty-seven of
the family court act, and have been placed for adoption with the person
to whom such license is i ssued, or (c) are minor parents who are foster
children and the mnor parents' children.

4, No such certificate shall permt the reception for board of nore
than six children and/or minors and if there are children under thirteen
years of age not received for board living in the hone of the person to
whom such certificate is issued, whether children of such person or
ot herwi se, the total nunber of such children and of the nunber of chil-
dren and/or mnors pernmtted to be received for board by such certif-
i cate shall not exceed six, excepting, however, that such certificate
may pernmit the reception for board of up to two additional children if
such children (a) are siblings or half-siblings, or are siblings or
hal f-siblings of a child living in the hone, (b) are children freed for
adoption as def|ned in [paLagLaph—ée}——eL——subd+¥+s+en——ene——et——sesL+en

] subdivision (b) of section one

t housand eighty-seven of the fanmily court act, and have been placed for

adoption with the person to whom such certificate is issued, or (c) are
m nor parents who are foster children and the mnor parents' children.

§ 41. Subdivision 2 of section 383-c of the social services |law, as

amended by chapter 76 of the laws of 2002, is amended to read as
fol | ows:
2. Ternms. (a) Such guardianship shall be in accordance with the

provisions of this article and the instrunent shall be upon such terns
and subject to such conditions as nmay be agreed upon by the parties
thereto and shall conmply wth subdivision five of this section;
provi ded, however, that an authorized agency shall not accept a surren-
der instrunment conditioned upon adoption by a particul ar person, unless
such person is a certified or approved foster parent, where the perman-
ency plan for the child is for the child to be adopted by that person or
the agency has fully investigated and [eer+fed—e+] approved such
person as [a—euwated] an adoptive parent in accordance with applicable
statute and regul ations. No such agency shall draw or receive noney
frompublic funds for the support of any such child except wupon the
witten order or permit of the social services official of the county or
city sought to be charged with the support of such child.

(b) If a surrender instrunment designates a particular person or
persons who will adopt a child, such person or persons, the «child's
birth parent or parents, the authorized agency having care and cust ody
of the child and the child's law gquardian, nmay enter into a witten
agreenent providing for conmmunication or contact between the child and
the child' s parent or parents on such terns and conditions as nmay be
agreed to by the parties. If a surrender instrunent does not designate a
particular person or persons who will adopt the child, then the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child's law guardian may enter into a witten
agreenent providing for comuni cation or contact, on such terns and
conditions as nmay be agreed to by the parties. Such agreenent al so nmay
provide terns and conditions for conmunication with or contact between
the child and the child' s biological siblings or half-siblings, if any.
If any such sibling or half-sibling is fourteen years of age or ol der
such terns and conditions shall not be enforceable unless such sibling
or half-sibling consents to the agreement in witing. If the court
before which the surrender instrunent is presented for approval deter-
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nm nes that the agreenent concerning communi cation and contact is in the
child's best interests, the court shall approve the agreenment. |f the
court does not approve the agreenent, the court may nonethel ess approve
the surrender; provided, however, that the birth parent or parents
executing the surrender instrunent shall be given the opportunity at
that tinme to wthdraw such instrunment. Enforcenent of any agreenent
prior to the adoption of the child shall be in accordance with subdivi -
sion (b) of section one thousand fifty-five-a of the famly court act.
Subsequent to the adoption of the child, enforcenent of any agreenent
shall be in accordance with section one hundred twelve-b of the donestic
relations | aw.

§ 42. Paragraph (b) of subdivision 3 of section 383-c of the socia
services |aw, as anmended by chapter 76 of the |l aws of 2002, is anended
to read as foll ows:

(b) Before a judge or surrogate approves a judicial surrender, the
judge or surrogate shall order that notice of the surrender proceeding
be given to persons identified in subdivision tw of section three
hundred ei ghty-four-c of this title and to such other persons as the
judge or surrogate may, in his or her discretion, prescribe. At the tine
that a parent appears before a judge or surrogate to execute and
acknow edge a surrender, the judge or surrogate shall inform such parent
of the right to be represented by I egal counsel of the parent's own
choosing and of the right to obtain supportive counseling and of any
right to have counsel assigned pursuant to section two hundred sixty-two
of the famly court act, section four hundred seven of the surrogate's
court procedure act, or section thirty-five of the judiciary law. The
judge or surrogate also shall informthe parent of the consequences of
such surrender, including informng such parent that the parent is
giving up all rights to have custody, visit with, speak with, wite to
or learn about the <child, forever, unless the parties have agreed to
different terms pursuant to subdivision two of this section, or, if the
parent registers with the adoption information register, as specified in
section forty-one hundred thirty-eight-d of the public health |Iaw that
the parent may be contacted at any tine after the child reaches the age
of eighteen vyears, but only if both the parent and the adult child so
choose. The court shall deternmine whether the ternms and conditions
agreed to by the parties pursuant to subdivision two of this section are
in the child s best interests before approving the surrender. The judge

or surrogate shall informthe parent that where a surrender containing
conditions has been executed, the parent is obligated to provide the
authorized agency with a designated nailing address, as well as any

subsequent changes in such address, at which the parent may receive
notices regarding any substantial failure of a material condition

unl ess such notification is expressly waived by a statenent witten by
t he parent and appended to or included in such instrument. The judge or
surrogate also shall informthe parent that the surrender shall becone
final and irrevocable i mediately upon its executi on and acknow edgnent.
The judge or surrogate shall give the parent a copy of such surrender
upon the execution thereof.

8§ 43. The opening paragraph and subparagraph (ii) of paragraph (c) of
subdi vision 5 of section 383-c of the social services |aw, as anmended by
chapter 76 of the |l aws of 2002, are anended to read as foll ows:

A surrender instrunment for a judicial surrender also shall state in
plain language in conspicuous bold print [esrthefirst—page] at the
begi nni ng thereof that the surrender becomes final and irrevocabl e inme-
di atel y upon execution and acknow edgenent, and that the parent cannot
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bring a case in court to revoke the surrender or to regain custody of
the child. Were the parties have agreed that the surrender shall be
subject to conditions pursuant to subdivision two of this section, the
i nstrument shall further state in plain |anguage that:

(ii) except for good cause shown, the authorized agency shall file a
petition on notice to the parent unless notice is expressly waived by a
statement witten by the parent and appended to or included in such
instrunent and | aw guardian in accordance wth section one thousand
fifty-five-a of the famly court act within thirty days of such failure,
in order for the court to review such failure and, where necessary, to
hol d a hearing; provided, however, that, in the absence of such filing,
the parent and/or |aw guardian for the child may file such a petition at
any tinme up to sixty days after notification of the failure. Such peti -
tion filed by a parent or law guardian nust be filed prior to the
adoption of the child; and

§ 44. The openi ng paragraph of paragraph (d) and clause (B) of subpar-
agraph (iii) of paragraph (d) of subdivision 5 of section 383-c of the
soci al services |law, the opening paragraph as added by chapter 479 of
the laws of 1990 and clause (B) of subparagraph (iii) as amended by
chapter 76 of the | aws of 2002, are anended to read as foll ows:

An extra-judicial surrender instrument also shall state in plain
| anguage in conspicuous bold print [es—the—f+st—page] at the beginning
t hereof that:

(B) except for good cause shown, the authorized agency shall file a
petition on notice to the parent unless notice is expressly waived by a
statement written by the parent and appended to or included in such
instrunent and law guardian in accordance with section [+hree—hunrded
Arety—we—of—this—tittl-e—oar—seeti+oan] one thousand fifty-five-a of the
fam ly court act|—as—apptieabo~] Within thirty days of such failure in
order for the court to review such failure and, where necessary, to hold
a hearing; provided, however, that, in the absence of such filing, the
parent and/or |aw guardian for the child may file such a petition at any
time up to sixty days after notification of the failure. Such petition
filed by a parent or |aw guardian nust be filed prior to the adoption of
the child; and

§ 45. Subdivision 5 of section 383-c of the social services lawis
amended by addi ng a new paragraph (g) to read as foll ows:

(g) Upon execution of a surrender instrunent, the parent executing the
surrender shall provide infornmation to the extent known regarding the
other parent, any person to whom the surrendering parent had been
married at the tine of the conception or birth of the <child and any
other person who would be entitled to notice of a proceeding to terni-
nate parental rights pursuant to section three hundred eighty-four-c of
this title. Such information shall include, but not be limted to, such
parent's or person's nane, |ast-known address, social security nunber,
enployer's address and any other identifying information. Any inforna-
tion provided pursuant to this paragraph shall be recorded in the
uniform case record nmaintained pursuant to section four hundred nine-f
of this article; provided, however, that the failure to provide such
i nformati on shall not invalidate the surrender

§ 46. Paragraph (c) of subdivision 6 of section 383-c of the socia
services |law, as anended by chapter 76 of the laws of 2002, is anended
to read as foll ows:

(c) In any case in which the authorized agency determ nes that the
persons specified in the surrender will not adopt the child or in any
ot her case of a substantial failure of a material condition prior to the

http://public.leginfo.state.ny.us/bstfrmef.cai 10/13/2006



RETRIEVE BILL Page 51 of 66

CHAP. 3 36

finalization of the adoption of the child, the agency pronptly shal
notify the parent thereof, unless such notice is expressly waived by a
statement witten by the parent and appended to or included in such
instrument, and shall notify the court and the | aw guardi an for the
child within twenty days. In any such case, the authorized agency shal
file a petition on notice to the parent unless notice is expressly
wai ved by a statenment witten by the parent and appended to or included
in such instrunent and Iaw guar di an |n accordance with section [th~ee

i ] one thousand fifty-five-a
of the famly court act, as applicable, within thirty days, except for
good cause shown, in order for the court to review such failure and,
where necessary, to hold a hearing; provided, however, that, in the
absence of such a filing, the parent and/or |aw guardian for the <child
may file such a petition at any time up to sixty days after the notifi -
cation of the failure. Such petition filed by a parent or |aw guardian
must be filed prior to the adoption. Nothing in this paragraph shal
limt the rights and renedies, if any, available to the parties and the
law guardian with respect to a failure to conply with a naterial condi-
tion of a surrender subsequent to the finalization of the adoption of
the child.

§ 47. Paragraph b of subdivision 10 of section 383-c of the socia
services | aw, as added by chapter 663 of the |aws of 2002, is anmended to
read as foll ows:

b. Upon acceptance of a judicial surrender or approval of an extra-ju-
dicial surrender pursuant to subdivision three or four of this section,
the court shall schedule [&] an initial freed chiId per manency hearing

pursuant to section one thousand [#—y—we—a] eighty-nine of the fami -
Iy court act [%e—be——eendae%ed——+ﬁﬁed+a%eLy———ba%——+n——ne——e¥en+——%e——be

faYaYalV hgoari no shall hn commlagtad vwithin ot vt davig of thg filina of +hg
7J J Lnd 7J 7J J

pet+t+on] hearings shall be held pursuant to section one thousand eight-
y-nine of the famly court act.

§ 48. Subdivision 2 of section 384 of the social services law, as
anended by chapter 76 of the laws of 2002, is anmended to read as
fol |l ows:

2. Terms. (a) Such guardianship shall be in accordance wth the
provisions of this article and the instrument shall be upon such terns
and subject to such conditions as may be agreed upon by the parties
thereto. The instrument shall recite that the authorized agency is
t hereby aut horized and enpowered to consent to the adoption of such
child in the place and stead of the person signing the instrument, and
may recite that the person signing the instrunent waives any notice of
such adoption; provided, however, that an authorized agency shall not
accept a surrender instrunent conditioned upon adoption by a particular
person, unless the agency has fully investigated and certified or
approved such person as a qualified adoptive parent. No such agency
shall draw or receive noney frompublic funds for the support of any
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such child except upon the witten order or permit of the [ocal socia
services official of the county or city sought to be charged with the
support of such child.

(b) If a surrender instrunent designates a particular person or
persons who will adopt a child, such person or persons, the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child's |law guardian, nay enter into a witten
agreenent  providing for conmmunication or contact between the child and
the child' s parent or parents on such terns and conditions as nay be
agreed to by the parties. If a surrender instrunment does not designate a
particular person or persons who will adopt the child, then the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child's law guardian may enter into a witten
agreenent providing for communi cation or contact, on such terns and
conditions as may be agreed to by the parties. Such agreenent al so may
provide ternms and conditions for comrunication with or contact between
the child and the child's biological sibling or half-sibling, if any. If
any such sibling or half-sibling is fourteen years of age or older, such
terms and conditions shall not be enforceable unless such sibling or
hal f-sibling consents to the agreement in witing. If the court before
whi ch the surrender instrunent is presented for approval determ nes that
the agreenent concerning communication and contact is in the child's
best interests, the court shall approve the agreenent. |If the court does
not approve the agreenent, the court nay nonethel ess approve the surren-
der; provided, however, that the birth parent or parents executing the
surrender instrument shall be given the opportunity at that tine to
wi t hdraw such instrunent. Enforcenent of any agreenent prior to the
adoption of the <child shall be in accordance with subdivision (b) of
section one thousand fifty-five-a of the famly court act. Subsequent
to the adoption of the child, enforcenent of any agreenent shall be in
accordance with section one hundred twelve-b of the donestic relations
| aw.

8§ 49. Subparagraph (ii) of the closing paragraph of subdivision 3 of
section 384 of the social services |aw, as added by chapter 76 of the
| aws of 2002, is anmended to read as foll ows:

(ii) except for good cause shown, the authorized agency shall file a
petition on notice to the parent unless notice is expressly waived by a
statenent witten by the parent and appended to or included in such
i nstrument and | aw guardi an in accordance with section [th+~ee—hundied

' ' ' ] one thousand fifty-five-a of the famly court
act within thirty days of such failure, in order for the court to review
such failure and, where necessary, to hold a hearing; provided, however,
that, in the absence of such filing, the parent and/or |aw guardian for
the child may file such a petition at any time up to sixty days after
notification of such failure. Such petition filed by a parent or |aw
guardi an nmust be filed prior to the adoption of the child; and

§ 50. The «closing paragraph of subdivision 5 of section 384 of the
soci al services law, as added by chapter 76 of the laws of 2002, is
anended to read as foll ows:

VWere the parties have agreed that the surrender shall be subject to
conditions pursuant to subdivision two of this section and where there
has been a substantial failure of a material condition prior to the
finalization of the adoption of the child, the agency shall notify the
parent thereof, wunless such notice is expressly waived by a statenent
witten by the parent and appended to or included in such instrument,
and shall notify the court and the | aw guardian for the child within
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twenty days of such failure. In any such case, the authorized agency
shall file a petition on notice to the parent unless notice is expressly
wai ved by a statement witten by the parent and appended to or included
in such instrunent and |aw guardian in accordance with section [th+ee
hunded—pinety-—two—of—this—title] one thousand fifty-five-a of the fam -
|y court act within thirty days of such failure, except for good cause
shown, in order for the court to review such failure and, where neces-
sary, to hold a hearing; provided, however, that, in the absence of such
a filing, the parent and/or |aw guardian for the child my file such a
petition at any tine up to sixty days after notification of the failure.
Such a petition filed by a parent or |aw guardian nust be filed prior to
t he adoption. Nothing in this paragraph shall linmt the rights and rene-
di es[ ——+F——ary—] available to the parties and the | aw guardi an pursuant
to section one hundred twelve-b of the donmestic relations law wth
respect to a failure to conmply with a material condition of a surrender
subsequent to the finalization of the adoption of [+ke] a child.

§ 51. Subdivision 7 of section 384 of the social services law, as
added by chapter 663 of the |aws of 2002, is anmended and a new subdi vi -
sion 8 is added to read as fol |l ows:

7. Upon acceptance of a judicial surrender or approval of an extra-ju-
di cial surrender pursuant to this section, the court shall schedule [a]
an initial freed child permanency hearing pursuant to section one thou-

sand [# e-—3—0 he—f am coH 26 o—be—conducted ediate

+Hhe—fiting—of—the—petition] eighty-nine of the famly court act.

8. Upon execution of a surrender instrunent, the parent executing the
surrender shall provide information to the extent known regarding the
other parent, any person to whom the surrendering parent had been
married at the time of the conception or birth of the child and any
ot her person who would be entitled to notice of a proceeding to terni-
nate parental rights pursuant to section three hundred ei ghty-four-c of
this title. Such information shall include, but not be limted to, such
parent's or person's nane, |ast-known address, social security nunber,
enpl oyer's address and any other identifying information. Any infornma-
tion provided pursuant to this subdivision shall be recorded in the
uni form case record maintai ned pursuant to section four hundred nine-f
of this article; provided, however, that the failure to provide such
i nformati on shall not invalidate the surrender

§ 52. Subdivision 1 of section 384-a of the social services law, as
separately anmended by chapters 666 and 669 of the |aws of 1976, is
amended to read as foll ows:

1. Method. The care and custody of a child may be transferred by a
parent or guardian, and the care of a child may be transferred by any
person to whom a parent has entrusted the care of the child, to an
authorized agency by a witten instrument in accordance wth the
provisions of this section. Such transfer by a person who is not the
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child' s parent or guardian shall not affect the rights or obligations of
t he parents or guardi an, and such transfer shall be deermed a transfer of
the care and custody of the child for the purposes of [seetiens] section
three hundred fifty-eight-a [ard—three—huhrdred—nirety—twe] of this chap-
ter.

§ 53. Section 384-a of the social services |law is anended by adding a
new subdivision 1-b to read as foll ows:

1-b. Upon accepting the transfer of care and custody of a child from
the parent, guardian or other person to whomcare of the child has been
entrusted, a |ocal social services official shall obtain information to
the extent known from such person regarding the other parent, any person
to whomthe parent transferring care and custody had been nmarried at the
time of the conception or birth of the child and any other person who
woul d be entitled to notice of a proceeding to terninate parental rights
pursuant to section three hundred eighty-four-c of this title. Such
information shall include, but not be limted to, such parent's or
person's nane, |ast-known address, social security nunber, enployer's
address and any other identifying infornmation. Any information provided
pursuant to this subdivision shall be recorded in the uniform case
record nmamintained pursuant to section four hundred nine-f of this arti-
cle; provided, however, that the failure to provide such information
shall not invalidate the transfer of care and custody.

8§ 54. Paragraph (a) and subparagraph (iii) of paragraph (h) of subdi -
vision 2 of section 384-a of the social services |law, paragraph (a) as
anended by chapter 28 of the laws of 1980, subparagraph (iii) of para-
graph (h) as added by chapter 477 of the |aws of 2000, are anended to
read as follows:

(a) The instrument shall be upon such terns, for such tinme and subject
to such conditions as may be agreed upon by the parties thereto. The
[ department] office of children and fanmily services may pronulgate
suggested terns and conditions for inclusion in such instruments, but
shall not require that any particular ternms and conditions be included.
If the instrunent provides that the <child is to be returned by the
aut hori zed agency on a date certain or upon the occurrence of an iden-
tifiable event, such agency shall return such child at such tinme unless
such action would be contrary to court order entered at any tine prior
to such date or event or within ten days thereafter pursuant to section
three hundred eighty-four-b of this title or [sestiehr—thoe—hurdred
A-pet -t wo—of—thi-s—chapter—o+]| article six [e+—article], ten, or ten-A
of the famly court act or unless and so long as the parent or guardi an
is unavailable or incapacitated to receive the child. The parent or
guardi an nmay, upon witten notice to such agency, request return of the
child at any tinme prior to the identified date or event, whereupon such
agency nay, wi thout court order, return the child or, wthin ten days
after such request, may notify the parent or guardian that such request
is denied. If such agency denies or fails to act upon such request, the
parent or guardian may seek return of the care and custody of the child
by [petitioer] nmotion in famly court for return of such child and order
to show cause, or by wit of habeas corpus in the supreme court or fani-
ly court. If the instrument fails to specify a date or identifiable
event upon which such agency shall return such child, such agency shal
return the child within twenty days after having received notice that
the parent or guardian wi shes the child returned, unless such action
woul d be contrary to court order entered at any time prior to the expi-
rati on of such twenty day period pursuant to section three hundred

ei ghty-four-b of this title or [sestionr—theethuhrdedpihety—twe—of—this
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ehapter—o+]| article six [e+—a+tiete], ten, or ten-A of the famly court
act. Expenditures by a |ocal social services district for the care and
mai nt enance of a child who has been continued in the care of an author-
i zed agency in violation of the provisions of this subdivision shall not
be subject to state reinbursenent.

(iii) A local social services official who accepts or proposes to
accept the care and custody of a child by nmeans of a witten instrunent
executed pursuant to this paragraph, shall, pursuant to section three
hundred fifty-eight-a of this chapter, petition the famly court [judge]
of the county or city in which the |local social services official has
his or her office to approve such witten instrument. A witten instru-
ment executed pursuant to this paragraph and approved pursuant to
section three hundred f|fty e|ght a of this chapter shaII be in effect
[ :
until the court reviews the ch|Id s pl acenent Dursuant to article ten-A
of the famly court act. The status of a child subject to such an
instrument shall be reviewed by the court pursuant to [section—th+ee
hure-ed—-y—eight—a—of—t-his—echapter] article ten-A of the famly court
act .

§ 55. Paragraphs (a), (b) and (e) of subdivision 3 of section 384-b of
the social services |aw, paragraphs (a) and (b) as anended by chapter
601 of the laws of 1994 and paragraph (e) as amended by chapter 605 of
the aws of 1990, are anended to read as foll ows:

(a) The guardi anship of the person and the custody of a destitute or
dependent child may be cormitted to an authorized agency, or to a foster
parent authorized pursuant to section [th+ee—huhcad—rihety—two—of—ihis
e e e e R e y——ve]  one thousand ei ghty-ni ne
of the famly court act to institute a proceedi ng under this section, or
to a relative with care and custody of the child, by order of a surro-
gate or judge of the famly court, as hereinafter provided. Where such
guardi anship and custody is cormitted to a foster parent or to a rel a-
tive with care and custody of the child, the fam |y court or surrogate's
court shall retain continuing jurisdiction over the parties and the
child and my, upon its own notion or the notion of any party, revoke,
nodi fy or extend its order, if the foster parent or relative fails to
institute a proceeding for the adoption of the child within six nonths
after the entry of the order committing the guardi anship and custody of
the child to such foster parent or relative. Wiere the foster parent or
relative institutes a proceeding for the adoption of the child and the
adoption petition is finally denied or dismssed, the court which
committed the guardi anship and custody of the child to the foster parent
or relative shall revoke the order of commitnent. Were the court
revokes an order conmitting the guardi anship and custody of a child to a
foster parent or relative, it shall commt the guardi anship and custody
of the child to an authorized agency.

(b) A proceeding under this section nmay be originated by an authorized
agency or by a foster parent authorized to do so pursuant to section
[f hr ago hundr ad alnat \/ taan of thigc f‘hﬁhf ar aor tn caorti AN Ang +hancand
HH+y—FHve] one thousand ei ghty- ni ne of the famly court act or by a
relative wth care and custody of the child or, if an authorized agency
ordered by the court to originate a proceeding under this section fails
to do so within the tinme fixed by the court, by a | aw guardi an or guard-
ian ad litemof the child on the court's direction

(e) A proceeding under this section is originated by a petition on
noti ce served upon the child's parent or parents, the attorney for the
child's parent or parents and upon such other persons as the [ssegate
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e—udge] court may in [Rs] its discretion prescribe. Such notice shal
i nformthe parents and such other persons that the proceeding may result
in an order freeing the child for adoption without the consent of or
notice to the parents or such other persons. Such notice al so shal
i nformthe parents and such other persons of their right to the assist-

ance of counsel, including any right they may have to have counse
assigned by the court in any case where they are financially wunable to
obtain counsel. The petition shall set forth the nanes and | ast known

addresses of all persons required to be given notice of the proceeding,
pursuant to this section and section three hundred eighty-four-c of this
title, and there shall be shown by the petition or by affidavit or other
proof satisfactory to the court that there are no persons other than
those set forth in the petition who are entitled to notice pursuant to
the provisions of this section or of section three hundred eighty-four-c
of this title. Wen the proceeding is initiated in famly court service
of the petition and other process shall be nade in accordance with the
provi si ons of section six hundred seventeen of the famly court act, and
when the proceeding is initiated in surrogate's court, service shall be
made in accordance with the provisions of section three hundred seven of
the surrogate's court procedure act. \When the proceeding is initiated on
the grounds of abandonment of a child | ess than one year of age at the
time of the transfer of the care and custody of such child to a loca
social services official, the court shall take judicial notice of
efforts to locate the child' s parents or other known relatives or other
persons |egally responsible pursuant to paragraph [&+3] (ii) of subdi-
vision (b) of section [ter—huhded—iifty—Fivg] one thousand fifty-five
of the famly court act.

§ 56. Paragraph (e) of subdivision 4 of section 384-b of the socia
services |aw, as anmended by chapter 7 of the laws of 1999, is anended to
read as foll ows:

(e) The parent or parents, whose consent to the adoption of the <child
woul d ot herwi se be required in accordance with section one hundred el ev-
en of the donmestic relations |law, severely or repeatedly abused such

]. \here a
court has deternined that reasonable efforts to reunite the child with
his or her parent are not required, pursuant to the famly court act or
this chapter, a petition to terninate parental rights on the ground of
severe abuse as set forth in subparagraph (iii) of paragraph (a) of

subdivision eight of this section may be filed i mediately upon such
determ nati On[; pr oM rlnrl’ haovgyvaor that thg faort fi1ndina hgarina AN cuech

oam 5y Re—pPat—ehR Cav RS R-E—EH e—p€ e-6— S, > - ]

8§ 57. Paragraph (a) of subdivision 7 of section 384-b of the socia
services |law, as anended by chapter 145 of the |aws of 2000, is anended
to read as foll ows:

(a) For the purposes of this section, "permanently neglected child"
shall mean a child who is in the care of an authorized agency and whose
parent or custodian has failed for a period of [sBre—than] either at
least one vyear or fifteen out of the nost recent twenty-two nonths
follow ng the date such child cane into the care of an authorized agency
substantially and continuously or repeatedly to naintain contact with or
plan for the future of the child, although physically and financially
able to do so, notw thstanding the agency's diligent efforts to encour-
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age and strengthen the parental relationship when such efforts will not
be detrimental to the best interests of the child. Were a court has
previously determ ned in accordance wi th paragraph (b) of subdivision
three of section three hundred fifty-eight-a [ard—subdiHsi-ehr—si—a——of
secti-oh—three—huhdred—ninety-twe] of this chapter or section [tes
AepeH-eg—itRity—pipe—p] one thousand thirty-nine-b, subparagraph (A) of
paragraph (i) of subdivision (b) of section [tes—hureed—tifty—twe] one
thousand fifty-two, paragraph (b) of subdivision tw of section seven
hundred fifty-four or paragraph (c) of subdivision tw of section 352.2
of the family court act that reasonable efforts to make it possible for
the child to return safely to his or her honme are not required, the
agency shall not be required to denonstrate diligent efforts as defined
in this section. |In the event that the parent defaults after due notice
of a proceeding to determ ne such neglect, such physical and financial
ability of such parent may be presuned by the court.

§ 58. Paragraph (f) of subdivision 8 and subdivision 9 of section
384-b of the social services |law, as anended by chapter 663 of the |aws
of 2002, are anended to read as foll ows:

(f) Upon a finding pursuant to paragraph (a) or (b) of this subdivi-
sion that the child has been severely or repeatedly abused by his or her
parent, the court shall enter an order of disposition either (i) commt-
ting the guardianship and custody of the «child, pursuant to this
section, or (ii) suspending judgnment in accordance with section six
hundred thirty-three of the famly court act, upon a further finding,
based on clear and convincing, conpetent, naterial and rel evant evi dence
introduced in a dispositional hearing, that the best interests of the
child require such commtnent or suspension of judgnment. Were the
di sposition ordered is the conmmi tnent of guardianship and custody pursu-
ant to this section, [& an initial freed child permanency hearing shal

be conpl et ed pursuant to section one thousand [#+#+y—#+ve—a—e¥—+he—#eﬁ+—

Sl opnt he aftaor coml agti an of t+ha | oct nNaornongneoy, hgari N unl gcc t+ hg
Lid Lad J I1

e|qhty ni ne of the fantly court act .

9. Nothing in this section shall be <construed to termnate, upon
conmtrment of the guardianship and custody of a child to an authori zed
agency or foster parent, any rights and benefits, including but not

limted to rights relating to inheritance, succession, social security,
i nsurance and wongful death action clainms, possessed by or available to
the child pursuant to any other provision of law Notw thstanding any
other provision of law, a child conmtted to the custody and guardi an-
ship of an authorized agency pursuant to this section shall be deened to
continue in foster care until such tinme as an adoption or [ethes] anoth-
er planned permanent living arrangenent is finalized. Where the disposi-
tion ordered is the conmtnent of guardianship and custody pursuant to
this section, [a] an initial freed child permanency hearing shall be

[ eerpteted] held pursuant to section one thousand [#H+H+yFve—a—efF—the
o ! " : X I . .
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eighty-nine of the famly court act.

8§ 59. Section 392 of the social services |aw is REPEALED

8§ 60. The openi ng paragraphs of subdivisions 1 and 2 and subdi vision 3
of section 409-e of the social services |aw, as anended by chapter 725
of the laws of 1992, are amended to read as foll ows:

Wth respect to each child who is identified by a |local socia
services district as being considered for placenment in foster care as
defined in section [three—hunrered—rirety—two—ef—thi-s—ehapter—and—each
eh++d—pLaeeéq4+4ﬁﬂ¥+4ﬁﬁiﬂ one thousand ei ghty-seven of the famly court
act by a social services district, such district, within thirty days
fromthe date of such identification [e+—e;——5Heh——p+aeeﬁeﬁ+———“h+ehe¥ep
eeets—F+st], shall perform an assessment of the child and his or her
fam ly circunstances[~]. Were a child has been renoved fromhis or her
hone, within thirty days of such renobval the local social services
district shall performan assessnent of the child and his or her famly
circunstances, or update any assessnent performed when the child was
considered for placement. Any assessnent shall be in accordance with
such uni form procedures and criteria as the [édepartrent] office of chil-
dren and family services shall by regulation prescribe. Such assessnent
shal I include the foll ow ng:

Upon conpletion of [&ke] any assessment provided for in subdivision
one of this section, and not later than thirty days after a child is
renoved from his or her hone, the |ocal social services district shal
establish or update and naintain a famly service plan based on [sueh]
the assessment required by subdivision one of this section. The plan
shall be prepared in consultation with the child' s parent or guardian,
unl ess such person is unavailable or unwilling to participate, or such
participation would be harnful to the child, and with the child if the
child is in foster care and is ten years of age or ol der, and, where
appropriate, with the child' s siblings. Such consultation shall be done
in person, unless such a nmeeting is inpracticable or would be harnful to
the child. The plan shall include at |east the follow ng:

3. The plan shall be reviewed and revised, in accordance with the
procedures and standards in subdivision two of this section, at |east
within the first ninety days follow ng [i+s—preparatioen] the date the
child was first considered for placenent in foster care, and, if the
child has been renpved fromhis or her hone, within the first ninety
days followi ng the date of renpbval. The plan shall be further reviewed
and revised not later than one hundred twenty days fromthis initia
review and at |east every six nonths thereafter. Such revisions shal
indicate the types, dates and sources of services that have actually
been provided and an eval uation of the efficacy of such services, and
any necessary or desirable revisions in goals or planned services. The
review and revision of the plan shall be prepared in consultation with
the child's parent or guardian, unless such person is unavailable or
unwilling to participate, or such participation would be harnful to the
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child, and with the child if the childis in foster care and is ten
years of age or older, and, where appropriate, wth the child's
siblings. Such consultation shall be done in person, unless such a neet-
ing is inpracticable or would be harnful to the child.

8§ 61. Subdivision 2 and paragraph (c) of subdivision 10 of section 442
of the social services I|law, as anended by chapter 350 of the | aws of
1982, are amended to read as foll ows:

2. The service shall be inplenented with respect to all children under
the age of twenty-one years for whom an authorized agency is providing
foster care as defined in subdivision (c) of section [#+hee—hurdred
Al-pet -t wo—of—thi-s—chapter] one thousand eighty-seven of the famly
court act and for whom an application is pending to an authorized agency
for foster care.

(c) conpile and maintain informati on on actions taken by |ocal socia
services districts to initiate judicial proceedings as provided by
[ seet+ons] section three hundred fifty-eight-a [ard—three—hurered—nrre—
fy—tae] of this chapter and to conply with judicial orders made pursuant
to section | i i i

e] one thousand ei ghty-nine of the famly court act, to
refer legally free children to the state adopti on service pursuant to
section three hundred seventy-two-c of this chapter, and to conmply wth
the provisions of section four hundred nine-e of this [ehapter] article
and the regul ations of the [departtent] office of children and famly
servi ces promul gated thereunder; and

§ 62. Subdivisions 1 and 2 of section 112 of the education |law, as
anended by chapter 181 of the |laws of 2000, are anended to read as
fol | ows:

1. The departnent shall establish and enforce standards of instruc-
tion, personnel qualifications and other requirements for education
services or programs, as deternmined by rules of the regents and regu-
| ati ons of the comm ssioner, with respect to the individual requirenments
of children who are in full-tine residential care in facilities or hones
operated or supervised by any state department or agency or politica
subdi vi sion. The departnent shall cooperate with the office of children
and famly services, the departnent of nmental hygiene and | ocal depart-
nents of social services wth respect to educational and vocationa
training progranms for children placed with, conmtted to or under the
supervision of such agencies. The departnent shall pronul gate regu-
lations requiring the cooperation of |ocal school districts in facili-
tating the pronpt enrollnent of children who are released or condi-
tionally released from residential facilities operated by or wunder
contract with the office of children and famly services, the departnent
of nental hygiene and | ocal departnents of social services and in inple-
nmenting plans for release or conditional release subnitted to the famly
court pursuant to paragraph (c) of subdivision seven of section 353.3 of
the famly court act and the educati onal conponents of pernanency hear-
ing reports submtted pursuant to section one thousand eighty-nine of
the famly court act. Such requl ations regarding the educational conpo-
nents of permanency hearing reports submtted pursuant to section one
thousand eighty-nine of the famly court act shall be developed in
conjunction with the office of children and famly services. Not hi ng
herein contained shall be deenmed to apply to responsibility for the
provi si on or paynent of care, nmintenance or other services subject to
t he provisions of the executive |law, nmental hygiene |aw, social services
| aw or any ot her |aw.
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2. The conmi ssioner shall prepare a report and subnit it to the gover-
nor, the speaker of the assenbly and the tenporary president of the
senate by Decenber thirty-first, nineteen hundred ninety-six and on
December thirty-first of each successive year. Such report shal
contain, for each facility operated by or under contract with the office
of children and famly services that provides educational prograns, an
assessnment of each facility's conpliance with the rules of the board of
regents, the regulations of the comrissioner, and this chapter. Such
report shall include, but not be limted to: the nunber of youth receiv-
ing services under article eighty-nine of this chapter; the office's
activities undertaken as required by subdivisions one, two, four and
ei ght of section forty-four hundred three of this chapter; the nunber of
yout h receiving bilingual education services; the nunber of youth eligi-
ble to receive limted English proficient services; interviews wth
facility residents conducted during site visits; library services; the
ratio of teachers to students; the curriculum the length of stay of
each youth and the nunber of hours of instruction provided; instruc-
tional technology utilized; the educational services provided follow ng
the release and conditional release of the youth, including, but not
l[imted to, the inplementation of requirements for the enrollnent of
such youth in school <contained in plans for release and conditiona
rel ease submitted to the famly court pursuant to paragraph (c) of
subdi vision seven of section 353.3 of the famly court act and in the
educati onal conponents of permanency hearing reports submtted pursuant
to section one thousand eighty-nine of the famly court act and the
conpliance by local school districts with the regulations promulgated
pursuant to subdivision one of this section; and any recomendations to
ensure conpliance with the rules of regents, regulations of the conmm s-
sioner, and this chapter.

§ 63. The donestic relations law is anmended by addi ng a new section
112-b to read as foll ows:

8 112-b. Post-adoption contact agreenents; judicial approval; enforce-
nent. 1. Nothing in this section shall be construed to prohibit the
parties to a proceeding under this chapter fromentering into an agree-
nent regardi ng comuni cation with or contact between an adoptive child,
adoptive parent or parents and a birth parent or parents and/or the
adoptive child's biological siblings or half-siblings.

2. Agreenents regardi ng communi cation with contact between an adoptive
child, adoptive parent or parents, and a birth parent or parents and/or
biological siblings or half-siblings of an adoptive child shall not be
legally enforceable unless the terns of the agreenent are incorporated
into a witten court order entered in accordance with the provisions of
this section. The court shall not incorporate an agreenment regarding
conmuni cation or contact into an order unless the terns and conditions
of the agreenent have been set forth in witing and consented to in
witing by the parties to the agreenent, including the |aw guardian
representing the adoptive child. The court shall not enter a proposed
order unless it has found that the comunication with or contact between
the adoptive child, the prospective adoptive parent or parents and a
birth parent or parents and/or biological siblings or half-siblings, as
agreed upon and as set forth in the agreenent, would be in the adoptive
child' s best interests. Notw thstanding any other provision of law, a
copy of any order entered pursuant to this section shall be given to al
parties who have agreed to the terns and conditions of such order

3. Failure to conply with the terns and conditions of an approved
order regardi ng comruni cation or contact that has been entered by the
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court pursuant to this section shall not be grounds for setting aside an
adoption decree or revocation of witten consent to an adoption after
t hat consent has been approved by the court as provided in this section

4. An order incorporating an agreenent regardi ng conmuni cation or
contact entered under this section nmay be enforced by any party to the
agreenent or the law guardian by filing a petition in the famly court
in the county where the adoption was approved. Such petition shall have
annexed to it a copy of the order approving the agreenent regarding
communi cation or contact. The court shall not enforce an order under
this section unless it finds that the enforcenent is in the child' s best
i nt erests.

5. If a birth parent has surrendered a child to an authorized agency
pursuant to the provisions of section three hundred eighty-three-c or
section three hundred eighty-four of the social services law, and if the
court before whom the surrender instrunent was presented for approva
approved an agreenent providing for comuni cati on or contact pursuant to
paragraph (a) of subdivision tw of section three hundred eighty-
three-c or paragraph (a) of subdivision tw of section three hundred
ei ghty-four of the social services law, a copy of the surrender instru-
nent and of the approved agreenent shall be annexed to the petition of
adoption. The court shall issue an order incorporating the ternms and
conditions of the approved agreenent into the order of adoption.
Not wi t hst andi ng any other provision of law, a copy of any order entered
pursuant to this subdivision shall be given to the parties who approved
such agreenent.

6. |If a surrender instrunment executed by a birth parent pursuant to
section three hundred eighty-three-c or three hundred ei ghty-four of the
social services law contains terns and conditions that provide for
comruni cation with or contact between a child and a birth parent or
parents, such terns and conditions shall not be legally enforceable
after any adoption approved by a court pursuant to this article unless
the court has entered an order pursuant to this section incorporating
t hose terns and conditions into a court ordered adoption agreenent.

§ 64. Subdivision (e) of section 1101 of the civil practice law and
rules, as added by chapter 216 of the laws of 1992, is anended to read
as foll ows:

(e) Wien notion not required. Wiere a party is represented in a civi
action by a legal aid society or a |legal services or other nonprofit
organi zation, which has as its primary purpose the furnishing of |ega
services to indigent persons, or by private counsel working on behal f of
or under the auspices of such society or organization, all fees and
costs relating to the filing and service shall be waived wthout the
necessity of a nmotion and the case shall be given an index nunber, or,
in a court other than the suprene or county court, an appropriate filing
nunber, provided that a determ nation has been made by such society,
organi zation or attorney that such party is unable to pay the costs,
fees and expenses necessary to prosecute or defend the action, and that
an attorney's certification that such determ nation has been nmade is
filed with the clerk of the court along with the summopns and conpl ai nt
or sumons with notice or third-party sumons and conpl ai nt or ot herw se
provided to the clerk of the court. Were an attorney certifies, pursu-
ant to section eleven hundred eighteen of the famly court act, and in
accordance with procedures of the appropriate appellate division, that a
party or child who is the subject of an appeal has been represented in
the fam |y court by assigned counsel or a |aw guardian or by a legal aid
society or a legal services or other nonprofit organi zati on, which has
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as its primary purpose the furnishing of legal services to indigent
persons, or by private counsel working on behalf of or under the
auspi ces of such society or organization, and, in the case of a counse
assigned to an adult party, that the party continues to be indigent, the
party or child shall be presuned eligible for poor person relief pursu-
ant to this section.

§ 65. Subdivision (b) of rule 5521 of the civil practice law and
rules, as added by chapter 582 of the laws of 1991, is anended to read
as follows:

(b) Consistent with the provisions of section one thousand one hundred
twel ve of the family court act, appeals from orders, judgnents or
decrees in proceedings brought pursuant to articles three, seven [ard],
ten and ten-A and [pa++] parts one and two of article six of the famly
court act, and pursuant to sections three hundred fifty-eight-a, three
hundred ei ghty-three-c, three hundred eighty-four, and three hundred
ei ghty-four-b [are—three—horced—rirety—twoe]| of the social services |aw,
shall be given preference and nmay be brought on for argunment on such
terms and condltlons as the court may dlrect[——Hﬁeh—aee++ea++eﬂ——e#——aﬁy
]

§ 66. The cl osing paragraph of subdivision (g) of section 9.51 of the
ment al hygi ene | aw, as added by chapter 947 of the laws of 1981, s
amended to read as foll ows:

Confidentiality of «clinical records of treatnent of a person in a
residential treatnent facility for children and youth shall be nain-
tained as required in section 33.13 of this chapter. That portion of the
clinical record maintained by a residential treatnment facility for chil-
dren and youth operated by an authorized agency specifically related to
nmedi cal care and treatnment shall not be considered part of the record
required to be maintained by such authorized agency pursuant to section
t hree hundred seventy-two of the social services |law and shall not be
di scoverable in a proceeding under section three hundred fifty- e|ght a
of the social services law or [
serweces—aw| article ten-A of the famly court act except upon order of
the famly court; provided, however, that all other information required

by a |ocal social services district or the [steate—deparirert—oi—seeal]

of fice of children and famly services for purposes of sections three
hundred fifty-eight-a, [th+ee—hurared—rirety—we—] four hundred nine-e
and four hundred nine-f of the social services law and article ten-A of
the famly court act shall be furnished on request, and the confiden-
tiality of such information shall be safeguarded as provided in section
four hundred sixty-e of the social services |aw

§ 67. This act shall take effect on the one hundred twentieth day
after it shall have becone a | aw, provided, however, that notw thstand-
ing any lawto the contrary, the office of children and famly services
shal | have the authority to promulgate, on an energency basis, any rules
and regul ations necessary to inplenent the requirenents established
pursuant to this act.

out the nece33|ty of a nDt|on

PART B

Section 1. Subdivision 15 of section 301.2 of the famly court act, as
added by chapter 7 of the laws of 1999, is anmended to read as foll ows:

15. "Aggravated circunstances" |[saeans—whereo—a—toespondent—has—been
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have the sane nmeaning as the definition of such termin subdivision (j)
of section one thousand twelve of this act.

8§ 2. Subdivision (g) of section 712 of the famly court act, as added
by chapter 7 of the laws of 1999, is anmended to read as foll ows:
(9) Aggravated ci rcunst ances". [ Fhe—cit+cunstance—where—a—ochild—has

Aqqravated crrcunstances shaII have the sane heanrnq as the definition
of such termin subdivision (j) of section one thousand twelve of this
act .

§ 3. Subdivision (j) of section 1012 of the famly court act, as added
by chapter 7 of the laws of 1999, is amended to read as foll ows:

(j) "Aggravated circunstances" nmeans where a child has been either
severely or repeatedly abused, as defined in subdivision eight of
section three hundred ei ghty-four-b of the social services |law or where
a child has subsequently been found to be an abused child, as defined in
paragraph (i) or (iii) of subdivision (e) of this section, wthin five
years after return hone followi ng placenent in foster care as a result
of being found to be a neglected child, as defined in subdivision (f) of
this section, provided that the respondent or respondents in each of the
foregoi ng proceedi ngs was the sane; or where the court finds by clear
and convincing evidence that the parent of a child in foster care has
refused and has failed conpletely, over a period of at |least six nonths
from the date of renpval, to engage in services necessary to elimnate
the risk of abuse or neglect if returned to the parent, and has failed
to secure services on his or her own or otherw se adequately prepare for
the return hone and, after being infornmed by the court that such an
adm ssion could elinmnate the requirenent that the local departnent of
soci al services provide reunification services to the parent, the parent
has stated in court under oath that he or she intends to continue to
ref use such necessary services and is unwilling to secure such services
i ndependent|y or otherwise prepare for the child' s return hone;
provi ded, however, that if the court finds that adequate justification
exists for the failure to engage in or secure such services, including
but not limted to a lack of child care, a lack of transportation, and
an inability to attend services that conflict with the parent's work
schedul e, such failure shall not constitute an aggravated circunstance;
or where a court has determned a child five days old or younger was
abandoned by a parent with an intent to wholly abandon such child and
with the intent that the child be safe from physical injury and cared
for in an appropriate nanner

§ 4. Section 1042 of the famly court act, as added by chapter 962 of
the laws of 1970, is anended to read as foll ows:

§ 1042. Effect of absence of parent or other person responsible for
care. |If the parent or other person legally responsible for the child's
care is not present, the court may proceed to hear a petition under this
article only if the child is represented by counsel, a |aw guardian, or
a guardian ad litem [+ The parent or other person legally responsible
for the child's care shall be served with a copy of the order of dispo-
sition with witten notice of its entry pursuant to section one thousand
thirty-six of this article. Wthin one year of such service or substi-
tuted service pursuant to section one thousand thirty-six of this arti-
cle, the parent or ot her person IegaIIy responsrble for the child' s care
[ : :
aeke——#&#——éq may nove to vacate the order of di sposition and schedule a

rehear i ng[ —+he—cot—shall—grant—the]. Such notion shall be granted on
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an affidavit showi ng such rel ationship or responsibility and a neritori-
ous defense to the petition, unless the court finds that the parent or
other person wllfully refused to appear at the hearing, in which case
the court may deny the notion.

8 5. Subdivision 12 of section 358-a of the social services |law, as
added by chapter 7 of the |aws of 1999, is anmended to read as foll ows:

(12) For the purposes of this section, aggravated circunstances means
where a child has been either severely or repeatedly abused, as defined
i n subdivision eight of section three hundred eighty-four-b of this
chapter; or where a child has subsequently been found to be an abused
child, as defined in paragraph (i) or (iii) of subdivision (e) of this
section, wthin five vyears after return hone follow ng placenent in
foster care as a result of being found to be a neglected child, as
defined in subdivision (f) of this section, provided that the respondent
or respondents in each of the foregoing proceedings was the sane; or
where the court finds by clear and convincing evidence that the parent
of a child in foster care has refused and has failed conpletely, over a
period of at |east six months fromthe date of renmoval, to engage in
services necessary to elimnate the risk of abuse or neglect if returned
to the parent, and has failed to secure services on his or her own or
ot herwi se adequately prepare for the return honme and, after being
informed by the court that such an admission could elimnate the
requirenent that the |local departnent of social services provide
reunification services to the parent, the parent has stated in court
under oath that he or she intends to continue to refuse such necessary
services and is unwilling to secure such services independently or
ot herwi se prepare for the child's return hone; provided, however, that
if the court finds that adequate justification exists for the failure to
engage in or secure such services, including but not limted to a | ack
of child care, a lack of transportation, and an inability to attend
services that conflict wth the parent's work schedule, such failure
shall not constitute an aggravated circunstance; or where a court has
determned a child five days old or younger was abandoned by a parent
with an intent to wholly abandon such child and with the intent that the
child be safe fromphysical injury and cared for in an appropriate
nmanner .

§ 6. Section 415 of the social services |aw, as separately anmended by
chapters 545 and 634 of the |laws of 1988, is anended to read as foll ows:

8§ 415. Reporting procedure. Reports of suspected child abuse or
mal treatment rmade pursuant to this title shall be nmade i medi ately by
t el ephone or by tel ephone facsinmile machine on a form supplied by the
commi ssioner of the office of children and fam |y services. Oral reports
shall be followed by a report in witing within forty-eight hours after
such oral report. Oral reports shall be nade to the statewide centra
register of child abuse and naltreatnent unless the appropriate |oca
plan for the provision of child protective services provides that oral

reports should be made to the local child protective service. In those
localities in which oral reports are made initially to the local child
protective service, the child protective service shall imedi ately nake

an oral or electronic report to the statewide central register. Witten
reports shall be made to the appropriate local child protective service
except that witten reports involving children in residential care, as
defined in subdivision seven of section four hundred twelve of this
title, or being cared for in a honme operated or supervised by an author-

i zed agency, [the—dirsteon—For—youth] office of children and fanmly

services, or an office of the departnent of nental hygiene, shall be
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nade to the statewi de central register of child abuse and naltreatnent
which shall transmit the reports to the agency responsible for investi-
gating the report, in accordance with paragraph (a) or (c) of subdivi-
sion eleven of section four hundred twenty-two or section four hundred

twenty-four-b of this title, as applicable. Witten reports shall be
made in a manner prescribed and on forns supplied by the conmm ssioner of
the office of children and family services and shall include the follow

ing information: the nanes and addresses of the child and his or her
parents or other person responsible for his or her care, if known, and,
as the case may be, the name and address of the residential care facili-
ty or program in which the child resides or is receiving care; the
child' s age, sex and race; the nature and extent of the child's inju-
ries, abuse or maltreatment, including any evidence of prior injuries,
abuse or naltreatnment to the child or, as the case nay be, his or her
siblings; the nane of the person or persons alleged to be responsible
for causing the injury, abuse or maltreatnent, if known; famly conposi-
tion, where appropriate; the source of the report; the person nmaking the
report and where he or she can be reached; the actions taken by the
reporting source, including the taking of photographs and x-rays,
renmoval or keeping of the child or notifying the nedical exaniner or
coroner; and any other information which the comi ssioner of the office
of children and fam |y services may, by regulation, require, or the
person making the report believes m ght be hel pful, in the furtherance
of the purposes of this title. Notw thstanding the privileges set forth
in article forty-five of the civil practice |aw and rules, and any other
provision of law to the contrary, mandated reporters who make a report
which initiates an investigation of an allegation of child abuse or
mal treatnment are required to conply with all requests for records nade
by a child protective service relating to such report, including records
relating to diagnosis, prognosis or treatnment, and clinical records, of
any patient or client that are essential for a full investigation of
allegations of child abuse or nmaltreatnent pursuant to this title;
provi ded, however, that disclosure of substance abuse treatnment records
shall be made pursuant to the standards and procedures for disclosure of
such records delineated in federal law. Witten reports from persons or
officials required by this title to report shall be admssible in
evidence in any proceedings relating to child abuse or nualtreatnent.

§ 7. This act shall take effect on the ninetieth day after it shal
have becone a | aw.

8§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnment shall not affect,
inmpair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
nent shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
i nvalid provisions had not been included herein.

§ 3. This act shall take effect imediately; provided, however, that
the applicable effective date of Parts A and B of this act shall be as
specifically set forth in the |ast section of such Parts.
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The Legislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public
Oficers Law, we hereby jointly certify that this slip copy of this
session |l aw was printed under our direction and, in accordance with such
section, is entitled to be read into evidence.

JOSEPH L. BRUNO SHELDON SI LVER
Tenporary President of the Senate Speaker of the Assenbly
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