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2005- 2006 Regul ar Sessi ons

| N SENATE

June 23, 2005

Introduced by Sens. NOZZOLIO WNNER, ALESI, BALBONI, BONACI C, BRUNO
DeFRANCI SCO, FARLEY, FLANAGAN, FUSCHI LLO, GOLDEN, HANNON, JOHNSON
LARKI N, LAVALLE, LEIBELL, LIBOUS, LITTLE, MALTESE, MARCELLI NO, MARCHI,
MAZI ARZ, MEIER, MORAHAN, PADAVAN, RATH, ROBACH, SALAND, SEWARD
SKELGOS, SPANO, TRUNZO, VOLKER, WRI GHT, YOUNG -- (at request of the
CGovernor) -- read twi ce and ordered printed, and when printed to be
conmitted to the Cormittee on Rul es

AN ACT to anend the penal law, in relation to grand larceny in the
fourth degree, crimnal possession of stolen property in the fourth
degree, crimnal possession of methanphetam ne nanufacturing materi al
crimnal possession of precursors of nethanphetam ne, unlawful manu-
facture of nmethanphetam ne and unlawful disposal of nethanphetam ne
| aboratory material; to amend the crimnal procedure law, in relation
to nethanphetamnmine offenses; to anend the social services |law, the
executive |law, the general nunicipal law, the mental hygiene law and
the public health law, in relation to the provision of information on
unl awf ul et hanphet ami ne | aboratories; and to anend the civil practice
law and rules, in relation to joint liability

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 155.30 of the penal law is anmended by adding a new
subdivision 11 to read as foll ows:

11. The property consists of anhydrous ammpnia or liquified ammonia
gas and the actor intends to use, or knows another person intends to
use, such anhydrous ammonia or liquified amonia gas to nmanufacture

net hanphet am ne

§ 2. Section 165.45 of the penal |aw is amended by adding a new subdi -
vision 7 to read as follows:

7. The property consists of anhydrous ammonia or liquified amonia gas
and the actor intends to use, or knows another person intends to use

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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such anhydrous ammpnia or liquified aambnia gas to manufacture neth-
anphet ani ne.

§ 3. Section 220.00 of the penal law is anmended by addi ng a new subdi -
vision 16 to read as foll ows:

16. For the purposes of sections 220.70, 220.71, 220.72, 220.73,
220.74, 220.75 and 220.76 of this article:

(a) "Precursor" neans ephedrine, pseudoephedrine, or any salt, isoner
or salt of an isoner of such substances.

(b) "Chemical reagent" neans a chenical reagent that can be used in
10 the manufacture, production or preparation of nethanphetanm ne.

OCoO~NOOUITE, WN B

11 (c) "Solvent" neans a solvent that can be used in the nmanufacture,
12 production or preparation of nethanphetanine.
13 (d) "Laboratory equipnent" nmeans any itenms, conponents or materials

14 that can be used in the manufacture, preparation or production of neth-
15 anphet am ne

16 (e) "Hazardous or dangerous nmaterial" neans any substance, or comnbi na-
17 tion of substances, that results fromor is used in the manufacture,
18 preparation or production of nethanphetani ne which, because of its quan-
19 tity, concentration, or physical or chem cal characteristics, poses a
20 substantial risk to human health or safety, or a substantial danger to
21 the environnent.

22 8§ 4. The penal law is anended by adding seven new sections 220.70,
23 220.71, 220.72, 220.73, 220.74, 220.75 and 220.76 to read as foll ows:

24 '§ 220.70 Crinminal possession of nethanphetanine manufacturing nmateri al
25 in the second degree.

26 A person is quilty of crimnal possession of nethanphetam ne nmanufac-
27 turing material in the second degree when he or she possesses a precur-
28 sor, a chemical reagent or a solvent with the intent to use or know ng
29 another intends to use such precursor, chem cal reagent, or solvent to
30 unlawfully produce, prepare or manufacture nethanphetamnm ne

31 Crimnal possession of nethanphetan ne manufacturing nateri al in the
32 second degree is a class A m sdeneanor

33 § 220.71 Crinminal possession of nethanphetanine manufacturing nmateri al

34 in the first degree.
35 A person is quilty of crimnal possession of nethanphetam ne nmanufac-
36 turing material in the first degree when he or she commits the offense

37 of crimnal possession of nethanphetam ne manufacturing material in the
38 second degree, as defined in section 220.70 of this article, and has
39 previously been convicted within the preceding five years of <crimna
40 possession of nethanphetanine nanufacturing materi al in the second
41 degree, as defined in section 220.70 of this article, or a violation of
42 this section.

43 Crinm nal possessi on of nethanphetam ne manufacturing material in the
44 first degree is a class E felony.

45 § 220.72 Criminal possession of precursors of nethanphetanine

46 A person is gquilty of crimnal possession of precursors of nethanphe-
47 tamine when he or she possesses at the sane tine a precursor and a
48 solvent or chenmical reagent, with intent to use or knowi ng that another
49 intends to use each such precursor, solvent or chenm cal reagent to
50 wunlawfully manuf acture net hanphet am ne

51 Crimnal possession of precursors of nethanphetamine is a class E
52 felony.

53 8§ 220.73 Unl awful manufacture of nethanphetamine in the third degree.

54 A person is guilty of unlawful nmanufacture of nethanphetamne in the

55 third degree when he or she possesses at the sane tine and |ocation
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with intent to use, or knowing that another intends to use each such
product to unlawfully manufacture, prepare or produce nethanphetam ne:

1. Two or nore itens of |aboratory equipnent and two or nbre precur-
sors, chem cal reagents or solvents in any conbi nation; or

2. One itemof |aboratory equipnent and three or nbre precursors,
cheni cal reagents or solvents in any conbination; or

3. A precursor:

(a) mixed together with a chem cal reagent or solvent; or

(b) with two or nore chenical reagents and/or solvents m xed together

Unl awf ul manuf acture of nethanphetanmine in the third degree is a class
D fel ony.

8 220.74 Unl awful manufacture of nethanphetamne in the third degree.

A person is quilty of unlawful nmanufacture of nethanphetam ne in the
second degree when he or she

1. Commits the offense of unlawful nmanufacture of nethanphetanine in
the third degree as defined in section 220.73 of this article in the
presence of another person under the age of sixteen, provided, however,
that the actor is at |least five years older than such other person under
the age of sixteen; or

2. Commits the crinme of unlawful manufacture of nethanphetamine in the
third degree as defined in section 220.73 of this article and has previ -
ously been convicted within the preceding five years of the offense of
crimnal possession of precursors of nethanmphetamine as defined in
section 220.72 of this article, crininal possession of nethanphetam ne
nmanuf acturing material in the first degree as defined in section 220.71
of this article, unlawful disposal of nethanphetan ne | aboratory materi -
al as defined in section 220.76 of this article, unlawful manufacture of
net hanphetamne in the third degree as defined in section 220.73 of this
article, unlawful manufacture of nethanphetamine in the second degree as
defined in this section, or unlawful manufacture of nethanphetam ne in
the first degree as defined in section 220.75 of this article.

Unl awf ul manuf acture of nethanphetanmine in the second degree is a
class C fel ony.

8 220.75 Unl awful nmnufacture of nethanphetamine in the first degree.

A person is guilty of unlawful nmanufacture of nethanphetanm ne in the
first degree when such person commts the crinme of unlawful manufacture
of nethanphetamine in the second degree, as defined in subdivision one
of section 220.74 of this article, after having previously been
convicted within the preceding five years of unlawful manufacture of
net hanphetanmine in the third degree, as defined in section 220.73,
unl awf ul manuf acture of nethanphetanine in the second degree, as defined
in section 220.74 of this article, or unlawful nmanufacture of nethanphe-
tamne in the first degree, as defined in this section.

Unl awful manufacturer of nethanphetanine in the first degree is a
class B felony.

8§ 220.76 Unl awful disposal of nethanphetan ne | aboratory nmateri al

A person is gquilty of unlawful disposal of nethanphetamine |aboratory
material  when, knowi ng that such actions are in furtherance of a neth-
anphet am ne operation, he or she knowingly disposes of, or possesses
with intent to dispose of, hazardous or dangerous naterial under circum
stances that <create a substantial risk to human health or safety or a
substantial danger to the environnent.

Unl awf ul di sposal of nethanphetam ne | aboratory material is a class E
f el ony.

§ 5. Section 70.25 of the penal law is amended by addi ng a new subdi -
vision 2-g to read as foll ows:

http://public.leginfo.state.ny.us/bstfrmef.cai

Page 3 of 8

10/20/2006



RETRIEVE BILL

OCoO~NOOUITE, WN B

S. 5920 4

2-g. \Wienever a person is convicted of unlawful manufacture of neth-
anphetanmine in the third degree as defined in section 220.73 of this
chapter, unlawful manufacture of nethanphetamine in the second degree as
defined in section 220.74 of this chapter, or unl awf ul manuf acture of
net hanphetanmine in the first degree as defined in section 220.75 of this
chapter, or any attenpt to commt any of such offenses, and such person
is also convicted, with respect to such unl awful nethanphetan ne | abora-
tory, of unlawful disposal of nethanphetanmine |aboratory material as
defined in section 220.76 of this chapter, the sentences nmust run
concurrently.

8§ 6. Paragraph (c) of subdivision 8 of section 700.05 of the crinina
procedure | aw, as amended by chapter 154 of the laws of 1990, is anmended
to read as foll ows:

(c) Crimnal possession of a controlled substance in the seventh
degree as defined in section 220.03 of the penal law, [e~mrat

seeti-on—220—-05—of—the—penal—aw-] crimnal possession of a controlled
substance in the flfth degree as defined in section 220.06 of the pena
law, crimnal possession of a controlled substance in the fourth degree
as defined in section 220.09 of the penal law, crimnal possession of a
control |l ed substance in the third degree as defined in section 220.16 of
the penal law, crimnal possession of a controlled substance in the
second degree as defined in section 220.18 of the penal law, crinna
possession of a controlled substance in the first degree as defined in
section 220.21 of the penal law, crimnal sale of a controlled substance
inthe fifth degree as defined in section 220.31 of the penal law, crim
inal sale of a controlled substance in the fourth degree as defined in
section 220.34 of the penal law, crinminal sale of a controlled substance
in the third degree as defined in section 220.39 of the penal law, crim
inal sale of a controlled substance in the second degree as defined in
section 220.41 of the penal law, crimnal sale of a controlled substance
in the first degree as defined in section 220.43 of the penal |aw,
crimnally possessing a hypodermc instrument as defined in section
220. 45 of the penal law, crimnal possession of nethanphetan ne manuf ac-
turing material in the second degree as defined in section 220.70 of the
penal |aw, crimnal possession of nethanphetan ne manufacturing materia
in the first degree as defined in section 220.71 of the penal law, crim
i nal possession of precursors of nethanphetani ne as defined in section
220.72 of the penal |law, unlawful manufacture of nethanphetamine in the
third degree as defined in section 220.73 of the penal law, unlawfu
manuf acture of nethanphetanmine in the second degree as defined in
section 220.74 of the penal |aw, unlawful nmanufacture of nethanphetani ne
in the first degree as defined in section 220.75 of the penal |aw,
unl awf ul di sposal of nethanphetanm ne |aboratory material as defined in
section 220.76 of the penal |law, crininal possession of marihuana in the
first degree as defined in section 221.30 of the penal law, crinina
sale of marihuana in the first degree as defined in section 221.55 of
the penal Ilaw, pronoting ganmbling in the second degree as defined in
section 225.05 of the penal law, pronoting ganbling in the first degree
as defined in section 225.10 of the penal |aw, possession of ganbling
records in the second degree as defined in section 225.15 of the pena
| aw, possession of ganbling records in the first degree as defined in
section 225.20 of the penal |aw, and possession of a ganbling device as
defined in section 225.30 of the penal |aw

8§ 7. Section 413 of the social services law is anended by adding a new
subdivision 4 to read as foll ows:
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4. Any person, institution, school, facility, agency, organi zation

partnership or corporation, which enploys persons who are nmndated to

report suspected incidents of child abuse or naltreatnment pursuant to

subdi vision one of this section and whose enployees, in the nornal

course of their enploynent, travel to | ocations where children reside,

shall provide, consistent with section four hundred twenty-one of this

title, all such current and new enployees with informati on on recogni z-

ing the signs of an unl awful nethanphetamnm ne | aboratory. Pursuant to

section 19.27 of the nental hygiene law, the office of al coholism and

subst ance abuse services shall neke available to such enployers inform-

tion on recognizing the signs of unlawful nethanphetam ne | aboratories.
8§ 8. The executive law is amended by adding two new sections 221-c and
221-d to read as foll ows:
8§ 221-c. Statewide repository of data relating to unlawful nethanphe-

tam ne |aboratories. The division of state police shall maintain a

statewi de repository of data relating to unl awful nethanphetam ne | abo-

ratories, and develop and inplenent a program to provide for the

collection of data and the reporting thereof by law enforcenent agen-

cies. Data acquired by law enforcenent agencies relating to unl awf ul

net hanphet am ne | aboratories shall be sent to the repository as soon as

reasonably practicable. Data in the repository shall be nade avail abl e

to | aw enforcenent agencies for the purpose of assisting themin conbat-

ing the unl awful manufacture, preparation or production of nethanpheta-

nm ne.

8§ 221-d. Di scovery of an unlawful nethanphetam ne | aboratory. 1
Whenever a | aw enforcenent agency di scovers or recognizes the presence
of an unl awful net hanphetam ne | aboratory, such agency shall, as soon as

reasonably practicable, notify, or cause to be notified, the division of

state police regarding the location of such |aboratory.
2. \Wenever the division of state police receives a report of an

unl awf ul net hanphet am ne | aboratory, or discovers or recognizes the

presence of an unlawful nethanphetan ne | aboratory, such division, as

soon as reasonably practicable shall notify, or cause to be notified,

t he departnent of environnental conservation of such information

§ 9. The general nunicipal I|awis anended by adding a new section
209-dd to read as fol |l ows:

8 209-dd. Di scovery of unlawful drug |aboratory. Al energency
services personnel, as defined in section two hundred nine-cc of this
article, shall be provided with infornmation on recogni zing the signs of
an unl awf ul net hanphet ani ne | aboratory. Pursuant to section 19.27 of

the nmental hygiene law, the office of alcoholism and substance abuse

services shall nmke such information on recognizing the signs of unl aw

ful nethanphetani ne | aboratories available to such personnel. Ener gency

services personnel shall notify or cause to be notified the division of

state police regarding the |location of any such unlawful nethanphetam ne

| aboratory.
§ 10. The nmental hygiene |aw is anended by adding a new section 19.27

to read as foll ows:
§ 19. 27 Met hanphet ani ne awar eness and educati on program
The office shall serve as the principle source for the statew de

dissemination of information on nethanphetanm nes. The office shal

establish a nethanphetani ne awareness and education programthat shal

i nclude but not be limted to providing informati on about the dangers of

net hanphet am ne production and use and how to report suspected neth-

anphet ani ne | aboratori es. Such infornmation shall be nmade available to

the following individuals and groups: chenical dependence prevention
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prograns; child protective services; social services; schools; comuni-
ty-based organi zations; chem cal dependence treatnment progranms; health
care providers; energency services personnel (including police, fire
fighters and anbul ance personnel); and other entities or individuals
deened appropriate by the office

§ 11. The public health law is amended by adding a new section 3384 to
read as foll ows:

8§ 3384. Information programfor retailers. The departnment shall devel -
op and maintain a programto informretailers about the nethanphetam ne
10 problemin New York state

OCoO~NOOUITE, WN B

11 § 12. Section 1602 of the civil practice law and rules is anmended by
12 adding a new subdivision 13 to read as foll ows:
13 13. not apply to any person responsible for the disposal or presence

14 of hazardous or dangerous materials that is the result of the unlawfu
15 pmanufacture of methanphetani ne, when such person has been convicted of
16 section 220.73, 220.74, 220.75 or 220.76 of the penal |aw.

17 § 13. This act shall take effect on the sixtieth day after it shal
18 have becone a |aw, provided that sections seven, ten and eleven of this
19 act shall take effect on the first of Novenber next succeeding the date
20 on which it shall have becone a | aw.

SPONSORSMEMO:
NEW YORK STATE SENATE
INTRODUCER'SMEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule V1. Sec 1

Bl LL NUMBER: S5920

SPONSOR: NOZzZCQLI O

TITLE OF BILL: An act to anend the penal law, in relation to grand
larceny in the fourth degree, crimnal possession of stolen property in
the fourth degree, crimnal possession of nethanphetam ne nanufacturing
material, crimnal possession of precursors of nethanphetam ne, unl awful
manuf act ure of nethanphetam ne and unl awful di sposal of nethanphetam ne
| aboratory material; to amend the criminal procedure law, in relation to
nmet hanphet ami ne of fenses; to anmend the social services |aw, the execu-
tive law, the general nunicipal |law, the nental hygiene |aw and the
public health law, in relation to the provision of information on unlaw
ful nmethanphetam ne | aboratories; and to amend the civil practice | aw
and rules, inrelation to joint liability

PURPOSE

This bill would inpose significant crininal penalties upon persons who
operate or assist in the operation of clandestine nethanphetamn ne | abo-
ratories and to increase crimnal penalties for the theft of, or
possessi on of, stol en anhydrous amoni a.

SUMVARY CF PROVI SI ONS:

Section 1 of the bill would amend Section 155.30 of the Penal Law to add
a new subdi vi sion 11 which punishes the theft of anhydrous ammoni a.

Section 2 would amend Section 165.45 of the Penal Law to add a new
subdi vi sion 7 whi ch puni shes the crimnal possession of stolen anhydrous
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ammoni a.

Section 3 would amend Section 220.00 of the Penal Law to add a new
subdi vi sion 16 which would contain definitions relevant to the new
crimes regardi ng the manuf acture of nethanphetanine created by the bill.

Section 4 woul d create new Sections 220.70, 220.71, 220.72, 220.73,
220.74, 220.75 and 220.76 of the Penal Law, respectively, the crines of
Crimnal Possession of Methanphetani ne Manufacturing Material in the
Second Degree, Crim nal Possession of Methanphet am ne Manufacturing
Material in the First Degree, Crimnal Possession of Precursors of Meth-
anphet am ne, Unl awful Manufacture of Methanphetamine in the Third
Degree, Unl awful Manufacture of Methanphetamine in the Second Degree,
Unl awf ul Manuf acture of Methanphetanmine in the First Degree, and Unl aw
ful Disposal of Methanphetam ne Laboratory Material .

Section 5 woul d anend Section 70.25 of the Penal Law to add a new subdi -
vision 2-g which would provide for concurrent sentencing of a defendant
convi cted of both Unl awful Manufacture of Methanphetam ne (of the
attenpt thereof) and Unl awful Disposal of Methanphetam ne Laboratory
Mat eri al where such conviction was with respect to such unl awful neth-
anphet am ne | aborat ory.

Section 6 woul d anend Section 700.05 of the Criminal Procedure Law to
add the newly created Methanphetam ne Laboratory crimes created by this
bill to the eavesdroppi ng statute.

Section 7 woul d amend Section 413 of the Social Services Lawto add a
new subdi vi sion 4 which woul d require that certain mandated reporters be

provided with information to help themrecogni ze the presence of neth-
anphet ani ne | aboratori es.

Section 8 woul d create new Sections 221-c and 221-d of the Executive Law
which woul d require that the State Police nmaintain a statew de reposito-
ry of data relating to nmethanphetam ne | aboratories and that |aw

enf orcenent agencies report such information to the repository. Section
8 would also require that the State Police be notified whenever a | aw
enf orcenent agency di scovers a nethanphetani ne | aboratory, and the State
Police notify the Departnent of Environmental Conservation upon being so
notified.

Section 9 would create a new Section 209-dd of the General Municipal Law
whi ch woul d require that all Emergency Services Personnel be provided
with information to hel p themrecogni ze the presence of nethanphetam ne

| aboratories, and mandating that such personnel notify the State Police
regardi ng the | ocation of any unl awful nethanphetam ne | aboratory.

Section 10 would create a new Section 19.27 of the Mental Hygi ene Law
whi ch would require the O fice of Alcoholismand Substance Abuse to
establ i sh a net hanphet ani ne educati on program and di ssemni nate i nfornma-
tion to agencies throughout the state that serve children and ot her
vul nerabl e persons on the risks associated w th met hanphet ani ne.

Section 11 would create a new Section 3384 of the Public Health Law
whi ch woul d require the Department of Health to develop and maintain a
programto informretail ers about the met hanphetani ne probl em

Section 12 anends Section 1602 of the G vil Practice Law and Rul es by
addi ng a new subdi vi sion 13 which woul d provide that joint and several
l[iability would not be applicable in the case of a person convicted of
t he net hanphet am ne manufacturing crines.

Section 13 of the bill provides the effective date.

EXI STI NG LAW
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Wil e section 155.30 of the Penal Law establishes the class E fel ony of
Grand Larceny in the Fourth Degree and section 165.45 of the Penal Law
establishes the class E felony of Crininal Possession of Stolen Property
in the Fourth Degree, these sections do not contain a specific provision
regardi ng anhydrous anmoni a.

Article 220 of the Penal Law does not specifically prohibit clandestine
| aboratory operations. Penal Law .60 currently prohibits possession

of certain precursor chemicals, many of which were once used in the
manuf act ure of net hanphet am ne. However, persons who currently operate
cl andestine | aboratories now use different chem cals and different tech-
ni ques to manufacture net hanphet am ne

STATEMENT | N SUPPORT:

In the past 5 years, police agencies have seen evidence of a dramatic
rise in the number of clandestine |aboratories operating in New York
State. These illegal methanphetamni nes are often produced using
control | ed substance precursors which are not currently illegal to
possess. Under current law, police officers in New York State who inves-
tigate these operations often nmust be able to seize the finished product
- the controll ed substance manufactured at the clandestine |aboratory -
in order to have lawful basis for a felony-level arrest.

This proposal will specifically target clandestine |aboratories which

produce illegal drugs. The proposal al so nakes the possession of the
ingredients used to illegally manufacture controll ed substances with the
i ntent to manufacture such substances a crime. It will inmpose signif-

i cant penalties upon the individuals who operate these | aboratories.
Anhydrous ammonia is used as an agricultural fertilizer and industria
refrigerant. The substance is stored and used at agricultural retailers
and facilities with ammonia refrigeration systens. Wen properly stored,
it is as a liquid under pressure, but it becones a toxic gas when

rel eased to the environment - which may travel along the ground in a
cloud instead of immediately rising into the air and dispersing. Anhyd-
rous amoni a can be harnful to individuals who cone into contact with it
or inhale airborne concentrations of the gas.

Anhydrous anmonia is also a key ingredient in the illegal production of
met hanphet am nes. |l legal drug mekers often steal anhydrous anmonia from
farmers and fromother areas where it is stored and used. \Wen stol en
the toxic gas can be unintentionally released, causing injuries to emner-
gency responders, |aw enforcement personnel, the public and the crim -
nal s thensel ves.

Under current law, which largely bases the crimnal severity of a larce-
ny or possession of stolen property upon nonetary value, a serious theft
of , or possession of a dangerous amount of, anhydrous ammoni a nay not be
classified as a felony because of the dollar value of the substance. As
di scussed above, the danger to the comrunity presented by nethanphet a-

m ne manufacture and distribution and by the environmental dangers posed
by a deliberate or accidental rel ease of anhydrous ammonia warrants

i ncreased penalties for illegal theft or possession of the substance.

BUDGET | MPLI CATI ONS: Unknown at this tine.
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