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and want to make permanent plans for the future care
of your children without giving up custody now, you
can designate a standby guardian. A standby guardian
will become the guardian of your children at such time
that you become mentally or physically unable to care
for your children or if you should die.
There are two ways to designate a standby guardian.
If you want to make sure that the court approves your
choice of guardian you can go to Family Court now to
ask the court to appoint the person you have chosen. If
you do not want to go to court you can also designate a
standby guardian by filling out and signing a designation
form. The person designated to be the guardian must go
to court within 60 days after the parent dies or becomes
too ill to take care of the children. The person designated
must seek the court’s approval to become the guardian.
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LEGALEase
Things to Consider if
You Have a Serious or
Chronic Illness

Have You Been Diagnosed With a
Serious or Chronic Illness?
If you have, you may have to deal with issues that go
beyond your health care.
You may need to make decisions about health insurance
options or employment issues. You may also want to
do advanced planning to ensure that all your wishes
regarding your family, health care and property are
respected.
This brochure will give you a brief overview of some of
these issues. It is intended to inform, not to advise.
No one should attempt to interpret or apply any law
without the aid of an attorney. You should seek legal
counsel whenever possible to ensure that you are
making the right choices.

Do You Need to Take a Leave
of Absence From Your Job?
Options
Short Term Disability (STD) – New York State
requires employers to offer a minimum level of
short-term disability protection. In New York, most
non-governmental employers must offer STD paying
50% of your weekly income up to $170.00 per week for
a maximum of 26 weeks of disability during a 52-week
period. Some employers choose to supplement staterequired STD income with private STD insurance
and/or salary continuation programs. Review your
Employee Handbook and summary plan descriptions
to see whether your employer offers an enhanced plan.
For more information on New York STD call the New
York State Workers’ Compensation Board at
(800) 353-3092.
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Family and Medical Leave Act (FMLA) – FMLA is
a federal law that protects the jobs of employees who
need to take time off from work to care for themselves
or a sick relative. FMLA is available to employees who
work for public agencies, all public and private
elementary and secondary schools, and companies
with 50 or more employees within a 75-mile radius.
You are eligible for leave if you have worked for your
employer for at least 12 months and at least 1,250
hours over the past 12 months. FMLA offers unpaid
leave with job protection for 12 weeks for certain
employees. The three months do not need to be taken
all at once. The law allows you to choose, or your
employer may require, the use of accrued paid leave
(such as vacation days) for some or all of the FMLA
period, and your employer is obligated to continue your

health insurance benefits. FMLA now also applies to
military families: up to 26 weeks of unpaid “military
caregiver leave” is available to an employee who needs
to care for an injured family member returning from
active duty; 12 weeks of unpaid “qualifying exigency
leave” is available to an employee with a family
member who is currently, or is about to be, deployed on
active duty. Inquire with your employer whether you
are eligible for FMLA.

Do You Want To Continue Working?
Reasonable Accommodation – Both the Americans
with Disabilities Act and New York State and City
laws require that employers make “reasonable
accommodations” for employees with disabilities
who are otherwise qualified to perform the essential
functions of their jobs. Disability is broadly defined
as a physical or mental impairment that substantially
limits one or more major life activities for an individual.
This protection is broad in scope and the definition
of major life activity now also includes the operation
of a major bodily function, including functions of the
immune system, normal cell growth, digestive, bowel,
bladder, neurological, brain, respiratory, circulatory,
endocrine, and reproductive functions.
A reasonable accommodation is a modification or
adjustment to work duties, a work schedule or the
work environment, that would enable the employee
to perform the essential job duties without imposing
an “undue hardship on the operation of the business.”
If you need an accommodation, speak to your
supervisor or Human Resources director about your
disability and the accommodation you seek. It is
helpful if you bring with you a doctor’s letter
describing your needs.

Do You Need to Go Out
on Long Term Disability?
Options
Long Term Disability (LTD) – If you cannot go back to
work after your STD benefits end, and if your employer
offers group long term disability (LTD) insurance, you
should apply for benefits under that policy. You do not
have to wait until your STD ends to apply for LTD.
Group LTD policies typically pay between 50% and 70%
of your salary less any Social Security Disability (SSD)
payments that might be received (see section on SSD).
Group LTD policies have an elimination period during
which time you must be disabled but will not be
eligible for LTD benefits. LTD elimination periods
typically last for six months, though they can be any
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length of time an LTD carrier chooses. If your employer
offers LTD insurance, you must review your summary
plan description for details about how your particular
group plan works.
Social Security Disability Insurance (SSD) –
The Social Security Disability program is a federal
program that provides benefits for persons with
disabilities. SSD benefits are available to individuals
who have an adequate work history and become
disabled. You must meet the Social Security
Administration’s requirements to be found disabled.
Monthly benefits are paid to those who are predicted
to be unable to work for more than a year because
of a disability, and the amount of SSD received depends
on the person’s work history. Regardless of how much
resources and income you have, you can receive SSD
benefits if Social Security finds you to be disabled
and you have a sufficient work history. For more
information on SSD you can call the Social Security
Administration at (800) 772-1213.
Supplemental Security Income (SSI) – SSI benefits are
available for low-income individuals who do not have a
considerable work history and become disabled. Similar
to SSD, the Social Security Administration must find
you disabled. However, SSI benefits are based on need.
If you have too much income and/or resources you
may not be eligible for SSI, even if you are disabled.
For more information on SSI, you can call the Social
Security Administration at (800) 772-1213.

What About Health Insurance?
Options
COBRA – Under a federal law called COBRA,
employers are required to offer employees who are
leaving a job for any reason (other than those fired for
gross misconduct) the option of continuing as part of
the group health insurance plan for up to 18 months.
(If you are leaving your job to go out on a long-term
disability leave, or become disabled within 60 days after
leaving your job, you can request an 11-month extension
of your COBRA continuation by providing a copy of
your Social Security Disability award letter, within 60
days of your receipt of it, to the plan administrator.)
COBRA continuation coverage is at your expense, but
the group rate may be considerably lower than
purchasing an individual plan.

If you work in the state of New York, New York
Insurance Law extends COBRA protections to those
who work for employers with at least two employees
and provides COBRA continuation coverage for up
to 36 months, with some exceptions.
Medicaid – Medicaid is a government health
insurance program to assist people with low income
and resources in getting and paying for medical care.
Medicaid eligibility is based on income and resources.
Individuals applying for Medicaid must prove that
they meet certain requirements including citizenship/
immigration status, residency in New York State,
resource/assets and income limits. You can apply
for Medicaid at your local Medicaid office. Many
of these offices are located within hospitals. If you are
receiving SSI, you are automatically eligible to receive
Medicaid without completing a separate Medicaid
application.
Medicaid Excess Income – The Medicaid Excess
Income Program is available for those who do not meet
the income requirements for Medicaid and are over 65
years old, under 21 years old, parents living with
children under 21 years old, pregnant, certified blind
or certified disabled. When Medicaid applicants’
incomes are too high and they fall into one of the
categories above, Medicaid coverage will be granted
but only after they have incurred the difference of their
excess income in medical bills or if they pay the
difference between their salary and the monthly limit to
Medicaid. For example, if a single person has an income
of $700, and the current income limit for a single person
is $659, that person must either incur medical bills of
$41 or pay that amount up front to Medicaid every
month before their coverage is activated.
Medicaid Buy-In for Working People with
Disabilities (“MBI-WPD”) – If you are working,
even part-time, but cannot afford to buy health
insurance on your own, you still may qualify for
Medicaid. New York’s MBI-WPD program is designed
to allow people with long-lasting or serious medical
conditions to continue working without fear of losing
their Medicaid health insurance because they make
too much money. As a resident of New York, you
may qualify for this program if you: are 16 to 64 years
old; have a medical condition that has lasted or is
expected to last for 12 months; are working (either

part-time or full-time), including self-employed; earn
income up to $59,388 a year; and have assets below
$20,000. If you think you qualify, apply directly at
your county’s Medicaid office. Ask for the “MBIWPD” program, Medicaid coverage for Working
People with Disabilities.
Medicare – Medicare is a federal health insurance
program for individuals over 65, individuals under
65 who have been receiving Social Security Disability
Insurance (SSD) for over two years, those who have
end stage renal disease (ESRD), or amyotrophic lateral
sclerosis (ALS) regardless of income. There are two parts
to Medicare: Part A and Part B. Part A is free in most cases
and covers hospitals stays, etc. The premium for Part B
is currently $104.90 a month for most people and covers
medically necessary services and preventive services.
Family Health Plus (FHP) – FHP provides health
coverage for single adults, couples without children,
and parents with low income who do not qualify for
Medicaid but meet higher income limits and other
requirements. To qualify, you must be between the ages
of 19 and 64 and have no other health insurance.
Your local Medicaid office or a facilitated enroller
(877) 934-7587) can help you apply for FHP.

Do You Want to Do Advanced Planning?
Options
Health Care Proxy – The New York Health Care Proxy
Law allows you to appoint someone you trust — for
example, a family member or close friend — to make
health care decisions for you if you lose the ability to
make decisions yourself. Hospitals, doctors, and other
health care providers must follow your agent’s decisions
as if they were your own. You may allow your agent
to make all health care decisions or only certain ones,
including decisions about end of life care. The Health
Care Proxy form can also be used to document your
wishes or instructions with regard to organ and/or tissue
donation. In instances where a patient has not signed
a health care proxy, New York’s Family Health Care
Decisions Act of 2010 establishes the authority of a
patient’s family member or close friend to serve as a
“surrogate” and make health care decisions. While the
decision-making capabilities of a surrogate are similar to
those of an agent, a surrogate may only make decisions if
the patient is in a hospital, nursing home or hospice care.

Living Will – A living will is a statement of one’s
wishes with respect to one or a number of potential
medical care decisions. It is used when you can no
longer make decisions on the medical care you wish
to receive. It only holds for the medical situations it
addresses. It is not recognized by statute in New York
State, although it is recognized by case law. A living
will should not be used as a substitute for a health care
proxy, which is the preferred method for expressing
your medical wishes in New York State. If you do not
have anyone to appoint as a health care agent, then
you should complete a living will.
Power of Attorney – A power of attorney is an important
document that gives the person you designate, your
agent, broad powers to handle your property during
your lifetime, which may include powers to mortgage,
sell, or otherwise dispose of any real or personal
property as well as handle your banking and other
important financial matters. Depending upon your
decision these powers could continue to exist even after
your become disabled or incompetent. This type
of power of attorney is called a “durable” power of
attorney. A power of attorney does not authorize your
agent to make medical decisions for you. Those decisions
have to be made by your health care agent designated
in a health care proxy. Once a power of attorney is signed
it can be used by your agent so make sure your agent is
someone you trust.
Will – A will is a legal document that disposes of your
property, both real and personal, according to your
wishes. If you do not have a will your property will be
distributed by New York State’s Laws of Intestacy. In
addition to stating how you want your property to be
distributed after you die, a will also allows you to state
your wishes regarding a guardian for your children if
anything should happen to you. The person designated
in your will does not automatically have legal authority
to act as a guardian for your children; that person will
have to go to court for approval. While a will is not
enough to put in place your future plans for your
children, it is important evidence of your wishes
regarding this decision.
Permanency Planning for Children – If you are a
parent or guardian who has a serious illness, there are
a number of options you have for making plans for the
future care and custody of your children. If you are ill

