Employment Law Update
Workplace Bullying for Private Employers:
FAQs About Workplace Bullying
By Sharon Parella
I.

Introduction

In recent years, workplace bullying has gained
increasing attention throughout the United States as a
growing number of employees have publicly shared credible accounts of being subjected to extreme abuse by their
supervisors and co-workers. Although illegal in several
other countries (including Australia, Canada, France,
Great Britain, Ireland and Sweden), workplace bullying
in private workplaces is not currently prohibited in the
United States unless the victim has also endured discriminatory or tortious conduct. Today, workplace bullying
alone is not against the law.
Numerous states, including New York, are, however,
considering new laws that would prohibit workplace
bullying.1 If enacted, these proposed laws would have
grave consequences for workplace bullies and for employers that tolerate malicious conduct in their workplaces. While advocates against workplace bullying are
working hard to ensure enactment of the proposed laws,
many employers vehemently oppose these laws on the
grounds that they are too broad and will invite a flood
of frivolous claims from poorly performing employees
who have been appropriately disciplined. The crux of the
matter is whether a workplace law can be enacted which
adequately distinguishes between maliciously targeting
an employee for abusive workplace conduct and simply
demanding hard work in order to run a profitable business.

Note: In defining workplace bullying, proposed laws
in various states additionally require that the conduct
described above caused the target of the bullying to
experience health-harming consequences (please see below
regarding proposed laws in the United States).
What types of workplace conduct are intended to be excluded
from the definition of workplace bullying?
First, workplace bullying is not intended to prohibit
an employer from engaging in performance management
of a poor performer. A manager or other appropriate individual may counsel, warn and/or discipline an employee
for performance issues including, but not limited to, insufficient work product, excessive lateness, poor attitude
and misuse of work time. In addition, disciplining an employee for engaging in illegal, unethical or dangerous conduct does not constitute workplace bullying. Nevertheless, any counseling, warning and/or disciplining must
be executed in a professional manner and in accordance
with the employer’s applicable policies or procedures.
A “tough” or demanding manager who, when enforcing
high standards, is respectful and fair would not qualify as
a workplace bully.

Part II. The Definition of Workplace Bullying

Furthermore, a prohibition against workplace bullying would not require that managers and co-workers
engage in unusual workplace civility or artificial politeness. The concept of workplace bullying is not intended
to regulate simple rudeness that is not abusive. In essence,
workplace bullying generally does not encompass an
employee’s unpleasant personality or a random incident
of an employee losing his or her temper on a given day.
Accordingly, a workplace bully is more than just a “jerk”
or an unpopular employee with whom others tend to
have personality clashes. The workplace bully intentionally abuses his or her target and does so maliciously, often
causing harmful health consequences to the target.

How is workplace bullying defined?

What is meant by “verbal abuse”?

Although there is currently no federal or state law in
the United States that prohibits workplace bullying alone
in private workplaces, a clear definition of workplace bullying has nonetheless evolved as follows:

Verbal abuse includes: (1) the target of the workplace
bullying is screamed at (with or without profanity), including in front of other employees or in private settings
where it is hard to leave (for example, the bully blocks the
door); (2) the target’s opinions and statements are belittled and ridiculed; (3) the target is subjected to temper
tantrums and mood swings; and (4) the target receives
excessive critical emails from the bully.

The FAQs set forth below are intended as a practical resource for private employers seeking to ensure that
their workplaces are free of bullying, as well as for those
who assist and guide such employers in maintaining the
integrity of their workplaces.

(1) Intentional and repeated verbal and/or non-verbal
abuse which threatens, intimidates or humiliates
an employee (“abuse”); and/or
(2) Intentional and repeated interference with an
employee’s ability to complete successfully work
duties and assignments (“work sabotage”).
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What is meant by “non-verbal abuse”?
Non-verbal abuse includes: (1) the target is physically
touched, either by the bully’s hands or feet or with the
bully’s body (e.g., shoving, poking, tripping and kicking),
or by objects that are thrown at the target; (2) the bully
glares at the target in a menacing way, and/or makes
aggressive physical gestures; (3) the bully rips up work
documents that have been created by the target in a manner that is physically intimidating; and (4) the target is
threatened with physical abuse that does not occur.
What is meant by “work sabotage”?
Work sabotage includes: (1) the target is told that
his or her work is unacceptable without any explanation (e.g., constant criticism and “nit-picking”), and/
or is micro-managed, given unrealistic deadlines and is
asked to do unrealistic amounts of work (e.g., set up to
fail); (2) the target is given the “silent treatment,” and/or
does not get feedback on his or her job performance (e.g.,
no performance reviews), is excluded from important
meetings and business decisions and does not get support
or resources; (3) the target is forced to take the blame for
another employee’s work errors (if the target does well at
work, however, the bully takes credit for the target’s work
product and accomplishments); (4) the target is arbitrarily
denied promotions, transfers to other departments, training opportunities, vacations and/or sick leave without
legitimate reasons (sometimes leading to job burnout);
(5) the bully takes away the target’s work functions and
areas of responsibility without cause, and/or the target is
forced to do menial tasks and is not given enough work
to do (rendering him or her useless and putting his or her
job at risk); and (6) the target is purposely given incorrect
information relating to his or her job duties, and/or the
target’s work equipment is tampered with (e.g., computer
and contents of desk).
What are other types of workplace bullying?
Cruel and constant “teasing” may also constitute
workplace bullying. Examples of teasing that may constitute workplace bullying include: (1) the target is made fun
of and mocked on a regular basis, and/or is subjected to
mean pranks and offensive joking; (2) the bully attempts
to exploit the target’s known psychological or physical
vulnerabilities; (3) the target is spied on or stalked so that
the bully can gain personal information to tease him or
her with; (4) the target’s personal belongings are damaged (e.g., clothes and vehicles); and (5) the bully displays
cruel photos or drawings of the target, and/or sends false
communications, such as letters and emails, allegedly
drafted by the target.
Isolation is another type of workplace bullying, such
as the following: (1) the target is routinely ignored, and
treated as invisible; (2) co-workers are told not to interact
with the target, either at work or socially (co-workers
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comply because they are fearful; they do not acknowledge
the bullying because they suspect that they will be bullied
next if they speak up, or they simply do not want to get
involved); and (3) the bully spreads false rumors about
the target (or even true ones that are personal and spread
as malicious gossip).
Cyberbullying is also a form of workplace bullying.
The target is tormented on the internet and through email
and text messages, even outside of work hours. The target
(and sometimes even his or her family) may be ridiculed
on social media sites. The target may also be displayed in
embarrassing “photo-shopped” images.
Is the bully always the target’s manager?
Employees may be subjected to workplace bullying
by managers or co-workers. Managers may be subjected
to workplace bullying by peers or subordinates. The term
“mobbing” has been used to describe the situation where
a group of co-workers target and bully another employee.
How does workplace bullying compare to schoolyard bullying?
Schoolyard bullying generally involves one child (or
a group of children) tormenting another child. This is
similar to workplace bullying where one employee (or a
group of employees) engages in abusive conduct directed
at another employee, and similar tactics are frequently
used to execute the bullying and to intimidate. A child
who endures schoolyard bullying may suffer from health
harm and educational setbacks or interruptions. Likewise,
a target of workplace bullying may suffer from health
harm and career and/or financial setbacks or interruptions. In each situation, witnesses may look the other way,
whether the witnesses are students, teachers or parents in
a schoolyard bullying situation, or managers or co-workers in the case of workplace bullying.
How prevalent is workplace bullying in the United States?
According to studies performed over recent years,
workplace bullying is unfortunately quite prevalent in
workplaces throughout the United States. For example,
a February 2014 survey commissioned by the Workplace
Bullying Institute found that 27 percent of Americans
have suffered abusive conduct at work, 21 percent have
witnessed it and 72 percent are aware that workplace bullying occurs.2
Does abusive conduct have to occur on work premises in order
to constitute workplace bullying?
Workplace bullying may occur in the workplace or
also when employees interact off work premises. For
example, a target may be bullied at social events where
co-workers are present, or by cyberbullying during nonworking hours. A target may also be stalked and tormented during his or her personal time.
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Part III. The Current Law in the United States
Is workplace bullying illegal in the United States?
There is currently no law prohibiting workplace bullying alone in the United States. Federal and state courts
prohibit workplace bullying only in cases where the
bullying conduct relates to acts of discrimination and/or
harassment based on protected categories under federal,
state or local discrimination laws (such as race, color, religion, national origin, sex, age or disability) and/or retaliation based on the target of the bullying making a report of
discrimination or harassment.3
In addition, in cases where discrimination or harassment did not occur, courts may protect against workplace
bullying under tort laws (such as laws prohibiting the
intentional infliction of emotional distress, civil assault
and/or battery, intentional interference with the employment relationship, or negligent hiring, training or supervision), or pursuant to an employer’s policies on professional conduct (finding a breach of contract if a policy
prohibits workplace bullying and the employer does not
take steps to correct a bullying situation).4
Have any states considered passing workplace bullying laws?
Numerous states, as well as Puerto Rico and the U.S.
Virgin Islands, have introduced workplace bullying legislation, and several of these states have active bills pending. For example, on January 22, 2015, New York Assemblymember Steve Englebright reintroduced a workplace
bullying bill for the 2015-2016 Legislative Session.5
In addition to introducing its workplace bullying bill,
in September 2014, California enacted an amendment
to its Fair Employment and Housing Act6 which added
prevention of “abusive conduct” as a required component of the two hours of sexual harassment training and
education that employers with 50 or more employees are
currently required to provide to all supervisory employees within the first six months of an employee’s assumption of a supervisory role and every two years thereafter.
Under the new law, which was effective January 1, 2015,
“abusive conduct” is defined as “conduct of an employer
or employee in the workplace, with malice, that a reasonable person would find hostile, offensive, and unrelated
to an employer’s legitimate business interests.” Furthermore, “abusive conduct” may include “repeated infliction
of verbal abuse, such as the use of derogatory remarks,
insults, and epithets, verbal or physical conduct that a
reasonable person would find threatening, intimidating,
or humiliating, or the gratuitous sabotage or undermining of a person’s work performance.” Finally, the new
law provides that a single act will not constitute abusive
conduct unless such act is especially severe or egregious.
Note: In June 2014, the Puerto Rico legislature passed a
bill prohibiting workplace bullying in both the public
and private sectors, and requiring employers to prohibit,
prevent and remedy workplace bullying. The Governor

of Puerto Rico, however, vetoed the bill, which otherwise
would have been the first law prohibiting workplace
bullying by private employers enacted in a United States
jurisdiction.
Note: Tennessee and Utah have enacted workplace bullying laws pertaining to public employers. Specifically, in
June 2014, Tennessee enacted a law, known as the Healthy
Workplace Act,7 to incentivize public sector employers
to adopt policies to prevent workplace bullying. This
law provides that the Tennessee advisory commission on
intergovernmental relations will create a model policy
for public employers to prevent abusive conduct in the
workplace. If a public employer adopts this model policy
(or its own equivalent policy), the employer will be immune from lawsuits arising from any employee’s abusive
conduct that results in negligent or intentional infliction
of mental anguish upon another employee (this does not
affect the personal liability of the workplace bully). Likewise, effective July 1, 2015, a recently enacted Utah law8
requires state agencies to train supervisors and employees
about how to prevent abusive conduct. Under this law,
the required bi-annual training must include the definition of abusive conduct, its ramifications, resources available and the employer’s grievance process. In addition,
professional development training must also cover ethical
conduct and leadership practices based on principles of
integrity.
Note: The Healthy Workplace Campaign, which lobbies
for the enactment of anti-bullying laws, tracks the status
of workplace bullying bills that are introduced in the
United States.9
Are the laws that have been introduced in the various states
similar to one another?
The states have introduced substantially similar bills
that are based on a template that was created by Professor David Yamada of Suffolk University School of Law.
Specifically, in 2001, Professor Yamada proposed legislation, entitled the “Healthy Workplace Bill” (“HW Bill”),
with the intent that it would be enacted in each state
throughout the United States. The text of this original bill
was based on Professor Yamada’s extensive research on
workplace bullying and conclusion that there is a need
for “status blind” harassment laws (i.e., protection from
harassment in the workplace regardless of whether the
harassment is based on one or more of the protected categories under federal, state or local discrimination laws).
The text of the bill was later revised in 2009.
What are the provisions contained in a typical workplace bullying bill?
The proposed New York HW Bill is illustrative in this
regard. The proposed NY HW Bill establishes a civil cause
of action for employees who are subjected to an “abusive
work environment,” and provides, among other things,
that: (1) It is unlawful to subject an employee to an “abu-
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sive work environment.” Affected employees may bring
legal actions in court against their employers and/or the
bullies who target them; (2) “Abusive conduct” is conduct
(acts and/or omissions) that “a reasonable person would
find abusive.” The severity, nature and frequency of the
behavior at issue are relevant when determining whether
such conduct is “abusive.” “Abusive conduct” includes
(i) repeated verbal abuse (such as derogatory remarks,
insults and epithets); (ii) verbal or physical conduct that
a reasonable person would find threatening, intimidating
or humiliating; and/or (iii) the sabotage or undermining of an employee’s work performance. Conduct that
exploits an employee’s known psychological or physical
illness or disability is considered an aggravating factor;
(3) A single act will not constitute “abusive conduct,”
unless such single act is especially severe or egregious; (4)
An “abusive work environment” is a workplace where an
employer or one or more of its employees, acting with intent to cause pain or distress to an employee, subjects that
employee to “abusive conduct” that causes physical and/
or psychological harm to the employee; (5) One possible
remedy is that employers must remove the bullies from
their workplaces; (6) Additional remedies include reinstatement, reimbursement for lost wages, front pay and
medical expenses, compensation for pain and suffering,
compensation for emotional distress, punitive damages
and attorneys’ fees; (7) Affirmative defenses are available
to both employers and purported bullies, and retaliation
against an employee who complains about “abusive conduct” is prohibited; and (8) Any action in court must be
commenced by the targeted employee within one year of
the last incident of “abusive conduct” which is the basis
of the allegation of an “abusive work environment.”
What qualifies as sufficient health harm under the proposed
laws?
Since the laws have not yet been enacted, it is instructive to refer to the types of health harm that targets have
claimed to suffer to date. These health consequences
include physical and stress-related conditions such as
post-traumatic stress disorder, depression, colitis, high
blood pressure, cardiovascular problems, chronic fatigue
syndrome, skin conditions and panic attacks.
Is there a major difference between the remedies available under
the HW Bills and those available under existing federal, state
and local discrimination laws?
One significant difference between the remedies
available under the HW Bills and those available under
existing federal, state and local discrimination laws is that
under the HW Bills, a court can order that the bully be removed from the workplace. Specifically, many of the HW
Bills state that where a defendant has been found to have
engaged in abusive conduct, or caused or maintained an
abusive work environment, the court may enjoin such
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defendant from engaging in the unlawful employment
practice and may order any other relief that is appropriate, including, but not limited to, removal of such defendant from the plaintiff’s work environment.

Part IV. The Reasons Why Workplace Bullying
Occurs
Why does workplace bullying occur in certain companies?
There are several reasons why workplace bullying
may occur at a particular organization. These reasons
include, among others, that: (1) senior management is too
far removed from day-to-day interactions with employees, and therefore is unaware of the bullying (“out-oftouch”); (2) the organization’s mandate to maintain a
fair and respectful work culture may not be sufficiently
conveyed to candidates during the recruiting process
(deficient screening process); (3) core values need to
re-examined and revised, or restated in a meaningful
way (as such, workplace policies are not up-to-date and,
therefore, do not include policies which are crafted to
protect against workplace bullying) (behind in workplace
learning); (4) workplace bullying is not considered in
the performance evaluation process (underperforming
evaluation process); (5) bullying is part of the corporate
culture (senior management regards bullying as useful to
increasing productivity, and refuses to terminate, reassign
or discipline otherwise well-performing bullies) (institutional bullying); (6) members of senior management are
personally loyal to bullying managers, or the bully may
readily have management’s “ear” (poor management
structure); (7) the bully feels insecure about his or her
own status at work, causing the bully to diminish a more
skilled employee or an employee who challenges the bully’s methods for conducting business (schoolyard bully
now in the workplace); (8) the bully is immature and/
or brings personal problems to the workplace, and his or
her conduct is either not detected or ignored by managers
(insufficient counseling, training and coaching resources);
(9) because workplace bullying is not currently illegal,
senior management focuses only on complaints and
training about unlawful discrimination and harassment
(lack of foresight as to future legal issues); (10) workplace
bullying is simply dismissed as one employee acting like
a “jerk” towards others (equal opportunity harasser); and
(11) without resources to obtain relief from workplace bullying, the target reacts by engaging in “counter-bullying,”
thereby increasing the degree of bullying in a given workplace (cumulative bullying).
Why are certain employees targeted?
Experts have stated that certain employees are targeted for reasons including: (1) they are very open and
share a lot of information about themselves at work; (2)
they are threatening to their bullies, either due to their
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superior skills or for another reason; and (3) they are nonconfrontational.

Part V. The Consequences of Workplace Bullying
What are the consequences of workplace bullying?
Targets of workplace bullying may suffer physical
and/or psychological harm, including serious physical
disorders and stress-related conditions. Among other
things, targets have reported feeling ill prior to going
to work, feeling disconnected from family and friends,
suffering from depression, feeling overwhelming guilt,
feeling exhausted and unmotivated, experiencing a loss
of interest in anything that they previously enjoyed (such
as hobbies), acute stress and anxiety, digestive disorders,
high blood pressure, insomnia, post-traumatic stress
disorder, reduced self-esteem, musculoskeletal problems,
weight fluctuations, panic attacks and phobias. In addition, targets may suffer economic harm. A target may
lose his or her job (e.g., get fired, become constructively
discharged or resign out of desperation), and/or experience professional or financial setbacks (including due to
absences caused by health harm).
For employers, the integrity of the workplace may be
significantly affected, and productivity, profitability, morale, absenteeism, retention, recruiting and/or hiring may
be impacted. In this connection, millennials, who likely
have grown up with anti-bullying campaigns in school,
are less likely to tolerate workplace bullying. In addition,
co-workers may feel compelled to join in due to their
fears of being targeted if they object to the bullying. They
may feel a lack of trust in management that has failed to
protect the target, and may also suffer health harm (such
as stress and depression) based on the bullying that they
have witnessed. In addition, workplace bullying results in
targets filing workers’ compensation and/or unemployment insurance claims. Accordingly, employers experience increased costs relating to these claims and administrative costs to deal with the claims.

Part VI. The Practical Solution to Workplace
Bullying
How can an employer avoid and/or eliminate workplace bullying?
To avoid and/or eliminate workplace bullying,
employers can take steps including: (1) training all employees—from senior management to the most junior staff—on
workplace bullying; (2) enacting clear workplace policies—
against workplace bullying and requiring professional
workplace conduct; (3) emphasizing core values—those that
focus on maintaining an ethical workplace with integrity; and (4) investigating—immediately and thoroughly,

all claims of workplace bullying, and address bullying
behaviors immediately.
How can an employer avoid false claims?
An employer who undertakes a prompt and thorough
investigation will be more likely to work out misunderstandings and discover false claims before litigation is
commenced.
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