What Portion of a Foundation’s Cost Should Count
Toward a Site Preparation Remedial Cover System Costs?
By Linda Shaw and Dwight Kanyuck
A.

Introduction

B.

The recent revisions to the Brownfield Cleanup
Program (“BCP”) in Environmental Conservation Law
Article 27 Title 14 and associated Brownfield Tax Credits
in Tax Law Section 21 modified the definitions of the costs
eligible for the site preparation tax credits and the tangible
property tax credits with respect to the applicable cost of a
foundation that serves as a cover system.
The new site preparation cost definition in Tax Law
§21(b)(2) includes the following sentence:
Site preparation cost shall not include the
costs of foundation systems that exceed
the cover system requirements in the
regulations applicable to the qualified
site.
The new tangible property eligible cost definition in
Tax Law §21(a)(3)(iv) reads:
eligible costs for the tangible property
credit component are limited to costs for
tangible property that has a depreciable
life for federal income tax purposes of fifteen years or more, costs associated with
demolition and excavation on the site and
the foundation of any buildings constructed as part of the site cover that are
not properly included in the site preparation component and costs associated with
non-portable equipment, machinery and
associated fixtures and appurtenances
used exclusively on the site, whether or
not such property has a depreciable life
for federal income tax purposes of fifteen
years or more.
When these two definitions are read together, it appears the New York State Department of Environmental
Conservation (“DEC”) and/or the New York State Tax &
Finance Department (“T&F”) would be hard pressed to
legitimately argue that no costs associated with a foundation can count toward the site preparation costs when a
cover system is a required component of a remedy since
both definitions clearly state that at least some of the
foundation costs do count as a cover system by referencing part of the foundation as a cover system within the
statutory language. The issues that will be analyzed in
this article are: (1) how thick does a foundation system
have to be to serve as a cover system; and (2) when is a
cover system required?
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Word on the Street

Before beginning the statutory and regulatory analysis, sources familiar with agency deliberations indicate
that DEC and T&F do not intend to count any part of the
costs associated with a foundation system as part of a
cover system. There are also several cases related to sites
in the pre-July 1, 2015 program where foundation costs
are being excluded from the site preparation costs category even though the foundation was included as the cover
system required in the remedial program described in approved Remedial Action Work Plans and Final Engineering Reports, particularly in Track 2 restricted remediation
scenarios.
The alleged reasoning of DEC and/or T&F is that a
foundation is part of the building and, as such, costs associated with a foundation installation should be charged
to only the tangible property costs. Instead, the “word
on the street” is that, instead of the foundation cost, only
the equivalent cost of a two-foot “clean” soil cover would
count as a remedial cover system toward site preparation
costs. Clearly, at least a soil cover system is required at a
Track 4 and Track 2 restricted cleanup site pursuant to 6
NYCRR §§375-6.6; 6.7(d). However, the analysis in this article will reveal that constructed foundation or pavement
cover systems are preferable cover systems to a soil cover,
and, of course, are frequently the “cover system” or “cap”
implemented at a brownfield redevelopment site since the
entire point of a “remedial program” on a brownfield site
is to integrate the planned reuse into the remediation as
illustrated in the analysis below.
In addition, the recent unannounced change of policy
by DEC that foundations are not required for any Track 2
“restricted” cleanup is unfounded since some contamination is still being left at the site at “restricted levels,” and
the foundation serves as the “cap” or “cover” to either:
(a) prevent storm water infiltration into a site; (b) prevent
direct exposure to the residual soil contamination; or (c)
prevent vapor intrusion by incorporation of a vapor barrier or a vapor mitigation system into the foundation itself. The regulations require a cover system at a restricted
remediation site and DEC’s own guidance document, analyzed below, states that a slab is required to address a site
with potential soil vapor intrusion exposure pathways.1
Therefore, it is unclear how all foundation costs can
be prohibited from counting toward the site preparation
costs when the new Tax Law provisions state some of
these costs do count, and the DEC’s own guidance documents indicate that a foundation and pavement cover
system is preferable to a soil cover system.
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C.

Statutory and Regulatory Analysis

controls include, but are not limited to,
pavement, caps, covers, subsurface barriers, vapor barriers, slurry walls, building ventilation systems, fences, access
controls, provision of alternative water
supplies via connection to an existing
public water supply, adding treatment
technologies to such water, supplies, and
installing filtration devices on private
water supplies.4

1.

A BCP Remedial Program Includes the
Construction of a Cap in the BCP Law and
Regulations
Environmental Conservation Law (ECL) §27-1405(5)
defines a “Brownfield Site Remedial Program” or “Remedial Program” to mean:
all remedial activities or actions undertaken to eliminate, remove, treat, abate,
control, manage, or monitor contamination at or emanating from a brownfield
site, including, but not limited to, the
following:
(a) remedial investigation and remedy selection activities needed to
develop such a program;
(b) design activities;
(c) construction activities including
without limitation grading, contouring, trenching, grouting, capping, excavating, transporting, incinerating,
thermally treating, chemically treating, biologically treating, constructing leachate collection and treatment
systems or application of innovative
technologies approved by the department.2
The definition of “Remedial program” pursuant to 6
NYCRR §375-1.2 (ap)(4) states:
Remedial actions, including, but not
limited to, construction related activities and the implementation of remedial
treatment technologies, including without
limitation grading, contouring, trenching,
grouting, capping, excavation, transporting, incineration and other thermal
treatment, chemical treatment, biological
treatment, or construction of groundwater and/or leachate collection and treatment facilities.3
2.

A Cap or Cover Is an Engineering Control That
Acts as a Physical Barrier to Ensure Long-Term
Effectiveness of the Remedial Program
Both ECL §27-1405(11) and 6 NYCRR §375-1.2(o) define an “Engineering Control” as:
any physical barrier or method employed
to actively or passively contain, stabilize,
or monitor contamination, restrict the
movement of contamination to ensure
the long-term effectiveness of a remedial
program, or eliminate potential exposure
pathways to contamination. Engineering

Therefore, a “cap” or “cover system” is defined in
both the BCP law and regulations as an engineering
control, and can consist of “any physical barrier.” Most
remedial programs require engineering controls, including Track 2-4 cleanups.5 Even a Track 1 cleanup site,
which otherwise cannot include an engineering control,
may require such control for groundwater remediation
when “the long-term employment of institutional or engineering controls after the bulk reduction of groundwater
contamination to asymptotic levels has been achieved”
and which otherwise has achieved the Track 1 soil cleanup objectives.6
3.

Regulations Only Define Soil Cover Systems Even
Though Any Constructed Physical Barrier Can Be
a Remedial Engineering Control
Even though the BCP Law and regulations define any
physical barrier serving as a cap to be part of a remedial
program in the form of an engineering control, the regulations do not specifically define a “cap” or “cover system,”
but do define a “soil cover” system in 6 NYCRR §3756.7(d):
(d) Soil covers and backfill.
(1) Soil brought to the site for use as a
soil cover or backfill must:
(i) be comprised of soil or other
unregulated material as set forth
in Part 360 of this title;
(ii) not exceed the applicable soil
cleanup objectives for use of the
site, as set forth in Tables 3756.8(a) or (b), as follows:
(a) for unrestricted use sites,
as set forth in Table 3756.8(a);
(b) for residential, restrictedresidential, and commercial
use sites use the lower of the
protection of groundwater
or the protection of public
health soil cleanup objectives,
for the identified use of the
site as set forth in Table 3756.8(b);
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(c) for industrial use sites,
use the lower of the protection of groundwater or the
protection of public health
soil cleanup objectives for
commercial use as set forth in
Table 375-6.8(b);
(d) for restricted use sites
where an ecological resource
that constitutes an important
component of the environment is determined to be
present, the protection of
ecological resources soil
cleanup objective must also
be considered, so as not to
preclude the growth and
development of plants and
soil dwelling organisms nor
inhibit the activity of burrowing organisms; or
(e) a site specific modification
to a soil cleanup objective, as
set forth in subdivision 3756.9(c), may also be utilized in
compliance with clauses (ii)
(a) through (d) above.7
While a soil cover is defined in the regulations, the
soil cover definition above does not define the thickness
required for a soil cover, but merely the quality of the soil
in comparison to the cleanup standards based on the site’s
use.

D.

Guidance Document Analysis

Since neither the BCP or Tax Law statutes nor applicable regulations define the thickness required for either a
soil or constructed cover system, a review of DEC’s guidance documents is required. It is important to note that
neither applicable guidance document, including DER10 and CP-51, entitled “Soil Cleanup Guidance,” dated
October 2010, are regulations. However, DEC treats these
guidance documents in the same manner as regulations.
This may be the reason why Tax Law §21(b)(2) references
“regulations” that define the cover system requirements.
As noted above, Tax Law §21(b)(2) excludes from site
preparation costs “the costs of foundation systems that
exceed the cover system requirements in the regulations
applicable to the qualified site.” However, Tax Law §21(a)
(3)(iv), defines tangible property costs as including only
“the foundation of any buildings constructed as part of
the site cover that are not properly included in the site
preparation component.” When these two foundation provisions are compared, it seems completely obvious based
on the plain language in the updated Tax Law that some
of the foundation costs count toward the site preparation
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costs as a “cover system.” The question is how much of
the foundation costs are considered site preparation costs
since there are no BCP or Tax Law regulations that define
the “cover system requirements” other than what type of
soil is required for a soil cover system.
The analysis below of DEC’s guidance documents
highlights the provisions related to caps and cover
systems, which do define the required thickness of a soil
cover system, but do not define the thickness of a foundation or pavement cover system. However, the guidance
documents clearly state that when a building foundation
or pavement cap is in place, this type of cover system
eliminates the need for a soil cover system, suggesting
this form of a constructed cap is more permanent and less
permeable, and, therefore, provides more environmental
benefit than a less permanent, more permeable soil cover
system given that the goal of any cap is either to: (a) prevent the infiltration of storm water into the site’s groundwater; (b) eliminate direct contact with remaining residual
contaminated soils; or (c) serve as part of an engineering
control to prevent vapor intrusion.8
DER-10 §5.8(b)(8), entitled “Construction Completion
Report and Final Engineering Report,” clearly states that
a “structure,” which typically includes a foundation, is a
cap, which must be illustrated through as-built drawings
to be included in the Final Engineering Report (“FER”);
which is the document summarizing the remedial program implemented on the site at the completion of the
work:
any permanent structures including,
without limitation, caps, slurry walls,
treatment units, piping and instrumentation diagrams or other remedial structures which will remain in place after
completion of the remedial action, as well
as document areas of changed conditions or removals, as well as mitigation
measures in place to address exposures
related to soil vapor intrusion.
DER-10 §4.1(f)(2) further provides:
A soil cover is required as an element of
any remedy where contamination is present in the exposed surface soil above the
appropriate use-based soil SCG. Exposed
surface soil is the soil which will be present at the surface of a site which is not
otherwise covered by the development at
the site (e.g., buildings, pavement, etc.).
This section continues by stating that the thickness
a soil cover system from the surface of the ground down
shall be “two feet” for unrestricted residential use, restricted residential use or when an ecological resource has
been identified, as set forth at 6 NYCRR 375-6.6, and “one
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foot” for commercial or industrial use at sites not otherwise covered with buildings or pavement.
This entire section of DER-10 inherently implies that
a site covered by a building or pavement is “capped”
since it does not need a soil cover because such a site is
better protected than a site covered by soil cover since no
minimal thickness is required.9 Therefore, one can reasonably assume any thickness of a building or pavement
system is preferable to a soil cover since it has much lower
permeability and is permanent.10 However, this begs the
question of how to interpret the new language in Tax Law
§21(b)(2), which specifically excludes from site preparation costs “the costs of foundation systems that exceed the
cover system requirements in the regulations applicable
to the qualified site.” In other words, there must be some
minimal thickness of what is required for a building or
pavement cover system based on the type of use at a site,
but this is not specifically defined in the BCP or Tax Law,
applicable regulations, or even either of the two applicable remediation guidance documents. While a foundation or pavement system may arguably be thinner than a
soil cover system, based on this analysis, due to its lower
permeability than even low permeability soil, a hardscape
foundation or pavement can only properly serve as a cap
if it does not crack, since cracks allow for infiltration of
storm water into the site or vapor back into the on-site
structures. DER-10 §6.2.1.(b)(3), entitled the “Institutional
Control and Engineering Control Plan” requires “Plans
for the installation, inspection and maintenance of a final
cap, cover system or other engineering controls.”11
Therefore, in order for a foundation or pavement system to effectively serve as a cap, it must be thick enough
based on site conditions to not crack for a long period of
time to meet the long-term maintenance requirements
required in the BCP through implementation of the Site
Management Plan and Environmental Easement.

E.

Building Code Analysis

Since Tax Law §21(b)(2) does not specify the “regulations applicable to the qualified site apply,” the regulatory
analysis must extend outside of the BCP and Tax Law regulations to applicable regulations contained in the New
York State Building Code (the “Building Code”)12 and
New York State Department of Transportation Standard
Specifications (“NYSDOT Specifications”)13 to identity the
structural requirements to ensure that the cover system
does not crack. Therefore, for building floor slabs, a
licensed Professional Engineer would certify the concrete
slab thickness required, based on Building Code requirements, to prevent cracking based on anticipated loads,
soil bearing characteristics, and other considerations, and
the applicable site preparation cost would be allocated
accordingly. Similarly, a licensed Professional Engineer
would certify the required thickness of paved parking
areas or sidewalks, based on NYSDOT Specifications, to
ensure the cover system will not crack based on anticipated loads, soil characteristics and other factors, and al-

locate these costs to the site preparation costs accordingly.
For example, the NYSDOT Specifications indicate that
for an asphalt paving system for a “minor” commercial
driveway where heavy trucks may be present, the asphalt
thickness is up to ten inches with a twelve-inch subbase
course, and the costs associated with such construction
should be considered BCP site preparation costs.14
Based on my experience in the field, during actual remedial projects in the past, NYSDEC has been consistent
with these Building Code and NYSDOT Specification provisions and has typically required approximately 6 inch
pavement caps or one foot building floor slabs to serve
as a “remedial cap,” However, since many brownfield
sites consist of historic fill, which is structurally unstable,
geotechnical investigations have determined building
floor slabs often are at least two feet thick and paved areas
one foot thick, to avoid cracking on these sites. Therefore, it appears the New York State Building Code and
DOT Specifications, as applied by a licensed Professional
Engineer, should be used to define the applicable thickness of a construction cap based on the soil conditions and
anticipated loads at the site.

F.

Conclusion

Based on 24 years of experience working on contaminated sites, the most common engineering control
employed during the vast majority of remedial projects
after source removal of “hot spot” contaminated areas is a
cap or cover system. Even for Track 2 restricted residential
cleanup projects, cover systems of either soil or a constructed foundation and/or pavement has always been
required because a cover system including a demarcation
barrier is required to alert future workers that contaminated soil remains present under the barrier and particularly
where soil vapor remains an issue post-remediation.15 If a
residential restricted use cleanup site requires a two-foot
soil cover, it is certainly preferable for the long-term maintenance of the restricted use at the site to instead have a
one foot floor slab or six inch paved surface on such sites
and is required where vapor intrusion is a potential issue.
In the BCP, which is not only a remediation, but also
a redevelopment program, a new building structure,
including a foundation and associated paved parking lot,
typically serves as the remedial cap or cover system as
opposed to a soil cover system. In fact, the entire purpose
of the BCP is “to encourage persons to voluntarily remediate brownfield sites for reuse and redevelopment by
establishing within the department a statutory program
to encourage cleanup and redevelopment of brownfield
sites.”16 Therefore, it is a very significant policy change if
constructed cover systems, including foundations, are no
longer going to be treated as part of a valid remedy program other than possibly for Track 4 cleanups. Taking this
policy to its ultimate extreme, parties in the program may
elect to implement fewer Track 1 and 2 cleanups, and instead implement Track 4 cleanups so that a portion of the
foundation costs will in fact count towards site prepara-
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enforceable means of ensuring the performance of maintenance,
monitoring or operation requirements, and of ensuring the
potential restriction of future uses of the land, including
restrictions on drilling for or pumping groundwater for as long
as any residual contamination remains hazardous” (emphasis
added)).

tion costs. Such a policy would be contrary to the purpose
of the BCP Law to encourage more permanent cleanups.17
The new Tax Law §21(b)(2) and §21(a)(3)(iv), read
together, clearly recognize there needs to be an allocation
between site preparation costs associated with the portion
of foundation costs required for a cover system, and tangible property costs for where the foundation exceeds cover
system requirements. Since some of the costs must count
as site preparation costs when a constructed foundation
is implemented at a brownfield site, the only applicable
regulations addressing the issue of how thick a foundation has to be to effectively function as a cover system
(i.e., will not crack) are found in the applicable Building
Code and DOT Specifications. These regulations should
be applied to determine the thickness required at a given
site based on its geotechnical considerations.
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