The Uses and Abuses of the Power of Attorney
By Paul T. Shoemaker
A power of attorney is a
document by which a principal designates an agent to act
on his or her behalf.1 Powers
of attorney can be used by
individuals to appoint agents
to execute legally binding
documents for them when
they cannot be present. For
example, a person who is
moving may designate an
agent in the place he is leaving to stand ready to execute
a deed in connection with the sale of the person’s house
in that place on his behalf after he has moved away.2
Over the years, the actions taken pursuant to powers
of attorney have become much broader in scope, the legitimacy of durable powers of attorney—which continue
to be valid and effective even after the principal has become incapacitated—has been recognized and the use of
durable powers of attorney has become widespread.
As the powers became broader, and durable, concern
developed that principals often were not fully aware of
the scope of the authority they were granting to their
agents under powers of attorney, and that unintended
consequences and abuse were all too likely.
Accordingly, New York enacted a new statute governing powers of attorney effective September 1, 2009.3
The new statute provides safeguards and precautions for
powers of attorney that authorize actions with respect to
financial and estate planning.
The safeguards and precautions include: (a) the
granting of power to make gifts, (b) clarification of the
duties of the agent, and (c) provision for appointment of
a monitor to keep tabs on the actions of the agent.
This article will discuss the prerequisites to a valid
power of attorney, the use of powers of attorney for estate
planning purposes, and the potential for abuse that exists
whenever a broad grant of authority is made in a power
of attorney.

Historical Background
Today we refer to the person appointed to act on
behalf of the principal as the “agent.” In previous times,
such person was referred to as an “attorney-in-fact.”
That, however, is not the term used in the new statute;
the term “agent” now is preferred.4
Traditionally, each power of attorney spelled out with
some particularity the power given to the agent and frequently the power was limited to a specific transaction or
function.
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However, New York adopted a statutory short form
power of attorney in 1948, which provided for the grant
of various powers to the agent and contemplated that
numerous powers to be exercised in unspecified future
situations would routinely be granted.5 The new law further provided that the power of attorney would terminate
upon revocation or when the principal died or became
incapacitated.6
New York amended the power of attorney statute in
1975 to provide for a “durable” power of attorney.7 Under
a “durable” power of attorney, the power continues to be
in effect even after the principal has become incapacitated.8 This permits the power of attorney to be used for financial and estate planning purposes and it also can avoid
the need to have a guardian of the person appointed for
the principal because the agent can handle the principal’s
financial and other affairs.
New York’s law governing powers of attorney was
amended again in 1996 and broadened to enable a principal to empower his or her agent to make gifts of the principal’s property.9 This change in the powers that could be
granted to the agent, as well as the provision for powers
of attorney to be durable, greatly expanded the breadth
and scope of the authority that could be and typically was
granted under a power of attorney.
However, the statutory short form power of attorney
did not signal to the principal that such great authority
was being granted to the agent. Moreover, the only requirement for execution of the power of attorney was that
the principal’s signature had to be notarized, a very limited and often perfunctory formality.

New York’s New Power of Attorney Law
In 2008, New York passed a new power of attorney
law, effective September 1, 2009, in order to deal with the
above concerns.10 The New York State Law Revision Commission had conducted a study and concluded that there
were problems that needed to be addressed.
As a result, the Legislature created a new §5-1514 of
the General Obligations Law, which provides for what is
known as a Gifts Rider. The Gifts Rider is required to be
executed by the principal and signed by two witnesses.
These execution requirements are intended to alert the
principal to the significance of granting gift–giving authority to the agent.
The form of the Gifts Rider also facilitates careful
decision–making concerning whether the agent will be
allowed to make gifts of the principal’s property to third
parties and also whether the agent will be allowed to
make gifts to himself or herself. This is achieved by requir-
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ing the principal to check specific boxes if he wishes to
authorize the agent to make gifts.
The Gifts Rider is a document separate and apart
from the power of attorney itself. A Gifts Rider is required
in order to authorize an agent to create, amend, revoke
or terminate an inter vivos trust, to designate or change
the beneficiaries of a retirement benefit or plan, to change
the beneficiaries of any life insurance, to open, modify or
terminate a bank account in trust form, and to take other
actions which would transfer the property of the principal
without consideration.
These powers are quite broad and enable the agent
to undertake estate-planning activities on behalf of the
principal. The point of the new law was not to narrow the
powers of the agent but instead to spell them out in some
detail so that the principal will not inadvertently grant
such broad powers without giving prior thought and consideration to whether he or she wants to do so.
The Legislature further sought to deal with some of
the concerns about powers of attorney by enacting §51505, which sets forth the fiduciary duties of the agent,
reflecting the fact that the common law saw the agent as
a fiduciary. As part of the effort to bolster and enforce the
recognition of the duties of the agent, the statutory short
form power of attorney as set forth in §5-1513 of the new
law added a notice to the agent that explains the role of
the agent, his fiduciary duties and the legal limitations on
his authority.
In the same vein, the Legislature enacted §5-1509 authorizing the principal to appoint a monitor to oversee the
actions of the agent on behalf of the principal. The monitor has the authority to request that the agent provide him
with a copy of the power of attorney and copies of documents recording transactions the agent has carried out for
the principal.11
The new law also provides for an expanded “Caution
to the Principal” that is intended to provide the principal
with a greater amount of information about the gravity of
the document.12
The new law also addresses concerns about the acceptance of powers of attorney by third parties. At times,
third parties (such as banks and securities brokers) have
refused to allow actions to be taken pursuant to powers
of attorney, to the consternation of persons attempting to
take such actions.
The new law provides, in §5-1504, that a financial institution cannot require a power of attorney to be on the
institution’s own form and, as a general rule, must instead
accept any validly executed power of attorney.
However, third parties do have the ability to refuse to
accept powers of attorney if they have reasonable cause
for doing so. For example, if the third party has actual
knowledge that the principal is deceased or was incapacitated when he or she executed the document, the third
party may refuse to accept the power of attorney.
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The new law added a section (§5-1510) authorizing
the agent to go into court to obtain an order compelling a
third party to accept the power of attorney.
Finally, the new law seeks to deal with concerns about
HIPAA privacy rules and limitations by providing specifically in §5-1502K that an agent can examine and deal with
the principal’s medical bills provided that the power of
attorney includes a general power with respect to records,
reports and statements.

Using a Power of Attorney as an Estate Planning
Tool
The use of a power of attorney as an estate-planning
tool is illustrated by the decision of the Appellate Division, Second Judicial Department, of the Supreme Court
of the State of New York in Perosi v. LiGreci.13
In Perosi, the court held that an amendment to a trust
was effective even though it had been executed by the
grantor’s attorney-in-fact and not by the grantor himself.
Shortly before his death, the grantor had executed a
durable statutory short form power of attorney appointing his daughter, Linda Perosi, as his attorney-in-fact. She
then executed the trust amendment and obtained the consent of the three beneficiaries. The amendment designated
the grantor’s grandson (Nicholas Perosi, the son of Linda
Perosi) as the new trustee.
The grantor’s brother—who had been designated as
the trustee in the original trust instrument—challenged
the authority of the attorney-in-fact to amend the trust on
behalf of the grantor.
The Appellate Division rejected that argument, finding that the power of attorney granted the attorney-infact authority over “estate transactions” and “all other
matters.” The court held that the amendment of the trust
instrument was not, by its nature or pursuant to public
policy, an action that required personal performance by
the grantor himself.
The Appellate Division listed examples of matters
that do require personal performance such as the execution of a will, the execution of an affidavit upon personal
knowledge, or getting married or divorced.
However, there is no statutory requirement that
amendment of a trust be by personal performance and,
since the trust instrument in this case did not prohibit the
grantor from amending the trust by way of his attorneyin-fact, the court concluded that the amendment was
valid.
The Appellate Division noted that there was no evidence that the grantor was incapacitated at the time of
the amendment even though it was made shortly prior
to his death, but then observed that the grantor’s condition—as long as he remained alive—was not relevant in
any event inasmuch as the power of attorney was durable
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and would have remained in force during any period of
incapacity.14
Interestingly, the trust in Perosi was created by an “Irrevocable Trust Agreement” that contained a proviso stating that it “shall be irrevocable and shall not be subject to
any alteration or amendment.”
Notwithstanding that language, the court held that
Section 7-1.9 of the Estates, Powers and Trusts Law
(“EPTL”) allowed for the amendment of the trust with
the written consent of all persons beneficially interested
in the trust. The trust’s beneficiaries were the three adult
children of the grantor and all three consented to the
amendment.
Accordingly, notwithstanding the language in the
trust stating that it was irrevocable and not subject to alteration or amendment, the amendment was found to be
valid and effective.15
As noted above, in Perosi, the amendment consisted
of the removal of the trustee designated in the trust instrument (the brother of the grantor) and the replacement
of that trustee with a new trustee—the grandson of the
grantor. No change was made in the beneficiaries’ shares.
The trust corpus consisted of a $1,000,000 life insurance
policy and the trust provided that, upon the death of
the grantor, the proceeds of the policy would be divided
among his three adult children.
The amendment affected only the identity of the
trustee and changed that person from the grantor’s
brother to his grandson. The dispositive provision of the
trust—calling for the proceeds of the life insurance policy
to be divided among the three adult children—was not
changed. Moreover, the role of trustee was not particularly lucrative.
There would of course be commissions payable,
but they were not likely to exceed $10,000 based on the
amount involved. Nevertheless, the brother resisted the
proposed amendment and sought to remain in office as
the trustee. His efforts were successful at the trial court
level, but the Appellate Division rejected his arguments
and found the amendment to be effective.
The Perosi ruling illustrates the broad reach of powers
of attorney and how they can be used to alter an individual’s estate plan. It also shows how a seemingly irrevocable
and unalterable trust may in fact be subject to amendment
if certain conditions are fulfilled.

name and used those powers to withdraw money from
the bank accounts and deposited that money into her own
checking account.
Significantly, the court held that, where there is a confidential relationship, the burden shifts to the beneficiary
of a transaction to prove by clear and convincing evidence
that the transaction was fair, open, voluntary, and well understood, and therefore free from undue influence.
The court went on to state that the daughter had a
fiduciary relationship with the decedent by virtue of the
powers of attorney that she held with respect to the subject bank accounts.
The court accorded great weight to the Surrogate
Court’s credibility determination that the daughter’s testimony explaining the transactions was “evasive, dissembling, and incredible.”17
The Appellate Division in Boatwright cited its own ruling of 5 years earlier in Matter of Audrey Carlson Revocable
Trust.18
Audrey Carlson Revocable Trust also involved transfers
of funds pursuant to a power of attorney for the benefit
of the agent. In Carlson, the court stated that “an attorneyin-fact will only be authorized to make gifts to himself or
herself to the extent that such gifts are in the principal’s
best interest.”19
In practice, this ordinarily means that the agent must
show that the gift–making was known to and authorized
by the principal. In the Carlson case, the Appellate Division stated that the evidence had not been sufficiently
developed and the matter was remanded for a hearing to
determine whether the agent could show that the transfers were indeed free from fraud, deception or undue
influence.20

Conclusion
The power of attorney can be a useful tool for estate
planning purposes. As seen above, however, it is subject
to abuse and therefore should not be utilized lightly. Lawyers should carefully and fully advise their clients regarding the powers that can be granted and should make sure
that the principal does indeed want to grant such powers
after having been fully informed of the risks and benefits
that are involved.
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