People v. Peque: A New Due Process Requirement with
Many Open Questions
By Sheila L. Bautista
On November 19, 2013, the Court of Appeals decided
People v. Peque, which now requires trial court judges to
advise all criminal defendants pleading guilty to felony
crimes that if they are not citizens of the United States,
their conviction may render them deportable.1 Peque
overruled the Court’s 1995 decision in People v. Ford,2
which had previously held that the failure to provide
deportation warnings to noncitizen defendants did not
violate due process because deportation is a collateral
consequence of a criminal conviction.3 Similar to the analysis underlying the Supreme Court’s decision in Padilla v.
Kentucky,4 Peque discussed how federal immigration laws
passed in 1996 significantly curtailed discretion to grant
relief from deportation, which in turn increased the likelihood that a criminal defendant might face deportation
following conviction of a removable crime.5 Reasoning
that deportation as a consequence of conviction is more
of a certainty now than when Ford was decided, Peque
held that deportation is one of those “rare” situations,
previously alluded to in People v. Gravino and People v.
Harnett,6 in which a collateral consequence of a criminal
conviction could affect the voluntariness of a defendant’s
guilty plea.7
To satisfy the requirements of Peque, the court must
tell the defendant pleading guilty to a felony, in substance, that if the defendant is not a citizen of the United
States, he or she may be deported upon a guilty plea.8 In
that respect, the Peque requirement is more general than
what is required of defense counsel under Padilla.9 Thus,
Peque also suggested, but did not require, that courts encourage a defendant to speak to defense counsel about
what particular deportation consequences might arise
from pleading guilty.
The Peque decision provided some guidance about
the procedure for criminal defendants to obtain relief under the new due process requirement. One rule the Court
discussed was preservation. When a defendant has “no
practical ability to object to an error in a plea allocution
which is clear from the face of the record,” then a Peque
challenge to the conviction need not be preserved by way
of a CPL 220.60(3) motion to withdraw a guilty plea or a
CPL 440.10 motion to vacate a conviction.10 For example,
if there is no proof that a defendant was aware that deportation was a possible consequence of pleading guilty,
then the Peque challenge need not be preserved. Ironically, the defendant in Peque was unable to obtain relief
from the rule that bears his name. At sentencing, Peque’s
attorney told the court that defendant would be subject to
deportation after he completed his sentence. Facing 17½
years in prison and 5 years of post-release supervision for

committing first-degree rape, Peque asked the sentencing court for “mercy” and requested that he be deported
back to his home country within five years. By doing so,
he demonstrated his awareness that he could be deported
if he pleaded guilty; thus, he was required to preserve his
due process challenge to the guilty plea. The Court ultimately found that he had failed to do so.11
Peque also made clear that a court’s failure to provide
a deportation warning to a defendant pleading guilty
does not automatically entitle a defendant to relief. Once
a Peque violation has been established on appeal, then the
case should be remitted to the trial court for a defendant
to demonstrate prejudice by way of a motion to vacate the
plea. Upon a facially sufficient motion, the court should
grant a hearing to give the defendant an opportunity to
demonstrate prejudice arising from the court’s failure to
warn—that is, a “reasonable probability” that if he had
known that the guilty plea potentially rendered him deportable, he would not have pleaded guilty and would instead have gone to trial. In making the prejudice determination, the court may consider the favorability of the plea,
the potential consequences the defendant might face upon
conviction after trial, the strength of the People’s case, the
defendant’s ties to the United States, and any advice defense counsel may have given regarding deportation.12
This new hybrid, two-stage procedure, combining
aspects of direct and collateral review, has raised a host
of questions for criminal practitioners, few of which have
been addressed in subsequent appellate decisions. First of
all, how may a defendant bring a Peque claim? By creating
the procedural mechanism for appellate courts to remit
cases with Peque violations back to the trial court for a
prejudice hearing, the Peque court arguably directed that
these claims must be brought on direct appeal, rather than
in a collateral post-conviction motion.13 The Appellate Division, First Department espouses this view and has ruled
that a Peque claim cannot be brought collaterally via CPL
440.10 motion because the failure to administer a Peque
warning is the kind of error that is apparent from the record that must be brought on direct appeal.14
The next question is, what procedural rules govern
the second-stage prejudice proceeding? The Peque court
provided limited guidance to this question. Peque’s requirement that a defendant present a facially sufficient
plea vacatur motion before the court holds a hearing to
determine prejudice mirrors the requirements of CPL
440.30. Yet, it is unclear from Peque whether 440.30 applies
in full.
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Finally, the issue of Peque’s retroactivity to convictions that were final before the case was decided has to
be considered. Thus far, the Appellate Division, First
Department is the only appellate court to decide the issue of Peque’s retroactive and prospective application. In
People v. Llibre, the court ruled that Peque does not apply
retroactively to convictions that were final before Peque
was decided.15 However, if a defendant had a direct appeal pending when Peque was decided, he may raise a
Peque claim on direct appeal.16 In other words, if a defendant filed a notice of direct appeal prior to the date
Peque was decided, but the direct appeal had not yet been
completed by that date, he may obtain Peque relief on
direct appeal. In People v. Brazil, the People argued that
Peque should apply only prospectively to cases in which
judgment was entered after the date of the Peque decision, but the First Department rejected that argument on
the ground that Peque announced a rule of federal constitutional law. But the court denied Peque relief on the
grounds that the defendant misrepresented to the court
that he was a United States citizen. The defendant’s application for leave to appeal the decision in Brazil is currently pending.
Though the new due process requirement in Peque
sounds simple, the decision leaves open many complex
questions. Time will tell how these issues will be resolved.
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