Land Use Law Update:
Is the Tide Turning Toward Municipal Liability for
Failure to Adapt to Climate Change?
By Sarah J. Adams-Schoen
Local governments are
often referred to as “on the
front line” of climate change
adaptation. This characterization makes sense given
that “[l]and use patterns are
determined, infrastructure is
designed and provided, and
many other development issues are decided at the local
level, where natural hazards
are experienced and losses
are suffered most directly.”1
Furthermore, local governments have an array of tools
in their toolbox that can help adapt their communities to climate change-related conditions including
building codes; land use, zoning, and subdivision
regulations; comprehensive, capital improvement,
transportation, floodplain management, storm-water
management, and open space plans; facilities needs
studies; population growth and future development
studies; and economic development plans. Municipal regulation of the form and placement of building
stock in particular offers an opportunity to create more
resilient infrastructure and patterns of development;
whereas, failure to proactively plan for rising seas,
higher storm surges and more frequent and intense
storms will result in further investment in infrastructure and patterns of development that, at best, fail to
adapt to hazards, and, at worst, exacerbate hazards.2
The current state of the law, however, creates
uncertainty about whether municipalities have a duty
to mitigate foreseeable climate related hazards. The
International Panel on Climate Change’s most recent
projections suggest that failure to promptly and aggressively mitigate and adapt to climate change will
significantly diminish the ability of coastal communities to moderate harms like flooding and foreclose
some opportunities to do so in the future.3 Given the
clear role for local governments in adaptation planning and implementation, some question whether
local governments will soon face liability for failure to
plan for and implement hazard mitigation measures.4
Because the consequences of destructive storms are
foreseeable and at least in part attributable to failures
in the legal system, Professor Maxine Burkett argues
that local governments could face tort liability for failure to adapt to climate change.5

So far, in the United States, plaintiffs’ claims
against local governments have not extended to negligent failure to adapt to climate change. Rather, typical
claims have involved plaintiffs injured by flooding
alleging that the municipalities’ negligent design,
construction, or operation of flood control structures
caused the plaintiffs’ injuries.6 Liability in these cases
has tended to hinge on whether the municipality’s
conduct was statutorily immune,7 and, if it was not,
whether the plaintiffs proffered sufficient proof of
negligence and causation.8 In at least one instance,
plaintiffs injured by flooding brought an action against
a county government claiming that the county’s negligent regulation of development on an adjacent property
caused plaintiffs’ damages.9 The court in this case held
that the county owed no duty to homeowners to ensure
that development of an adjoining subdivision would
not create a risk of flooding the homeowners’ property.
The Fifth Circuit ultimately rejected tort theories of
liability in the Katrina litigation as violative of governmental immunity under the Flood Control Act and
discretionary-function exception to the Federal Tort
Claims Act.10 But, in the U.S. Court of Federal Claims
case St. Bernard Parish Government v. United States, the
court essentially expanded Takings Clause liability to
encompass governmental negligence that exacerbates
weather-related damage to property.11 Relying in large
part on the U.S. Supreme Court’s 2012 decision in Arkansas Game & Fish Commission,12 the court ruled in St.
Bernard Parish that the U.S. Army Corps of Engineers’
failure to properly maintain the Mississippi River–Gulf
Outlet (“MR-GO”), a seventy-six mile long navigational channel constructed, expanded and operated by the
Corps, resulted in a taking of private property without
just compensation in violation of the Takings Clause
because it exacerbated flood damage from Hurricane
Katrina and several subsequent storms, and, although
only temporarily, wrongfully deprived landowners
of the use of their property. Because St. Bernard Parish
involved affirmative governmental actions (i.e., negligent expansion and maintenance of the navigational
channel), the case leaves open the question of whether
a government entity could be liable for failing to prepare for sea level rise, storm surges and other climaterelated risks.13
Notwithstanding the lack of clarity in the law,
some municipalities have proactively begun to plan
for and implement hazard mitigation measures. Steps
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that coastal municipalities can and are taking include:
(1) reviewing waterfront development plans and
related regulations to assess whether development
and rebuilding is being allowed or even encouraged in
areas that are currently vulnerable or will become vulnerable within the lifespan of the development, and
whether the development is increasing the vulnerability of adjacent areas; (2) amending structure elevation
requirements to reduce the vulnerability of the structure throughout its entire useful life, not just for the
next five, ten or twenty years; (3) assessing zoning and
building codes to determine whether they impose requirements on the construction of elevated structures
that increase local flood risk by, for example, increasing the impermeable surface areas; and (4) educating
constituents on scientific projections regarding future
flood and other related risks so that they can make
prudent building and buying decisions. Because we
can anticipate the addition of substantial new building
stock and infrastructure over the next few decades,14
local governments that regulate the placement and, in
some respects, design aspects of building stock have
an opportunity—if not a duty—to avoid locking in
infrastructure that increases flood and other related
risks.
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