Copyright Corrida: Weighing in on the VARA Rights of
“Charging Bull” and “Fearless Girl”
By Irina Tarsis
I.

Introduction: Guerrilla Antics
CowParade1

Long before the
came to the Big Apple
in 2000, another bovine had already become a prominent
fixture in New York City. Inspired by the 1987 stock market crash, it was an homage by an Italian-born American
artist, Arturo Di Modica, to his new country. In 1989,
Di Modica placed his now iconic bronze sculpture of a
bull in front of the New York Stock Exchange buildings
at the intersection of Wall and Broad Streets as a gift to
New Yorkers, a symbol of the “strength and power of
the American people.” Di Modica reportedly spent over
$350,000 of his own money and three years of his life to
create the three-and-a-half ton bronze, which he installed
surreptitiously without permission from the city.2 The
first installation was short lived; the police removed the
work to a storage facility in Queens. Later, it returned to
the Financial District, renamed “Charging Bull” (hereinafter, the “Bull”) and lawfully installed in a prominent location in Bowling Green Park. Today the Bull stands facing north on special pavers demarcating the boundaries
of the artwork, a “unique embodiment of the power and
vigor of New York’s and the nation’s financial markets”3
and a reference to the “bull market” that Di Modica was
conjuring for New York after the financial crisis.
Fast forward to 2017: Di Modica’s internationally renowned “Bull” indisputably has become a work of recognized stature, having appeared in countless guidebooks
and textbooks, not to mention tourist photographs, souvenirs, and films about New York. It is displayed “under
the auspices of the New York City’s Department of Parks
and Recreation.”4 While ownership of the Bull is unclear,
intellectual property rights in the work remain with the
artist. Di Modica registered it with the U.S. Copyright
office in 1998.5 However, although registration is a prerequisite to most copyright infringement actions, it is not
a prerequisite for the type of action Di Modica threatened
recently over the Bull.6
On March 8, 2017, another bronze statue, this one
weighing only about 250 pounds, made an appearance
in vicinity of the Bull. Resting on the same cobblestones,
it depicted a pre-teen—“Fearless Girl”—facing and leaning toward the Bull, posed with her hands on her hips.
Standing in the path of a charging bull is fraught with
danger; even experienced matadors risk being gored to
death. The face-off between two bronzes is not a matter
of life and death, but it is a standoff between public and
private interest, a juxtaposition of past and present, a
mixing of messages and a tug of war between commerce
and expression.
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“Fearless Girl” (hereinafter, “Girl”) was created by
Delaware-based artist Kristen Visbal, reportedly on commission from the investment firm State Street Global
Advisors (SSGA),7 with a role attributed to the advertising agency McCann New York.8 Visbal first learned of the
project on November 30, 2016. Apparently McCann needed a female scupltor who worked in bronze to create a
sculpture of a child. The work needed to be done quickly
for temporary installation in time for International Women’s Day. After producing almost a dozen preliminary
drawings, Visbal began sculpting Girl around December
29, 2016. SSGA has said that the work, which it owns,9
was meant to celebrate “the power of women in leadership and the potential of the next generation of women
leaders.”10 It was intended to interact with Bull, and the
juxtaposition of the two works has arguably dramatically
changed Bull’s message. Girl stands close enough to lock
gazes with Bull and issues a challenge: “I am here, what
are you going to do about it?!”
On August 12, 2017, Di Modica, now in his seventies, held an emotional press conference during which
he explained that his sculpture stands for “freedom in
the world, peace, strength, power, and love” and stated
his belief that Girl changed this meaning by making Bull
symbolize something negative.11 The standoff raises the
question of what legal protection is available to the two
artists whose bronzes have locked gazes near Bowling
Green.

II.	Authorization to Display Works of Art in
Public Places
In order to install anything semi-permanently or
permanently, such as a work of art, in New York City, the
owner of the work or its agent must apply for and obtain
a license from the New York City Department of Parks
and Recreations Services. The process for determining
how authorization is granted to works of art in public
spaces, where the works of art interact with one another,
is unclear. While it is also unclear whose idea it was to
commission and install Girl so as to incorporate Bull into
an ensemble composition, it is undisputed that Girl was
installed with permission from the city.
Irina Tarsis is an art historian and an attorney who focuses on copyright and property dispute cases. She is the founding director of the
Center for Art Law in Brooklyn, New York. The author wishes to thank
Courtney Doagoo and Wylie Rechler for their assistance with this
article.
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The initial duration of the license issued for Girl by
the New York City Department of Parks and Recreation
was only four days.12 However, the license has been
extended until International Women’s Day in 2018. Typically, the Department, which encourages “the creation
and installation of temporary public art in parks throughout the five boroughs,” reviews proposed projects to determine whether any given piece of temporary art “may
be displayed in prominent flagship parks, neighborhood
parks and playgrounds, and traffic islands.”13 Temporary
installations typically last from two weeks to one year.
The controversy concerning Di Modica’s copyright rights
in Bull, discussed below, could have an effect on state or
municipal authorization for display of artwork in public
spaces.

III.

Visual Artists Rights Act

Under the Copyright Act, in addition to their economic rights, artists have some limited protection of their
“moral rights” under the Visual Artists Rights Act of 1990
(VARA), codified in section 106A of the Copyright Act.
VARA narrowly incorporates the moral rights provision
of Article 6bis of the Berne Convention for the Protection
of Literary and Artistic Works, which deals with moral
rights such as the right to object to certain modifications
and other derogatory actions toward artistic works.14
VARA protects “works of visual art,” which are defined
in section 101 of the Copyright Act to include “a painting,
drawing, print, or sculpture, existing in a single copy, in a
limited edition of 200 copies or fewer that are signed and
consecutively numbered by the author, or, in the case of
a sculpture, in multiple cast, carved, or fabricated sculptures of 200 or fewer that are consecutively numbered
by the author and bear the signature or other identifying
mark of the author.”15 The definition excludes site-specific
works on the theory that location may not be an integral
part of the work, and the rights of property owners are
implicated.16
The passage of VARA came on the heels of the controversy surrounding the removal of Richard Serra’s sitespecific sculpture “Tilted Arc,” which was commissioned
by the United States General Services Administration
Arts in Architecture program in 1979. It was a solid 120feet long curved steel wall that bifurcated Foley Federal
Plaza in lower Manhattan. The sculpture ultimately was
removed on the ground that it disrupted the public space.
The removal prompted Serra to sue, claiming that the
removal was tantamount to destruction of his work. Serra
lost that battle,17 but his plight may have paved the way
for the passage of VARA, which was signed into law the
year after the Second Circuit rejected his claim.
VARA reflects a reluctant incorporation of moral
rights into the U.S. property right-focused legal system. It
purports to protect sculptures and other visual artworks
from being intentionally destroyed, distorted, or modified
in a way that would prejudice the author’s honor or re-
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putation. Specifically, section 106A(a)(3) provides that the
author of work of visual art has the right
(A) to prevent any intentional distortion,
mutilation, or other modification of that
work which would be prejudicial to his
or her honor or reputation, and any intentional distortion, mutilation, or modification of that work is a violation of that
right, and (B) to prevent any destruction of
a work of recognized stature, and any intentional or grossly negligent destruction
of that work is a violation of that right.18
Notably, the statute does not expressly require that the
distortion or modification involve physical alteration of
the work. Indeed, a physical distortion is much harder to
bring about than a contextual or metaphysical one. Among
the questions raised by the placement of Girl is whether it
infringes Di Modica’s rights under VARA. Or is Visbal’s
work merely commenting permissibly on Bull in a manner
akin to fair use?
Di Modica’s rights fall within the scope of VARA
because he held the rights to Bull when VARA went into
effect in 1990. He believes the message he incorporated
into Bull is negatively affected. But does the message and
placement of Visbal’s Girl in a way that distorts the message of Bull give rise to a 106A claim? The answer seems
to be no because there is no physical damage19 being done
to Bull, and merely placing Girl in a way that affects the
perception of Bull does not violate VARA. Moreover, section 106A may excuse SSGA’s incorporation of the Bull
into its “SHE” marketing campaign because under section
106A(c)(3), no portrayal of a work of art can be characterized as a destruction, distortion, mutilation or other modification. Thus, Di Modica cannot prevent Bull from being
portrayed in a negative light by SSGA or anybody else.
According to SSGA, Girl was meant to “send a message” about workplace gender diversity and to encourage
companies to recruit women to their boards. In fact, it was
a publicity stunt by an investment firm that has managed
the SPDR SSGA Gender Diversity Index ETF on the NASDAQ with the ticker symbol “SHE.” The plaque installed
at Girl’s feet reads “Know the power of women in leadership. SHE makes a difference.” According to a video on
SSGA’s website, Girl was placed “in a spot that made her
impossible to ignore.” The video juxtaposes images of
the artist working in her studio, sketching, molding and
tooling clay, and casting and chiseling bronze statue with
quotes such as “Studies show companies with women in
leadership perform better than those without” and “This
International Women’s Day, we created a symbol of female
leadership for today and tomorrow . . . and put her somewhere no one could ignore.” SSGA thus has admitted that
the location of Girl was carefully chosen, but it (coyly or
shrewdly) makes no reference on its website to Di Modica
or Bull. (Of course, if it did, it potentially would be guilty
of copyright infringement.) Girl is depicted looking into
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the distance, but the informed viewer knows where her
gaze is fixed. The website states that the “bronze statue of
a confident young ‘Fearless Girl’ was installed in the heart
of New York City’s financial district,”20 but this suggests a
location at the intersection of Wall Street and Broad Street
or near the Federal Reserve Bank of New York on Liberty
Street, or in Times Square near the NASDAQ Market Site
that lists SSGA Gender Diversity Index ETF SHE shares—
not the actual site near Di Modica’s Bull.
In April 2017 Di Modica reportedly threatened to
bring a copyright claim based on the placement of Girl.
He was not alone in objecting to how his message had
been usurped—and the popularity of Bull harnessed—for
marketing purposes. Academics, lawyers, and journalists
commented on the dispute and on whether Di Modica
had a viable legal claim.21 For example, a Boston-based art
lawyer, Nicholas O’Donnell, wrote that “the elements of
VARA rights are not implicated by the installation of ‘The
Fearless Girl’ because nothing has actually happened to
‘Charging Bull,’” and “none of the arguments [Di Modica]
advances would bestow on him the kind of right to be
asked first that he proposes.”22
Although Di Modica has not filed a lawsuit as of August 2017, this author believes that while Bull can continue to succeed as a work of art without Girl and could be
moved elsewhere in the Financial District without harming Di Modica’s reputation, the message of Girl would be
greatly diminished if she and Bull were to be separated
(whether by court order or otherwise). The license granted
to Girl is due to expire in the winter of 2018. However, like
the temporary permit originally bestowed on Bull, which
became permanent, it is possible that Girl also will not be
temporary. If she is removed, however, Bull will do just
fine on its own (as it did before), whereas Girl will have
relatively little to say for herself in isolation.

IV.	Conclusion
While Di Modica may be contemplating legal action
for perceived violation of his moral rights, the images
and the commentary that followed the installation of Girl
have already generated a healthy amount of discussion
about art and law. Similar to the controversy involving
the Renoir painting and a kimono dress-up debacle at the
Museum of Fine Arts in Boston23 and protests directed
at the painting by (white artist) Dana Schutz of Emmett
Till’s open casket that was exhibited in the 2017 Whitney
Biennial,24 the symbolism conveyed by art transcends the
law, which has a limited role to play in regulating artistic
meaning.
At Bowling Green, for example, the positive message imparted by Bull has been co-opted by a financial
investment firm and diminished as a positive symbol of
American corporate culture. Slipping in the little girl that
challenges the iconic work of art can be seen as either a
symbol of feminism and changing times or an opportunistic move by a corporation willing to take a calculated risk
of copyright infringement for PR purposes. Either way, Di
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Modica will not know for sure whether copyright law provides relief unless he files (and pursues) a complaint.
SSGA’s decision to capitalize on Di Modica’s iconic
sculpture to promote its financial product, SHE, the SSGA
Gender Diversity Index, is arguably more clever—and
legally less risky—than appropriation à la Jeff Koons or
Richard Prince.25 Instead of copying Bull and using it in
(or presenting it as) a new work, SSGA decided to interact
with it, casting Girl as a matador. It can be argued that Girl
is not taking anything from, or incorporating, Di Modica’s
work, but copying is not the only form of taking. If nothing else Girl challenges the negative connotations one may
see in Bull, a stand-in for male-dominated financial sector
that is unfriendly to female participants.
In May 2017, Alex Gardega, a New York City artist,
installed a papier-mâché sculpture on the same Bowling
Green meridian.26 Named “Sketchy Dog/Pissing Pug,” the
sculpture depicted a small dog, lifting its leg to urinate.
The sculpture was installed briefly and without a permit
from the city. Despite its brief appearance on the Bowling
Green arena, the message was clear: copyright is a spectator sport, and everyone is a critic.
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