Family Ties: Eviction Proceedings Against Family
Members, Spouses and Domestic Partners
Appellate Term Rejects Application of “Familial Exception” to Summary
Proceeding Against Licensee
By Anthony R. Filosa
What do your couch surfing brother-inprivilege from the owner, without possessing
law, your adult child who enjoys the trapany interest in the property, and who bepings of the family home too much to finally
comes a trespasser thereon upon revocation
leave the nest, and your live-in (unmarried)
of the permission or privilege.”3 In Rosentiel,
significant other have in common? When it
a husband sought to evict his wife from the
comes to their residing in your home, the law
residence they once shared as their marital
regards them as a licensee—one who enters
home.4 The husband moved out of the home
your home with your express—albeit revocaand while an action to annul the marriage
ble—permission to reside there. When these
was pending, no decree had been entered or
inhabitants overstay their welcome, RPAPL
agreement reached regarding the termination
§ 713(7) provides a relatively quick proceof the marriage or the occupancy of the maridure for their removal—a licensee eviction
tal home.5 The Appellate Division reversed
summary proceeding. However, a line of
the judgment of the Supreme Court grantcases that had their roots in the general
ing the husband a judgment of possession,
Anthony R. Filosa
prohibition of summary eviction proceedings
reasoning that as a person for whom a legal
against spouses seemingly rejected the ability to maintain
obligation to support existed, a wife was not a licensee
summary eviction proceedings against not only spouses,
who acquired her right to reside in the premises solely
but also other family members and persons with whom
by the revocable permission of her husband.6 As long as
the homeowner resided while holding themselves out as
the marital relationship was not annulled or modified by
family. The result of this so-called “familial exception”
decree or agreement, a husband maintained the obligation
to the maintenance of a summary eviction proceeding
to support his wife, and providing housing was a basic
against a licensee was that the owner had to resort to the
element of that obligation.7
much lengthier and costlier remedy of a plenary action
In 1987, the New York City Civil Court in Minors
for ejectment. However, in Heckman v. Heckman,1 a recent
8 extended the holding of Rosentiel to rule that a
v.
Tyler
Appellate Term decision concerning an eviction proceedlicensee eviction proceeding could not be maintained
ing between sisters-in-law, the court rejected the notion of
against the longtime cohabiting partner of the owner, thus
any “familial exception” to the maintenance of a licensee
giving birth to the “family member exception” to licensee
eviction proceeding. Rather, the court clarified that
eviction proceedings. The Minors court commanded that
those persons who are exempt from a summary eviction
“[s]ocial realities require the courts to recognize that
proceeding—for instance, a spouse or minor child—are
unmarried occupants who reside together as husband
not exempt as a result of any “familial exception” but
and wife acquire some rights with respect to continued
because, as a person for whom the law imposes an obligaoccupancy of the apartment they shared not unlike those
tion to support, they do not meet the definition of a “liacquired by a spouse.”9
censee,” i.e., one who enters upon real property with the
(revocable) permission of the owner. On the other hand, it
would appear that a person for whom no obligation exists
”A summary eviction proceeding is a
on the part of the owner to support—think your couch
creation of statute and thus there must
surfing brother-in-law, or your ex-boyfriend—may be
be strict compliance with the statutory
evicted as a licensee by means of a summary proceeding.
RPAPL § 713(7) provides, in part, that “after a ten day
notice to quit has been served,” a summary eviction proceeding may be brought against a “licensee of the person
entitled to possession of the property at the time of the
license, and (a) his license has expired, or (b) his license
has been revoked by the licensor.”2 While not defined
in RPAPL § 713(7), a “licensee” is “one who enters upon
or occupies lands by permission, express or implied, of
the owner, or under a personal, revocable, nonassignable

requirements in order to be entitled to
any relief.”

The wake of Rosentiel (decided in 1963) coincided
with the rise in so-called “non-traditional” families and
living relationships—persons cohabiting prior to marriage, persons having children together without marrying.
Rosentiel began to be cited as authority by no doubt wellintentioned courts for the proposition that other family
members—not simply spouses (or persons who held
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themselves out as such)—were not subject to eviction by a
licensee summary proceeding.10
In Heckman v. Heckman,11 a licensee eviction proceeding brought against the petitioner’s sister-in-law, the
Appellate Term held there is no “familial exception” bar
to the maintenance of a summary proceeding where the
respondent otherwise meets the definition of a licensee or
other person subject to a summary eviction proceeding.
The court analyzed Rosentiel, explaining that its holding
had its roots in the existence of a legal support obligation which precluded a finding that the respondent was a
licensee whose right to reside in the home was revocable
at the will of the owner. The court reasoned that several
lower court cases—including a number of those referenced above—which extended Rosentiel to bar a summary
eviction proceeding against family members for whom no
legal support obligation existed were not supported by
Rosentiel since it “does not provide a basis for the creation
of a bar to the maintenance of summary proceedings in
situations where there is no legal support obligation.”12
As support for this proposition, the court cited a number
of appellate cases—decided after Rosentiel—which permitted the maintenance of a summary eviction proceeding
against a spouse or other family member for whom no
legal support obligation existed or where that obligation
had been discharged.13
A summary eviction proceeding is a creation of
statute and thus there must be strict compliance with
the statutory requirements in order to be entitled to any
relief.14 Thus, petitioners like the husband in Rosentiel, or
the father in DeJesus,15 were always trying to fit a square
peg in a round hole. No landlord-tenant relationship typically exists between married spouses or between a parent
and a minor child, so no grounds existed under RPAPL
§ 711 (which supports the maintenance of a summary
proceeding where a landlord-tenant relationship exists) to
maintain the proceeding. Nor could such a proceeding be
maintained under RPAPL § 713 (which supports the maintenance of a summary proceeding in specified instances
where no landlord-tenant relationship exists) since a
spouse or minor child (or any other person for which a legal obligation to support exists) is not a “licensee” within
the meaning of RPAPL § 713(7). Viewed from this perspective, Heckman is consistent with Rosentiel. However, a family member or other intimate relation for which no legal
obligation to support exists would appear to be subject to
eviction by a summary proceeding under Heckman.
The shift towards “non-traditional” living arrangements will only make these issues more prevalent. As
marriage rates decline, the number of adults cohabiting
with a partner continues to rise, with an increasing number of adults ages 50 and older involved in cohabiting
relationships.16 More young adults (ages 18-34) are living
at home for longer periods—in some cases because they
never left, in others because they returned to the nest after
living on their own.17 A more cynical, result-oriented view
6

of Heckman would suggest that its lack of compellingly
sympathetic facts made its outcome more palatable. After
all, the case involved two adult in-laws and not individuals who lived together in an intimate relationship for any
extended period of time or who shared a child.18
Heckman left the door open for familial relationships
that will often prevent an occupant from fitting into a
category of respondent subject to eviction pursuant to
RPAPL § 713.19 No legal support relation exists between
adults who cohabitate together as partners regardless
of the duration of the relationship. Should a cohabiting
life partner be subject to eviction on the same amount of
notice—10 days, absent an agreement to the contrary—as
the operator of your average mall kiosk (which is typically structured as a license agreement)? One wonders how
a present day appellate court would reconcile the Minors
court’s command that evolving social norms require the
recognition of rights in favor of non-traditional couples20
with the Court of Appeals’ statement that “cohabitation without marriage does not give rise to the property
and financial rights which normally attend the marital
relation”21 with the Court of Appeals’ later plea—in a
case involving rent-control succession rights of a unmarried same-sex life partner—that members of so-called
non-traditional families should be protected from sudden eviction much the same as persons related by blood
or marriage.22 Perhaps legislative action is required to
enlarge the notice required to terminate a license for those
persons for whom no legal support obligation exists but
who nonetheless have maintained a familial relationship
which gave rise to their occupancy in the home.
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