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What is Labor and Employment Law?
This pamphlet is intended to provide Employers
and Employees with general information about
their employment rights and responsibilities in
New York State. This pamphlet does not address
all applicable employment laws or all employment
situations, and is not meant to provide legal advice.
Employers and Employees should consult with
counsel regarding any questions they may have.
~~~
Employment is a two-way street. Employees
are entitled to lawful pay for the work performed,
to a safe work environment and to be treated in a
non-discriminatory manner. Employers are entitled
to their Employees’ full performance of legally
assigned duties, timely attendance, and compliance with employment policies and procedures.
Employees can be disciplined or terminated for not
keeping up their side of the bargain; Employers can
be held legally accountable for failing in their legal
duties to Employees. All Employers – whether large
or small businesses or governmental agencies – are
expected to know and comply with employment
laws.

Employment Status
Who is an Employee?
The law distinguishes between “employees”
and “independent contractors,” for the purposes of
employee benefits, payroll taxes and other factors.
It is important to recognize that a worker is not
an “employee” or a “contractor” simply based on
the person’s or the Employer’s say-so. Rather, the
determination will depend on the economic realities of the situation, especially factors indicating
whether the person is in business for him/herself
or is under the control of the Employer. Employers
who misclassify their workers could face penalties.
Employers and employees with questions about
their status should consult with legal counsel.

Full Time or Part Time
Employees’ rights and benefits may depend on
whether they are employed full time or part time.
Generally, Employers define full-time Employees
as those who work at least 35-40 hours during a
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seven-day workweek. Employers may choose to
provide benefits, such as paid time off, only to full
time employees. It is important to note, however,
that some laws determine what is considered full
time employment. For example, the Affordable
Care Act defines full time employment as 30 hours
a week or more. In other cases, benefit plans will
define what number of hours make an Employee
eligible for the benefit.

Employment “At Will”
New York State is an “Employment-at-Will”
state. That means that an Employer may terminate an Employee at any time and for any legal
reason or no reason at all. Likewise, an Employee
may terminate his or her employment at any time.
However, if an Employee has an employment contract (whether actual or inferred) or is protected by
a collective bargaining agreement, termination will
be subject to the terms of such agreements. For this
reason, Employers often make clear in their offer
letters, Employee Handbooks or other writings
when Employees are “at will” and not subject to
contracts.

Best Practices and Employment Laws
Employee Handbook
To best protect themselves and their Employees,
Employers should establish personnel policies that
cover all key areas of hiring, employment, discipline and termination and ensure that their policies
comply with applicable federal, state and local
laws. Such personnel policies, often set forth in an
Employee Handbook, should be distributed electronically or in hard copy to all Employees.
Employee Handbooks do not have to list all
the rights and obligations of the Employer and
Employees, but should include (i) policies and
complaint procedures regarding discrimination,
harassment and retaliation; (ii) policies and procedures regarding disabilities and reasonable accommodations; (iii) rules on attendance, time records,
vacation, sick leave and other leaves; (iv) information on employee classifications, wages, payroll
and benefits; (v) policies on workplace health and
safety; and (vi) policies on employee performance
and conduct, evaluations, records, discipline and
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termination. In a unionized business, the Handbook
may refer Employees to the parties’ collective bargaining agreement.
Many Employers require that Employees
confirm in writing that they have received the
Employee Handbook. Some Employers require
that Employees attend annual benefit and review
programs (and sign-in to confirm their attendance),
so there is a record that the Employee has been kept
current on Employer rules and Employee rights.

Compensation and Benefits
Many federal, state and local laws govern
employment compensation and benefits, including
minimum wage, deductions from wages, overtime
pay, commissions, meal breaks, health insurance,
medical leave, and other leaves of absence.
Employers are required to post in the workplace
notices of certain employment rights, such as the
applicable minimum wage and workers’ compensation laws. Employers are also required to keep
accurate employment records, payroll records, and
records of hours worked, and to provide employees
information about how their wages are calculated.
Currently, the minimum wage differs under federal and state law, and may depend on the category
of the Employee. Employers should be aware of the
minimum wage applicable to their workers and to
the federal and other laws on equal pay. New York
State law requires Employers to notify Employees
of their wages when hired, using a mandatory
form.
Employers must pay their Employees for hours
worked. The law prohibits most deductions from
wages, with designated exceptions such as taxes,
insurance premiums, union dues and court-ordered
garnishments.
Employers should be familiar with the laws and
regulations governing which Employees are exempt
from overtime pay and which are non-exempt (and
may be entitled to time and a half for time worked
in excess of 40 hours per week).
Employers may also be required by law to provide health insurance coverage, public transportation benefits, meal breaks, sick leave, voting leave,
jury duty leave, military leave, and other benefits.
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Employers should ensure that their policies and
procedures comply with federal, local and state
laws, including but not limited to the federal Fair
Labor Standards Act (FLSA), the Family Medical
Leave Act (FMLA), New York State Labor Laws,
and New York City’s Earned Sick Time Act, and
with any collective bargaining agreement or other
applicable contract.

Discrimination and Protected Categories
Employees are not entitled to a perfect workplace but they are entitled to protection from discrimination. Under Federal law, the following are
protected categories: age, race, creed, color, religion,
gender, sex, pregnancy, national origin, citizen status, metal or physical disability, military status and
genetic information. Under New York State law, the
following are protected categories: age, race, creed,
color, religion, gender, sex, national origin, citizen
status, status as a victim of domestic violence,
sexual orientation, genetic characteristics or predisposition, marital status, familial status, pregnancy,
mental or physical disability, military status, and
prior arrest or conviction record. Under New York
City law, partnership status is an additional protected category. Other laws may also apply, including laws applicable only to government Employees
and vendors.
The laws also protect from retaliation Employees
who complained or filed a charge of discrimination
or harassment, or who participated in an investigation or lawsuit regarding discrimination or harassment.
Employers should include policies in their
Employee Handbook regarding discrimination,
harassment, retaliation and complaints, and should
consistently apply those policies, provide training
to supervisors and Employees, document all disciplinary actions, document performance reviews,
investigate complaints and take prompt remedial
action if discrimination or harassment occurs.
Likewise, Employees who experience discrimination or harassment should document all instances
carefully and should promptly report the matter
to the Employer under the terms of its announced
policy and applicable laws.
6 | Labor and Employment Law

LABOR AND EMPLOYMENT LAW
Potential remedies for proven violations of the
laws on discrimination, harassment and retaliation
can include reinstatement, compensatory and punitive damages, and attorneys’ fees.

Federal Employment Laws
Federal laws that govern employment matters
include the following:

Title VII of the Civil Rights Act of 1964
(Title VII)
Title VII covers Employers with 15 or more
Employees, and protects those Employees from discrimination based upon race, creed, color, religion,
national origin, gender, sex and pregnancy (added
in 1978), with regard to hiring, termination, promotion, compensation, job training, testing, or any
other term, condition, or privilege of employment.
In addition, it protects Employees from retaliation
in employment for filing a charge of discrimination with the Equal Employment Opportunity
Commission or state agency, for complaining to the
Employer about purported discrimination or for
acting as a witness in connection with a discrimination investigation.
Employers may be liable for a “hostile work
environment” or for quid pro quo harassment by
the Employer, a supervisor, a co-worker or possibly
by a vendor or other service provider.

Age Discrimination in Employment Act
(ADEA)
The ADEA protects Employees and job applicants over the age of 40 against discrimination or
adverse employment actions based on age.

Americans With Disabilities Act (ADA)
The ADA protects Employees and job applicants with mental and physical disabilities against
discrimination by Employers with 15 or more
Employees. Those disabilities include a physical or
mental impairment that substantially limits a major
life activity, a perception that an individual has
such impairment or a record of such impairment.
The law requires Employers, upon request of a disabled person, to provide “reasonable accommodation,” which is a modification that would allow a
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person to perform the job’s essential functions but
does not cause “undue hardship” for the Employer.

Family Medical and Leave Act (FMLA)
The FMLA obligates an Employer with 50
or more Employees to provide “eligible individuals” (those employed at least 12 months and
who worked at least 1,250 hours in the previous 12 months) with unpaid leave to care for the
Employee’s or a close relative’s serious health
condition or to care for a child born to or placed
with the Employee within the preceding 12 months.
Employees are permitted to take up to 12 workweeks of unpaid leave in a designated 12 month
period.

Consolidated Omnibus Budget
Reconciliation Act (COBRA)
COBRA obligates Employers with 20 or more
Employees to guarantee continued health coverage to Employees, former Employees and qualified
beneficiaries after the loss of previous coverage as
a result of “qualifying events” such as termination,
job hour reduction, disability, death, divorce, or
if a dependent child loses their dependent status.
Coverage is to continue for 18 months for termination and/or reduction in hours, for 29 months
for cases involving disability and for 36 months
for death of a covered Employee or divorce. The
Employer must give the Employee notice of this
eligibility within a defined time and the Employee/
participant also has a defined time to make the
coverage election. The Employee/participant may
have to pay the health insurance premium plus an
administrative fee.

Employee Retirement Income Security Act
(ERISA)
ERISA provides certain minimum standards
for “employee benefit plans” regarding employee
and beneficiary participation, funding, administration, benefit accrual, disclosure, survivor benefits
and plan termination. It obligates Employers that
offer qualified “employee benefit plans” to their
Employees to comply with notice and reporting
requirements.

8 | Labor and Employment Law

LABOR AND EMPLOYMENT LAW

Health Insurance Portability And
Accountability Act (HIPAA)
HIPAA protects the privacy of medical records
and personal health information. The restrictions
of this law may impact an Employer when it needs
to obtain and use protected information, such as
administering its own health care plan, undergoing review for health benefit decisions, for FMLA
purposes (to determine whether an Employee has
a serious medical condition and/or whether an
Employee is able to return to work) and for ADA
purposes (when trying to determine parameters
of “reasonable accommodation” or when trying
to determine appropriate modified work schedule
for return to work after work-related injury). The
Employer may obtain such protected information
with a valid authorization.

National Labor Relations Act (NLRA)
The NLRA protects Employees – not just at
unionized workplaces – who engage in various
forms of concerted activity related to workplace
rights. It established the National Labor Relations
Board to investigate charges of unfair labor practices, oversee union elections, and regulate collective
bargaining.

Occupational Safety & Health Act (OSHA)
OSHA is intended to ensure a safe and healthy
workplace by imposing obligations on Employers
and giving rights to Employees. Aside from specific requirements, there is a general duty for an
Employer to provide a safe work place. In addition,
the law forbids Employers from retaliating against
Employees who file complaints, assist in OSHA
investigations, report work-related injuries, or follow orders or treatment plans of treating physician
(including being absent from work while recovering). Under the law, Employers must keep logs
and summaries of workplace injuries and illnesses
and must notify OSHA upon learning of a workplace accident that results in the death of at least
one Employee or hospitalization of three or more
Employees.

Other Benefits and Protections
Workers’ Compensation: Where there is a workplace injury, the Employee may receive benefits
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through Workers’ Compensation, including weekly
payments and an award if any debilitating injury
is permanent. In exchange, Employees may not
bring a suit against the Employer for their injuries.
Employers may not retaliate against Employees for
bringing a Workers’ Compensation claim.
New York State Disability: Individuals who are
unable to work because of a non-work related disability may be eligible to receive weekly payments
through the New York State disability program.
This program provides insurance to partially
replace lost wages for short term disabilities.
Unemployment Insurance: When Employees
lose their jobs for certain reasons, they may be
eligible to receive partial wage replacement in the
form of unemployment benefits. Certain actions
by Employees may disqualify them from receiving unemployment benefits, including voluntarily
resigning from employment or committing disqualifying misconduct.
Vested retirement programs: Some Employers
provide Employees with retirement benefits or
enable Employees to set aside part of their wages
before taxes in a 401k account (called a defined contribution account). When the Employee has met all
requirements to receive these benefits upon retirement, the benefits have “vested.”

There is More
This information covers only part of the many
rights and obligations of Employers and Employees
under federal, state and local laws. Employers and
Employees should direct any questions to a labor
and employment attorney or other qualified professional.
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For more information on these and other employment subjects, you may find the following websites
helpful:

New York State Department of Labor
https://www.labor.ny.gov/home/

New York State Division of Human Rights
https://dhr.ny.gov

United States Department of Labor
https://www.dol.gov

United States Equal Employment
Opportunity Commission
https://www.eeoc.gov
This pamphlet represents an overview of state and federal employment laws and is intended to inform, not to
advise. No one should attempt to interpret or apply any
law without the aid of an attorney. Produced by the New
York State Bar Association in cooperation with the Labor
and Employment Law Section.
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