
day, authorized him to take three steps 
regarding the reporting requirement.

NYSBA actions
First, the Executive Committee 

authorized Schraver to retain outside 
counsel to provide an opinion on 

State Bar continues efforts to battle  
mandatory pro bono reporting rule
By Mark Mahoney

The State Bar ramped up its  
challenge to the state’s mandatory  
pro bono reporting rule during  
Annual Meeting, with the Executive 
Committee authorizing President 
David M. Schraver to retain private 
counsel and take other steps to fight 
the rule.

A day later, the House of Delegates 
tabled until June an Executive 
Committee resolution that would have 
amended the State Bar’s “Comments” 
to the New York Rules of Professional 
Conduct to reflect controversial chang-
es adopted by the Judiciary last year.

The amended new rule requires 
attorneys registering or reregistering 
in New York to report the number of 
hours they voluntarily spent provid-
ing legal services to the poor and 
underserved clients during the previ-
ous two years. It also requires attor-
neys to reveal how much money, 
within certain ranges, that they donat-
ed to charitable organizations that 
provide such legal services. It increas-
es from 20 to 50 hours the amount of 
time attorneys should aspire to per-
form pro bono services.

The reporting rule took effect on 
May 1, 2013. A plan announced by 

“Family dispute”—Delegates again debated the controversial mandatory pro bono 
reporting rule for almost 90 minutes during the January House of Delegates meet-
ing. Above, Executive Committee Member-At-Large Edwina Frances Martin has the 
microphone as Past President Kathryn Grant Madigan and Delegate Alan Rothstein 
wait their turns. [Photo by Steve Hart/Happening Photos]

Chief Judge Jonathan Lippman to 
make the reports available to the pub-
lic, however, has been postponed until 
2015. 

At the House of Delegates meeting, 
Schraver announced that the Executive 
Committee, at its meeting the previous 

Continued on page 6
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Presidential Summit: Adjusting to changing climate
By Mark Mahoney

Flat demand for legal services, con-
tinued layoffs in a daunting job mar-
ket, increased pressures, unhappy 
lawyers, globalization, a 24/7 demand 
for services, and the continued impact 
of the 2008 fiscal crisis have created for 
attorneys what former State Bar Presi-
dent Stephen P. Younger calls, “the 
new normal.”

How to cope and thrive in the new 
normal was the focus of the second 
panel discussion of the Presidential 
Summit during Annual Meeting on 
January 29.

“As our profession evolves, we all 
need to adapt,” said Younger of New 
York City (Patterson Belknap Webb & 
Tyler LLP).  He moderated a panel of 
experts that included representatives 
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Award ceremonies were seemingly  
everywhere during Annual Meeting. See 
photos and articles about many of them.
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of small and large 
law firms, an attorney 
representing a large 
company, and a con-
sultant to the legal 
profession who pro-
vided the session’s 
keynote address.

When Younger 
was State Bar presi-
dent in 2010-2011, he 
created the Task Force 
on the Future of the 
Legal Profession. The 
task force’s February 
2011 report outlined 
the rapidly changing 
profession and  

Continued on page 3

A new normal—the Annual Meeting Presidential Summit on 
the future of the legal profession sparked lively discussion 
on where the profession has been where it is now and 
where it might be headed. the discussion leaders were, L to 
R, moderator and Past President Stephen P. Younger; Bruce 
MacEwen, keynote speaker; Anne Reynolds Copps; Frank 
Jimenez and Ben wilson. [Photo by Steve Hart/Happening 
Photos]

Were you seen At 
AnnuAl Meeting?
Visit our Flickr gallery of photos from the 
2014 Annual Meeting:

www.nysba.org/photos
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INSIDE
recommended ways for attorneys to 
adapt. 

The business atmosphere, he said, 
has not changed much in the three 
years since the report was issued.

Bruce MacEwen, president of Adam 
Smith LLC, a Colorado-based consult-
ing firm for the legal profession, used 
his keynote address to illustrate the 
quagmire in which the industry now 
finds itself. 

The author of “Growth is Dead: 
Now What? Law firms on the brink,” 
a collection of 12 blog posts outlining 
the economic issues facing the legal 
profession and offering potential solu-
tions, began his speech, as he does the 
book, detailing the glut of attorneys 
that has given clients economic power 
over law firms. He also warned about 
the impact of “powerfully corrosive” 
discount pricing schemes that firms 
use to attract business in response to 
the increased competition.

“Once you get into a discussion 
with your clients about discounts, it 
can only go south from there,” he said. 
“You never go from a 10 percent dis-
count to a 5 percent discount. It only 
gets higher and higher.”

Clients are taking advantage of 
lower-cost firms that provide a limit-
ed scope of services once provided by 

big, more expensive law firms, he 
said.

To respond to the changes that 
threaten their existence, MacEwen 
said, firms must discard the tradition-
al, century-old law firm model and 
devise new ways to manage work, 
train lawyers and deliver knowledge. 
They also need to employ non-tradi-
tional ways of earning money by  
pricing services the way a client values 
them instead of using established law 
firm valuations.

Firms also need to be innovative in 
their approach to the new model.

“We are terrible at innovation,” he 
said, noting that lawyers are highly 
skeptical of new approaches and not 
very resilient.

However, MacEwen said there will 
always be a need for quality legal ser-
vices. He said globalization, complex 
new regulations and the migration of 
ideas will open up new opportunities 
for firms to thrive in the future.

Looking forward
With the problem sufficiently 

defined, Younger quizzed panelists 
about containing costs and about  
some of the techniques that firms  
are employing to survive in the new 
economy.

Frank Jimenez–general counsel,  
secretary and managing director of 
government affairs at Bunge Limited, a 
White Plains-based food processing 
company–said clients are seeking 
value, trust and certainty in what their-
companies pay for legal services. More 
certainty over legal fees could lead to 
more use of the firm’s traditional coun-
sel and less farming out of legal help to 
other outside firms, he said.

Anne Reynolds Copps of Albany 
(Law Office of Anne Reynolds Copps), 
owner of a small law firm, said small 
firms benefit from their size over larger 
firms, in that they do not have to pay 
big salaries to partners, save for buy-
outs and do not support large staffs.

Rather, she said small firms can ben-
efit by retaining a smaller number of 
employees and providing a supportive 
environment and generous compensa-
tion, thereby reducing the need to hire 
temps and incur related expenses. 

Small firms also can compete with 
their larger competitors by narrowing 
their focus, making use of paralegals 
and assistants for routine work, and 
routinizing charges for certain work, 
she said.

MacEwen echoed that statement. He 
said firms need to make sure they get 

Future of the profession depends on adjusting to business climate
Continued from page 1

Continued on page 7

Presidential Summit: Legal education 
needs to prepare attorneys to practice
By Cailin Brown

Growing pressure on the legal pro-
fession is driving calls for legal educa-
tion that prepares practice-ready 
attorneys, rather than apprentices.

At the Presidential Summit, experts 
re-visited the issue during a panel on 
“Educating Tomorrow’s Lawyers: Can 
Lawyers, Employers, Regulators and 
Educators Come Together to Address 
Our Challenges?”

Panelists at the Annual Meeting’s 
premier event shaped the narrative 
around approaches to legal education 
that will include innovation and part-
nerships between apprenticeships and 
the practicing bar.

“Hardly a week goes by that we 
don’t read something in the New 
York Times or the Wall Street Journal 
about the crisis in law, a crisis in legal 
education,” said keynote speaker 
William Sullivan, the founding direc-
tor of Educating Tomorrow’s Law-
yers, and the primary author of the 
2007 Carnegie Foundation report on 
legal education. Part of the responsi-
bility for legal education, he said, lies 
with the bar.

Prepping for practice
The theme for the future of legal 

education, Sullivan said, is to align 
preparation with practice, a message 
he emphasized in his article, “Align 
Preparation and Assessment With 
Practice,” in the September 2013 edi-
tion of the State Bar Journal. 

To that end, Sullivan said, the pro-
gram coordinated through the Webster 

Scholar Committee, the University of 
New Hampshire (UNH), the state 
Supreme Court and Board of Bar 
Examiners is fulfilling an alternative 
route to bar licensing.

Historically, the “good will” that 
shepherded students into becoming 
competent practitioners has dimin-
ished. The current economic squeeze 

Continued on page 7

Voice of experience—Hon. Jenny Rivera, associate judge of the state Court of 
Appeals and a former law school professor, makes a point that captures the interest 
of fellow panelists william Sullivan and Phoebe Haddon during the Presidential 
Summit on legal education. [Photo by Steve Hart/Happening Photos]
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House of Delegates elects Miranda president-elect

Challenge mandates—thomas F. Liotti, 
candidate for president-elect, urged the 
State Bar to challenge mandates restrict-
ing freedom in his statement before the 
House of Delegates before it voted. 
[Photo by Steve Hart/Happening Photos]

By Mark Mahoney

The House of Delegates, given a 
rare opportunity to choose between 
two candidates for president-elect, on 
January 31 overwhelmingly chose 
Albany attorney David P. Miranda 
over Garden City attorney Thomas F. 
Liotti.

By a vote of 193-11, Miranda was 
elected president-elect-designee. He 
will succeed Glenn Lau-Kee, the cur-
rent president-elect, who will become 
State Bar president on June 1. Miranda 
will assume the presidency on June 1, 
2015.

The election, the first since current 
rules were adopted for electing officers 
in the 1970s, was precipitated by Liotti, 
who gathered enough petition signa-
tures to force a runoff against Miranda. 
The Nominating Committee recom-
mended Miranda as president-elect-
nominee in November.

House balloting
Lau-Kee, presiding over the House 

meeting, gave each candidate three 
minutes to address the delegates.

Liotti (Law Offices of Thomas F. 
Liotti LLC) used his time to challenge 
fellow attorneys to rail against man-
dates that restrict their freedom.

“We have become a profession of 
deal makers, bureaucrats and compro-
misers. … As bar leaders, we must 
occasionally take a bullet for our asso-
ciation,” he said. “We have had the 
freedom to pick and choose our clients 
for the causes we represent. But more 
and more, we are being told what we 
must do to conform our behavior to be 
less defiant or oppositional, to go along 
to get along.”

As an example, he singled out the 
controversial rule requiring attorneys 
to report their pro bono activity to the 
Office of Court Administration as a 
condition of their biennial registration.

Miranda (Heslin Rothenberg, Farley 

& Mesiti PC) thanked his predecessors. 
He said he had learned what it took to 
lead the organization from those with 
whom he has served as the associa-
tion’s secretary for the past four years 
and as a longtime member. He said 
that as president, he would continue to 
promote the association’s priorities.

“If I’m selected to represent this 
association, I will continue to act vigor-
ously for the core principles of our pro-
fession: access to justice for all New 
Yorkers; an independent, properly 
funded judiciary; diversity in the judi-
ciary, in our bar and in our associa-
tion,” he said. “And I will stand strong 
as an advocate for lawyers.”

Delegates voted by paper ballot. 
Miranda was declared the winner 
shortly afterward and was greeted 
with a large round of applause. 

Delegates also elected the remaining 
slate of officers: Ellen G. Makofsky of 
Garden City (Raskin & Makovsky) as 
secretary and Sharon Stern Gerstman 
of Buffalo (Magavern Magavern 
Grimm LLP), who was re-elected as 
treasurer. Both were recommended by 
the Nominating Committee and ran 
unopposed.

In addition to electing a new slate of 
officers for 2014-15, the House 
approved a resolution calling on state 
leaders to push for more civics educa-
tion (see story, below). 

Other business
In other business: 

• The membership approved three 
changes to the bylaws. One creates a 
lifetime seat in the House of 
Delegates for NYSBA members who 
have served as president or past 
president of the American Bar 
Association (ABA). Current ABA 
President James R. Silkenat of New 
York City (Sullivan & Worcester 
LLP) will hold the first such seat. 
The membership also extended for 
10 years the 12 seats in the House 

and two member-at-large seats on 
the Executive Committee created to 
promote racial and ethnic diversity 
in association governance.

• Delegates approved a report by the 
Committee on Diversity and 
Inclusion that concluded that prog-
ress was being made within state bar 
leadership toward greater diversity. 
However, the growing decline in the 
number of individuals willing to 
report their diversity status was of 
“increasing concern.”

• Chief Judge Jonathan Lippman, 
addressing the delegates, reiterated 
the need for civil legal services, ade-
quate funding for the courts, sup-
port for indigent representation, 
mandatory recording of interroga-
tions to reduce wrongful convic-
tions, reform of the pretrial system 
and excessive bail, raising New 

York’s age of criminal responsibility, 
adding 20 new Family Court judges 
to handle the overwhelming casel-
oad and ensuring that new lawyers 
understand the obligation to serve.

• President David M. Schraver pre-
sented the Ruth G. Shapiro Award to 
Kathleen Donelli of White Plains 
(McCarthy Fingar LLP) on behalf of 
the Committee on Women in the 
Law. 

• Under “New Business,” the House 
passed a resolution offered by for-
mer President Vincent E. Doyle III 
expressing “deep gratitude” to 
Patricia K. Bucklin for her nearly 13 
years of service as executive director 
of the association. She will step 
down March 31. u

Mahoney is NYSBA’s associate director of 
Media Services.

Strong advocacy—Secretary David P. 
Miranda promises to remain a strong 
advocate for the State Bar’s priorities in 
his statement before the House of 
Delegates overwhelmingly voted in favor 
of him becoming president-elect, 193-11. 
[Photo by Steve Hart/Happening Photos]

House of Delegates calls for more civics education
By Mark Mahoney

With New York state in danger of 
contributing to an already “shocking 
level of decline” in student under-
standing of civics, the House of 
Delegates on January 31 urged state 
leaders to make civics a top education-
al priority, on a par with reading and 
mathematics.

The resolution coincided with a new 
report from the Committee on Law, 
Youth and Citizenship (LYC) highlight-
ing the benefits of civics education and 
pointing out where New York state has 

faltered in its teaching over the past 
decade.

A plea for action
Former Chief Judge Judith S. Kaye 

of New York City (Skadden, Arps, 
Slate, Meagher & Flom LLP) delivered 
an impassioned plea to the House for 
more civics education in New York’s 
schools, calling on delegates to make a 
difference.

“With you, uniquely with you, lies 
an answer to what we can all see in the 

More civics—Former  
Chief Judge Judith S. 
Kaye makes an emo-
tional plea to the 
House of Delegates in 
support of increasing 
civics education in New 
York’s schools and ask-
ing the delegates to 
approve a report on 
the need from the 
Committee on Law, 
Youth and Citizenship. 
[Photo by Steve Hart/
Happening Photos]Continued on page 10
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whether the State Bar has a legal cause 
of action to invalidate the rule. He also 
was asked to seek an opinion on the 
prospect of legislative action designed 
to repeal or overturn the rule. 

Second, the Executive Committee 
directed him to place a letter or click-
through email on the association’s 
website to provide members with a 
means to directly communicate their 
concerns about the rule with Lippman, 
the presiding justices and the adminis-
trative board. Go to www.nysba.org/
probonoreporting. 

Third, the Executive Committee 
directed Schraver to collaborate with 
local bar associations around the state 
on efforts to challenge the rule. He said 
he already had met with some associa-
tions, who have either taken positions 
or are considering taking positions on 
the rule.

“We have not been inactive with 
respect to this issue,” said Schraver 
(Nixon Peabody LLP in Rochester). “I 
think we are representing the position 
of the House and of the association 
effectively, reasonably, responsibly, and 
we will continue to do so.”

At the House meeting
Later in the House meeting, Scott M. 

Karson of Melville (Lamb & Barnosky 
LLP), a member of the Executive 
Subcommittee on Mandatory Pro Bono 
Reporting, which was established in 
November 2013, introduced a resolu-
tion that would align the association’s 
Comment to Rule 6.1 of the Rules of 
Professional Conduct with the court 
administration regarding the pro bono 
reporting requirements.

The resolution also called for a reaf-
firmation of the State Bar’s opposition 
to mandatory pro bono reporting and 
reiterated its support for providing 
voluntary pro bono services to the 
poor and adequate funding for indi-
gent legal services.

“I want to begin by expressing my 
admiration for the unparalleled devo-
tion to Civil Gideon and support for 
civil legal services expressed by Chief 
Judge Lippman time and time again,” 
Karson said. “But having said that, I 
submit to you that on the issue of man-
datory reporting, the chief judge sim-
ply got it wrong.”

Speakers who followed largely 
echoed that opposition to the rule. 
Some expressed concern that the chief 
judge had enacted the rule without 
consulting State Bar members. Others 
called for more study into mandatory 
pro bono reporting.

Among the dozen or so speakers 
who addressed the House was former 
President Robert L. Ostertag of 
Poughkeepsie (Ostertag O’Leary 
Barrett & Faulkner), a leading voice 
opposing the reporting rule.

“I have yet to find anybody who 
supports the judge’s rule,” he said. 
“This rule has been dumped upon us. 
Nobody discussed it with us. … It’s a 
matter of respect,” he said.

Matthew J. “Jim” Kelly of Albany 
(Roemer Wallens Gold & Mineaux 
LLP), speaking as a member of the 
Torts Insurance and Compensation 
Law Section, called for a short, directly 
worded resolution, similar to that 
passed by the section in November. 

“We think there needs to be a clear 
and direct message,” he said, quoting 
from the section’s resolution, “… that 
the rule constitutes an infringement 
against the privacy and free choice of 
attorneys and should be repealed.”

The section also passed a resolution 
calling for an open comment period for 
all changes to the court rules that affect 
the legal profession, he said.

David M. Pellow of Verona 
(Madison-Oneida BOCES) called for 
gathering more information before the 
association takes a position.

“I think our best defense is good 
data. I think, here, we don’t have good 
data,” he said, and suggested that the 
State Bar work with local bar associa-
tions to get better information about 
how much pro bono work attorneys 
actually do.

Former State Bar President Justin 
Vigdor of Rochester (Boylan Code LLP) 
moved to postpone a decision on the 
resolution until the Cooperstown meet-
ing in June to allow two working com-
mittees studying the issue a chance to 
issue reports.

Another former State Bar president, 
Katherine G. Madigan of Binghamton 
(Levene Gouldin & Thompson LLP), 
said she was “baffled” that the chief 
judge had pulled an “end run” around 
the State Bar in enacting the mandatory 
reporting rule.

“As a past president, I am very con-
cerned this has seriously damaged a 
long relationship that was founded on 
mutual respect and trust,” she said, 
adding that she supported postponing 
action on the resolution until June 
because of the ongoing studies.

Dennis R. Chase of Smithtown (The 
Chase Sensale Law Group), president of 
the Suffolk County Bar Association, 
said there is more than enough opposi-
tion to the rule statewide for the State 
Bar to take action now.

In June, he said, his association sent 
emails to the leaders of 62 bar associa-
tions across the state seeking their 
views on the reporting requirement. 
Although only 30 responded, the feel-
ing toward the requirement was very 
evident.

“To have 50 percent of the bar associ-
ations countywide report to us and only 
having one being in favor of this rule 
speaks volumes,” he said. “I speak for 

the Suffolk County Bar Association, and 
we are steadfastly opposed to this rule.”

Supporting voices
Alan Rothstein of New York City, a 

delegate representing the New York 
City Bar, was one of the few speakers 
who supported the reporting require-
ment. He said his association has long 
supported reporting of pro bono hours 
because of the great need for pro bono 
services.

Despite the best efforts of attorneys 
and legal service providers, he said, at 
least 80 percent of the legal needs of 
the poor are not being met and more 
than 2 million people enter court each 
year without representation, largely 
because they cannot afford it.

“If this mandatory reporting can 
encourage more people to do pro bono 
and provide the necessary services, 
then we should support it,” he said.

Peter J. Kiernan, another City Bar 
representative, said the State Bar 
should not consider suing or seeking 
legislation to get the reporting rule 
overturned.

“What we really have here is a fami-
ly dispute. We have a big family and 
we have a big argument,” he said. “But 
I don’t think we want to bring in a 
third party, namely the Legislature, to 
mediate our family dispute.”

He said the president of the State 
Bar should not be put in the position of 
advocating for attorneys before the 
Legislature when the needs of the poor 
were being underserved.

During the meeting, some speakers 
attempted to amend the wording of the 
resolution regarding placement of cer-
tain statements for emphasis and to 
table the change in the comment to the 
new reporting rules.

Ultimately, delegates voted 87-73 to 

table the resolution until the House of 
Delegates meeting on June 21 in 
Cooperstown.

Previous State Bar actions
In November, 2013, Schraver 

appointed the Executive Subcommittee 
on Mandatory Pro Bono Reporting in 
response to concerns expressed by 
members about the mandatory pro 
bono requirement.

Some members spoke out strongly 
against Lippman’s new mandate dur-
ing what Schraver called a “spirited” 
meeting of the Executive Committee 
last June in Cooperstown.

Following the June House meeting, 
Schraver sent a letter to the chief judge 
expressing the State Bar’s decade-long 
opposition to mandatory reporting and 
reiterating its current concerns.

Schraver and a delegation of State 
Bar leaders that included President-
elect Glenn Lau-Kee and Executive 
Director Patricia K. Bucklin also met 
with Lippman on July 23 in a closed-
door discussion. The meeting was 
described as “a frank exchange of 
views and concerns.”

The mandatory reporting rule coin-
cided with an increase in the aspira-
tional goal for pro bono services from 
20 hours per year to 50.

That increase prompted another 
spirited discussion during the House 
of Delegates meeting on Nov. 2, 2013, 
in which members again expressed 
concern over the mandatory pro bono 
requirement.

Schraver said he spoke to Lippman 
by phone shortly after the November 
meeting to relay the concerns raised by 
members at the meeting. u

Mahoney is NYSBA’s associate director of 
Media Services.

Continued from page 1
Delegates, members, profession still divided over new mandatory pro bono rule
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makes it more difficult for practitioners 
to offer informal apprenticeships. To 
fill the gap, the program at the UNH 
law school connects educators and the 
bar in a way that combines training for 
legal practice with an embedded bar 
assessment, Sullivan said.

The 24 students in the UNH pro-
gram spend the second and third years 
of law school in a tightly integrated 
program that simulates the develop-
ment of a practice, Sullivan said. 
Reporting on performances is exten-
sive and students are measured against 
the goals of the 2003 MacCrate Report. 
Students have faculty mentors, write 
self-reports and develop portfolios.

The findings are very powerful, said 
Sullivan. The school has done a num-
ber of studies to prove to itsr own fac-
ulty as well as to the New Hampshire 
Supreme Court that it is doing what it 
promised.

When the bar’s certification function 
is embedded in the education itself, 
such as with the Daniel Webster 
Scholar Honors program, the bench 
and the bar assist students toward a 
more intentional and accelerated 
development and toward a profession-
al identity, Sullivan said.

“My strongly held belief is that 
American legal education is by far the 
best in the world, but it needs to con-
tinue to evolve to keep up with all that 
is taking place in the field,” said mod-
erator James R. Silkenant, president of 
the American Bar Association (ABA) 
and a partner in Sullivan & Worcester 
LLP.  “If I was asked four or five years 
ago if legal education would be such a 
critically important topic for the legal 

profession, I would have come up with 
the wrong answer.”

Some education innovations can be 
achieved through a number of initia-
tives rolled out in a January ABA task 
force report, he said. And, the ABA’s 
Legal Access Job Corps will provide 
access to underemployed young law-
yers looking for experience and training.

Kent D. Syverud, chancellor and 
president of Syracuse University, refut-
ed claims about the state of prepara-
tion for prospective attorneys.

“We do not have a crisis in legal 
education,” he said. “What the law 
profession has now,” he said, is a 
“manageable challenge.”

Syverud said his perspective 
stemmed from his roles as a legal edu-
cator, a regulator and a client.

Room for improvement
The drop in demand for legal servic-

es, said Syverud, has provided the 
impetus for many schools to seize 
opportunities to improve, and to 
change calcified practices. He said he 
has witnessed faculty and deans doing 
remarkable things, and reminded his 
audience that there is “no constitution-
al right for your entity to continue for-
ever without changing or evolving.”

Lawyers need to develop solid proj-
ect management skills, he said, and the 
profession needs “lawyers who are 
good marketing and communications 
people.”

“Law schools should focus on peda-
gogy that prepares students for the 
practice of law,” said Hon. Jenny 
Rivera, associate judge of the New 
York State Court of Appeals.

“Law school must remain commit-

Continued from page 3

Summit panel focuses on ways to improve legal education for next generation of lawyers

ted to providing access to a pool of 
diverse applicants and individuals 
from a broad range of experiences and 
economic communities. Law schools 
carry a heavy burden that the profes-
sion remains accessible to those whose 
past shows promise.”

The advent of mandatory pro bono 
hours for law students beginning in 
2015 is one way schools can help close 
the justice gap while providing stu-
dents with professional experience, she 
said. Students must put into practice 
what they are taught in the classroom, 
she said.

“The training of lawyers can both 
encourage a productive life and serve 
society’s interest, not just for those 
who can afford it, but for those who 
need it,” Rivera said.

One of the most important take-
aways from various committee and 
task force reports, said Dean Phoebe 

Haddon of the University of Maryland 
Francis King Carey School of Law, is 
“the real importance of working 
together to solve problems that lie 
ahead. We have to work together, cre-
atively and effectively with members 
of the profession and the law schools, 
and with other parts of the system that 
have a role to play in what we are talk-
ing about.”

The question, she said, is how does 
the profession bring together unem-
ployed young lawyers and a pool of 
millions of low- and moderate-income 
individuals who cannot afford lawyers.

“We are a community of scholars, 
and we need to conduct more quantita-
tive analysis about this justice gap, 
about what is working and what isn’t,” 
she said. u

Brown is an associate professor of commu-
nications at The College of Saint Rose.

the most out of their staff by treating 
them well rather than attempting to 
conduct business as cheaply as possible.

Ben Wilson, a principal at Beveridge 
& Diamond PC, a larger Washington, 
D.C.-based law firm, said to meet his 
clients’ desires, his firm employs both 
fixed fees and alternate fees. About 30 
percent of his firm’s revenue, he said, 
is generated from fixed fees, compared 
to less than 5 percent when he joined 
the firm.

“But I think we have to get beyond 
just the fee talk,” he said. “I think we 
have to align our goals with the goals of 
our clients. We have to understand what 
the business plan is. What is (the client) 
feeling? What keeps him up at night?”

Panelists also agreed that technolo-
gy is both a benefit and a curse, allow-
ing firms to serve clients around their 
schedules and in far-away places, but 
also forcing companies to find ways to 

give their employees time for outside 
activities.

That led to a discussion about how 
lawyers cope with the 24/7 needs of 
clients.

“I think we have more control over 
this than we realize,” he said, noting 
that a client is often only looking to be 
heard. “You can say, ‘Interesting ques-
tion. Can we talk tomorrow?’ And 
that’s really all the client is looking for.”

Jimenez agreed, adding that in a 
non-emergency situation, clients just 
need a response. Wilson said that as a 
client, he will consider how quickly he 
needs a response from a law firm and 
will convey that degree of urgency to 
attorneys when he reaches out to 
them.

In helping to foster new attorneys, 
Wilson suggested giving them their 
own areas of responsibility and pro-
viding training so they can excel and 

become more productive. 
Jimenez said firms also must look 

for ways to share the cost of training 
new lawyers.

Crystal ball
Intellectual property, non-public 

financing and cross-border transac-
tions were among the hot trends in the 
profession, said the panelists. Other 
growth areas, panelists said, included 
anti-corruption, health care and securi-
ties compliance.

The panel concluded by discussing 
challenges for the profession in the 
next five or 10 years.

Copps said there will be a signifi-
cant change in the way children come 
into families through third-parties, 
bringing about new demands for legis-
lation and paperwork.

Technology also will continue to 
change, she added.

Future of the profession depends on lawyers adjusting to changes in business climate
Continued from page 3

Wilson said the greatest competition 
for large firms will come from compe-
tent in-house counsel within compa-
nies. Large firms also will have to 
continue to increase market share and 
grow the practice. A third challenge, he 
said, will be identifying and keeping 
talent.

“We’ve seen a tremendous amount 
of change in the last 10 years. We’re 
going to see continued stress. Every-
one’s trying to do it with less, do it 
faster, do it 24/7,” Younger said. “But 
to be clear, this is a profession that 
remains one that we can all enjoy. It’s 
one where everyone has an opportuni-
ty to compete.”

Quoting the Greek philosopher, 
Heraclitus, he concluded, “Nothing 
endures but change.” u

Mahoney is NYSBA’s associate director of 
Media Services.

AnnuAl Meeting 2014

legal educators—the first panel at the Annual Presidential Summit discussed the cur-
rent state of legal education and offered suggestions on how to improve education in 
New York and the nation. L to R: Panelists are American Bar Association President 
James Silkenat; william Sullivan, keynote speaker; University of Maryland Dean 
Phoebe Haddon; Hon. Jenny Rivera, state Court of Appeals associate judge; and 
Syracuse University Chancellor Kent D. Syverud. [Photo by Steve Hart/Happening Photos]
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New pro bono reporting rule a command, not a request
Editor’s note: The writer of this letter to 

Chief Judge Jonathan Lippman requested 
that it be reprinted in the State Bar News.

 
Dear Chief Judge Lippman;

I am writing to express my indigna-
tion and outrage over the new pro bono 
reporting requirements of Rule 6.1. of 
the Rules of Professional Conduct, 
“Voluntary Pro Bono Services,” and its 
obvious insinuations. 

While the rule may be laudable in its 
intent, it is clear that due to the manda-
tory reporting requirements of the rule, 
the “aspirational” suggestions of pro 
bono work and charitable contributions 
are not aspirations at all, but commands 
without known present or future conse-
quences.

Those potential consequences have 
tangible and bewildering possibilities—
whether it may be the present scrutiny 
of those in power or the future consid-
eration of the Office of Court 
Administration, some potential griev-
ance committee, or anyone and every-
one. That those who could hold my 
license in their hands could use such 
unabashed pressure to compel my char-
itable work— and without regard to my 
own resources, desires, or most impor-
tantly, my philosophical convictions—
is, to say the least, quite unsettling.

Charity by nature and definition is a 
voluntary act. Whether anyone chooses 
to donate their time, money or work to 
those deemed less fortunate is ultimate-
ly a decision—and right—of their own. 
Compelled charity is an inherent con-
tradiction. 

Involuntary “pro bono” work or 
monetary donation—whether directly 
compelled by dictate or, as here, indi-
rectly coerced by thinly veiled attempts 
to shame or pressure—is an attempt to 
compel another’s charity.

The work is no longer freely gifted, 
but is now unpaid labor involuntarily 
forced from one person’s efforts for 
another’s benefit, i.e., it is de facto slav-
ery. I do not use that word lightly. Nor 
do I intend it as hyperbole.

No one has a right to demand one 
minute of my life or my work. My legal 
education and career were earned solely 
due to the hard sacrifices and struggles 
of my family and myself. If I now have 
the desire and ability to donate my time 
or resources charitably to others, then I 
should be able to do so on my own 
terms. No one has the right to demand 
my unpaid labor as a condition to my 
livelihood. Nor should my degree of 
charity be of anyone else’s concern. 
That is the nature of a free and volun-
tary society.

Again, while the impetus behind this 
Rule may be well-intentioned, its pres-
ent implementation and obvious future 
path are nothing short of tyrannical. It is 
clear that there will be attempts to intro-
duce subsequent rules requiring pro 
bono work as a continuing condition to 
practicing law. Nothing will be “aspira-
tional” any longer. This is quite appar-
ent from the new pro bono 
requirements of incoming attorney 
applicants.

Aside from the most important issue 
of whether anyone can or should be 
compelled to involuntarily work with-
out compensation, no matter what the 
supposed need of the beneficiary, other 
endless ethical considerations abound. 
If for some reason an attorney, by his 
alleged civic position, is compelled 
without choice into performing “pro 
bono” work, then where will it stop?

Who decides how much time should 
be demanded “pro bono?” Is 50 hours 
enough? Why not 100 or 200? And who 
decides what persons or causes qualify 
as the poor or underprivileged? What if 
those in power do not agree with causes 
of my own? What if a solo practitio-
ner—or anyone for that matter—is 
struggling to pay his bills? Should he 
operate at a loss so that he can provide 
pro bono services?

Will other civic professions such as 
policemen, firemen, social workers, 
town clerks, and even sanitation work-
ers be obligated to provide one week’s 
worth of uncompensated labor per year 
for the underprivileged? Where does it 
end?

Who could decide? Who has the 
right to demand? Who has the right to 
judge?

This state has a record number of 
attorneys voluntarily giving record 
amounts of pro bono hours and charita-
ble contributions. If you now insist on 
procuring free labor and resources by 
force, whether directly or indirectly 
through such methods and pressures as 
these, you will likely see pro bono 
hours drop to the minimum demand-
ed—probably much less than now 
given. You will also see many more 
small firms and solo practitioners that 
will be unable to compete with the Big 
Law conglomerates. And you will sure-
ly see many lawyers leave this state.

Ultimately, charity—true, voluntary 
charity—is a private and personal mat-
ter subject to no one’s fiat or supervi-
sion.

Please repeal this unconstitutional 
and outrageous rule immediately.

Richard A. Fiore
New Windsor

Problems with legal education not 
due to tuition costs, but to loans
Dear Editor:

Acknowledging that the crisis in our 
profession is important, but “Legal 
Education and the Future of the 
Profession” (State Bar News, 
November/December 2013) misstates 
the nature of that crisis.

Law school is expensive, absolutely, 
but the problem isn’t cost—it is the fact 
that the majority of law school gradu-
ates will incur that cost through loans 
which are nondischargable, with no 
realistic prospect of securing employ-
ment.

Fewer and fewer law school gradu-
ates are finding law-related jobs, and 
more and more of the jobs that they are 
finding are low-paying and unsatisfy-
ing. We are producing new lawyers at 
a rate far faster than the market can 
absorb, and almost no one is saying 
this aloud. New York has 15 law 
schools and imports lawyers from all 
over the rest of the country. Reining in 
law school costs will not fix this, and if 
anything it will make the situation 
worse. 

I still believe that law is a legitimate 
subject to study and a worthy career to 
pursue. But I wish that the institutions 
that should be the most responsible for 

forming our professional culture 
would behave more responsibly.

If I were king of legal education, I’d 
do a few things. I’d eliminate roughly 
a third of the law schools in the coun-
try, for starters. Law schools that are 
free-standing—unaffiliated with 
research universities—would be the 
first to go. 

I would consider instituting a rule 
which would limit the number of law 
schools in a state on the basis of the 
population of the state. I would require 
that all law school applicants spend a 
minimum of one year outside of 
school. And I might extend the real-
world requirement to three years, sub-
ject to some very narrow exceptions. 

I would require that at least 20 per-
cent of the credits required for gradua-
tion and bar exam eligibility be 
skills-based courses. 

And I would start looking at option-
al ways to reduce the curriculum to 
two instead of three years. (For some, 
the third year is a good thing, I think.)

That would be a start.

William C. Altreuter
Altreuter Berlin
Buffalo

Rule 6.1: Writer knows when 
something is wrong for lawyers
Dear Editor: 

I was sitting at my kitchen table 
looking out the window, when my 
17-year-old daughter, Sara, asked me 
what I was thinking. I told Sara that I 
had to make a decision regarding my 
law license and that I was deeply trou-
bled by it.

I explained the need for CLE as a 
requirement for my biennial registra-
tion and that the new registration 
required mandatory disclosure of per-
sonal information regarding how I 
spend my time and money.

I grew up relatively poor in Deer 
Park. Although my parents were able to 
keep a roof over our heads, furniture 
was repossessed and I recall walking 
with my mother to the food store where 
we would pay with food stamps. By my 
teenage years, I was self-sufficient, 
making money with paper routes and 
many odd jobs. I was also on the streets 
at night, smoking pot, trying other 
drugs and getting into trouble.

As a teenager, my lawyer was the 
Hon. Salvatore Alamia, a retired District 
Court judge who then was a criminal 
defense attorney. Over the years after I 
became an attorney, we would converse 
with one another. There was one time 

when I reminded Judge Alamia of a 
very valuable lesson he taught me 
when he was my lawyer.

 I was facing a felony charge when he 
informed me that if I pleaded guilty to 
the felony, all the misdemeanors would 
be dismissed and I would receive no jail 
time. I said I could not accept the deal 
because I did not “do” the other items 
of damage and I would not admit to 
something I did not do. I recalled being 
advised that it was better to know the 
outcome then to go into court and take 
chances. I did not listen to the advice of 
counsel and I wound up with a plea 
bargain that included a misdemeanor 
and Y.O. status. Judge Alamia did not 
recall the scenario the way I did.

I continued to tell my daughter that 
being compelled to disclose the 
required information on pro bono was 
inherently wrong and went against 
everything I believed in. Showing me 
that she had heard enough, Sara rose 
from the table and said, “I would just 
check the stupid box and be done with 
it!” I thought about that option prior to 
our conversation, again that day, and 
again after I completed my CLE and 

Continued on page 18



State Bar News    March/Apri l  2014   9

Forum uses social media to answer questions about social media
By Mark Mahoney

Social media is everywhere these 
days.

Even in CLEs.
To demonstrate the pervasiveness of 

the medium and both its value and its 
dangers, the Commercial & Federal 
Litigation Section held a digitally inter-
active forum at Annual Meeting. 
Section leaders encouraged audience 
members to answer live poll questions 
and to post comments to Twitter dur-
ing the meeting.

The result was a lively discussion, 
both in person and on Twitter, about 
the pitfalls facing attorneys when 
using social media in their practice.

Among the topics raised during the 
interactive forum were the appropri-
ateness of advising clients to take 
down incriminating postings on social 
media, accepting or sending a “friend” 
request on Facebook or LinkedIn, 
investigating jurors’ social media post-
ings and divulging one’s identity in 
connecting to potential clients on social 
media.

All media is permanent
As in other forums on electronic 

media, the main message of the day 
was that electronic messages are per-
manent.

Advising a client to take down an 
inappropriate post, said Professor 
Jonathan I. Ezor of Central Islip (Touro 
Law School), was akin to “closing the 
barn door after the horse has gotten 
out.”

“These posts, once they are out in 
the world, are legally out of your cli-

ent’s control,” he said.
Postings, he said, are retained on 

individual social media sites like 
Facebook and Twitter, as well as by the 
Library of Congress, and often by 
opposing parties, who can take a 
screen shot of a posting before a client 
has decided to delete it. Some Internet 
watchdogs have even created websites 
devoted to highlighting deleted posts, 
he said.

On the subject of advising clients to 
delete posts, panelists said an attorney 
can recommend that clients remove a 
post, but also should warn them about 
the potential impact of doing so—
such as appearing deceptive. The best 
course of action is to advise a client 
beforehand about the risks of posting 
anything to social media, they said.

Panelist Ignatius A. Grande of New 
York City (Hughes Hubbard & Reed 
LLP) said attorneys used to only be 
concerned about email exchanges. But 
now, attorneys and their clients have 
to worry about Facebook messages, 
retweets and comments made to post-
ings.

He cited a case in which a lawyer 
was fined for advising a client to delete 
a Facebook page that contained photos 
detrimental to the client.

Mobile media— smartphones and 
other mobile devices—also are a source 
of potential trouble for clients. Tweets 
can show where you were at the time 
you tweeted. Google will track an indi-
vidual’s movements. An individual 
can even be tracked if using wi-fi 
hotspots, even if GPS tracking on a 
mobile device has been turned off, 
Ezor said.

Such location information can be 
used to disclose a meeting with a cli-
ent, or to shoot down a client’s alibi for 
a crime.

Nicole Black of Rochester (MyCase 
Inc., a social practice management 
company for the legal community), 
said attorneys increasingly have an 
ethical obligation to their clients to 
become educated about what’s avail-
able in the electronic media.

Hon. Lisa Margaret Smith of White 
Plains (U. S. Magistrate Judge, 
Southern District of New York) said 
she has yet to see evidence in her 
courtroom that attorneys are knowl-
edgeable enough to think to ask for 
geo-location information.

“I have not been seeing this level  
of sophistication, which goes back to 
having competence in the electronic 
age and what’s available to you,”  
she said.

Panelists also waded into the sticky 
legal questions regarding contacting 
potential clients or witnesses on social 
media, particularly when it comes to 

Social media on their minds—A standing-room-only crowd attended a digitally inter-
active forum hosted by the Commercial & Federal Litigation Section during Annual 
Meeting. Above, moderator Mark A. Berman presides over the discussion. L to R, 
panelists are Hon. Lisa Margaret Smith, Hon. Ronald J. Hedges, Professor Jonathan i. 
Ezor, ignatius A. Grande, and Nicole Black. [Photo by Richard Smith]

Permission to tweet—Participants were 
encouraged to tweet about the digital 
forum as the discussion progressed and 
Michael Re of Garden City appears to be 
following instructions. [Photo by Richard 
Smith]
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Convocation caps year of legal education examination
By Mark Mahoney

The State Bar continues its examina-
tion of the legal education system with 
a scholarly convocation to be held May 
22 at Pace University.

The convocation, co-sponsored by 
the State Bar and the New York State 
Judicial Institute on Professionalism in 
the Law, is part of an initiative begun 
in June by State Bar President David 
M. Schraver to explore the myriad 
issues associated with educating the 
next generation of lawyers.

“The legal profession has changed 
dramatically in the past 10 years, and it 
is vital that the profession help prepare 
new attorneys for the challenges 
ahead,” said Schraver (Nixon Peabody 
LLP in Rochester). “As part of that 
preparation, we must take a close look 
at the traditional, as well as innovative, 
ways in which we educate students 

and help find ways to make legal  
education affordable so they can enjoy 
fulfilling and financially rewarding 
careers.”

Schraver has made legal education 
the cornerstone initiative of his presi-
dency. Among the actions he took to 
bring focus to the topic were dedicat-
ing the September 2013 Bar Journal 
exclusively to legal education and 
devoting the Presidential Summit at 
Annual Meeting to the topic.

The convocation will feature legal 
education experts in two panel discus-
sions at the Judicial Institute’s facility 
on the Pace University campus in 
White Plains. At the convocation’s con-
clusion, the institute will prepare a 
scholarly journal on the proceedings.

Leading up to the convocation was 
a series of closed-door focus groups 
held in February and March in Albany, 
Buffalo, New York City and Long 

Island, said John H. Gross of 
Hauppauge (Ingerman Smith LLP), 
coordinator of the convocation, a mem-
ber of the Institute and the State Bar’s 
Committee on Legal Education and 
Admission to the Bar.

Members of the judiciary, academ-
ics, practicing attorneys and law stu-
dents were invited to address the 
topics on the convocation agenda in 
the focus group sessions. Transcripts of 
the focus groups will be delivered to 
the panelists prior to the convocation 
for background, he said.

The agenda
The program will run from 10 a.m. 

to 4 p.m.
The morning panel will discuss the 

high cost of traditional legal education 
and the reasons behind it; early admin-
istration of the bar exam; what to do 
with the third year of law school; the 

issues surrounding the drive to gradu-
ate “profession ready” attorneys; the 
medical model, internships and mentor-
ing; the future of evening and part-time 
programs; and other related issues.

On the agenda for the afternoon 
panel will be an examination of profes-
sional values programs; whether stu-
dents should be required to take an 
oath similar to medical students; the 
impact of potential law school changes 
on professionalism; the pressures of 
student debt and its impact on profes-
sionalism and the practice of law; and 
the impact of proposals to revamp the 
third year of law school.

The convocation is free and open  
to interested individuals. For more 
information and to register, email  
professionalism@nycourts.gov. u

Mahoney is NYSBA’s associate director of 
Media Services.

mailto:professionalism@nycourts.gov
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Hashtag: Social media and jury selection a courtroom concern

Robert Gibson Claudia Costa

By Cailin Brown

The social media landscape and its 
requisite landmines require attorneys 
to anticipate and engage the wealth 
of online content that may impact 
case decisions. That means they 
should be using Facebook, LinkedIn 
and other websites to ensure jurors 
are ready to serve, said two panelists 
during Annual Meeting.

In the session, “#LegalProbs: 
Social Media and Its Impact on Jury 
Selection and Trial,” attendees had a 
birds-eye view of how online traffic 
yields trial and case evidence.

Claudia Costa of Hackensack, N.J. 
(Gonzo Law Group) and Robert 
Gibson of White Plains (Heidell, 
Pittoni, Murphy & Bach LLP) spoke 
during a presentation sponsored by 
the Torts, Insurance and 
Compensation Law Section and the 
Trial Lawyers Section.

“As lawyers, we clearly have an 
obligation to keep up with case stud-
ies in the field as well as trends in 
society,” Gibson said. “One of the 
most explosive trends is the way we 
communicate using technology.”

Gibson said the growth on social 
media sites such as LinkedIn, 
Facebook and Twitter has reached 
hundreds of millions of daily users, 
statistics that have immediate ramifi-
cations in practicing law.

Gibson reviewed the New York 
Post’s recent coverage of the U.S. v. 
Steinberg insider-trading case and the 
social media research methods 
employed in that case to vet jurors. 

The Appellate Division in New 
Jersey held that it was appropriate 
for both counsel to use readily acces-
sible wi-fi Internet access to conduct 
research.

Therefore, the defense team 
brought three laptops into the court-
room, allowing it to Google-search 
during jury selection and view social 

media profiles.
Gibson said that it is ethical for law-

yers to research jurors as long as they 
do not communicate with the prospec-
tive jurors.

“You cannot get on a Facebook page 
and friend them and ask them ques-
tions,” Gibson said. “Passive research 
is OK. If you Google a name and get 
the Facebook, that is OK. If you go on 
and try to discuss their views, that is 
completely impermissible.”

Internet knowledge 
required

Recent court decisions have shown 
that Internet searches are practically 
obligatory now in order for a lawyer to 
adequately represent a client.

If lawyers validate juror statements, 
they might learn that a juror has a not-
so-objective viewpoint on the case. For 
instance, in Apple Inc. v. Samsung 
Electronics Co., the jury foreman previ-
ously had been involved in litigation 
loosely connected with one of the com-
panies. 

In the $1 billion patent infringement 
decision, the judge ruled that attorneys 
should have discovered the juror’s liti-
gation early in the case.

So, one way lawyers can encourage 
a fair jury, Gibson said, is to learn right 
away whether a juror has been 
involved in previous litigation.

“What if the information was out 
there and you didn’t avail yourself of 
it? Your client might be a little upset,” 
said Gibson. “During the trial you 
probably want to keep an eye on your 
jurors. They are not supposed to be 
posting, blogging. They get an admo-
nition.”

Gibson gave several examples from 
random social media accounts, which 
illustrated the biases shared so public-
ly through various outlets.

If a juror is caught reading a plain-
tiff or defense lawyer’s Facebook page, 

committee’s report has become a high-
ly distressing, embarrassing situation, 
desperately, desperately in need of our 
concerted attention, creative thinking 
and diligent and perseverant action,” 
she said.

“It’s clear that we have to invigorate 
our fundamental values. We have to 
restore the promise of America for our 
future and our children’s future,” she 
said. “We just cannot maintain the rule 
of law. We cannot maintain our great 
democracy, without people educated 
in our nation’s fundamental values.”

The report chastises state education 

leaders for reducing the emphasis on 
civics education, and making social 
studies a “secondary curriculum” in 
schools, with history and civics being 
lumped together under literature.

Committee Chair Richard W. Bader 
of Albany (New Visions Law & 
Government Program) told delegates 
that “remarkably,” the participatory 
experiences designed to show students 
how to become engaged citizens are 
neither required nor encouraged in the 
state Department of Education’s new 
proposed framework for the 
Participation in Government compo-

House of Delegates approves report, takes up call for more civics education
Continued from page 4

the judge should be notified immedi-
ately, he added.

An opinion issued by the New York 
County Lawyers’ Association 
Committee on Professional Ethics in 
2011 states that the burden is on attor-
neys to track social media in order to 
advise their clients, said Costa.

“Social media cannot be ignored,” 
she said. “You need to start right away 
from the beginning of the case. You 
know what you need to get to trial.”

The obligation with social media is 
the same as it is with a piece of paper, 
Costa said. Clients cannot destroy evi-
dence.

“You need to educate them and you 
need to preserve the social media. ...If 
you do not advise the client to pre-
serve information, you could be sub-
ject to sanctions,” she said.

Attorneys are obligated to know the 
policies of sites like LinkedIn and 
Facebook, and to warn clients to pre-
serve the evidence. In U.S. Equal 
Employment Opportunity Commission v. 
Original Honeybaked Ham, Inc., the EEOC 
was compelled to produce data and 
was sanctioned for “messing around 
with electronic discovery,” Costa said. 

In another instance, both a plaintiff 
and his lawyer were heavily sanc-
tioned—$180,000 and $542,000—after 

the lawyer instructed his client to 
“clean up” his Facebook page.

Costa suggested lawyers discuss 
the implications of social media 
with their clients.

Lawyers who know they are 
going to be on trial, and receive a 
notice of claim, should get on 
Google right away, Costa said, and 
gather information before social 
media privacy settings are changed. 
Eventually, attorneys will need to 
demonstrate a chain of custody to 
show how any information was 
gathered, and authenticate that evi-
dence.

Costa noted insurance claims 
cases where allegedly disabled par-
ties were featured on social media 
in zumba classes, playing hockey or 
engaging in another sporting activi-
ty.

From now on, Costa said, law-
yers may have a professional 
responsibility to review social 
media content or face professional 
liability. 

If not now, she said, then in the 
near future. u

Brown is an associate professor of  
communications at The College of  
Saint Rose.

nent, the half-year course for high 
school seniors.

“Our legal system and justice system 
depend on the effectiveness of our 
schools to make sure Americans are 
able to appreciate the rule of law and to 
sustain their trust and confidence in the 
institutions of our constitutional democ-
racy, such as trial by jury,” Bader said.

Former State Bar President A. 
Thomas Levin of Garden City (Meyer, 
Suozzi, English & Klein P.C.), a mem-
ber of the LYC Committee and long-
time advocate of civics education, 
spoke on behalf of the resolution. 

“I think everyone in the room is unit-
ed on this particular point, because 
without the rule of law and without the 
flourishing of the rule of law, we’re all 
out of business,” he said. “It’s high time 
that civics education be put back in the 
forefront of our educational system.”

Several other delegates spoke on the 
resolution, which was approved by the 
House by voice vote, with one absten-
tion.

The report notes that for the past 
three years, the state Board of Regents 

Continued on page 23
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By Carol C. Villegas

Fifty years after the passing of the 
Fair Pay Act, a woman still makes an 
average of 77 cents for every dollar 
earned by a man. The pay gap exists 
in every profession, including the 
legal profession, and is worse overall 
for women of color.  

This is not just a woman’s issue; 
this issue affects men, women and 
their families. Dual income families 
are the necessary norm these days, 
and in many families, women are the 
primary or sole breadwinners. So, 
what can we as lawyers do about it?

On January 28, the Committee for 
Women in the Law hosted the Tenth 
Annual Edith I. Spivack Symposium 
during Annual Meeting with record 
attendance.  

The program, entitled “Show Me 
the Money: Can We Close the Gender 
Equity Gap?,” focused on the still- 
existing pay gap between women 
lawyers and their male counterparts; 
gender inequity in promotion and 
leadership ranks at law firms; gender 
inequity in and out of the courtroom; 
and the impact of unconscious bias 
against women attorneys.  

Keynote: Two or more 
women needed

The symposium kicked off with 
an eye-opening keynote speech by 
Stephanie A. Scharf, former presi-
dent of the National Association of 
Women Lawyers (NAWL) and cur-
rently a Commissioner on the ABA 
Gender Equity Task Force. 

 Scharf discussed the NAWL 
annual survey of retention, which 
looks at retention of women lawyers, 
rainmaking, compensation and lead-
ership roles. 

The survey results were unset-
tling. While 65 percent of staff at law 
firms are women, and 45 percent of 
associates are women, only 17 per-
cent of partners at firms are women. 
The good news is that firm-wide 
management increasingly includes 
women. However, female attorneys 
still have a long way to go to equal 
male attorneys in pay, rainmaking 
and leadership roles.  

In 2013, there were more women 
on governing committees, increasing 
from 15 percent in 2012 to 25 percent. 
Also, an increasing number of 
women are managing partners firm-
wide, from 4 percent to 15 percent. 
But there clearly needs to be more 
participation of female attorneys at 
the top levels of management.  

Significantly, the NAWL survey 
found that the most important firm 
practice that affects gender equity in 
compensation is the make-up of a 
compensation committee. 

When a compensation committee 
consists of all males, women attor-
neys earn 85 percent to 91 percent of 

what their male counterparts earn. 
However, when a compensation 

committee has two or more women, 
female attorneys earn 100 percent of 
what their male counterparts earn. 

For a symposium examining the 
ways in which women can achieve 
parity with men, Scharf provided a 
clear roadmap: We need more women 
making compensation decisions. Two 
or more women, to be exact.  

Scharf also discussed how to use 
women’s initiative programs at law 
firms to organize and lobby for 
change at the firm level. 

She discussed the ABA Gender 
Equity Task Force, which provides a 
roadmap for firms to advance com-
pensation goals, and encouraged the 
symposium participants to take these 
materials back to their respective 
firms.  u

Villegas of New York City (Labaton 
Sucharow LLP) is a member of the 
Committee on Women in the Law.

By Mark Mahoney

“Breathe in. Breathe out.”
The lesson learned in yoga class also 

applies to law firms dealing with elec-
tronic media.

Law firms get into problems with 
electronic and social media because 
they either forget about or fail to grasp 
the permanency of messages delivered 
electronically – from television com-
mercials to emails to billing statements.

So, before you send that email, or 
post that Tweet, or file that document, 
take a deep breath and think about it 
first, ethics attorney Pery D. Krinsky of  
New York City (Krinsky PLLC) 
advised during a January 30 presenta-
tion on social media risks. 

The presentation was part of a larg-
er Annual Meeting forum entitled, 
“Risk Management 360,” co-sponsored 
by the Law Practice Management 
Committee and the committees on 
Attorney Professionalism, Lawyer 
Assistance, Continuing Legal Educa-
tion, and Electronic Communications.

“We can’t erase that digital foot-
print,” Krinsky said in an entertaining 
presentation that included a Power-
Point presentation of TV and print ads 
about which questions had been raised 
as to their ethical propriety.

Powerful points
Commercials that make false or 

exaggerated claims have an infinite 
shelf life on the Internet, where they 
can be viewed by anyone at any time. 
Ads that violate ethical standards can 
and have been used against lawyers in 
grievance committees, he said.

With electronic filing of documents, 
clients can pore over billing statements 
until they find a questionable entry, 
allowing them to more easily bring a 
charge of fraud or to demonstrate that 
a firm does not have a proper system 
in place for detecting conflicts, Krinsky 
said.

“Never become comfortable with 
your clients, because at the end of the 
day, your clients are not your friends,” 
he said.

Krinsky said attorneys must be con-
stantly aware of the ways they can 
inadvertently share information, either 
through sloppiness or inattention to 
potential risks.

As an example, he showed a num-
ber of cases in which attorneys, and 
courts, carelessly created new docu-
ments by cutting-and-pasting old or 
incorrect information from an existing 
document into a new document. 

Demonstrating how confidential 
information can be shared inadvertent-
ly, he said office copy machines resold 
without the hard drive having been 
purged can retain documents that can 
be retrieved by the new user.

“You have to be more careful than 
ever before,” he said. “Breathe in, 
breathe out before hitting ‘send.’ ” u

Mahoney is NYSBA’s associate director of 
Media Services.

Electronic media poses risks 
to lawyers without buffers

think first—Pery D. Krinsky told attend-
ees of an Annual Meeting forum on 
social media risks to think carefully 
before posting anything to social media. 
the forum was part of a daylong series 
of programs called “Risk Management 
360.“ [Photo by Richard Smith]

AnnuAl Meeting 2014

Show me the money: Committee 
explores gender equity pay gap

eliminate the gap—Stephanie A. 
Scharf of the ABA’s Gender Equity task 
Force, presents eye-opening results 
from a national study on retention, 
rainmaking, compensation and leader-
ship among women lawyers at the 
Committee on women in the Law’s 
Edith i. Spivack Symposium during 
Annual Meeting. [Photo by Steve Hart/
Happening Photos]

“used” Presidents Society (self-pro-
claimed)—Past Presidents Kathryn 
Grant Madigan (Levene, Gouldin & 
thompson LLP), Stephen P. Younger of 
New York City (Patterson Belknap 
webb & tyler LLP) and Michael E. 
Getnick of Utica (Getnick Livingston 
Atkinson & Priore, LLP) catch up during 
the Justice for All Luncheon. [Photo by 
Jacques Cornell/Happening Photos]
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explaining the Act—Sharon G. Goldzweig of Consolidated Edison, inc. answers an 
attendee’s question after participating in a panel on the Affordable Care Act spon-
sored by the Labor and Employment Law Section during Annual Meeting. [Photo by 
Brad Hamilton]

Labor lawyers navigate Affordable Care Act’s uncharted waters 
By Amy travison Jasiewicz

When the U.S. Supreme Court 
upheld the constitutionality of the 
Patient Protection and Affordable Care 
Act’s (ACA) individual mandate in 
2012, labor and employment attorneys 
finally could determine how to advise 
their clients on complying with the law. 

ACA dramatically changed an 
employer’s obligation to provide 
employees with health coverage as 
well as an individual’s obligation to 
maintain health coverage.

“The ACA has been at the forefront 
of the minds of labor attorneys, as it 
represents a culture change for some of 
their clients and practices,” said 
William D. Frumkin of White Plains 
(Frumkin & Hunter LLP). “It’s a whole 
new world and we are guiding 
employers through uncharted waters.” 

Frumkin moderated a panel discus-
sion on the ACA during the Labor and 
Employment Law Section’s Annual 
Meeting program. 

Large employers
Sharon G. Goldzweig of New York 

(Consolidated Edison, Inc.) said the 
ACA defines a “large employer” as 
having 50 or more fulltime employees, 
with full-time calculated as 30 hours or 
more per week.  

Attorneys need to assess the wages 
of a large employer’s work force and 
determine if any employees earn less 
than 400 percent of the federal pover-
ty level (FPL).  An individual employ-
ee whose “household income,” is less 
than 400 percent of the FPL is eligible 
for a premium tax credit to put 
toward the cost of their health care 
premium. If an employee qualifies for 

the credit, the employer would face a 
penalty, she said.

To avoid either of the two tax penal-
ties, a large employer must offer each 
fulltime employee health coverage that 
is affordable (no more than 9.5 percent 
of the employee’s wage) and provides 
“minimum essential coverage” (cover-
age equivalent to the Bronze level plan 
in the government’s health insurance 
marketplace). 

“The federal government is not 
going to knock on your client’s door on 
Jan. 1, 2015, and say ‘Where is the 
health plan?’” Goldzweig said.

Instead, when employers issue W-2 
forms at the end of the 2015 tax year, 
they must report the kind of health 
plan they provided and how much it 
cost the employee.

Other plans
Lisa M. Gomez of New York (Cohen 

Weiss and Simon LLP) noted that the 
ACA was written primarily with single 
employer plans that have insurance 
companies to provide the benefits in 
mind. For those with multi-employer, 
union-sponsored, or self-insured plans, 
the application of certain provisions of 
the ACA is not as clear.

“There are a lot of holes in the law 
where things just don’t make sense for 
those with other types of plans,” 
Gomez said.  

New York state has its own online 
marketplace offering plans approved 
by the federal government. By apply-
ing online, individuals learn whether 
they are eligible for a tax credit to 
apply to the cost of their health care 
premiums. 

A family of four can have an annual 
household income of close to $96,000 

and still qualify for a tax credit, said 
Gomez. “There are a lot of people who 
would fall within that amount who 
would not consider themselves to be 
low-income, so it should benefit a con-
siderable number of people,” she said.

Potential litigation
In addition to constitutional chal-

lenges facing the ACA, potential 
opportunities for litigation abound 
given the complexities of the law, said 
Russell L. Hirschhorn of New York 
(Proskauer Rose LLP).

Employers considering restructur-
ing their workforce to avoid the man-
date by reducing the number of 
fulltime employees, or their hours 
could trigger litigation under ERISA 

(Employee Retirement Income Security 
Act) Section 510, which prohibits inter-
ference with an employee’s ability to 
access plan benefits, Hirschhorn said.

Other potential litigation could 
involve the ACA’s significant whistle-
blower protections, or even violations 
of the ADEA (Age Discrimination in 
Employment Act) and Title VII, if cut-
backs in hours disproportionally impact 
a protected class of workers, he said.

Suzanne A. Metzger of New York 
(1199 SEIU National Benefit Fund)  
outlined compliance and concerns of 
employers with collectively bargained 
plans. u

Jasiewicz is a freelance writer and the  
former editor of the State Bar News.
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Attorneys wade through maze of Affordable Care Act 

Moving targets—Alyson Mathews calls 
the Affordable Care Act a moving target 
for municipalities during an Annual 
Meeting program sponsored by the 
Municipal Law Section. [Photo by Jacques 
Cornell/Happening Photos]

By Mark Mahoney

Alyson Mathews and Richard K. 
Zuckerman offered a lot of information 
and advice, but not much comfort, to 
municipal attorneys responsible for 
implementing the provisions of the 
Affordable Care Act.

“It’s a constantly moving target,” 
Mathews explained during a panel dis-
cussion at Annual Meeting, “The 
Implications of the Affordable Care Act 
for Municipalities.” She said a large 
part of the law are regulations that are 
still in proposal form, the details of 
which will be laid out in the future. 
“Everything is going to change on a 
daily basis,” she said.

As if to help the speakers illustrate 
their point, less than two weeks after 
the Annual Meeting panel concluded, 
President Barack Obama announced 

changes to the act that will allow some 
employers to delay implementation 
and others to enroll fewer employees 
for an additional year.

Mathews and Zuckerman, both 
attorneys at Lamb & Barnosky LLP in 
Melville, spoke at a forum sponsored 
by the Municipal Law Section.

The Patient Protection and 
Affordable Care Act (ACA), commonly 
known as “Obamacare,” was enacted 
in March 2010 to overhaul the nation’s 
health care system.

What to cover
Among the key provisions, they 

said at the time of the January panel, is 
that employers will be penalized if 

Within the law—Richard K. Zuckerman 
explains how employers are meeting the 
letter of the Affordable Care Act during 
the Municipal Law Section’s Annual 
Meeting program. [Photo by Jacques 
Cornell/Happening Photos]Continued on page 14
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This is where 
lawyers 

go for protection.

The New York State Bar Association  
Insurance Program 

Advised and  
administered by

As a national leader in legal insurance, USI 
Affinity is proud to carry the endorsement of 
the New York State Bar Association.
Sometimes even attorneys need a little counsel of their 
own. That’s why they turn to USI Affinity, the company 
that has been advising attorneys on insurance for 75 
years. We know more about the kind of protection 
attorneys need and can offer a variety of insurance 
options for firms of any size.

We go beyond professional liability to offer 
a complete range of insurance solutions 
covering all of your needs.
USI Affinity’s extensive experience and strong relationships 
with the country’s most respected insurance companies 
give us the ability to design customized coverage at 
competitive prices. 

Coverage includes:
•  Lawyers’ Professional Liability
• Business Insurance 
• Medical & Dental
• Life & Disability 
• Personal & Financial 

Call today for more information on the insurance  products 
available to New York State Bar Association members, including 
professional membership credit and risk management credit.

Call 1.855.USI.0100 PIN 406 
now for your FREE quote.
Or go to www.mybarinsurance.com

identifying one’s self or purpose. The 
laws across the states are not uniform 
or clear-cut, they said.

“We should all assume that decep-
tion is unethical,” Smith said, giving 
an example that attorneys are not 
allowed to provide fake names when 
contacting an unrepresented witness in 
order to see postings that otherwise 
would be private.

But not all situations are black and 
white, she said. In New York, for 
instance, attorneys must use their real 
names when setting up their public or 

personal Facebook pages. But it is not 
unethical, right now, to not say you are 
a lawyer on that page.

An audience member asked about a 
lawyer’s ethical obligation to make 
sure a witness knows who you are dur-
ing communications. “Would you be 
embarrassed if your action was dis-
closed on the front page of The New 
York Times?” said Smith, in response.

To endorse or not
The panel also discussed a reason-

ably new area of concern: endorsements 

on LinkedIn. Endorsements on a law 
firm or lawyer’s LinkedIn page could 
be interpreted as a claim of specialty, 
which is prohibited under the Rules of 
Professional Conduct in New York. 

“Until the State Bar issues an advi-
sory opinion, I think it is wise to 
remove practice areas from endorse-
ments,” said Black, who also urged 
attorneys to be careful about using 
LinkedIn’s categories in their profiles.

“Our firm’s policy is to hide 
endorsements. I also stay away from 
recommendations,” added Grande.

Continued from page 9

Section program points out that social media tricky landscape for lawyer endorsements

Other questions raised during the 
forum included the use of social media 
by jurors to either conduct research on 
a case they are hearing or to communi-
cate with friends and family during a 
trial. Smith said jurors are regularly 
and clearly instructed not to do in-
depth research or to tweet or instant-
message during trials.

“And they still do whatever the 
heck they want,” she said. u

Mahoney is NYSBA’s associate director of 
Media Services.
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a person is being victimized, it is like-
ly to happen again.”

Solomon discussed poly-victimiza-
tion. “Abusers can be anywhere,” said 
Solomon. “Sometimes, there are mul-
tiple abusers in one home.”

“Lawyers are uniquely positioned 
to report abuse,” said Solomon. She 
noted that lawyers often can identify 
who among their elderly clients is at 
risk. Lawyers should assure elderly 
clients that their conversations are 
confidential.

Increase in investigations
Three criteria must be met in an 

Adult Protective Services case: Is there 
a physical or mental impairment? Is 
there an imminent risk? Is there a per-
son or agency who can responsibly 
address that risk?

Audrey Stone of White Plains (Spe-
cial Prosecutions Division, Westchester 
County District Attorney’s Office) 
noted that her office has seen “an 
incredible increase in the number of 
investigations of elder abuse.” Her 
office usually sees the most extreme 
cases.

“Very few victims ever come for-
ward themselves,” said Stone.

She said that local banks are effec-
tive in recognizing suspicious behav-

AnnuAl Meeting 2014

clergyman,” said Mason. They are  
likely to confide in a doctor next, then 
a lawyer.

Mason advised lawyers to “pay 
attention to the words” of the elderly.

“Often they will say, I was mis-
treated or disrespected,” said Mason. 
“You might be able to get a victim 
help.” u

Vogel is NYSBA’s media writer.

How lawyers can help protect elderly from abuse
By Brandon Vogel

Identifying elder abuse is more com-
plicated than seeing a bruise.

Panelists at the Elder Law Section’s 
January 28 program “Elder Abuse: 
Looking Up From the Law” explored 
many forms of elder abuse and what 
lawyers can do about it.

“The mistreatment of the elderly is 
recognized as a major issue,” said Joy 
Solomon of Riverdale (The Weinberg 
Center for Elder Abuse Prevention at 
the Hebrew Home at Riverdale). “Vic-
tims are devastated by abuse,” adding 
that elder abuse is defined many ways.

She shared some eye-opening statis-
tics:
• Only one in 24 cases is reported, 

while 14 percent of surveyed elders 
felt that they had been abused. 

• Women are twice as likely to be 
abused and elder abuse often results 
in poverty.

• Older Americans deal with more 
bureaucracies than any other group.

 
Elderly victims also are three times 

as likely to die from abuse, according 
to the 1998 study, “The Mortality of 
Elder Mistreatment” by Dr. Mark 
Lachs. 

“If you remain invisible, you will 
disappear. Victimization increases 
their vulnerability,” said Solomon. “If 

ior. “I am a huge fan of training and 
community outreach.”

She noted that there are “many dif-
ferent explanations for bruising” and 
that “sometimes, it’s not elder abuse.”

Art Mason of Rochester (Lifespan) 
said that 90 percent of abuse involves 
family members. 

“Trust has to be counterbalanced. 
Many older adults are faith-based and 
may confide in their priest, rabbi or 

Protect your elders—Audrey Stone of the westchester County District Attorney’s 
office makes a point during a discussion on elder abuse at the Elder Law Section 
program at the Annual Meeting. Art Mason of Lifespan, left, and Joy Solomon of 
the weinberg Center for Elder Abuse Prevention, also were panelists. [Photo by 
Richard Smith]

they do not offer health insurance to at 
least 95 percent of their fulltime 
employees, offer coverage that is unaf-
fordable, or offer coverage that does 
not provide what the government 
defines as of “minimum value.”

The mandate only applies to those 
employers with at least 50 full-time 
and/or full-time-equivalent employ-
ees. Definitions as to what constitutes 
that distinction are contained in the 
law.

However, on February 10, the presi-
dent moved some of the targets, post-
poning the mandate one year for 
companies with 50 to 99 workers and 
requiring that larger businesses cover 
only 70 percent of their workers, 
instead of 95 percent, until 2016.

In addition to those constantly mov-
ing targets, both speakers said there 
will be confusion over which employ-
ees are considered full-time, as there 
are detailed rules regarding the count-
ing of hours of service. The “look-
back” measurement method for 
determining that number also is “really 
confusing,” Mathews said.

Employers that violate the law are 
subject to financial penalties, some 
quite substantial. Mathews said those 
penalties can quickly pile up.

For example, under Section 4980H, 
the monthly penalty for violating the 

law is calculated at $2,000, multiplied 
by the number of full-time employees, 
divided by 12. The first 30 full-time 
employees are excluded from the cal-
culation.

So, she said, an employer with 330 
full-time employees that offered less 
than 95 percent of its employees cover-
age and had one employee take a tax 
credit for purchasing coverage on the 
health exchange would face a penalty of 
$50,000 per month under that formula.

Other violations, such as not offer-
ing minimum coverage, would follow 

different penalty formulas, they said.
Zuckerman said employers will be 

trying to offer the least amount of cov-
erage so as to receive the lowest penal-
ties, desiring to fall just within the 
requirements of the law. The big pic-

ture questions for employers, 
Zuckerman said, are “Do we have to 
do this?” and “What happens if we 
don’t?”

Mathews offered participants a 
chart to further illustrate the complexi-
ty of the law and the procedures 
employers must follow. It resembled a 
subway map and explained the com-
plexities of determining coverage to an 
ongoing employee based on different 
deadlines and time frames established 
under the law.

Both speakers said it is critical that 

employers keep track of the kinds of 
benefits they offer during contract 
negotiations with employees and that 
they maintain detailed records, as 
Mathews said there is a “tremendous 
amount” of paperwork involved.

“When you determine the winners 
and losers with the Affordable Care 
Act, the winners are going to be the 
ones who have a paper trail,” she said. 
“Memorialize the method you commu-
nicated with employees.”

Another factor employers will have 
to consider is that the ACA rules 
regarding such matters as which 
employees are eligible for coverage 
and when they become eligible super-
sede existing agreements employers 
might have with their employees, 
Zuckerman said. Therefore, employers 
must be cognizant of the law regarding 
how much time they have to offer 
employees coverage.

 “We’re actually all in the same 
boat,” Zuckerman said. u

Mahoney is NYSBA’s associate director of 
Media Services.

Continued from page 12

Affordable Care Act providing confusion for employers trying to comply with new rules

“When you determine the winners and losers with the 
Affordable Care Act, the winners are going to be the ones  
who have a paper trail.”

—Alyson Mathews
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Genetic screening: Too much information or not enough? 
By Brandon Vogel

After Angelina Jolie announced she 
carried the BRCA1 gene mutation and 
underwent a double mastectomy in 
2013, nearly 5 percent of women sur-
veyed said they would seek medical 

advice on preventive mastectomies or 
ovary removal.

Although a seemingly small figure, 
Harris Poll Chairman Humphrey 
Taylor said that translated to nearly 6 
million women worldwide. 

”The Angelina Effect” has brought 
considerable attention to DNA screen-
ing and its potential effects for future 
health.

Professor George J. Annas of Boston 
(Health Law, Bioethics & Human 
Rights Department, Boston University 
School of Public Health) examined the 
controversial issue in a speech during 
Annual Meeting entitled, “Ethical 
Conflicts in Clinical Medicine and 
Research: Consent to DNA Screening, 
Research on Extremely Premature 
Infants and International Drug Trials.” 
The Food, Drug and Cosmetic Law 
Section presented the January 30 pro-
gram.

Reporting results
“Genetic information is uniquely 

personal and private,” said Annas. “It 
is about you, your parents, your chil-
dren, and your siblings. Your genome 
is your probabilistic, future diary. It 
tells you what could happen to you 
medically.”

Reporting results from screenings 
has divided clinicians and bioethicists.

The American College of Medical 

Genetics and Genomics (ACMG) 
issued its recommendations for the 
reporting of incidental or secondary 
findings in clinical exome and genome 
sequencing on March 21, 2013. 
Incidental findings are defined as 
results from an additional 56 specific 
genes that arise outside the original 
purpose of the testing. 

The ACMG recommended that lab-
oratories should return the 56 findings 
to the doctor ordering the tests. Such 
findings also should be reported even 
if the patient is a child, the ACMG rec-
ommended. In a clarification issued 
on March 23, it said that failing to 
report the results, at least the ones 
with “life-saving” potential, would be 
unethical.

In the May 31, 2013 issue of Science, 
Annas and colleagues Professor Susan 
Wolf of the University of Minnesota 
and Dr. Sherman Elias of the Feinberg 
School of Medicine at Northwestern 
University argued that patients have 
the right not to know. 

“Patients have an established right 
to refuse unwanted medical tests and 
the information they might disclose, 
even if that information would offer 
potential medical benefit,” they wrote.

“The law and ethics and human 
rights all support the rights and digni-
ty of the individual, to both informed 
consent to testing and informed refusal 

of learning the results of testing,” said 
Annas.

More information better?
In the summer of 2013, 23andMe, a 

Google-backed company, released a 
commercial aimed at gaining 1 million 
customers for its testing kit, Saliva 
Collection and Personal Genome 
Service (PGS). The company claims 
the kit can screen for 254 conditions. 
The company dropped the price from 
$999 to $99 in December 2012. 

The Food and Drug Administration 
(FDA) issued a letter to 23andMe on 
Nov. 22, 2013 stating that it did not 
clear or approve 23andMe to market 
the PGS for health purposes. Of con-
cern were the potential health conse-
quences that could result from false 
positive or false negative assessments, 
and that clinical validation was lack-
ing.

23andMe stopped marketing the kit 
on Dec. 5, 2013. 

Annas emphasized that the FDA 
has since “made it clear that it is not 
against genomic testing, but it does 
want more data.”

“This is an opportunity for industry 
and the FDA to come together and set 
standards for genetic testing,” said 
Annas. u

Vogel is NYSBA’s media writer.

ethically speaking—Professor George J. 
Annas speaks about the emerging field 
of genetic screening and the ethical con-
flicts in clinical medicine and research 
during the Food, Drug and Cosmetic 
Section’s Annual Meeting program. 
[Photo by Jacques Cornell/Happening Photos]

AnnuAl Meeting 2014

Power of genetic information as controversial as it is personal

Personal and powerful—Samuel J. 
Servello, left, Karen L. illuzzi Gallinari  
and Dr. Harry ostrer listen carefully to 
what co-panelist Ann M. willey has to 
say during a discussion on “Genetics, 
Ethics and the Law” sponsored by the 
Health Law Section. [Photo by Brad 
Hamilton]

By Brandon Vogel

Genetic information is as powerful 
as it is personal.

That is precisely what makes it con-
troversial. 

Panelists discussed the rapid 
growth of genetic data and its ethical 
implications at the Health Law 
Section’s January 29 program, 
“Genetics, Ethics and the Law.”

“Unlike other indicators of current 
health status, like blood pressure or 
cholesterol levels, genetic data has 
the special property of allowing us to 
look into the future at possible 
unmanifested diseases,” said Samuel 
J. Servello of New York City (Moses 
& Singer LLP), co-chair of its 
Committee on Medical Research and 
Biotechnology. 

“Also, it reaches way beyond the 
individual to give us information on 
siblings, children, parents and anyone 
else who shares the individual’s 
genetics.”

Genetic data “is a powerful tool 
with potential uses for good and bad,” 
he said. “It can also be used and is 
being used in personalized medicine 
research.”

However, there are legal and ethical 
concerns. “As there is economic incen-
tive to collect and utilize genetic infor-
mation, we need to balance the goals of 
research and development of new 
drugs and therapies with an individu-
al’s right to privacy of his or her genet-
ic information. As attorneys, we need 
to understand genetics, advancement 
in technology and how they are, and 
should be, reflected in our legal frame-
work,” Servello said.

In his speech, “Genomics from a 
Medical Geneticists’ Perspective,” Dr. 
Harry Ostrer of the Bronx (director of 
genetic and genomic testing, 
Montefiore Medical Center) said there 
are three major areas for lawyers to 
consider: discovery, privacy and intel-
lectual property. 

Despite it being a $20 billion market, 
“we are still in the learning phase with 
genetic information,” Ostrer said. In 
each genome, there are 3.5 million sin-
gle nucleotide variants, 600,000 inser-
tions/deletions and 17,000 coding 
variants.

He said New York City’s diverse 
population makes it a good place to 
study the issue.

To market, to market
Ann M. Willey of Albany (Albany 

Law School) acknowledged genetic 
information as “both powerful and 
exciting,” but said that there is concern 
about its misuse.

She explained the differences 
between two hot topics: direct to con-
sumer marketing and direct access 
testing. 

Direct-to-consumer marketing pro-
vides information on the availability of 
genetic tests and their possible value for 
individuals. Access to the tests requires 
a referral to a health care practitioner or 
officer of the court. Genetic counselors 
cannot write prescriptions.

Direct access testing is “the most con-
troversial of all tests,” said Willey. It is 
self-performed or self-ordered testing. 

The most well-known example is 
23AndMe, a company that makes sali-
va-based testing kits. The Food and 
Drug Administration (FDA) ordered 
the company to halt sales of its product 
in November 2013. The FDA claimed 
that 23AndMe failed to show that its 
technology was supported by science. 
It also said consumers could unneces-
sarily seek medical care.

In New York, testing is limited to 
those procedures approved by the FDA 
as available for over the counter sale. 
No genetic tests have been approved 
for over the counter sale. 

Karen L. Illuzzi Gallinari of the 
Bronx (director of regulatory affairs for 
medical research, Montefiore Medical 
Center) discussed biobanking, the col-
lection and storing of blood and tissue 
specimens and health information for 
future medical research. u

Vogel is NYSBA’s media writer.
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Young Lawyers: Tips for successful work/life integration

Balancing act—Maureen Maney, above, 
and Patricia Spataro spoke during the 
Young Lawyers Section Annual Meeting 
program on ways to maintain a balance 
between lawyers’ work lives and personal 
lives. [Photo by Brad Hamilton]

By Brandon Vogel

When Maureen Maney was a new 
associate and sent to cover her first 
deposition, her seasoned adversary 
imparted a few “words of wisdom.” 

His advice? He told her that trial 
lawyers survived on four things: 
greasy fried food, nicotine, caffeine 
and alcohol.

Maney had more constructive and 
healthier advice for the standing-room-
only crowd at the Young Lawyers 
Section’s January 31 program, 
“Maintaining a Healthy Work/Life 
Balance While Avoiding Ethical 
Dilemmas as a New Attorney.” 

She suggested that work/life inte-
gration was perhaps a more apt con-
cept than work/life balance.

“It can be very challenging at times 
to maintain a good quality of life while 
practicing as an attorney,” said Maney 
of Syracuse (Hancock Estabrook LLP). 
“But there is life outside of the law and 
it is absolutely essential to have one.” 

She learned this lesson the hard way 
one morning when she read an article 
on the front page of a newspaper to 
discover that a high school classmate 
had been killed in a motor vehicle acci-
dent on his way to work. He was 31. “I 
decided that I needed to make some 
changes and be more efficient and cog-
nizant with how I was managing my 
time,” said Maney.

“The starting place for working 
towards work/life integration is to 
determine what your values and prior-
ities are,” said Maney, detailing the 
first of several practical tips. 

She also recommended that young 
attorneys build in non-negotiable 
blocks of time for themselves at least 
twice a week. These blocks should be 
treated like calendar appointments. 
“You need to re-charge your batteries 
or you will run on empty,” said Maney.

She emphasized the importance of 
finding mentors who can help navigate 
the legal profession, identifying the 
five people every lawyer needs in his 
or her life. They include an older attor-
ney outside your office with whom 
you can seek counsel; a young, enthu-
siastic attorney to remind you why you 
became a lawyer; a non-lawyer friend 
to give perspective outside of the pro-
fession; someone who makes you 
laugh; and someone who gives a push 
when needed.

“Work is a rubber ball. It will 
bounce back. Your reputation, health, 
family and friends are glass,” Maney 
concluded.

Serious consequences
Patricia Spataro, director of the State 

Bar’s Lawyer Assistance Program (LAP), 
detailed how the stresses of the legal 
profession take their toll on lawyers. 

Lawyers are four times as likely as 
the general population to get 
depressed and twice as likely to devel-
op a drinking problem. “These issues 
can start in law school,” said Spataro. 
She noted that the majority of law stu-
dents are facing heavy school loan debt 
and fewer job opportunities when they 
enter the profession. For newly admit-
ted lawyers, these issues add to the 

stress already inherent in the field.
“Law is a stressful profession and 

not managing this stress can lead to 
serious consequences,” said Spataro. 
“Lawyers must pay attention to the 
way stress impacts them.”

Because of the stigma of having a 
mental health problem, lawyers some-
times are reluctant to seek help. The 
problems caused by untreated issues 
can place their law license in jeopardy. 

“It is important to watch for the 
early warning signs of depression, 
problem drinking and other mental 
health impairments,” said Spataro. 
“Concerns are easier to address and 
treat in the beginning stages and these 
potentially serious issues don’t go 
away on their own.”

“You have a responsibility to report 
conduct violations and unethical 
behavior of other lawyers under Rule 
8.3,” said Spataro. “Along with the 
responsibility to hold each other 
accountable, there should be an obliga-
tion to watch out for each other. A law-
yer would know best the signs that a 
colleague is struggling. Don’t worry 
about diagnosing the problem, just 
reach out and ask if everything is OK 
when you notice a lawyer who does 
not seem themselves.”

She also noted that under the 
Centers for Disease Control and 
Prevention guidelines, two drinks a 
day for a man is normal, while one 
drink for a woman is normal. A lawyer 
must be extra vigilant about these 
guidelines, because there is much more 
at stake for lawyers who drink more 

than the suggested limits. Even within 
the suggested limits there can be risks 
for lawyers, she said.

She suggested audience members 
ask themselves, “Is there anyone in 
your life who has expressed concern 
about your drinking, your depression 
or your behavior?” This can be a reli-
able indicator that there might be a 
problem and you should seek assis-
tance. 

Attorneys should call the LAP if 
they have any questions or concerns 
about themselves or a colleague: 800-
255-0569. u

Vogel is NYSBA’s media writer.

Social justice champion—Robert Gangi, 
center, winner of the Haywood Burns 
Award is congratulated by President-
elect Glenn Lau-Kee and Diana Sen, chair 
of the Committee on Civil Rights, which 
sponsors the award. [Photo by Richard 
Smith]

The clock keeps ticking for Gangi’s work on social justice
By Brandon Vogel

As surprised as he was to learn he 
had been nominated for the Haywood 

Burns Award, Robert Gangi was even 
more surprised when he won.

Although he is not an attorney, 
Gangi has devoted his career to crimi-
nal justice and law enforcement. The 
Committee on Civil Rights presented 
him with the award on January 30 in 
recognition of his longtime commit-
ment to social justice.

A graduate of Columbia 
University, Gangi is the director and 
founder of the Police Reform 
Organizing Project (PROP) at the 
Urban Justice Center in New York 
City. During his tenure, PROP has 
published a voter education guide, 
hosted numerous forums on unjust 
police practices and issued several 
reports on police abuses. 

“Robert Gangi has dedicated his life 
to progressive social change. He has 
effected impactful reform and shined a 
light on the issues affecting prisoners,” 
said Diana Sen of Manhattan, chair of 

the Committee on Civil Rights. “He is 
a true champion for justice.”

The work he has done over the last 
four decades has had a big impact on 
him.

“I work with people who have been 
dealt a bad hand and sought to give 
them a better chance at a fair hand,” 
said Gangi. “The work I have done has 
been a privilege. I have been connected 
to issues that I care deeply about. To do 
that kind of work has led me to live a 
rich and productive life.”

“I am driven by my strong belief in 
dignity of all human beings,” said 
Gangi. “We take action. In our work, 
the clock never runs out. It is our job 
and responsibility to ensure that we 
always have time.”

Dignity for prisoners
He served as the executive director 

of the Correctional Association of New 
York from 1982 to 2011. He also 

worked to prevent prison overcrowd-
ing, advocated to repeal mandatory 
minimum sentencing laws for people 
convicted of drug crimes, and promot-
ed alternatives to incarceration. 

“Other teams may be bigger and 
stronger, but we don’t play the game 
to win trophies. We play the game to 
win a better, more just world,” said 
Gangi.

Prior to his work at the Correctional 
Association, he was a program officer 
for the John Hay Whitney Foundation 
and a community organizer in New 
York City. His op-eds have appeared in 
the New York Times, Newsday and 
Albany Times Union.

Gangi said he has no intention of 
slowing down. “We must keep on 
keeping on. The clock never runs out 
in our game,” said Gangi. “This will 
help sustain me for years to come.” u

Vogel is NYSBA’s media writer.
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AWARD CeReMOnieS At AnnuAl Meeting 2014
Criminal Justice Awards—The Criminal Justice Section honored eight attorneys and jurists for their contributions to the criminal justice  
community at its annual awards luncheon on January 30. 

new York State Conference of Bar leaders innovation Awards

Vincent e. Doyle, Jr. Award for 
Outstanding Judicial Contribution in the 
Criminal Justice System: Hon. Barry 
Kamins, Brooklyn. L to R: Section Chair 
Hon. Mark Dwyer of Brooklyn (New York 
State Court of Claims); Judge Kamins 
(chief of policy and planning New York 
State Unified Courts System); and Chief 
Judge Jonathan Lippman.

Outstanding Prosecutor: Frank A. Sedita 
iii, Buffalo. L to R: Judge Dwyer; Michael 
J. Flaherty, Jr, accepting for Sedita; 
Section Secretary Robert J. Masters of 
Kew Gardens (executive assistant district 
attorney, legal affairs, Queens County 
District Attorney’s office), co-chair of the 
Sentencing and Sentencing Alternatives 
Committee. 

Outstanding Contribution in the Field of 
Criminal Justice legislation: Sen. Lee 
Zeldin, Brookhaven. L to R: Judge Dwyer, 
Senator Zeldin, Rick Collins of Mineola 
(Collins, McDonald & Gann, P.C.), co-
chair of the Sealing Committee.

Michele S. Maxian Award for 
Outstanding Public Defense Practitioner:  
Jessica w. Goldthwaite, Brooklyn.L to R: 
Judge Dwyer, Goldthwaite; and Susan M. 
BetzJitomir of Bath (BetzJitomir & 
Baxter, LLP), co-chair of the Sentencing 
and Sentencing Alternatives Committee.

Outstanding Contribution in the Field of 
Criminal law education: Anthony J. 
Colleluori, Syosset. L to R: Judge Dwyer, 
Colleluori, Rick Collins. 

Outstanding Contribution in the Field of 
Correctional Services: Jason D. Effman, 
Albany. L to R: Judge Dwyer, Jason 
Effman, Norman P. Effman of warsaw 
(wyoming County Public Defender),  
co-chair of the Correctional System 
Committee.

Outstanding Police Contribution in the 
Criminal Justice System:  Philip Banks, iii, 
New York City. L to R: Judge Dwyer, 
Banks, John M. Ryan of Kew Gardens 
(chief assistant district attorney, Queens 
County District Attorney’s office), mem-
ber-at-large of the section’s Executive 
Committee.

Charles F. Crimi Memorial Award: Paul 
Shechtman, New York City 
L to R: Judge Dwyer, Shechtman, and 
Lawrence S. Goldman of New York City 
(Goldman and Johnson), chair of the 
Ethics and Professional Responsibility 
Committee.

Medium Bar Association: Asian American 
Bar Association—L to R: Mike Huang, 
AABANY president; Clara ohr, president-
elect; Yang Chen AABANY executive 
director; Rocky Chin, a founder of 
AABANY.

Small Bar Association: (Network of Bar 
Leaders—L to R: Karla wilsey, chair, New 
York State Conference of Bar Leaders; 
Phil Schatz, past president, Federal Bar 
Association, S.D.N.Y. Chapter; taa Grays, 
past president, Network of Bar Leaders; 
Raymond Dowd, president, Network of 
Bar Leaders.  

large Bar: Brooklyn Bar Association—L to R: Andrew Fallek, BBA president; Diana 
Szochet, past president; Fern Finkel, trustee; Avery okin, BBA executive director.

[All photos by Steve Hart and Jacques Cornell/Happening Photos]
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SCeneS FROM AnnuAl Meeting 2014

Kay Crawford Murray Award—
Committee on women in the Law co-
chairs Anna Park of New York (Zeichner 
Ellman & Krause LLP), left, and Ellen G. 
Makofsky of Garden City (Raskin & 
Makofsky LLP), right, present the 2014 
Kay Crawford Murray Award to Connie 
o. walker of Rochester. walker is a law 
clerk to U.S. District Court Judge Frank P. 
Geraci, Jr. She is the immediate past 
president of the Monroe County Bar 
Association. [Photo by Steve Hart/
Happening Photos]

Stanley H. Fuld Award—Hon. Shira A. Scheindlin received the 2014 Stanley H. Fuld 
Award at the Commercial and Federal Litigation Section Luncheon. Scheindlin 
chaired the section from 1991-1992. L to R: Hon. Nicholas G. Garaufis (Eastern 
District of New York); Hon. Jack B. weinstein (Eastern District of New York); Judge 
Scheindlin (Southern District of New York), Hon. Sidney H. Stein (Southern District of 
New York); and Hon. Deborah A. Batts (Southern District of New York). [Photo by 
Steve Hart/Happening Photos]

Strategizing for the Summit—President 
David M. Schraver of Rochester (Nixon 
Peabody LLP) and President-elect Glenn 
Lau-Kee (Kee & Lau-Kee, PLLC) discuss 
the finer points of the Presidential 
Summit during the morning walk-
through. [Photo by Steve Hart/Happening 
Photos]

Future stars—the Entertainment, Arts and Sports Law Section 
honored David Fogel (Benjamin N. Cardozo School of Law) and 
Amanda Agnieszka Rottermund (St. John’s University School of 
Law) with the 2013 Phil Cowan/BMi Memorial Scholarship. 
[Photo by Richard Smith]

Charity Corps—Panelists Susan Chase of New York City (the 
Legal Aid Society) and Catherine M. Hedgeman of Albany (Law 
office of Catherine M. Hedgeman) chat with an attendee before 
the Charity Corps program, “Getting Ready for the Nonprofit 
Revitalization Act.” [Photo by Jacques Cornell/Happening Photos]

Career development—Sheila A. Gaddis of 
Rochester (executive director, Volunteer 
Legal Services Project of Monroe County) 
asks a question during the Annual Career 
Development Conference. [Photo by Steve 
Hart/Happening Photos]

returned to my office to complete the 
form.

Today, I do “okay” financially. 
Between my law practice and other 
business interests I employ over 25 
people and as such contribute hun-
dreds of thousands of dollars in state 
and federal taxes. These tax dollars 
are used to support local governments 
and the social programs they put forth 
– including those which benefitted  
my parents and filtered down to me 
as a child.  

Compare some of the personal 
information I shared herein with the 

answer I provided to Section D of my 
Attorney Registration Form, which 
was “NONE OF YOUR BUSINESS.” 
Why that response and not just check 
the box? Well, Sara, to paraphrase the 
poet Robert Frost, “I chose to divulge 
the personal information, and that has 
made all the difference!” 

I do not believe that I have any obli-
gation to divulge personal information 
to anyone yet I willingly have done so 
here. Tell me that a few judges have 
mandated that I disclose how I spend 
my time and money— both of which I 
have earned through sweat equity— 

and I go silent. (Keep in mind that I 
have not touched on the thought of 
mandating how I spend my time and 
money because that issue is not ripe 
for discussion.) I have chosen not to 
disclose, and if it turns out that I have 
chosen poorly regarding Rule 6.1, I 
wonder, will you stand with me, my 
brethren? 

Post Script: I was in the landlord/
tenant part of the Fifth District Court 
in Ronkonkoma on Dec. 12, 2013, when 
a judge confirmed to an unrepresented 
tenant—a young woman in her 20s— 
of her agreement to pay $56 to avoid 

eviction. Shell-shocked at the agree-
ment, I handed the woman $100 and 
told her lawyer he should be ashamed 
of himself for threatening eviction for 
$56. He responded that it wasn’t him, 
but his client.  

I wonder. Did the $100 qualify 
under Rule 6.1? I’ll never know 
because you didn’t ask nicely! 

To read the full text of this letter, go 
to http://www.sbertolinolaw.com/
uploads/rule6-1.pdf

Steven P. Bertolino
East Islip

letter to the editor: Writer knows when something is wrong for lawyers
Continued from page 8
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Kathleen Donelli receives Ruth G. Schapiro Award

Women’s advocate—President David 
Schraver congratulates Kathleen Donelli 
for winning the Ruth G. Schapiro Award 
from the Committee on women in the 
Law during the January House of 
Delegates meeting at Annual Meeting. 
[Photo by Jacques Cornell/Happening Photos]

By Brandon Vogel

Dolores Gebhardt met Kathleen 
Donelli when she interviewed for a job 
at Donelli’s firm 13 years ago.

Gebhardt, then a broke, single moth-
er of two, had been admitted to the bar 
for 16 years, but had little matrimonial 
law experience and no courtroom expe-
rience.

Donelli, herself once a young, 
divorced mother and domestic violence 
survivor, fought to hire Gebhardt as an 
associate at McCarthy Fingar LLP, men-
tored her and showed her how to get 
business. Today, Gebhardt is an equity 
partner in McCarthy Fingar and an 
active bar leader, just like her mentor.

Gebhardt is one of many people who 
have benefited from Donelli’s advocacy 
and it is one reason Donelli, of White 
Plains, received the 2013 Ruth G. Schap-
iro Award from the Committee on 
Women in the Law during the January 
House of Delegates meeting in New 
York City. It recognizes a State Bar 
member for outstanding contributions 
to addressing the concerns of women.  

Committee chair Anna S. Park of 
Manhattan (Zeichner Ellman & Krause) 
said Donelli “has been a champion for 

women’s rights and families, notably 
her advocacy for no-fault divorce legis-
lation.”

Career full of firsts
Donelli concentrates her practice in 

matrimonial law and was the firm’s 
first female equity partner. Today, near-
ly half of the firm’s equity partners are 
women and the firm has flex-time 
arrangements because of Donelli.

 She won a landmark Court of 
Appeals custody decision, Tropea v. Tro-
pea, in 1996. The case established that 
courts should determine if a custodial 
parent should be permitted to relocate 
with a child based on the “best interest” 
of the child.

“Kathleen Donelli’s talent, commit-
ment and effective leadership have led 
her to the top of the legal profession,” 
said Ellen G. Makofsky of Garden City 
(Raskin & Makofsky LLP), co-chair of 
the Committee on Women in the Law. 
“We are pleased to welcome Kathleen 
Donelli into our distinguished group of 
award recipients.”

Donelli pointedly thanked certain 
people who have guided her through-
out the years, notably Rev. Des 
O’Connor of Our Lady of the Lake Par-

ish in Mt. Arlington, N.J., who became a 
father figure for Donelli after her 
father’s death; her aunt, Bernice Forkan, 
and mentor, Hon. Sondra Miller, the 
1995 recipient of the Schapiro Award 
and a colleague at McCarthy Fingar. 
“They are the reasons I am here today,” 
she said.

Donelli is a past president of the 
Westchester Women’s Bar Association 
and the White Plains Bar Association, 
and director of the Women’s Bar Associ-
ation of the State of New York. She also 
is a member of the Grievance Commit-
tee for the Ninth Judicial District. 

She is a graduate of the City Univer-
sity of New York and Pace University 
School of Law.

“I have always had a fundamental 
conviction that hard work and a good 
education offered me the hope of a bet-
ter life,” said Donelli. “My life has never 
been stagnant. It was and still is full of 
possibilities.”

She concluded her remarks by telling 
the audience how loans helped her go 
back to school while she had a young 
son. She said that in today’s climate she 
might not have the same opportunities 
afforded to her.  

“My heart goes out to these young 

lawyers. We who have been so blessed, 
have the opportunity and an obligation 
to help our young lawyers find their 
place in this noble profession,” said 
Donelli. u

Vogel is NYSBA’s media writer

Excellence in Public Service Award Recipient—Judge Victoria A. Graffeo 
By Brandon Vogel

You have got to be a jack of all 
trades in government.

Hon. Victoria A. Graffeo, senior 
associate judge of the New York State 
Court of Appeals, shared that firsthand 
experience while accepting the 2014 
Excellence in Public Service Award. 
She has worked in all three branches of 
state government in her career. 

Given by the Committee on 
Attorneys in Public Service, the award 
recognizes public sector attorneys who 
demonstrate a “higher calling” by an 
extraordinary commitment to service, 
honor and integrity. Graffeo received 
her award on January 28. 

“I can think of no more deserving 
recipient than Judge Graffeo,” said 
President David M. Schraver of 
Rochester (Nixon Peabody LLP). 

 “She has exemplified excellence at 
every turn and has improved the lives 
of New Yorkers through her work and 
decisions,” said Committee Chair 
Catherine A. Christian of New York 
City (Office of the Special Narcotics 
Prosecutor).

In accepting the award, Graffeo 
said, “My years as a judge have 
exceeded my expectations.” She also 
said that “no one in public service 
works alone. Public service is simply a 
people’s business.” 

Many colleagues from state govern-

ment attended the ceremony in support, 
including former Chief Judge Judith S. 
Kaye, former Court of Appeals 
Associate Judge Carmen Beauchamp 
Ciparick, and current judges Jenny 
Rivera and Sheila Abdus-Salaam. 
Graffeo praised Kaye and Chief Judge 
Jonathan Lippman for their leadership, 
support and friendship.

“She pursued a law degree as a 
meaningful way to help people and 
she has done exactly that,” wrote 
Lippman in his nomination letter of 
support. “In each of these positions, 
Judge Graffeo demonstrated the quali-
ties that continue to define her: a bril-
liant analytical mind and quickness to 
learn, a willingness to rise to every 
challenge, an outstanding work ethic, 
and a precision and care in everything 
she does.”

Specializing in public 
service

Graffeo, who has spent most of her 
career in public service, has served on 
the Court of Appeals since 2000. She 
previously was an associate justice of 
the Appellate Division of the state 
Supreme Court, Third Department and 
a justice of the state Supreme Court, 
Third Judicial District. 

She began her career in private prac-
tice and later became assistant counsel 
to the New York State Division of 

excellent public servant—Catherine A. Christian, left, chair of the Committee on 
Atorneys in Public Service, and President David Schraver present Hon. Victoria A. 
Graffeo, senior associate judge of the New York State Court of Appeals, with the 
2014 Excellence in Public Service Award. [Photo by Jacques Cornell/Happening Photos]

Alcoholism and Alcohol Abuse and 
chief counsel to the Assembly Minority 
Leader. In 1995, she was appointed 
New York State Solicitor General.

She chairs the Advisory Committee 
on Pro Bono Service by In-House 
Counsel. She also is co-chair of the 
Advisory Committee on the New York 
State Pro Bono Bar Admission 

Requirements and chair of the New 
York State-Federal Judicial Council.  

Graffeo earned her undergraduate 
degree from the State University of 
New York at Oneonta and her law 
degree from Albany Law School. She 
resides in Guilderland. u

Vogel is NYSBA’s media writer.

AnnuAl Meeting 2014
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Top young lawyer feted for work on death penalty, human rights

Proud moment—Muhammad Usman Faridi, center, receives the 2014 outstanding 
Young Lawyer Award from Lisa R. Schoenfeld, chair of the Young Lawyers Section, 
which sponsors the award, and State Bar President David Schraver during Annual 
Meeting. [Photo by Brad Hamilton]

By Mark Mahoney

From his beginnings as a child of 
war in Pakistan to his transformation 
into a passionate and respected 
resource on capital punishment and 
human rights issues, Muhammad 
Usman Faridi has come a long way in 
a short time.

His tireless efforts in these areas,  
as well as his pro bono work as an 
associate at the New York City law 
firm of Patterson Belknap Webb & 
Tyler, have earned him the State Bar’s 
Outstanding Young Lawyer Award for 
2014. It was presented by the Young 
Lawyers Section during a reception 
January 29 at Annual Meeting.

Faridi is a member of his firm’s  
litigation practice. During the past  
five years, he has spent hundreds of 
hours helping pro bono clients through 
the firm’s outreach efforts. He also  
regularly donates his time to sharing 
his expertise in human rights issues, 
particularly capital punishment mat-
ters, with local high school students. 

“I’m interested in human rights 
issues because I view myself as a 
human rights activist,” Faridi said in 
an interview. “In college, I did a lot of 
work on international human rights 
issues and interned at the United 
Nations and a couple of other nonprof-
its where they did human rights 
work.”

Lisa R. Schoenfeld of Garden City 
(Schlissel Ostrow Karabatos), chair of 
the Young Lawyers Section, said for 

Faridi to have achieved so much at 
such a young age is a testament to his 
dedication, drive and passion.

“Muhammad is an outstanding  
lawyer with an unwavering commit-
ment to human rights and the rule of 
law,” she said. “This award is well 
deserved.”

Hard-working immigrant
Faridi grew up in Bharth, a small 

village in northeastern Pakistan, and 
immigrated to Brighton Beach in 
Brooklyn when he was in seventh 
grade and began learning English. In 
high school,  he worked 30 hours a 
week.

While an undergraduate at John  
Jay College of Criminal Justice and 
working as a cab driver in 2001, 
Faridi met former Irish President 
Mary Robinson, a passenger in his 
cab. He and Robinson, then the 
United Nations High Commissioner 
for Human Rights, began discussing 
Faridi’s passion for human rights,  
and Robinson encouraged him to  
go to law school. He earned his juris 
doctor at New York School of Law.

In acknowledging the award, Faridi 
credited his father, who drives a taxi 
cab six or seven days a week; his 
mother, a homemaker who raised 
three children in Pakistan while his 
father was in the U.S.; and his law 
firm, which he said allowed and 
encouraged him to participate in New 
York City Bar’s Capital Punishment 

Committee and do other human rights 
work. 

“For me, it’s basically a culmination 
of the work I’ve done on my own, my 
own hard work,” he said. “But most of 
it, I think, is basically the trust that a 
lot of other people around me had in 
me and also the support that they pro-
vided me.”

Faridi encouraged other young law-
yers to stick with what motivates them.

“Regardless of where you end up in 
regard to your profession and employ-
ment, you can still do things to advance 
the ideals that compelled you to be a 
lawyer in the first place,” he said. 
“Don’t forgo and put on the back burn-
er the ideals and whatever philosophies 
that you have that you believe in.” u

Mahoney is NYSBA’s associate director of 
Media Services.

A true professional: John Marwell, a pillar of the bar

truly professional—President David 
Schraver,left, laughs with John Marwell, 
as he presents him with the 2014 
Attorney Professionalism Award at the 
House of Delegates dinner during 
Annual Meeting. [Photo by Steve Hart/
Happening Photos]

By Brandon Vogel

Learning how to disagree without 
being disagreeable was the best advice 
John Marwell received in his career.

In his four decades of law practice, 
Marwell has embodied that philoso-
phy, has been a pillar of the profession 
and an effective bar leader.

Colleagues, adversaries and clients 
wrote letters nominating him for the 
Attorney Professionalism Award, given 
by the Committee on Attorney Profes-
sionalism. Marwell received  the award 
for 2014 at the House of Delegates din-
ner during Annual Meeting.

To be of help
The Columbia Law graduate “want-

ed to go into a profession where he 
could help people.” He began his 
career as an in-house legal counsel at 
IBM. After four years, he hung out his 
shingle. IBM told Marwell he would be 
welcomed back if he chose to return.

At a bar association event in 1978, 
he met Stuart Shamberg, a well-known 
zoning attorney.  Shamberg had recent-

ly secured a “landmark victory” in the 
case of Berenson v. the Town of New Cas-
tle, which established the duty of 
municipalities to meet their fair share 
of local affordable housing needs. 

The two men decided to merge their 
practices and established the firm, 
Shamberg Marwell Hollis Andreycak 
& Laidlaw, P.C., a general practice firm. 
Marwell said the firm is best known 
for its zoning, land use and environ-
mental practices and has handled a 
number of landmark cases.

“I value the fact that people call us 
when they need help,” said Marwell, 
who has argued two cases before the 
state Court of Appeals. “I value the 
profession and the ability to deal with 
other attorneys and try to work with 
them to solve the client’s problem.” 

His partner, P. Daniel Hollis III, 
praised him for his sound advice “that 
will be based upon the soundness of 
his character, his fidelity to his ideals 
and standards, his honesty in present-
ing his opinion in a way that is never 
accusatory and always supporting.”

Marwell recently wrote a law school 
letter of recommendation for his firm’s 
receptionist. “She is going into law for 
the right reasons: to help people and 
make a positive contribution to soci-
ety,” said Marwell.

A particular highlight of his career 
was writing an amicus brief with his 
son, Jeremy, in the case of Serrone v. 
City of New York. The younger Marwell 
is an associate at Vinson & Elkins LLP 
in Washington, D.C.

Within the State Bar, Marwell is 
chair of the Finance Committee and a 
past vice-chair of the Senior Lawyers 
Section. He served as vice-president of 
the Ninth Judicial District from 2007 to 
2011. He was president of the West-
chester County Bar Association from 
2005 to 2006. 

Past State Bar President Vincent E. 
Doyle III of Buffalo (Connors & Vilardo, 
LLP ) and Marwell worked closely 
together on the Working Group on Judi-
cial Compensation. Doyle wrote in his 
nomination letter, “In all of my interac-
tions with John, he is unfailingly profes-

sional. He always conducts himself 
with courtesy and civility, even while 
debating contested issues. He brings 
great honor to our profession.” u

Vogel is NYSBA’s media writer.
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Psychologist advises divorce attorneys on how to cope with stress
By Mark Mahoney

Arnold Shienvold has seen more 
than his share of volatile family 
issues—from testifying at the trial of a 
teenager who murdered his cousin, to 
providing a competency report in a 
custody case involving a stepfather 
accused of sexually abusing his wife’s 
4-year-old son, and many other heart-
breaking incidents.

It is a given that the family members 
involved in these disputes are affected 
by stress. But often overlooked is the 
impact that dealing with people under 
such stresses has on the attorneys 
involved.

Shienvold, a clinical psychologist 
with the office of Riegler, Shienvold & 
Associates in Harrisburg, Pa., was the 
keynote speaker at a luncheon hosted 
by the Family Law Section on January 
30 during Annual Meeting.

Reasons not to stress
He first told the gathering that it is 

not difficult to figure out the reason 
behind their clients’ anxieties—losing 
custody of children or seeing them less 
frequently, financial destitution due to 
divorce, feelings of abandonment, 
loneliness and loss of friends, and diffi-
culties in facing their new situations.

“All clients are quirky and all clients 
have anxieties,” he said.

He told attorneys that difficult cli-
ents generally fall under one of four 
different continuums.

There are the “histrionic” individu-
als, those who are overly emotional, 
play the victim, need constant reassur-

ance and provide few details about 
their situations. There is the “border-
line” individual, who is moody, very 
needy, clingy, manipulative and seduc-
tive. Another is the “narcissistic” indi-
vidual, who is grandiose, 
self-important, doesn’t take responsibil-
ity, aggressive and who has to win. The 
fourth is the “anti-social” individual, 
who is self-gratifying, a risk-taker, 
deceitful, charming, manipulative, 
doesn’t have much of a conscience.

Compounding these characteristics, 
Shienvold observed, is the fact that “we 
are seeing clients at their worst 
moments.” He noted that when 
stressed, these people often will repeat-
edly revert to the old patterns of behav-
ior that helped create their problems in 
the first place.

The question for attorneys becomes 
how best to deal with those clients.

Shienvold advised attorneys first to 
learn the art of “active listening,” which 
he said means paying close attention to 
what their clients are saying and avoid 
distractions while meeting with clients.

He said they should be consistent 
with clients in terms of listening skills, 
keeping appointments and giving 
advice.

“These are people who really notice 
inconsistencies and they hook on 
them,” he said. “If there’s not a natural 
crisis, they will create a crisis.”

He further advised attorneys not to 
always believe the sets of facts present-
ed by their clients, but always to vali-
date the feelings they are experiencing. 

He also said lawyers should manage 

any anger they might feel toward clients.
“If you spin out of control emotion-

ally, they’ll spin higher,” he said.
In helping clients deal with their sit-

uations, he urged attorneys to evaluate 
themselves, identifying their own 
strengths, weaknesses and tendencies. 

For example, he posed, are you a 
“white knight” who wants to rescue 
everyone, a mediator who wants to 
make peace, a pacifist who hates con-
flict, a stern parent, or a gladiator who 
wants to control a situation?

“We all have biases. The important 
thing is to recognize your biases,” he 
said.

The attorneys who recognize their 
own tendencies and modify their roles 
to fit their clients’ needs have a better 
chance at managing difficult clients. “If 
you want to overcome your stress, 
increase your options in problem-solv-
ing,” he said.

He concluded by saying that anxi-
ety, depression and fatigue among 
attorneys are probably related to dis-
torted perceptions and a loss of con-
trol. Make sure your expectations are 
realistic for yourself, he advised. u 

Mahoney is NYSBA’s associate director of 
Media Services.

A little advice—Psychologist Arnold Shienvold used his speech at the Family Law 
Section’s Annual Meeting luncheon to offer advice to family attorneys on how to 
cope with the stress of resolving their clients’ family disputes. [Photo by Brad Hamilton]

House of Delegates to hold April meeting in Rochester
By Mark Mahoney

President David M. Schraver will 
get a chance to show off his communi-
ty to his State Bar colleagues in April, 
as the Association’s House of 
Delegates holds its April meeting in 
Rochester.

The House of Delegates meeting 
will be held on April 5 at the Hyatt 
Regency hotel in Rochester. The 
Executive Committee will meet the 
preceding day, April 4, at the offices of 
Schraver’s law firm, Nixon Peabody 
LLP.

“I’m really looking forward to hav-
ing the delegates join me in Rochester,” 
said Schraver. “There are many great 
places to visit and things to do here. So 
I hope that in addition to conducting 
the business of the State Bar, members 
will take advantage of all that 
Rochester has to offer.”

In addition to the House of 

Delegates and Executive Committee 
meetings, there will be other events for 
Executive Committee members. On 
April 3, the Executive Committee will 
tour the Telesca Center for Justice, then 
attend a reception hosted by the 
Monroe County Bar Association. That 
will be followed by a reception and 
dinner at the George Eastman House, a 
historic house and museum once 
owned by the founder of Eastman 
Kodak Co.

Following the Executive Committee 
meeting on Friday will be the House of 
Delegates reception and dinner at the 
Genesee Valley Club.

Saturday morning’s agenda begins 
with the Caucus of Section Delegates 
breakfast meeting and the House of 
Delegates districts’ meeting. The full 
House of Delegates will meet from 9 
a.m. to 1 p.m. That will be followed by 
a buffet luncheon for members.

Other activities
• On April 2, Schraver will host a 

reception at his law firm for 
Rochester-area members and  
non-members interested in joining 
State Bar sections.

• On April 3, new members of the 
Executive Committee will partici-
pate in an orientation session at  
the Hyatt. 

• On April 5, following the House of 
Delegates meeting, the Leadership 
Committee will host a luncheon 
meeting. The New York Bar 
Foundation also will meet. u

Mahoney is NYSBA’s associate director of 
Media Services.

Follow NYSBA  
on Twitter

www .twitter .com/nysba 
Stay up-to-date on the latest  
news from the Association
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The interrogation: Lying to suspects a tricky tactic

Suspect interrogation—Rick Greenberg, a panelist at an Annual Meeting program 
that analyzed the factors and due process concerning false confessions, makes a 
point as Barry Scheck and Professor Alison Redlich listen. [Photo by Brad Hamilton]

By Cailin Brown

Editor’s note: On February 20, the state 
Court of Appeals overturned the 2009 
murder conviction of Adrian Thomas, the 
suspect whose interrogation was the sub-
ject of the documentary examined during 
this panel.

Excerpts from the documentary, 
“Scenes of A Crime,” depict the slow, 
steady pressure two Troy police offi-
cers exerted on murder suspect Adrian 
Thomas. 

The interrogation footage was cen-
tral to an Annual Meeting program, 
“Analyzing Factors That Give Rise to 
False Confessions and Whether Due 
Process Requires Expert Testimony on 
These Factors,” sponsored by the 
Committee to Ensure Quality of 
Mandated Representation. 

The footage was from a documenta-
ry made by New Box Productions, 
which was honored at the American 
Bar Association Silver Gavel Awards 
for Media & the Arts.

During Annual Meeting, an audi-
ence of prosecutors and defense attor-
neys watched as the father of six 
expressly denied hurting his baby son, 
and then, eventually, repeated in his 
confession what the police officers had 
said.

The Thomas case, said Committee 
Chair Norman Effman of Warsaw 
(Wyoming County Public Defender), 
raises the question of how far interro-
gators can go with a suspect, and asks 
at which point a confession becomes 
involuntary.  

Thomas was convicted in 2009 of 
killing his infant son and was sen-
tenced to 25 years to life in prison. In 
January, his appeal was presented to 
the state Court of Appeals, which 
voted 7-0 to overturn the conviction on 
February 20. The decision also blocked 
Thomas’ statements from any retrial.

Cost to defend
One of the underlying issues around 

complicated cases such as the Thomas 
case concerns the mounting costs of 
providing a deep defense, which often 
is too expensive for counties, which 
finance public defense, said Effman.

Jerome K. Frost of Troy (Frost & 
Kavanaugh, PC), Thomas’ defense 
attorney, was a panelist at the program.

In defending Thomas, Frost relied 
on expert witnesses to address the sci-
ence and medicine surrounding the 
infant’s death, the psychology 
involved in the extraction of a confes-
sion and the ramifications of how 
jurors interpret recorded confessions.

Frost rattled off the flat rate costs 
involved in hiring experts to partici-
pate in the defense, noting that he used 
personal frequent flier miles to under-

write some witness travel costs. Some 
of those costs were reimbursed by the 
county legislature. 

Panelist Ingrid A. Effman of Troy 
(Law Offices Of Theresa J. Puleo), part-
time public defender in the Thomas 
case, watched the 10 hours of police 
interrogation and saw how the police 
broke Thomas down as time went on.  

“Everything he agreed to is what 
was suggested to him,” she said. At 
one point, Thomas was sent to a 
pyschiatric hospital, where he stayed 
for 16 hours before returning for more 
interrogation.

“You look at this case and you can’t 
not question what happened,” she 
said.

The documentary scenes switched 
from the Troy Police Department inter-
rogation room to interviews with 
experts who questioned the investiga-
tors’ methods and offered a different 
diagnosis of how the baby died. While 
the police contended Thomas had frac-
tured his child’s skull, an expert pedi-
atric neurosurgeon determined that the 
child had died of a systemic infection.

“This case had many holes in it,” 
Ingrid Effman said.  “First of all, there 
is no skull fracture, not one broken 
bone on this child’s body.”

 “As a matter of law in this case, the 
police just went too far,” said panelist 
Rick Greenberg of New York City 
(Office of the Appellate Defender).The 
case represents a growing focus on 
recorded interrogations. 

 “Right now, we know in this case 
exactly what was said to Thomas,” 
said Barry Scheck, co-founder and co-
director of the Innocence Project at the 
Cardozo School of Law.

“One can see exactly what was the 
substance of his confession; what came 
from Mr. Thomas himself,” said 
Scheck.

When the courts consider the reli-
ability of a confession, they may con-
sider whether the confession was 
coerced, said Professor Alison Redlich 
of Albany (School of Criminal Justice 
at the University at Albany).

She said that “one of the things that 
does happen when you tell experts 
there was a confession, that cognitively 
skews their evaluation of other evi-
dence. So, too, with jurors.”

While recordings are necessary, 
Redlich said, expert witnesses can pro-
vide jurors with an explanation about 
false confessions and why people give 
false confessions.

The proper training of the police in 
interrogation techniques is critical, 
Scheck said. “Everybody agrees you 
should not be feeding facts,” Scheck 
said. 

“As lawyers, we have to look at the 
science more closely than we have 

been. It’s not enough to be told the sci-
ence is there,” said Kristine Hamann of 
New York City (Bureau of Justice 
Assistance, Department of Justice). 

 “We don’t have a robust field of 
study of these issues.” The science, she 

said, is in its infancy when it comes to 
human interaction and how people 
react to interrogations. u

Brown is an associate professor of commu-
nications at The College of Saint Rose.
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Mediators who address culture clash bring value to negotiations
Leading U.S. experts on China discuss its changing legal system and view of mediation

When in Rome—the Dispute Resolution Section sponsored an Annual Meeting pro-
gram about the issues that can arise due to cultural misunderstandings. Above, pan-
elist Peter Lai portrays a Chinese businessman and panelist Jhilam Sanyal plays a 
western businesswoman in a role-playing exercise illustrating such a misunderstand-
ing, as panelist James M. Rhodes, right, listens. [Photo by Brad Hamilton]

By Amy travison Jasiewicz

When parties from different cultures 
come to the mediation table, negotia-
tions can be particularly challenging. 
Cultural misunderstandings can result 
in both sides being baffled or angered 
by the response of the other. So what 
can a mediator do to avoid hitting a 
brick wall when cultures cross?

“Mediators who are sensitive to the 
potential issues between parties from 
different countries bring great value to 
the process when these misconceptions 
are addressed,” said Carolyn E. 
Hansen, an international attorney, 
mediator and arbitrator in Stone Ridge 
and New York City.

What did that mean? 
Hansen led role-playing exercises 

during the Dispute Resolution 
Section’s Annual Meeting program. 
One involved a Chinese businessman, 
played by Peter Lai of Goshen, founder 
of TQM Associates, and a western 
businesswoman, played by 
Massachusetts and New York attorney 
Jhilam Sanyal.

The exercise:
When a shipment of goods arrived dam-

aged from Lai, Sanyal paid half of the origi-
nal price, even though only 30 percent of 
the items were damaged. Through his 
Chinese culture lens, Lai saw this as “get-
ting more than you paid for.”

Westerner Sanyal pushed for agreement 
given the amount of business she lost. Lai 
said “yeah,” at the end of the session, 
avoiding eye contact, head down. He was 
stunned when a contract was drawn up 
based on his response.

Audience interpretation of the 
exchange was varied, illustrating how 
complex it can be to interpret human 
response, especially across cultures. 
However, everyone agreed that Lai’s 

body language revealed that he was 
not ready to settle. 

“Sometimes the critical key is the 
difference between the word and the 
body (language), or the word and the 
tone.  And sometimes it can be that the 
tone and the body look very friendly, 
but the words are very negative. This 
is the time to ask, ‘What’s really hap-
pening here?’” said Hansen.

She urged mediators to ask ques-
tions to clarify understanding or per-
ception. Also, be aware that when 
people hear something that is unfamil-
iar or difficult for them to understand, 
they tend to default to a negative inter-
pretation. 

“Stay open to another meaning. This 
meaning may be ascertained by ques-

tioning the party who you are observ-
ing, or by questioning another person 
from that culture, asking, ‘What did 
that person I observed really mean?’” 
said Hansen. 

Legal system in Mainland 
China

Executive Director Ira Belkin and 
Co-Director Jerome Cohen, both of the 
US-Asia Law Institute at New York 
University School of Law, provided 
insight on how the legal system and 
mediation in China are evolving, and 
whether they can be effective in a com-
munist, one-party state.

“There is a struggle going on in 
China as we speak, over what kind of 
legal system China is going to have. 

How formal will it be? How Western 
will it be?” said Cohen.

While China’s new leadership may 
recognize the need for an effective, for-
mal legal system, it is reluctant to relin-
quish power. Also, the corruption that 
has long undermined China’s criminal 
justice, litigation, arbitration and medi-
ation systems is still present, Cohen 
said. 

In business disputes between China 
and companies owned or run by ethnic 
Chinese outside the mainland, he said 
businessmen are sometimes detained 
for great lengths of time, with the 
police serving as “mediators” and set-
tlements being signed under coercion.

Given this context and language dif-
ferences, the term “mediation” may 
not mean the same thing to the 
Chinese government that it means to 
an American practitioner, Belkin 
explained. 

“In China, the government’s pur-
pose in promoting mediation is to 
eliminate social conflict and not neces-
sarily to assist the parties to reach a 
voluntary solution to a private dispute. 
Moreover, the formal legal system in 
China is still developing.  Therefore, 
the idea of American-style mediation 
as an alternative to a relatively predict-
able litigation process may not apply 
in the Chinese context,” he said.

With localities resisting the central 
party and the rapid growth of the legal 
system in recent years, it is an exciting 
time of change for China, Cohen said. 
He noted that China has more than 
200,000 judges, 230,000 attorneys, more 
than 700 law schools and hundreds of 
thousands of people taking the bar 
exam each year. u

Jasiewicz is a freelance writer and the  
former editor of the State Bar News.

has been considering plans to reduce 
the number of social studies credits 
needed to graduate from high school. It 
also has been considering a plan to 
allow students to forego the Regents 
exams in United States History & 
Government and Global History & 
Geography. 

The report also cites the recent elimi-
nation of state social studies tests in 
fifth and eighth grades as further evi-
dence of a decline in the state’s leader-
ship in civics education.

“Can the elimination of government 

classes be far behind?” the report asks.

Letter to Cuomo
In addition to the House action, 

State Bar President David M. Schraver 
of Rochester (Nixon Peabody LLP) on 
January 22 wrote a letter to Governor 
Andrew Cuomo soliciting his support 
for more civics education.

“Our governmental institutions, 
including our legal institutions and 
justice system, depend upon the effec-
tiveness of today’s educational institu-
tions to develop Americans who are 

educated and committed to the main-
tenance of the rule of law,” Schraver 
wrote. “We need future citizens who 
understand the institutions of constitu-
tional democracy, including our system 
of law and justice.”

His letter is available at www.nysba.
org/civicseducationletter.

Read the report at: www.nysba.org/
LYCcivicsReport2014/. u

Mahoney is NYSBA’s associate director of 
Media Services.

House of Delegates takes up call for more civics education
Continued from page 10
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U.S. Deputy A.G. promotes petitions for clemency

Offering clemency—U.S. Deputy Attorney General James M. Cole uses his speech to 
the Criminal Justice Section during its Annual Meeting awards luncheon to ask for 
the help of state bar associations in identifying prisoners who would qualify for a 
form of executive clemency. His speech was widely reported in national publications. 
[Photo by Steve Hart/Happening Photos]

By Amy travison Jasiewicz

Throughout the federal prison sys-
tem, there are many low-level, nonvio-
lent drug offenders serving life or 
near-life sentences, because they were 
convicted of their crimes when harsh 
minimum sentences were mandatory 
for drug convictions. 

U.S. Deputy Attorney General James 
M. Cole, speaking at the Criminal 
Justice Section’s Annual Meeting lun-
cheon, said that there is a need to iden-
tify inmates who might successfully 
petition President Barack Obama for a 

mum sentencing laws they once faced, 
have contributed to what Cole 
described as a “crushing” prison popu-
lation that exceeds 216,000 inmates. 

The Department of Justice spent $6.5 
billion on the prison system last year, 
which operates at 33 percent over 
capacity system-wide, Cole said. This 
takes funding away from “supporting 
our prosecutors and law enforcement 
agents in their fight against violent 
crime, drug cartels, public corruption, 
financial fraud, human trafficking, and 
child exploitation, just to mention a 
few. In other words, if we don’t find a 
solution to the federal prison popula-
tion problem, public safety is going to 
suffer,” he said.

Clemency part of solution
Gains have been made through leg-

islative reform; new sentencing and 
charging policies; and efforts by many 
federal agencies to prevent crime, 
assist offenders with re-entry and 
reduce recidivism. Commutation of 
sentence is another way to uphold the 
integrity of the justice system and 
make smarter use of prison space and 
funding, Cole said.

Commutation of sentence, a form of 
executive clemency by the president 
that Cole described as “an extraordi-
nary remedy that is rarely used,” is 
available in certain circumstances. In 
December, President Obama granted 
commutations for eight men and 
women who had served at least 15 
years in prison for crack-cocaine offens-
es. Most were serving life sentences.

Cole clarified that a commutation is 
not a pardon, an exoneration, or for-
giveness. Rather, it is the reduction of a 
sentence in the interest of fairness and 
justice.

Skilled attorneys needed
When the Bureau of Prisons advises 

prisoners of the potential to apply for a 
commuted sentence, Cole said it also 
can provide information about possible 
sources of assistance.

“It is our hope that organizations 
like yours will help by recruiting inter-
ested and skillful lawyers and training 
them to assist qualified inmates with 
petitions,” said Cole, who noted that 
guidance on the petition process and 
standards of consideration is available 
to bar associations from the Office of 
the Pardon Attorney. 

Ideal candidates for this type of 
clemency are low-level, nonviolent 
offenders who have clean prison 
records; have no significant ties to 
large scale drug organizations, cartels 
or gangs; are first time offenders or 
have no extensive criminal history; 
are not considered a threat to public 
safety; were sentenced under out-of-
date laws that have since changed; 
and are facing a life or near-life sen-
tence.

“You each can play a critical role in 
this process by providing a qualified 
petitioner…with the opportunity to get 
a fresh start,” he said. u

Jasiewicz is a freelance writer and former 
editor of the State Bar News.

commutation of their sentences, result-
ing in their release. 

Cole stressed that while many 
inmates are dangerous and have 
appropriate sentences, there are others 
who would have received substantially 
lower sentences if convicted today for 
precisely the same drug offense.

“This is not fair, and harms our 
criminal justice system,” he said.

Prison crisis
The high rate of recidivism among 

these offenders, along with the mini-

Changes to whistleblower law mean lawyers must adapt 

laboring for whistleblowers—the Labor 
and Employment Law Section sponsored 
two plenary sessions during Annual 
Meeting, one on the Affordable Care Act 
and one on changes in the 
whistleblower Law. Above, speakers on 
the whistleblower Law panel listen as 
Frances Nicastro makes a point. L to R: 
Jonathan Ben-Asher, teri M. wigger, Jill 
L. Rosenberg, and Nicastro. [Photo by Brad 
Hamilton]

By Amy Jasiewicz
Until recent legislative reforms, 

employees who went public with 
claims of fraudulent activity by their 
employer had only a remote chance of 
winning their case and very limited 
protection from retaliation. 

“For those of us who represent 
employees, this was a very sad state of 
affairs,” said Jonathan Ben-Asher of 
New York (Ritz Clark & Ben-Asher, 
LLP). 

When the financial crisis of 2008 hit 
and threatened to collapse some of the 
world’s largest financial institutions, 
Congress got serious about whistle-
blower protection, passing new and 
expanded legislation that transformed 
the system to be significantly more 
employee-friendly. 

Ben-Asher moderated a panel dis-
cussion about these significant reforms 

during the Labor and Employment 
Law Section’s Annual Meeting pro-
gram. He described amendments to 
the Sarbanes-Oxley Act, and the Dodd-
Frank Wall Street Reform and 
Consumer Protection Act, enacted in 
2010, as “very powerful weapons for 
employees. They contain protections 
and remedies that employers need to 
be aware of.” 

New statute of limitations
One change that benefits the 

employee, but also is advantageous to 
the employer, is the Dodd-Frank exten-
sion of the statute of limitations from 
90 to 180 days to file a complaint with 
the U.S. Department of Labor (DOL) 
Occupational Safety and Health 
Administration (OSHA), said Jill 
Rosenberg of New York (Orrick 
Herrington & Sutcliffe LLP).

“The 180 days is helpful, as it gives 
everybody more time to have the mat-
ter investigated, to see if it can be 
resolved before going to the 
Department of Labor,” she said.

Some disappointing aspects of the 
rules for employers are the loss of 
mandatory arbitration and the need to 
preliminarily reinstate the employee if 
OSHA finds merit to the complaint. 

“That is a very difficult thing for the 
employers…to take back an employee 
on some sort of temporary basis while 
the employee is litigating through the 
Department of Labor,” said Rosenberg.

OSHA investigates
Teri M. Wigger, assistant regional 

administrator for OSHA whistleblower 
programs in New York, noted that after 

Continued on page 26
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Cyber thieves threaten security of confidential files, work

to catch a thief—John R. McCarron, Jr., left, John C.L. Szekeres and Hal Stewart were 
members of a panel on cybersecurity hosted by the Committee on Law Practice 
Management and others as part of a daylong forum on risk management. [Photo by 
Richard Smith] 

By Mark Mahoney

After a presentation by two FBI 
Internet security agents, one could not 
fault the lawyers in the room if they all 
suddenly felt compelled to toss their 
PCs into the nearest river and run over 
their smartphones with a bulldozer.

During an Annual Meeting forum 
on January 30, the two agents gave a 
frank—and often frightening—talk 
about the threat posed by individuals 
seeking to steal vital financial and legal 
information. These days, even confi-
dential information is passed along 
routinely by millions of people daily 
through Internet hookups, wi-fi, smart-
phones and other electronic devices.

The forum was part of an all-day 
program entitled, “Risk Management 
360,” co-sponsored by the Law Practice 
Management Committee and the 
Committees on Attorney 
Professionalism, Lawyer Assistance, 
Continuing Legal Education and 
Electronic Communications.

For attorneys, the threat of cyber 
theft means confidential files stored or 
transferred electronically are vulnera-
ble to being stolen; phone calls with cli-
ents are at risk of being monitored; and 
the content of text messages and emails 
is in danger of being intercepted.

“It’s all in the air,” one agent said. “It’s 
a thousand times worse than some creep 
sitting in the bushes with binoculars.”

Secrets revealed
The two agents, who would not give 

their names or allow their photographs 
to be taken because of security con-
cerns, work in the FBI’s New York 
Cyber Branch. While their identities 
remained a secret, they unveiled plenty 
of secrets employed by cyber thieves, 
including many methods that most 
people might not even consider.

There are software applications that 
allow thieves to intercept and record 
phone calls, track computer usage and 
decode passwords. Email spoofing, in 
which the thief sends emails using a 
forged sender address, is the fastest-
growing cyber crime, the agents said.

Law firms, especially those dealing 
with matrimonial law, are particularly 
vulnerable because the offended 
spouse often will employ electronic 
surveillance techniques to gain infor-
mation about the other spouse’s finan-
cial records, movements and 
relationships by monitoring household 
computers, eavesdropping on cell 
phone conversations and intercepting 
messages sent over smartphones.

Another panelist, John R. McCarron, 
Jr. of Carmel (Montes & McCarron 
PLLC), co-chair of the Law Practice 
Management Committee, said the more 
tech-savvy spouses have an advantage.

Cyber criminals also are getting 
smarter about who they target, as they 
begin to recognize shortcomings in the 
information storage system. “They’re 
getting creative in knowing who main-
tains data,” one agent said. 

For instance, criminals are no longer 
exclusively trying to tap into the sys-
tems kept by large corporations. 
Rather, some have begun targeting 
other organizations that maintain the 
same data, but that might not have the 
same high levels of security. One agent 
compared it to trying to break into the 
New York Stock Exchange versus try-
ing to break into a shopping mall. 
Similarly, small law firms are more 
vulnerable to breaches than large firms 
that likely have more elaborate securi-
ty systems.

“Smaller law firms are going to be 
the low-hanging fruit” for cyber crimi-
nals, McCarron said. 

For all the security threats out there, 
panelists said, we may have no one to 
blame but ourselves for the explosion 
in cyber crime. People have become so 
accustomed to using electronic devices 
that they do not regularly use the tools 
available to protect against threats.

“We’ve been conditioned. There’s 
no stopping it,” one agent said. 
“Human involvement is always the 
weak link where it’s failed.”

Worse yet, as young people grow up 
with the technology, criminal activity 
will become second nature to those so 
inclined, they said. 

It can be stopped
But there are ways to thwart, if not 

completely stop, cyber theft, panelists 
said.

For instance, make sure your email 
address is correct when opening or 
sending messages. Turn off on-air com-
munication when possible. Install apps 
that show who is connected. Check 
and review IP addresses. Contact 
financial institutions when your pass-
word keeps being denied or changed. 
Get rid of compromised email address-
es and update your virus protection 
regularly. Use sentence passwords, 
rather than familiar phrases or words 
that are easy for thieves to decode.

Lawyers should set up separate 
email addresses for clients, or should 
avoid altogether sending anything 
other than routine information to cli-
ents electronically.

Panelists also advised people never 
to have one email be the only method 
of sending wire transfers. Speak to a 
real person to verify the exchange. Use 
protection for wi-fi accounts, and take 
advantage of products or services 
available to encrypt information.

Moreover, move data to the cloud 
and encrypt it, as cloud cyphers often 

will be safer than keeping data in one’s 
own network, McCarron said. And use 
good security software or hire a securi-
ty expert. 

Panelist John C. L. Szekeres of 
Hartsdale said it is no longer sufficient 
to leave your data protection to your 
human resources department.

As if further evidence was needed 
to demonstrate how Internet thieves 

are constantly on the prowl, one of the 
FBI agents said that a new, unprotected 
computer hooked up to the Internet 
will get a virus within 7 minutes.

That’s enough to make anyone  
think about tossing their computer in 
the river. u

Mahoney is NYSBA’s associate director of 
Media Services.
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Association seeks executive director
A special committee has been appointed to assist in the search for a new  

executive director to replace Patricia K. Bucklin, who is leaving the State Bar at  
the end of March.

The search committee will provide input to State Bar leadership and to Young 
Mayden, the legal recruiting firm hired to conduct a nationwide search.

The search committee was appointed by State Bar President David M. Schraver  
of Rochester (Nixon Peabody LLP) and President-elect Glenn Lau-Kee of New York 
City (Kee & Lau-Kee PLLC).

The search committee is comprised of: Paula Doyle, senior director, Human 
Resources and Service Center Operations; Michael L. Fox of Walden (Jacobowitz 
& Gubits LLP), a State Bar delegate to the American Bar Association; Sharon Stern 
Gerstman of Buffalo (Magavern Magavern Grimm LLP), treasurer of the association; 
Seymour W. James, Jr. (The Legal Aid Society in New York City) and Kenneth G. 
Standard of New York City (Epstein Becker & Green PC), former State Bar presidents; 
Kevin Kerwin, associate director of governmental relations; Ellen Makofsky of  
Garden City (Raskin & Makofsky), incoming Association secretary; and Sandra  
Rivera of Albany (Law Office of Sandra Rivera).

Young Mayden has received input from staff and has placed ads in select  
media. It also has met with potential candidates and referral sources and has  
finalized a job description that is posted on the Association website: www.nysba.org/
executivedirectorsearch.

In a memo to staff announcing the search committee, Schraver said he was 
“encouraged by the activity to date,” but said no timetable for a selection had been 
determined.

Bucklin announced in an email to staff on January 7 that she was leaving the  
Association after 12-1/2 years to pursue other employment opportunities. Her last 
day will be March 31.

The executive director is the chief administrative official of the Association,  
responsible for overseeing a staff of 125 in the Albany area.

Potential candidates for the position should contact Barbara Mayden at Young 
Mayden at 615-823-7338 or bmayden@youngmayden.com. u

—Mark Mahoney

mailto:bmayden@youngmayden.com
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a preliminary investigation, her agency 
will not recommend employee rein-
statement, “until we come to you (the 
respondent) with all of the evidence 
and show why we think it (the com-
plaint) has merit.”

Wigger provided some important 
tips for attorneys filing a complaint on 
behalf of a client, and urged attorneys 
to provide as many specifics as possi-
ble in the initial complaint to help the 
investigation progress more quickly. 
Those details should include exactly 
what occurred, why the employee 
thinks they are being retaliated against, 
and what form the retaliation took, she 
said.

 The same goes for attorneys repre-
senting respondent companies: the 
more specifics provided in their 
defense, the better. “If you respond 
that the claimant was terminated for 
legitimate reasons, don’t just say that. 
Show it,” she said. 

She reminded attorneys that any 
information shared with OSHA is 
shared with the other party, so take 
care not to include names of witnesses 
(send those names under separate 
cover to the investigator), and redact 
information, such as social security 
numbers or other personal informa-
tion, from payroll documents.

Minimize litigation
Employers can minimize the likeli-

hood that an employee will think that 
he or she is being punished for raising 
concerns, “by creating a culture where 
employees know that raising concerns 

isn’t problematic, and is actually a 
good thing,” said Frances Nicastro of 
New York, director of Employment 
Incentives and Pensions Legal 
(Americas) for Barclays.

Nicastro encouraged employers to 
create detailed whistleblower policies 
that are written in layperson’s terms, 
and to issue regular reminders that 
they exist. Employees also need specif-
ics about who to contact with a com-
plaint, and how. Anonymous 
mechanisms also should be available, 
such as hotlines or web-based forms.

Whistleblower anxiety
Several panelists acknowledged the 

natural tendency for whistleblowers, 
as soon as a complaint is made, to 
experience anxiety. Once they have 
“reasonable belief” that they have been 
the target of retaliation, any action by 
the employer is sometimes interpreted 
by employees as related to their claim. 
This does not diminish the merit of the 
complaint, but practitioners should be 
aware of and sensitive to this issue.

Complaints should be handled in a 
streamlined way so that employees can 
be assured that information about the 
complaint is only shared with those on 
a need-to-know basis and will not be 
widespread knowledge, said Nicastro.  
This should help to reduce any anxiety 
that an employee may begin to feel, 
she said. u

Jasiewicz is a freelance writer and former 
editor of the State Bar News.

Whistleblower law changes; lawyers adapt
Continued from page 24

Challenges and risks of search engine optimization

A new game—Jason Nardiello gives a 
primer in the new ways of optimizing 
online search engines during a panel 
sponsored by the intellectual Property 
Section at Annual Meeting. [Photo by 
Steve Hart/Happening Photos]

Powerful tools—Rebecca Griffith discuss-
es recent developments in online adver-
tising during a panel sponsored by the 
intellectual Property Section at Annual 
Meeting. [Photo by Steve Hart/Happening 
Photos]

By Brandon Vogel

A product can live or die based on its 
Google ranking.

The higher the ranking, the more like-
ly it is that a consumer will click on that 
link to check out a product or service.

Search engine optimization (SEO) 
has rewritten the rules of online adver-
tising and presented new business and 
legal challenges for brand owners. 

“Basically, we are playing a new 
game,” said Jason Nardiello of Syracuse 
(Hiscock &Barclay LLP). “The new 
mode is all about SEO and getting 
Google to rank your page higher than 
others.” 

Nardiello and Rebecca Griffith of 
New York City (National Advertising 
Division, Council of Better Business 
Bureaus, Inc.) discussed recent develop-
ments in online advertising within 
social media and user generated content 
at the Intellectual Property Section’s 
January 28 program, “The Constantly 
Changing Online World:  Advertising, 
Trademarks, Metadata and Key Word 
Searching.”

As the Internet has become a major 
form of commerce, the opportunities for 
trademark infringement have increased. 
Nardiello noted that when Google 
introduced its Page Rank algorithm in 
2000, the term SEO was not common. 
At that time, webmasters used spiders 
to rank their pages higher than others. 
Spiders are software programs that 
search websites and bring that informa-
tion to search engines.

Nardiello explained how federal case 
law is addressing the legal issues that 
arise when one company or competitor 
uses trademarks of third parties’ “key 
words” in Google’s online advertising 
programs. Most of the lawsuits are 
brought as trademark infringement and 
unfair competition claims.

Citing a federal district court case, 
Rosetta Stone Ltd. v. Google, Inc., Nardi-
ello said that Google did not allow use 
of trademarks in keywords prior to 
2004. The same case mentioned that 7 
percent of Google’s revenue comes 
from trademarked keywords. In 2009, 
Google permitted limited use of trade-
marks in ads and permitted bidding by 
non-owners, which led to “unhappy 
trademark owners.”

Black and white
There are two methods of SEO that 

are of concern for online trademark 
infringement: White Hat and Black Hat.

White Hat SEO involves strategically 
placing keywords in titles and headers 
that could positively affect the ranking 
of a particular page and focus more on 
content to attract users to web pages.

Black Hat SEO is where issues arise, 
as SEO specialists can use a number of 
methods to artificially increase a web 

page’s PageRank, which increases its 
visibility. 

Some Black Hat SEO methods 
include inundating a web page with 
keywords; webmasters who may buy 
links from other websites to boost a 
page’s rank; and making a page that is 
part of a “link farm,” a collection of 
multiple web pages that interlink to 
boost page rankings. If search engines 
detect that a website is part of a farm, 
the farm can be banned from searching. 
Risks include confusing consumers and 
capitalizing on well-known brands for 
market gain. 

Courts have not fully examined 
Black Hat SEO methods in the context 
of trademark infringement or unfair 
competition, Nardiello said.

“We know that traditional advertis-
ing formats are declining in popularity. 
Now, digital, mobile and social media 
have become incredibly powerful tools 
for advertisers,” said Griffith. “The 
challenge that companies face—along 
with the lawyers that advise them—is 
ensuring the advertising is not mislead-
ing and clearly identifies itself as adver-
tising.”  

Much of the Federal Trade Commis-
sion’s (FTC) guidance has focused on 
whether there is adequate disclosure of 
information that is relevant to how the 
consumer views or understands the 
content; and whether the advertiser’s 
claims are truthful, non-misleading and 
adequately substantiated.  

The “FTC Guides Concerning the 
Use of Endorsements and Testimonials 
in Advertising” require disclosure of 
any connection between the speaker 
and the advertiser and recognize that 
endorsements must reflect the actual 
opinion or experience of the speaker.  
Advertisers cannot use endorsements to 
make claims that they could not sup-
port themselves.  

The FTC updated its “.Com Disclo-
sures” guidelines in 2013. They re-
emphasized that existing consumer 
protection laws apply equally to all 
electronic media, regardless of size or 
other constraints. 

Griffith acknowledged that the same 
rules in social media apply as in tradi-
tional media. Advertising must be 
truthful, accurate and not misleading. 
Any disclosures must be clear and con-
spicuous. Endorsements must disclose 
the connection between the endorser 
and the advertiser.

Native advertising blurs the line 
between traditional editorial content 
and traditional advertising when native 
ads take on the look and feel of the host 
publisher. This format is controversial 
because of its resemblance to, and risk 
of confusion with, editorial content.  

“Commercial speech is entitled to 

less protection than editorial speech,” 
said Griffith.  Ads are subject to regula-
tory oversight and commercial speech 
needs to be vetted and cleared different-
ly. There are concerns with right of pub-

licity and IP rights, proper disclosures 
and substantiation of all advertising 
claims” she said. u

Vogel is NYSBA’s media writer.
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Internet poses new problems for lawyers who advertise

Advertise carefully—that was the advice 
from panelists speaking at an Annual 
Meeting program sponsored by the 
General Practice Section and the 
Committee on Professional Discipline. 
Above, Professor Roy D. Simon looks 
over the shoulder of panelist Deborah A. 
Scalise as she quotes from the Rules of 
Professional Conduct. [Photo by Richard 
Smith]

By Mark Mahoney

The Internet has created a new land-
scape for legal advertising that chal-
lenges traditional lawyer promotional 
practices and is outpacing changes in 
established rules of ethical conduct.

Panelists at an Annual Meeting 
forum, “Internet Advertising—The 
Traps and Pitfalls,” sponsored by the 
General Practice Section and the 
Committee on Professional Discipline, 
said some lawyers follow the standard 
practice when promoting themselves 
or their firms.

But other attorneys – often, young 
lawyers not fully trained in proper eti-
quette or feeling unbound by tradi-
tion– are pushing the envelope as they 
struggle to compete in a shrinking 
business market. They are seeking 
more creative ways to generate busi-
ness without spending a lot of money, 
said ethics lawyer Pery D. Krinsky of 
Krinsky PLLC in New York City.

Eileen J. Shields of New York City 
(Departmental Disciplinary 
Committee, Supreme Court Appellate 
Division, First Department) said some 
attorneys are following traditional 
rules while other, more aggressive law-
yers, are bending and breaking them. 
New guidelines would protect attor-
neys who lose ground by not being as 
aggressive in pushing the boundaries, 
she said.

But Krinsky said rules will not solve 

the problem of irresponsible applica-
tion of the rules. “It’s not just the rules. 
It’s how we teach lawyers to apply the 
rules,” he said.

To demonstrate how an advertising 
campaign can be interpreted in differ-
ent ways, Professor Emeritus Roy D. 
Simon  of New York City (Hofstra Law 
School) cited a case reported in the 
New York Law Journal that morning.

The case, Board of Managers of 60 E. 
88th St. v. Adam Leitman Bailey, PC, 
involved a dispute over legal fees in 
resolving a dog-barking complaint. 
The client claimed the fees were exor-
bitant given the scope of the case, 
while the attorney claimed the client 
authorized him to do whatever it took 
to resolve the matter.

In an attempt to settle on a fair num-
ber, the judge in the case took note of 
the law firm’s advertising itself as the 
firm that “gets results.”

“If you hire the firm that ‘Gets 
Results,’ you expect hard-nosed attor-
neys with a practical approach, not 
gold-plated preparation for a trial that 
should not have been that complicated, 
never was imminent, and never 
occurred,” according to the article 
quoting the judge.

He then found both parties to be 
responsible for the high fees, the client 
slightly more so.

Deborah A. Scalise of Scarsdale 
(Scalise & Hamilton LLP) said the stan-

dard is clear: “If it’s truthful and accu-
rate … then what’s the problem?”

But Simon disagreed. “I don’t think 
consumers can sort out the crap,” he 
said. “There’s a great danger that what 
people see will reflect their own senses 
and sensibilities.” 

Krinsky said the sophistication level 
of clients in interpreting ads must be 
considered and asked whether they 
should be protected.

“We can’t assume that clients neces-
sarily get it,” he said, adding that rules 
are needed for situations where there 
might be misunderstandings.

Be cautious
Panelists cited examples of proper 

and improper ads, discussed the rules 
about applying disclaimers to advertis-
ing, examined what constitutes accept-
able puffery vs. unacceptable 
superlatives, and the value of rules 
prohibiting attorneys from soliciting 
clients immediately after mass disas-
ters.

The program concluded with a dis-
cussion on blogs, which Shields said 
are often used as thinly disguised 
advertising vehicles for attorneys.

“Just because you classify it as a 
blog, it’s obviously something that you 
are doing for non-altruistic purposes,” 
she said. “Much of the time, a blog is 
written with the purpose of getting 
you to retain me as an attorney.”

There is a thin line between infor-
mational and promotional material on 
a blog, but that once you cross it, it 
triggers the requirements for filing an 
advertisement, Simon said.

When it comes to Facebook and 
Twitter and the Internet, the technolo-
gy and the rules are evolving. 
Attorneys should use common sense 
and be extra vigilant in following the 
rules regarding advertising. u

Mahoney is NYSBA’s associate director of 
Media Services.

Market for exotic animals spotlights regulatory needs
By Brandon Vogel

There are more captive tigers in the 
United States than in the wilds of Asia.

Because of the demand for tigers’ 
skin and bones as well as for use in tra-
ditional Chinese medicine, tigers are 
worth more dead than alive. 

Those were just a few shocking sta-
tistics revealed at the Committee on 
Animals and the Law’s Annual Meet-
ing program, “Human Animal Con-

flict: Balancing Public Safety with 
Animal Welfare, Conservation and 
Humanity.”

Topics discussed included govern-
ment cooperation in managing Ameri-
ca’s wildlife, the U.S. Department of 
Agriculture’s role in ensuring humane 
care treatment, and representing ani-
mal interests in litigation cases.

Laws of wild animals
Anna Frostic of Washington, D.C. 

(The Humane Society of the United 
States) detailed recent developments in 
state and federal laws that pertain to 
owning dangerous exotic animals.

“Legislation, regulation and litiga-
tion are needed to address these 
issues,” said Frostic.

The illegal wildlife trade market is 
worth up to $19 billion annually, 
according to the U.S. Fish and Wildlife 
Service. The World Wildlife Fund calls 
it the fifth most profitable illicit trade 
in the world. Only 6 percent of tigers 
in the U.S. reside in facilities accredited 
by the Association of Zoos and Aquari-
ums. Most are in substandard roadside 
zoos regulated by the U.S. Department 

of Agriculture.
Frostic acknowledged that, while 

the exact numbers are unknown, it is 
estimated that more than 15,000 pri-
mates are treated like pets and more 
than 1 million giant constrictor snakes 
have been imported since 1977. 

Frostic said six states have no dan-
gerous wild animal laws on record: 
Alabama, Nevada, North Carolina, 
South Carolina, West Virginia and  
Wisconsin. 

After Terry Thompson unleashed 18 
tigers, 17 lions and 8 bears from his 
Zanesville, Ohio, backyard in October 
2011, Ohio enacted the Dangerous 
Wild Animals and Restricted Snakes 
Act in 2012. 

The law, which took effect January 
1, bans unpermitted ownership of 
exotic animals. All wild animals and 
certain restricted snakes must be 
embedded with micro-chips at the time 
of registration.

Small birds can equal big 
costs

Michael Begier, national coordinator 
of the Airport Wildlife Hazards Pro-

gram for the Animal and Plant Health 
Inspection Service of the U.S. Depart-
ment of Agriculture, discussed, “Wild-
life and Aviation Safety at 
Airports-Legal Foundations.”

He said wildlife strikes cost up to 
$950 million in the U.S. alone and up to 
$1.3 billion each year worldwide, just 
in civil aviation. In the United States, 
there are approximately 26 strikes per 
day. Worldwide, 250 people died and 
229 aircraft were destroyed since 1988 
because of bird strikes. Expanding 
populations of wildlife species have 
increased the problem.

“Approximately 90 percent of 
strikes are not damaging,” said Begier. 
“Over the last decade, airports have 
done a very good job of managing this 
problem.”

Other panelists were M. Carol Bam-
bery of Washington, D.C. (Association of 
Fish & Wildlife Agencies); Laquetta D. 
Jones Bigelow (Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture); and Katherine A. Meyer 
(Meyer Glitzenstein & Crystal). u

Vogel is NYSBA’s Media Writer.

tigers and medicine—Anna Frostic, left, 
of the Humane Society, and attorney 
Katherine A. Meyer listen to a question 
from the audience during the 
Committee on Animals and the Law’s 
Annual Meeting program. Both were 
members of a panel on human animal 
conflict. [Photo by Richard Smith]
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Conflict persists in defining
what is confidential information

Confidential conflicts—Carol L. Van 
Scoyoc, chief deputy corporation counsel 
for white Plains, and Steven G. 
Leventhal provide insight on conflicting 
Freedom of information Law interpreta-
tions for municipalities during an Annual 
Meeting discussion sponsored by the 
Municipal Law Section. [Photo by Jacques 
Cornell/Happening Photos]

By Mark Mahoney

An inherent conflict exists between 
a public employee’s obligation to pro-
tect an individual’s personal privacy 
and the public’s right to know what its 
government is doing. 

The terms of the conflict are not eas-
ily defined and the dispute is not easily 
resolved.

Steven G. Leventhal of Roslyn 
(Leventhal, Cursio, Mullaney & Sliney 
LLP) and Carol L. Van Scoyoc, chief 
deputy corporation counsel for the city 
of White Plains, provided their 
thoughts on how governments should 
proceed in such matters during an 
Annual Meeting panel discussion 
sponsored by the Municipal Law 
Section, called “FOIL & Confidentiality 
– Balancing Competing 
Considerations.”

Define ‘confidential’
One problem with knowing what 

information can be disclosed and what 
can’t, they said, is that the law does not 
specifically define the term, “confiden-
tial information.”

For example, the state Attorney 
General’s office is in conflict with the 
Committee on Open Government, a 
subdivision of the Department of State, 
over whether public employees are pro-
hibited from disclosing what is dis-
cussed in closed-door executive 
sessions.

In 2000, the attorney general deter-
mined that municipalities did have the 
statutory authority to prohibit members 
of a legislative body from disclosing the 
contents of executive sessions.

But Robert J. Freeman, executive 
director of the Committee on Open 
Government, has said that there must 
be a federal or state law specifically 
banning disclosure of information in 
order for that information to be kept 
secret.

Two examples of that are the Family 
Educational Rights and Privacy Act 
(FERPA), which restricts the disclosure 
of information about school children, 
and the Health Insurance Portability 
and Accountability Act (HIPAA), 
which regulates the disclosure of 
patient medical information.

Leventhal said he disagrees with 
Freeman’s interpretation. He said there 
ought to be a different interpretation of 
the law to include not only information 
specifically prohibited from disclosure, 
but also information deemed prohibit-
ed from disclosure by municipalities 
that have used proper discretion in 
making that determination.

Van Scoyoc said the conflict came to 
a head in a 2011 case involving the city 
of White Plains’ Board of Ethics and a 

Freedom of Information Law (FOIL) 
request made by the Journal News 
newspaper.

The city refused to disclose material 
from an ethics hearing regarding the 
city’s mayor. The city had initiated an 
investigation and served the mayor 
with formal charges. But since the 
mayor resigned before a hearing could 
be conducted, the city argued it did not 
have to disclose the board’s record of 
the proceedings.

The courts ruled partially in favor of 
the city and partially in favor of the 
newspaper, Van Scoyoc said. 

Materials not released by the court 
included information that would have 
constituted an unwarranted invasion of 
privacy; intra-agency and inter-agency 
materials that were not statistical or tab-
ulations of data; instructions to staff 
that did not affect the public; and mate-
rial not deemed to be final agency poli-
cy or determinations, she said.

Essentially, she said, the court found 
that the Freedom of Information Law 
overrules municipal rules regarding 
confidentiality. The panelists also 
noted that the state Legislature can cre-
ate certain exemptions from disclosure.

The panelists also discussed new 
changes to the state’s transparency 
laws, specifically relating to the identi-
ties of gun owners under the state’s 
new gun control law, the Secure 
Ammunition and Firearms 
Enforcement (SAFE) Act of 2013. 

The SAFE Act contains an opt-out 
clause that allows pistol permit hold-
ers the opportunity to exempt their 
personal information from FOIL 
requests. Unless they opt out, the reg-
istration information remains open to 
the public. u

Mahoney is NYSBA’s associate director of 
Media Services.

Private online professional  
communities: Technology  
bringing members together
By David Adkins

Last fall, the State Bar rolled out a 
new online community platform 
powered by Higher Logic. These 
communities support resource shar-
ing, collaboration, networking and 
the ability to leverage the experience 
and knowledge of our members.

Several sections and committees 
have established communities and 
the technology staff is assisting others 
with community development.

Like the listserve technology we 
have used in the past, members can 
participate in these communities 
through email. They also can interact 
with the communities by using a web 
browser or a mobile app. In addition 
to email, members can share files, 
organize discussions, post news and 
events, network, and extend the con-
nection among members. 

Solo practitioners and newly 
admitted attorneys sometimes can 
suffer from “professional isolation” 
from their peers. Our online commu-
nities can help members connect and 
network online, regardless of where 
they practice.

We are working with the sections 
to support their collaboration using 
the online communities. In January, 
we established the Technology 
Community, where all members can 
ask questions, trade tips, and compile 
a library of technology resources. 

We have links to training and tuto-
rials for Fastcase legal research (a free 
member benefit) and Clio Practice 
Management software. Members also 
will see frequent updates of technolo-
gy topics of interest to the legal pro-
fession.

How to join
To join one or more of the commu-

nities, visit http://communities.
nysba.org or click the Communities 
link at the top of the NYSBA website 
home page, www.nysba.org. 

When 
logged into 
the website, 
members 
automatically 
will be logged 
into the com-
munities. If 
not logged in, 
click on the “Login to see members 
only content” in the upper right cor-
ner of the screen. Your username and 
password are the same as your 
NYSBA web account. The systems 
are connected to allow a single set of 
login credentials.

Once logged into the communi-
ties, your profile will appear in the 
upper right corner. We filled in some 
information from your membership 
record. Click on “Complete Your 
Profile” to edit or add information.If 
you have a LinkedIn account, you 
can transfer your photo and informa-
tion by clicking on “Update your 
information from LinkedIn.”

Be sure to click on the “Privacy 
Settings” tab on the profile page to 
control what others can and cannot 
see about your information. You have 
complete control over your informa-
tion and what other State Bar mem-
bers can see.

We have mobile applications avail-
able on the Apple and Droid plat-
forms, so members also can interact 
from their smartphones or tablets. 
Search for “NYSBA“ in the Apple 
App store or Google Play store to 
find the NYSBA Communities app.

Visit http://www.nysba.org/
HowDoI/ for videos and a tutorial 
on joining the online communities 
and other topics.

I look forward to seeing you 
online! u

Adkins is NYSBA’s chief technology  
officer.

I’m 
Connected

AnnuAl Meeting 2014

www .facebook .com/nysba

http://communities.nysba.org
http://communities.nysba.org
http://www.nysba.org
http://www.nysba.org/HowDoI/
http://www.nysba.org/HowDoI/
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FROM THE NYSBA BOOKSTORE March/April 2014

Order multiple titles to take advantage of our low flat rate shipping 
charge of $5.95 per order, regardless of the number of items 
shipped. $5.95 shipping and handling offer applies to orders 
shipped within the continental U.S. Shipping and handling charges 
for orders shipped outside the continental U.S. will be based on des-
tination and added to your total.

Bestsellers 
Best Practices in legal Management
The most complete treatment of the business  
of running a law firm. With forms on CD.
PN: 4131 / Member $139 / List $179 / 498 pages

Criminal and Civil Contempt, 2nd ed.
This second edition explores a number of aspects 
of criminal and civil contempt under New York’s 
Judiciary and Penal Laws, focusing on contempt 
arising out of grand jury and trial proceedings.

PN: 40622 / Member $40 / List $55 / 294 pages

evidentiary Privileges, 5th ed.
A valuable text of first reference for any attorney 
whose clients are called to testify. Expanded, with 
updated case law and statutes.
PN: 409912 / Member $45 / List $60 / 432 pages

Foundation evidence, Questions  
and Courtroom Protocols, 4th ed.

New edition of this classic text features expanded 
chapters on Direct and Cross-Examination and 
new chapters on Objections, Motions to Strike 
and The Courtroom and the Court.
PN: 41072 / Member $60 / List $70 / 294 pages

For pricing and further  
information visit our website at  

www .nysba .org/pubs

expand your professional knowledge
1.800.582.2452 www.nysba.org/pubs Mention Code: PUB2110

impasse Resolution under the taylor law, 
2nd edition
An invaluable resource for attorneys whose  
practice may involve public sector labor law 
issues. The Second Edition is current through  
the end of the 2013 state legislative session.
PN 41223 / Member $30 / List $40 / 130 pages

legal Manual for n.Y. Physicians, 3rd ed.
Completely updated to reflect new rules and 
laws in health care delivery and management, 
discusses day-to-day practice, treatment,  
disease control and ethical obligations as well  
as professional misconduct and related issues.
PN: 41329 / Member $120 / List $140 /  
1,130 pages

Products liability in new York, 2nd ed.
A comprehensive text on this challenging and 
complex area of law.
PN: 41979 / Member $120 / List  $170 / 2 vols.

NEW! 
Disability law and Practice: Book One 
This first book in a series that will provide a 
broad education in all aspects of disability law 
and practice focuses on special education, assis-
tive technology and vocational rehabilitation.
PN 42153-1 / Member $60 / List $75 / 382 pages

entertainment law, 4th ed.
Completely revised, Entertainment Law,  
4th Edition covers the principal areas of  
entertainment law.
PN 40862 / Member $150 / List $175 / 986 pages  
loose-leaf

estate Planning and Will Drafting in new 
York 2013-2014
Completely updated, this is a comprehensive text 
will benefit those who are just entering this 
growing area. Experienced practitioners may also 
benefit from the practical guidance offered.
PN 4095 / 2013 / 882 pages / loose-leaf

n.Y. lawyer’s Deskbook and Formbook  
(2013–2014)
Award-winning and packed with new information 
and forms for use in over 25 practice areas.

n.Y. lawyers’ Practical Skills Series  
(2013–2014)
An essential reference, guiding the practitioner 
through a common case or transaction in 19 
areas of practice. Nineteen titles; 16 include 
forms on CD.

n.Y. Municipal Formbook, 4th ed.
A must-have for attorneys whose practice touches 
on zoning law, labor issues, real property rights 
within towns and villages, telecommunications 
and other public contracts, roads and highways, 
FOIL requests, and use of public lands. More than 
1500 forms on CD.
PN 41603 / Member $150 / List $185 / 228 pages

nYSBA Practice Forms on CD 2013–2014
More than 500 of the forms from Deskbook  
and Formbook used by experienced practitioners 
in their daily practice.

Practice of Criminal law under the CPlR and 
Related Civil Procedure Statutes, 6th ed.
This new edition compiles the rules regarding 
jurisdiction, evidence and motion practice and 
those applying to criminal law practice found in 
statutes governing civil procedure.
PN: 40699 / Member $50 / List $60 / 230 pages

Voting Rights Act still important, but for different populations
By Patricia Sears Doherty

After the Voting Rights Act became 
effective in 1965, it was viewed as 

important to insuring that people of all 
races do not face discrimination when 
casting their votes on Election Day.

Today, the act remains in effect, 
although the Supreme Court struck 
down key parts last June requiring cer-
tain jurisdictions to obtain pre-clear-
ance to make changes to their voting 

laws and regulations. 
Still, the act’s guarantees of equality 

are just as necessary, but not in the way 
originally intended, said a panel of 

experts during an 
Annual Meeting 
program.

The program, 
“Contemporary 
Civil Rights Issues 
in Relation to the 
50th Anniversary 
of the Civil Rights 
Act,” included a 
documentary and 
discussion of the 
political life and 
times of civil rights 
pioneer Constance 
Baker Motley, the 
first black woman 
to be named a fed-
eral judge. 

Speakers also 
highlighted prob-
lems being tackled 
today over lan-

guage access rights in voting and stop 
and frisk police tactics.

Language a hindrance
The need for the act was never more 

apparent than during an election in 
Boston’s Chinatown area in 2004, said 
Jerry George Vattamala of New York 

(Asian American Legal Defense & 
Education Fund). All of the Asian voters 
were directed to one line at the sign-in 
desks, and all other voters stood in 
another, more fast-moving, line. 

“That’s because the Asians were tak-
ing too long for the poll workers to find 
their names,” he said, an illustration of 
a violation of Section 203 of the act.

Section 203 of the Voting Rights Act 
states that any voter requiring assistance 
can be helped inside a voting place. 

However, “many poll workers do 
not know that if they can’t read or 
understand English, they can still 
vote,” he said.

The violations are more likely to 
happen in urban settings, where immi-
grants from around the world tend to 
live in ethnically homogenous groups. 

In jurisdictions with a large popula-
tion that speaks another language, the 
act requires that “every piece of materi-
al has to be translated into that second 
language, including the ballot,” 
Vattamala said. Oral language inter-
preters also must be made available.

Problems also arise in such jurisdic-
tions when the second language in 
which ballot materials are printed, as 
decided by the U.S. Census Bureau, 
does not coincide with an actual lan-
guage. 

For instance, in an election in 
Queens County in 2011, the official 

translated language was termed 
“Asian-Indian.” 

“There is no such language,” said 
Vattamala.

The Voting Rights Act becomes 
“critical in such areas. The voters who 
utilize Section 203, really need it,” he 
said.

Advocacy groups helpful
Advocacy groups such as 

Vattamala’s organization act as watch-
dogs for such minority populations. 
They monitor poll sites for compli-
ance and to ensure that a compliance 
plan is in place for that jurisdiction. 
He said compliance plans must be 
pre-cleared by the Department of 
Justice.

“On Election Day, teams of volun-
teers go to poll sites to monitor and 
assist with translations,” he said.

However, alternative materials and 
translations are sometimes slow to 
materialize. For instance, in the 
Queens County poll site that was des-
ignated for an Asian-Indian transla-
tion, Bengali was chosen as the 
common language.

“Four elections came and went and 
still there were no ballots available in 
the Bengali language” said Vattamala. 
His group filed a complaint with the 
courts.  

Voting rights update—Diana Sen, chair of the Committee on 
Civil Rights, introduces two experts who would update Annual 
Meeting attendees on the Voting Rights Act and how sections 
affect language access and stop-and-frisk police methods.  
L to R: Sen, Kristen M. Clark, chief of the New York Attorney 
General’s Civil Rights Bureau; and Jerry George Vattamal of  
the Asian American Legal Defense & Education Fund. Vincent 
warren of the Center for Constitutional Rights is not pictured. 
[Photo by Jacques Cornell/Happening Photos]

Continued on page 34
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Terms and Conditions: Offer of one weekend day free applies to the time and mileage charges only of the third consecutive day of a minimum three-day weekend rental on an intermediate (group C) through a full-size, four-door (group E) car. Taxes, concession recovery fees, vehicle license recovery 
fee and customer facility charges may apply and are extra. Optional products such as LDW ($29.99/day or less) and refueling are extra. Weekend rental period begins Thursday and car must be returned by Monday 11:59 p.m. or a higher rate will apply. A Saturday night keep is required. Coupon cannot 
be used for one-way rentals; one coupon per rental. Offer may not be used in conjunction with any other coupon, promotion or offer. Coupon valid at participating Avis locations in the contiguous U.S. and Canada (excluding the New York Metro area). An advance reservation is required. Offer may 
not be available during holiday and other blackout periods. Offer is subject to vehicle availability at the time of reservation and may not be available on some rates at some times. Days off coupons presented/entered during reservation are calculated at time of reservation. Renter must meet Avis age, 
driver and credit requirements. Minimum age may vary by location. An additional daily surcharge may apply for renters under 25 years old. Rental must begin by 6/30/2014.

©2013 Avis Rent A Car System, LLC 22983

Extend your weekend with a free day

Take a break from the courtroom. The next weekend is all  
about you. Use coupon # TUGA001 and add an extra rental 
day (on us). Plus, as an NYSBA member, you’ll save up to 25% 
on your entire rental with AWD # A549100.

For reservations and more NYSBA offers,  
visit avis.com/nysba.

It’s time for  
you time

Chief Judge launches pilot program to help civil litigants “navigate” courts
Chief Judge Jonathan Lippman,  

during his State of the Judiciary address 
on February 11, unveiled a Court Navi-
gator Program to assist unrepresented 
litigants in certain designated cases 
brought in the New York City Civil 
Court. He said the pilot program later 
could be expanded to other courts.

The program’s purpose, as 
described in the order of Chief Admin-
istrative Judge A. Gail Prudenti, is to 
provide “essential non-legal services, 
without cost, to unrepresented litigants 
by qualified non-lawyers,” who will be 
designated as Navigators.

The pilot program is to begin in 
the Housing Part in Kings County 
and for consumer credit matters in 

Bronx County.
In an eblast to members, State Bar 

President David M. Schraver said the 
Association will closely monitor the 
Court Navigator Program as it proceeds.  
He and President-elect Glenn Lau-Kee 
met February 25 with the Chief Judge’s 
committee overseeing the program and 
agreed to share information. 

State Bar members can email com-
ments to dschraver@statebar.nysba.org.

According to the chief administrative 
judge’s order, a list of qualified naviga-
tors will be maintained by the court sys-
tem. To qualify, a navigator will have to 
meet minimum educational training 
requirements. Navigators will be super-
vised by not-for-profit service providers. 

Three initially have been authorized—
the New York State Access to Justice 
Program, University Settlement and 
Housing Court Answers.

Navigators will be authorized to 
assist unrepresented parties, such as ten-
ants in New York  City Housing Court,  
where currently 90 percent are unrepre-
sented. They will help those not repre-
sented complete “do-it yourself” form 
documents, gather and organize other 
documents, schedule court proceedings 
and provide non-legal services as the 
court may direct. 

A navigator may “accompany the 
unrepresented party to court appearanc-
es and, if directed by the court, answer 
factual questions posed by the court.” 

Under Prudenti’s order, navigators 
may not provide legal advice, legal 
counseling or, unless approved by the 
chief administrative judge, legal infor-
mation. In addition, they may not 
“draft, execute, serve, or file with the 
court any documents,” nor may they 
hold themselves out as “representing, 
speaking for or advocating on behalf of 
a litigant;” conduct negotiations with an 
adversary unless at the court’s direction; 
address the court “unless to provide fac-
tual information at the court’s direc-
tion;” or “perform any service that 
constitutes the practice of law.” 

Navigators may not be compensated 
by any unrepresented party to whom 
they provide services. u
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Cle Seminar Schedule
To register or for more information, call toll-free 1/800/582-2452. For Albany and surrounding areas call 518/463-3724 or fax your request to 518/487-5618.
Check www.nysba.org/cle for New York MCLE credit hours for courses. (This schedule is subject to change)

PRACtiCAl SKillS SeRieS 
P/S FAMilY COuRt PRACtiCe SuPPORt

(W) April 2 Buffalo Holiday Inn Amherst
   Long Island Melville Marriott
(Th) April 3 Syracuse  Sheraton Syracuse University Hotel
   Westchester Holiday Inn Mt. Kisco
(W)April 9 New York City Concierge Conference Center
   Rochester Holiday Inn Rochester Airport
(Th)April 10 Albany  New York State Nurses Association

P/S PuRCHASeS AnD SAleS OF HOMeS

(T) April 29 Long Island Melville Marriott
(Th) May 1 Albany  New York State Nurses Association
   New York City Affinia Manhattan
   Rochester Holiday Inn Rochester Airport
   Syracuse  Sheraton Syracuse University Hotel
   Westchester Elmwood Country Club
(T)May 6 Buffalo  Holiday Inn Amherst

P/S eASeMent lAW in neW YORK (9:00 a.m. – 12:15 p.m.)

(W) May 14 Long Island Melville Marriott
(W) May 21 New York City Concierge Conference Center
(W) May 28 Albany  New York State Nurses Association

P/S DeBt COlleCtiOn & enFORCeMent OF JuDgMentS

(T) June 24 Westchester Holiday Inn Mt. Kisco
(W) June 25 Long Island Melville Marriott
(Th)June 26 New York City Concierge Conference Center
   Syracuse  Sheraton  Syracuse University Hotel
(M) June 30 Albany  New York State Nurses Association

P/S tHe nutS & BOltS OF COntRACt DRAFting: FROM BASiC tO 
ADVAnCeD tOPiCS – live & Webcast

(M) July 21 New York City New York’s Hotel Pennsylvania

MeDiCAl MAlPRACtiCe
(F) March 14
Albany   Holiday Inn Albany – 

Wolf Rd
(F) March 21
Syracuse Genesee Grande Hotel
(F) March 28
Buffalo  Holiday Inn Amherst
New York City Affinia Manhattan

SeCuRitieS ARBitRAtiOn
Live & Webcast
(F) March 11
New York City The New Yorker Hotel

BRiDging tHe gAP
(T-W) March 11 & 12 
Albany(VC)   New York State Nurses 

Association
(T-W) March 11 & 12
Buffalo(VC)   The Conference Center 

Niagara Falls
(T-W) March 11 & 12
New York City  New York’s Hotel 

Pennsylvania

10th AnnuAl inteRnAtiOnAl 
eStAte PlAnning inStitute

(Th-F) March 13-14
New York City  Crowne Plaza Times 

Square Manhattan

litigAting COnStRuCtiOn Site
ACCiDentS

(Th) March 13
Albany   New York State Nurses 

Association

(F) March 14
Long Island Melville Marriott
(F) March 21
New York City Affinia Manhattan

CPlR uPDAte 2014
(Sat) March 15 (9:00-12:40) 
Buffalo Holiday Inn Amherst
(F) March 21 (1:00-4:40) 
Albany   New York State Nurses 

Association
(Sat) March 22 (9:00-12:40)
Syracuse   Sheraton Syracuse 

University Hotel
(Th) April 10 (5:30-9:10) 
Long Island Melville Marriott
(Th) May 8 (5:30-9:10) 
New York City  Concierge Conference 

Center
AttORneY eSCROW ACCOuntS: RuleS, 
RegulAtiOnS & RelAteD tOPiCS

(9:00 a.m. – 12:45 p.m.) Live & Webcast
(F) March 21
New York City  Concierge Conference 

Center

intRODuCtORY leSSOnS On etHiCS &
CiVilitY

(F) April 4
Long Island Melville Marriott 
Syracuse   Sheraton Syracuse 

University Hotel
(F) April 11
Albany   New York State Nurses 

Association
Buffalo  Holiday Inn Amherst

(F) April 25
New York City Affinia Manhattan

eleCtiOn lAW AnD RePReSenting A 
POlitiCAl CAnDiDAte

(9:00 a.m. – 1:00 p.m.)
(F) April 25
Albany   New York State Nurses 

Association
(W) April 30
New York City The New Yorker Hotel
(Th) May 15
Westchester Elmwood Country Club

18tH AnnuAl neW YORK StAte AnD
CitY tAX inStitute

(T) April 29
New York City  Concierge Conference 

Center

ADVAnCeD inSuRAnCe PRACtiCe
(F) May 2
New York City  Concierge Conference 

Center
Syracuse   Sheraton Syracuse 

University Hotel
(F) May 9
Albany   New York State Nurses 

Association
Buffalo  Holiday Inn Amherst
(F)  May 16
Long Island Long Island Marriott

uniteD StAteS iMMigRAtiOn lAW in 
2014: BASiCS AnD BeYOnD

(T-W) May 6-7
New York City  New York’s Hotel 

Pennsylvania

DWi: tHe Big APPle XiV 
Live & Webcast
(Th) May 8
New York City Affinia Manhattan

tHe neW uniFORM guARDiAnSHiP in 
neW YORK AnD ARtiCle 81 
DeVelOPMentS

(9:00 a.m. – 1:00 p.m.)
(F) May 9 
Albany  New York State Bar Association
(T) May 13
New York City  New York’s Hotel 

Pennsylvania

tRiAl OF A CuStODY CASe
(F) May 9
Westchester Elmwood Country Club
(F) May 16
Rochester  Holiday Inn Rochester 

Airport
(F) June 6
Albany   New York State Nurses 

Association
Long Island Melville Marriott
(F) June 13
New York City  New York’s Hotel 

Pennsylvania

SOCiAl MeDiA iSSueS in tHe 
WORKPlACe: WHAt eMPlOYMent 
lAW AttORneYS neeD tO KnOW

(9:00 a.m. – 1:00 p.m.)
(W) May 14
Albany   New York State Nurses 

Association
(T) May 20
New York City  New York’s Hotel 

Pennsylvania

teleHeAltH & teleMeDiCine 
(12:00 p.m. – 2:00 p.m.) – Live & Webcast
(Th) May 15
New York City Moses & Singer

StARting A PRACtiCe in neW YORK
(F) May 16
New York City Affinia Manhattan

DiSCOVeRY PROCeeDingS FOR tRuStS 
& eStAteS PRACtitiOneRS

(9:00 a.m. – 1:00 p.m.)
(Th) May 29
Albany   New York State Nurses 

Association
Syracuse   Sheraton Syracuse 

University Hotel
(F) May 30
Buffalo  Holiday Inn Amherst
Long Island Melville Marriott
(Th) June 5
Rochester  Holiday Inn Rochester 

Airport
Westchester Holiday Inn Mt. Kisco
(W) June 11
New York City  New York’s Hotel 

Pennsylvania

COMMeRCiAl litigAtiOn ACADeMY
Live & Webcast
(Th-F) June 5-6
New York City  Radisson Martinique on 

Broadway

PuBliC SeCtOR lABOR RelAtiOnS
June 3
New York City  Concierge Conference 

Center
June 12
Syracuse   Sheraton Syracuse 

University Hotel

etHiCS 2014
(9:00 a.m. – 12:45 p.m.)
June 6
Buffalo Holiday Inn Amherst
June 9
Rochester  Holiday Inn Rochester 

Airport
June 10
Long Island Melville Marriott
June 10
New York City  New York’s Hotel 

Pennsylvania
June 13
Syracuse  Genesee Grande Hotel
June 27
Albany   New York State Nurses 

Association
TBD
Ithaca  Hilton Garden Inn –  
   Ithaca
TBD
Westchester Elmwood Country Club

BRiDging tHe gAP
(M-T) July 14-15 
Albany(VC)   New York State Nurses 

Association
(M-T) July 14-15
Buffalo(VC)   The Conference Center 

Niagara Falls
(M-T) July 14-15
New York City  New York’s Hotel 

Pennsylvania



Promote the bar.
Interact with colleagues.

Help create policy.

Contribute your ideas.
Initiate change.

Do something worthwhile.

We’re looking for a few good lawyers.  
Join a nYSBA committee. 

Please Note
if you are presently serving on an 
Association committee(s), you do not 
need to submit this form for your cur-
rent committee. Due to the specialized 
nature of committee work, eligibility 
must be restricted to attorney members 
only. Law student members are encour-
aged to apply for committee positions 
upon their formal admission to practice.

we appreciate your interest and will 
do our best to accommodate all 
requests but due to the large volume 
of requests received this may not be 
possible. in that event, we encourage 
you to continue to apply in the future.

Application requirements:
•  A brief statement supporting your 

application (300 word maximum).

•  A list of your practice area, relevant 
prior experience, bar service and all 
known prior presidential appoint-
ments.

•  A copy of your CV.

__ Animals and the Law
__ Association Insurance Programs
__ Attorney Professionalism
__ Attorneys in Public Service
__ Children and the Law
__ Civil Practice Law and Rules
__ Civil Rights
__ Continuing Legal Education
__ Court Structure and Operations
__ Courts of Appellate Jurisdiction
__ Diversity and Inclusion
__ Electronic Communications
__  Ensure Quality of Mandated 

Representation
__ Federal Legislative Priorities
__ *Human Trafficking
__ Immigration Representation
__  Issues Affecting People with Disabilities
__ Law Practice Management
__ Law, Youth & Citizenship
__ Lawyer Assistance
__ Lawyer Referral Service

__ Lawyers in Transition
__ Leadership Development
__ Legal Aid
__  Legal Education and Admission to the Bar
__ Legislative Policy
__ LGBT People and the Law
__ Mass Disaster Response
__ Media Law
__ Membership
__  President’s Committee on Access to 

Justice
__ Procedures for Judicial Discipline
__ Professional Discipline
__ Standards of Attorney Conduct
__  *Steven C. Krane Special Committee for 

Student Loan Assistance for the Public 
Interest

__ Tort System
__ Veterans

__ Women in the Law
__ *Youth Courts

Please type or Print:
Name  
Membership Number  
Address  
 
City  State Zip 
E-mail Address   

Office Telephone (        ) 
Fax (         ) 
Home Telephone  

NYSBA Committee(s) on which you presently serve:
 
 
 

Please complete and return this form along with your 
letter of interest, prior bar experience and CV by April 1, 
2014 to:  Kimberly McHargue, Executive Offices, NYSBA, 
One Elk Street, Albany, NY 12207. Fax:  518.487.5624.  
To apply online* go to:  www.nysba.org/joincommittees

*You will need your NYSBA username and  
password to access this area.  If you need this  
information, please call 518.463.3200.

NYSBA Committee 
Assignment Request Form: 

Please list your first, second and third preferences.Deadline is April 1, 2014.

Why?
Attorneys seeking the opportunity to make a difference in the work of the organized 
bar in New York are invited to apply for service as members of the committees listed 
below. Through NYSBA committee work, many women and men have worked dili-
gently throughout the history of the New York State Bar Association to build effec-
tive programs not only for the benefit of the profession, but the public as well. 

What’s it all about?
There are two kinds of committees: standing and special. Standing committees con-
sider and study matters relating to the general purposes and business of the Bar 
that are of a continuous and recurring nature. Special committees study issues of an 
immediate and non-recurring nature.

Generally, committees analyze legislation, propose improvements to the justice sys-
tem and incorporate the creative thinking of the best legal minds to produce pro-
grams and resources for the benefit of the profession and public. The primary respon-
sibility of committees is to act as a catalyst for change in the legal profession. 
Historically, NYSBA committees have helped the Association play an important role 
in shaping the state’s laws and policies. 

lawyers like you.
Lawyers from all practice settings, including public, private, solo, public interest, 
government, judiciary, academia, and corporate, participate on committees, which 
offer them a rewarding opportunity to meaningfully contribute to the work of the 
organized bar. Committee service has historically led to leadership opportunities in 
the Association—and that is the pinnacle of a lifetime of professional achievement. 

We should note that the Association has formally adopted a Diversity Policy and is 
committed to achieving diversity in all of its forms.

What’s in it for me?
Committee work does require a commitment of time, but the rewards are significant. It 
provides you with the opportunity to have meaningful input into matters that affect 
the practicing bar and the public whom we serve. Committee service allows you to 
enjoy the company of lawyers from areas throughout the state in a collegial atmo-
sphere and to have the unique experience of working with leading practitioners. 
Committee members not only contribute, they learn and benefit from a shared net-
working experience. But you have to be committed. You must be willing to give your 
time and to share your expertise, experience and perspective. 

How much time will it take?
On average, most committees meet quarterly or bi-monthly and in most cases a few 
hours of preparation are necessary for each meeting. Under the Bylaws, members are 
appointed annually by the president, but usually serve three years.

Who makes the appointments?
Appointments are made by the president who assumes office on June 1. In anticipa-
tion of taking office, the president-elect reviews and evaluates the work of each 
committee during the spring and makes appointments taking into account the com-
pleted Committee Assignment Request Form. Committee assignments are effective 
June 1, 2014. The deadline for responding is April 1, 2014. You will receive notifica-
tion of your appointment in May 2014.

What do i need to do?
You can complete the form on this page or visit the NYSBA Web site and fill out your 
information online at www.nysba.org/joincommittees. You also may write directly to 
President-elect Glenn Lau-Kee, c/o New York State Bar Association, 1 Elk St., Albany 
NY 12207, to advise him of your interest in being appointed to serve on a committee 
noting any special qualifications you may possess. Please provide a brief statement 
supporting your application (300-word maximum). Please include practice area, your 
relevant prior experience, bar service, all known prior presidential appointments, and, 
if applicable, prior service on the committee for which you are applying.

Please note:  Submissions not accompanied with a statement and CV will be 
returned with a request for additional information. Please ensure that your 
application package is complete prior to submission to avoid delays in the 
selection process.

*Indicates Special Committee
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lawyers Resource Directory
Legal ResearchReal Estate

National Legal Research Group

 

Homer R. Peterson, II, P.E., CSP 
Expert Witness & AAA Arbitrator 

 

40 Years Construction Experience: 21 states, 
350 projects, estimating, sales, scheduling, 

project management, claims, accident & injury 
investigation, safety, fall protection, cranes, 
rigging, steel, precast, tilt-wall, metal deck 

 

Phone (713) 706 - 6215  
homerpeterson@comcast.net 

http://www.homerpeterson.com 
 

 

Expert Witness  
& AAA Arbitrator

Hearing Coverage

Expert Witness

 

Judith A. Housley – Board Certified 
Forensic Document Examiner 

Expert Witness 
 

Specializing in Handwriting Identification. Over 
38 yrs of experience. Qualified in all courts, 

Fed, State, Military, Tribunal. Court Appointed. 
Case Law, Passed A Daubert Challenge. 
Testified over 1,000 times as an expert 

witness in Criminal & Civil Cases. Member: 
Scientific Assoc of Forensic Examiners. 

 
1-800-428-2544  

Email: judithahousley@gmail.com 
 

Incorporation Services

We Can Help.
The signs of depression aren’t easy to read.  

No one is completely immune. If you or a colleague  
are experiencing signs of depression, please call.

Your call is absolutely confidential as a matter of law.

800.255.0569
NEW YORK STATE BAR ASSOCIATION 

lAWYeR ASSiStAnCe PROgRAM

Continued from page 30

Voting Rights Act of 1965 still relevant, but for different populations of citizens

A major step forward in the case 
challenging unconstitutional stop-and-
frisk tactics by the New York City 
Police Department occurred, coinci-
dentally, the morning of the program.

That morning, the city and the 
Center for Constitutional Rights 
announced a negotiated agreement in 
which the De Blasio administration 
agreed to withdraw the appeal, previ-
ously filed by Mayor Bloomberg, of the 

decision in Floyd v. City of New York. 
The court had ruled that many New 
Yorkers, including Blacks and Latinos, 
who were stopped in this manner suf-
fered violations of their constituitional 
rights guaranteed by the  fourth and 
fourteenth amendments.

Panelist Vincent Warren of New 
York City (Center for Constitutional 
Rights) called the announcement 
“incredible timing.”

He said that more than 50 percent of 
the stops made by police were for 
“furtive movements.”

“Race was a primary factor for deter-
mining who got stopped,” said Warren.

In an unusual move, Hon. Shira 
Scheindlin of New York City (U.S. 
District Court, Southern District) was 
taken off the case last fall by the 
Second Circuit Court of Appeals. 

“That was quite unusual,” said 

Warren. “During years of litigation, 
neither side ever asked for her to be 
removed.” 

The agreement meant that the city 
would abide by Scheindlin’s rulings 
and that a federal monitor would be 
appointed for at least three years. 

“This has been a very good day for 
us and for the case,” said Warren. u

Sears Doherty is State Bar News editor.
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lawyer-to-lawyer Referral

Susan R. Nudelman, Esq.
92 Stonehurst Lane
Dix Hills, NY 11746-7934
Ph: (631) 499-3015 
Fax (631) 499-4727
E-mail: srnesq@gmail.com
www.newyorkappeal.com

Civil Appeals; Briefs; Memos; Motions - 
CPLR 3211 & 3212, Negligence, Contracts, 
Labor Law 240, Malpractice, No-Fault, T&E, 
Serious Injury, Real Property, Fee Disputes. 
JD Columbia ‘79; Stone Scholar; Phi Beta 
Kappa; 180+ Reported Decisions $90+/hr; 
Free Estimates; Rush Service Available.

Appeals, Motions & Research

Delaware Counsel

Stamoulis & Weinblatt LLC
Two Fox Point Centre
6 Denny Road, Suite 307
Wilmington, DE 19809
Phone: 302-999-1540
Fax: 302-762-1688
E-mail: info@swdelaw.com
www.swdelaw.com

Experienced Delaware counsel at small 
firm rates. Stamoulis & Weinblatt offers 
reasonable, predictable, and optional fixed-
fee billing for local or lead counsel services. 
The firm specializes in Delaware Chancery 
Court, Superior Court, Bankruptcy Court, 
and District Court cases.

Stockbroker Fraud, 
Securities Arbitration  
& Litigation

Law Office of  
Christopher J. Gray, P.C.
360 Lexington Avenue, 14th Floor
New York, New York 10017
Phone: (212) 838-3221
Fax: (212) 937-3139
Email: newcases@investorlawyers.net
www.investorlawyers.net

Attorneys- refer stockbroker fraud or 
other securities and commodities matters 
to a law firm with a history of obtaining 
significant recoveries for investors. 
Christopher J. Gray, P.C. has substantial 
experience representing investors in arbi-
tration proceedings before the Financial 
Industry Regulatory Authority and the 
National Futures Association and in litiga-
tion in the state and federal courts. Cases 
accepted on contingent fee basis where 
appropriate. Referral fees paid, consistent 
with applicable ethics rules. Call or e-mail 
Christopher J. Gray to arrange a confiden-
tial, no-obligation consultation.

Appeals, Motions & Research

Michael A. Rosenhouse  
Law Office
510 Clinton Sq.
Rochester, NY 14604
Phone: 585-232-8500
Fax: 800-417-3420
Email: mar@rosenhouselaw.com
www.rosenhouselaw.com

Appellate concentration sharpened by 
years of trial experience, familiarity with 
ERISA, finance, accounting, intellectual 
property, employment, federal tax. CLE fac-
ulty. Author of two books on NY practice, 
numerous articles, NY and national. Former 
Managing Editor, American Jurisprudence 
(2d), ALR Federal. Contributor, Williston, 
New York Jurisprudence (2d). Educated at 
Yale, Chicago (Llewellyn Cup). AV-rated. 
Flat fee preferred. Strategic consultation on 
hourly basis.

Nationwide Long-Term 
Disability Insurance  
Law Firm

Attorneys Dell & Schaefer
Gregory Dell
381 Park Avenue South
New York, NY 10016
Phone: 212-691-6900
Nationwide: 800-828-7583
2404 Hollywood Blvd.
Hollywood, FL 33020
Phone: 954-620-8300
gdell@dnslaw.com
www.diAttorney.com

Our disability income division, managed 
by Gregory Dell, is comprised of eight attor

 
SOLVE  JAMAICAN  LEGAL 

ISSUES  
 IN  

NEW  YORK 
 
 

PROPERTY* BUSINESS* PROBATE 
 DIVORCE* PERSONAL INJURY 

 
CONTACT 

 
ALIMI BANJOKO 

FOREIGN LEGAL CONSULTANT-NY, CA & ONTARIO 
 

BARRISTER (NON-PRACTISING), ENGLAND & WALES  
ATTORNEY-AT-LAW, JAMAICA 

 
PARTNER, BANJOKO McGLASHAN WIESLAW 

 
212-618-1327 

 
AB@BANJOKOMCGLASHANLAW.COM 
WWW.BANJOKOMCGLASHANWIESLAW.COM 

 
 
 

14 WALL STREET, 20TH FLOOR, NEW YORK, NY 10005 
 

Robert E. Korn, Esq. 
Bernstein Hodsdon Tannen  
& Korn, P.A. 
2700 North Military Trail, Suite 100 
Boca Raton, FL 33431 
561.910.6671 Tel
561.997.6634 Fax 
bhtkorn@aol.com 
www.robertekornlaw.com

Located in PALM BEACH COUNTY, 
Florida and practicing in South Florida for 
over 35 years. Primary practice areas are 
PROBATE – FLORIDA and ANCILLARY, 
wills, trusts, guardianships and residential 
and commercial REAL ESTATE transactions. 
Extensive experience working and cooperat-
ing with out-of-state attorneys and fiducia-
ries in handling matters ANYWHERE IN 
FLORIDA. Excellent network of local pro-
fessionals, including attorneys, accountants, 
and realtors. Authorized agent for Old 
Republic National Title Insurance Company 
issued through Attorneys Title Fund 
Services, LLC. Martindale-Hubbell AV 
rated. J.D. from FORDHAM UNIVERSITY 
SCHOOL OF LAW and B.A. from 
CORNELL UNIVERSITY.

Florida Estate Planning, 
Probate & Real Estate

The acceptance and listing of advertise-
ments in the State Bar News  

does not constitute an endorsement by the 
New York State Bar Association.

SBn Classified Advertising Rates
State Bar News classified ads cost $115 for up 
to 50 words for NYSBA members, and $150 for 
up to 50 words for non-members. Additional 
words are $1.00. Blind box responses cost $50 
extra per insertion. Payment must accompany 
ad. Starting January 1, 2014, NYSBA’s advertis-
ing representative will be: 
Fox Associates inc. 
116 West Kinzie St., Chicago, IL 60654
312-644-3888 
FAX: 312-644-8718 
Email:  adinfo.nyb@foxrep.com
We reserve the right to reject any advertise-
ment. The State Bar News is not responsible for 
typographical errors.

NYSBA WeBCASt
View archived Webcasts at  
www.nysba.org/webcastarchive



Legal Software

Other Office Products  
and Services

nYSBA Career Center full-featured job service 
board powered by Job Target www.nysba.org/jobs

nYSBA-endorsed 
Retirement Funds   
800.826.8901

uSi Affinity Group (health and dental) 
and personal (life, disability, professional 
liability) insurance programs  
800.727.7770

look For it!  
This Symbol Designates a Premier Member Benefit

Save 20% on award winning 
Abacus software 800.726.3339

Save 15% on t.A.M.e. software 
and related products 888.826.3529

Searchable court calendars and a free CourtAlert trial 
for NYSBA members 212.227.0391

CasePrepPlustM Weekly service highlighting and 
summarizing the most recent NY appellate cases 
www.caseprepplus.com 

Legal Research and Court Calendar Alerts

Save 20% on Blumberg popular legal forms 
www.blumberg.com

Save 25% on MeetingBridge teleconferencing 
and web conferencing services  
www.meetingbridge.com

Penny-Wise Up to 30% off already discounted  
prices on office supplies 800.942.3311

VenYu Save 40% on automated data backup 
and offsite storage 866.978.3698

Law student members save $100 on Pieper  
new York – Multistate Bar Review, ltd. 
800.635.6569

Save 25% on CaseSoft litigation 
software and chronology-graphing 
tools timeMap and CaseMap 
904.273.5000

American lawyer Media Save 30% on select 
books and newsletters 800.537.2128 

nYSBA/loislaw lawWatch CaseAlert Service 
Free immediate e-mail alerts on current case 
decisions publications@nysba.org

Bank of America’s NYSBA Platinum 
Plus® for Business MasterCard®  
800.598.8791 

Insurance and Financial Services

Bank of America’s NYSBA Platinum 
Plus® MasterCard® Credit Card with 
World Points® Rewards 800.932.2775

Get a 50% discount on 
WordPerfect Office X4  
www.corel.com/barassociation esqSites123.com Save 25% when you create 

you own legal website 877.SiteS.123
Workshare technology inc.  
Save 15% on information security 
software products purchased online 
888.404.4246

MarketYourlawPractice.com Save $200 on 
this interactive marketing tool 888.633.6944

Overnight Delivery Services

uPS  
800.325.7000

Fedex®  
800.475.6708

Exclusively for Law Students

Website Design

Amicus Creative Media Save 25% on  
custom websites and online marketing for 
law firms. 877.269.0076

loislaw.com Online research 800.364.2512

Save 25% on JuryVoice.com online 
mock trial service www.juryvoice.com 

Jury Research

Save 10% on CliO cloud-based 
practice management tool  
www.nysba.org/CliO 

NYSBA Members Save 5% – 7.5%  
with Exclusive Member Credits 
NYSBA’s Lawyers’ Professional Liability (LPL) Program is the ultimate combination for  
New York attorneys and firms. 
•  NEW 5% NYSBA Member Credit. This credit will be applied to your LPL policy premium 

for NYSBA membership, on a per attorney basis.*  
•  7.5% Risk Control Credit, per attorney for two years after completing a qualifying risk 

management seminar.*  
•  The insurance carrier is the largest underwriter of Lawyers’ Professional Liability Insurance 

in the U.S.  
•  Broad coverage and policy features — including Risk Management resources. 
•  Also offering other business coverages, healthcare benefits and personal coverages. 
From solo attorneys to large firms, USI Affinity and CNA can design coverage for all sizes of 
law practices. For more information, call 855.USI.0100 PIN 401. 
*Full details on each credit can be found at www.mybarinsurance.com

Car Rentals

Avis  
800.698.5685 

Hertz  
800.654.2210 

www.nysba.org/MemberBenefits
800.582.2452/518.463.3200

Benefits  
 of Membership

Free and unlimited legal research to a substantial 
number of libraries, and an 80% discount on unlimited 
access to the full Fastcase law library (all Federal and 
State research libraries) 866.773.2782

®
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