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Foreword

n behalf of myself and the 72,000
Omembers of the New York State Bar

Association—congratulations and
welcome to NYSBA! Whether you are in law
school or transitioning into your first year
of practice, you are part of the legal profes-
sion and we want to help you in achieving
your goals. You have already demonstrated
the hard work necessary to make it to and
(at least part of the way) through law school,
and you have also demonstrated the smart
choice of joining NYSBA.

So welcome to the profession. And be-
cause we understand the journey you are on,
we’ve developed a program to support you from the day you start law
school through your first years of practice. Pathway to the Profession is
designed to give you the information, backup, advice and mentoring you
need to be successful.

Pathway gives you free NYSBA membership, plus free membership
in the Young Lawyers Section and in any one of our other practice-specif-
ic Sections. As a member, you get access to all our practice and research
tools, including free legal research through Fastcase, case news from
CasePrepPlus and the Law Digest, and NYSBA'’s ethics opinions. Down-
load NYSBA’s Publications App to access the NYSBA Journal and any of
your Section publications online. Even if you are not quite ready to use
all of the practice tools we offer in the management of a law practice, it
may be comforting to note that our Law Practice Management Commit-
tee and staff and many of our member benefits, like LawPay and Clio,
will be there to help you should decide to go out on your own.

We also provide you with this e-book—Pathway to the Profession: From
Law School to Lawyer—a compilation of substantive materials on topics
such as legal writing and legal research, motion practice, attorney pro-
fessionalism, and marketing. Culled from NYSBA's extensive archives,
these articles are written by some of the finest attorneys and judges in the
state. Consider this a guidebook to the practice of law.

But the best part of Pathway is how it brings you into the Association
and connects you with the people—our members—who can help ease
your path to being a lawyer.

Through Pathway, we host meetings and networking events for stu-
dents at law schools around the state. You are automatically a member of
our statewide virtual law student community, where you can network,
discuss issues, ask questions, brainstorm ideas and compare notes.
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As a member of the Young Lawyers Section, you can meet future
colleagues and join in their online community discussions. You will also
get advice, mentoring, and the war stories of those who have gone before
you—you're not the only one who ever hit that bump.

When you join a practice-specific Section, you will be able to net-
work with and learn from established attorneys in that field. And when
you transition into practice, you will be part of a family of attorneys.
Even if you start your own firm, you will have colleagues and backup;
you will have a bar home.

So take advantage of everything we offer, but truly the best of what
we offer is our members. In law school, you learn about the law, but not
necessarily about the ins and outs of practicing law. Our members can
help. You will learn so much from attorneys both inside and outside of
your intended practice area. Their experience will open up possibili-
ties for you, and their friendship will help you keep going when you do
encounter that rough patch.

Join us, use us, grow with us. Starting with Pathway, the New York
State Bar Association will be with you at every step of your career.

Once again, on behalf of the NYSBA’s 72,000 members, I welcome
you to the New York State Bar Association.

Sharon Stern Gerstman
President

New York State Bar Association
2017-2018
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FAQ

Below are frequently asked questions regarding the benefits of
membership in the New York State Bar Association (NYSBA), as well as
additional questions our Member Resource Center receives from mem-
bers. Detailed information regarding these topics can be found at www.
nysba.org or by calling our Member Resource Center at 800.582.2452.

NYSBA MEMBERSHIP FAQS

How much does it cost to join NYSBA if I am a newly admitted
attorney?

Membership in NYSBA is free for your first year of practice; you get

free membership in the Young Lawyers Section too. Membership in
the other NYSBA Sections is also either free for the first year or available
at a discounted rate.

Please note, it is important to contact NYSBA to make sure we have
up-to-date contact information so you can receive these benefits.

I had free legal research on Westlaw and Lexis when I was in law
school. Does NYSBA provide access to legal research?

Yes. NYSBA has entered into a partnership with Fastcase to provide

NYSBA members with access to legal research. Through Fastcase,
members have free and unlimited access to decisions of the New State
Supreme and Appellate Courts, the U.S. Supreme Court, and the U.S.
Court of Appeals for the Second Circuit, as well as the U.S. Code, N.Y.
Consolidated Laws, N.Y. Code of Rules and Regulations, and the U.S.
and New York State Constitutions. Premium subscriptions to the Fast-
case National Library, which includes cases and statutes from all 50
states, are available at exclusive NYSBA member discounts. Newly ad-
mitted attorneys, for the first two years after admittance, have free access
to the Fastcase National Library.

All members also receive CasePrepPlus, NYSBA's weekly e-newslet-
ter summarizing key New York appellate decisions, as well as access to
NYSBA Ethics Opinions through the NYSBA website and Ethics app. See
more on these two benefits on page 20.

What other substantive research/informational tools are available
to NYSBA members?

One of the most important benefits of NYSBA membership is exclu-
sive access to substantive, practical content. The following publica-
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tions are available to all NYSBA members in print, online and through
the NYSBA Periodicals app (available for Apple and Android devices).

NYSBA Journal: Substantive articles and columns on the law, law
practice, legal writing and ethics.

New York State Law Digest: Monthly wrap-up of significant Court of
Appeals cases and statutory developments.

State Bar News: News of the Association, its initiatives and its mem-
bers, with regular columns on tech and law practice management as well
as Section and Committee highlights.

CasePrepPlus: A weekly service that summarizes recent and signifi-
cant New York appellate cases.

Section Publications: NYSBA’s Sections are an invaluable source of
substantive content. By joining one (or more) of NYSBA's 25 Sections,
you gain access to Section newsletters and journals (available in an
online, searchable format going back to 2000), access to Section seminars
and meetings, and online access to practice-area specific communities,
discussions and blogs.

Does NYSBA offer additional benefits such as health and malprac-
tice insurance?

USI Affinity, the exclusive sponsored provider of insurance pro-

grams for NYSBA members, offers a broad spectrum of comprehen-
sive, competitive insurance plans to meet the unique needs of NYSBA
members, their firms, and their employees. These include medical, dental
and vision policies; prescription drug coverage; disability insurance;
home and auto insurance; and professional liability coverage. NYSBA
members also enjoy deep discounts on a wide range of products and
services.

QI need a job. Can NYSBA help?

Job postings are available at www.nysba.org/jobs, NYSBA’s Career
Center. In addition, NYSBA and NYSBA Sections offer numerous
networking and career development events.

QWhat are some additional benefits of NYSBA Membership?
YSBA offers exclusive discounts on many services and products,

which in many cases more than pay for the cost of membership. You
can find a full list of benefits at www.nysba.org/memberbenefits.
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Here are just a few:

CLE: NYSBA is one of the leading providers of CLE in New York
State. CLE seminars are provided live and in a variety of other formats.
Of particular note is that members save $400 on the 16-credit Bridge the
Gap CLE program.

CLIO: A legal practice management program that is optimized to
meet the needs of solo practitioners and small firms. Cloud-hosted,
secure and easy-to-use, Clio keeps your valuable practice data at your
fingertips and frees you of your office server.

NYSBA Reference Books: Practical and practice-oriented references
written by attorneys for attorneys. Most titles are available in print and
e-book format. Beginning in 2017, the full NYSBA library of titles is avail-
able online through Fastcase. Subscriptions to individual online titles
may also be purchased.

NYSBA Practice Forms and Form Products: Downloadable and on CD.

NYSBA FAQs:

In addition to questions you may have about the benefits of NYSBA
membership, we are also including some of the most frequently asked
questions regarding the practice of law in New York State.

BAR EXAM & RECIPROCITY

Who administers the New York State Bar Exam and determines
attorney reciprocity?

The New York State Board of Law Examiners does both. You can
contact them at 518.453.5990, www.nybarexam.org.

QDoes NYSBA give me the results from the Bar Exam?

The Board of Law Examiners publishes the results and emails them
to candidates. Contact them at 518.453.5990, www.nybarexam.org.

ATTORNEY REGISTRATION (LICENSING) & IDENTIFICATION
QDoes NYSBA license attorneys to practice in New York?

NYSBA is not the official New York Bar and is not responsible for

attorney licenses or registration. Please contact the NYS Office of
Court Administration (OCA), the official licensing /registration unit at
212.428.2800, www.nycourts.gov.
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Do I need to remain a member of the Association in order to keep
my license?

Although the benefits provided by NYSBA membership are ex-

tremely valuable, membership in NYSBA is voluntary. If you have
any questions about your license contact the OCA at 212.428.2800, www.
nycourts.gov.

Does membership in NYSBA entitle an attorney to practice in
New York?

NYSBA is not the official New York Bar and is not responsible for

attorney licenses or registration. Please contact the NYS Office of
Court Administration (OCA), the official licensing /registration unit at
212.428.2800, www.nycourts.gov.

As alicensed attorney, how often do I pay my NYSBA member-
ship dues versus my licensing fees?

NYSBA membership dues are paid annually, and the amount varies

based on the number of years you are admitted to practice. Licens-
ing fees with the NYS Office of Court Administration (OCA) are man-
datory and are paid biennially by all attorneys engaged in the active
practice of law. For information regarding NYSBA membership dues,
call 800.582.2452. For information regarding OCA licensing fees, call
212.428.2800.

ATTORNEY SEARCH & VERIFICATION / CERTIFICATES OF GOOD
STANDING
Can NYSBA verify whether an attorney is a member in good
standing of the New York Bar?

NYSBA is not the official New York Bar and is not responsible for

attorney licenses or registration. Please contact the NYS Office of
Court Administration (OCA), the official licensing /registration unit:
212.428.2800, www.nycourts.gov.

Can I run a search on NYSBA website for a New York attorney
that I am trying to locate?

You can search for an attorney at the OCA website: www.nycourts.
gov.



NYSBA RESOURCES 17

How does a licensed attorney obtain a Certificate of Good Stand-
ing?

Letters or Certificates of Good Standing can be obtained from the
Appellate Department where the attorney was admitted to practice.

1st Department (Manhattan) call 212.340.0400.
2nd Department (Brooklyn) call 718.875.1300.
3rd Department (Albany) call 518.471.4777.
4th Department (Rochester) call 585.530.3100.

If you do not know which Appellate Division the attorney was ad-
mitted in, you may obtain this information from the NYS Unified Court
System’s website: www.nycourts.gov.

COURT IDENTIFICATION/SECURE PASS
QDoes the licensing body, the OCA, administer bar cards?

No. Upon admission to the bar, the Appellate Division does not

furnish an ID card, nor does New York have bar numbers. However,
Secure Pass ID card applications can be picked up at any New York state
courthouse and are available to any attorney in order to gain access into
New York courthouses. Additional information can be found at http://
www.nycourts.gov/attorneys/registration/securepass.shtml.

EARNING CLE CREDITS; REPORTING REQUIREMENTS

The Office of Court Administration (OCA) has a very detailed and
informative FAQs section on its website, which contains all the informa-
tion you need to comply with the mandatory CLE requirements. Go to
http:/ /www.nycourts.gov/attorneys/cle/newattorney_fags.shtml.

Here are a few of the most frequently asked questions:

QHow do I keep track when I start earning CLE credits?

As a member of NYSBA, if you take a program with us, we auto-
matically upload the credits earned in your profile under credit
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tracker. Just log in to our website to check on the number of credits you
have earned. You can also add any credits earned from other CLE pro-
grams, for example from a county or other bar association. Once you've
completed your first two-year reporting period (16 credits per year, for
a total of 32 credits), and you start earning credits from NYSBA CLE
webcasts and DVDs, we will automatically track those credits for you as
well.

Does NYSBA submit my credits to the CLE Board when my re-
porting cycle ends?

NYSBA does not report your credits for you. We provide the CLE
credit tracker as a tool so you can make sure you have the credits
you need and you can check against the certificates you have.

Are there any restrictions on the programs I can take as a newly
admitted attorney?

Newly admitted attorneys must complete 16 credits per year, for a

total of 32 credits, in the first two-year reporting period. During this
period, attorneys must attend live programs that are transitional in na-
ture. Transitional courses are designed to help newly admitted attorneys
develop a foundation in the practical skills, techniques and procedures
that are essential to the practice of law. The sponsoring organization will
be able to tell you which of its courses are transitional.

NYSBA offers a wide array of transitional programs, including our
Practical Skills Series, writing seminars, starting a practice in New York,
lessons on ethics and civility and the CPLR Update. Go to our website,
www.nysba.org and click on CLE for a calendar.

Newly admitted attorneys may not receive credit for viewing
webcasts, downloads and DVDs or listening to CDs or other audio files.
Attendance at interactive video conferencing of live programs, such as
NYSBA'’s “Bridge the Gap,” which originates in New York City and is
video conferenced to Albany and Buffalo, is allowed, however.

QWhere can I find the mandatory CLE rules for New York?

These are available at our website, www.nysba.org. Click on the

CLE tab, scroll to CLE Information, Policies and Order Forms, and
click on Mandatory CLE Rules for New York State. A more detailed dis-
cussion of the rules and requirements can be found on the OCA website:
http:/ /www.nycourts.gov/attorneys/cle/newattorney_faqgs.shtml.
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MORE ABOUT THE NEW YORK STATE BAR ASSOCIATION

A visit to our website, www.nysba.org, will answer most of your
questions about NYSBA and provide contact information for answers to
more specific inquiries. Here are a few of the most frequently asked questions.

QIS NYSBA part of state government?

NYSBA is a private voluntary membership organization adminis-
tered by attorneys who are elected by the membership. While the As-
sociation does lobby the Legislature on issues involving proposed laws,
it does so strictly as a private party. NYSBA also issues ethics opinions on
many areas of practice, but these opinions are not official state rules.

As a newly admitted attorney, I'll likely have a question or two
about ethics, court rulings and general matters of practice manage-
ment. How can NYSBA help me find the answers?

The best way is to join one or more of NYSBA member-only online

communities. Once you join a community, you will have colleagues
and resources to help guide you on your way. In fact, the document
resources of all communities will likely have information that will be
helpful to you.

A number of helpful resources are right on our website. Go to www.
nysba.org and click on the Professional Conduct link. This will take you
to the Professional Conduct Resources for New York Attorneys page,
which has links to all NYSBA Ethics Opinions from 1964 to the present,
the New York Rules of Professional Conduct with Comments, resources
for marketing your practice, rules and guidance on attorney advertising
and business development, and more detailed information on ethics and
escrow accounts, and ethics and the Interest on Lawyers Account.

I'd like to start my own practice. Does NYSBA have any resources
for newly solo practitioners?

Start at our website, www.nysba.org, and click on the Practice
Resources link. You can also call NYSBA at 518.463.3200 and ask for
the Law Practice Management department.

| FORGOT ...
QI forgot my password. How do I log in?

For login assistance, please call NYSBA’s Member Resource Center
at 800.582.2452. Our telephone hours are Monday-Friday, 8:00 a.m. —
4:45 p.m.
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Two Member Benefits Offer
Assistance With Every Lawyer’s
Daily Practice

Highlighted below are two of the Association’s premier exclusive
member benefits: Fastcase Legal Research and CasePrepPlus. Both can
help members succeed in their daily practices.

Fastcase

State Bar members can take advantage of free legal research service
from Fastcase. Members receive free and unlimited access to decisions
of the New State Supreme and Appellate Courts, the U.S. Supreme
Court, and the U.S. Court of Appeals for the Second Circuit, as well as
the U.S. Code, N.Y. Consolidated Laws, N.Y. Code of Rules and Regula-
tions, and the U.S. and New York State Constitutions.

Members who prefer unlimited access to the Fastcase National
Library—which includes all federal and state sources—receive an 80
percent discount off the regular price of $995 (that means members pay
just $195 per year).

The State Bar’s newly admitted attorney members receive free ac-
cess to the Fastcase National Library for the first two years after being
admitted. NYSBA members also have the opportunity to purchase
online the NYSBA Publications Library at a savings of $400 per year.
Members receive unlimited access to some of the leading legal referenc-
es available to New York attorneys. For more information, visit www.
nysba.org/fastcase.

Search Tips

Fastcase knows the difference between a generally authoritative
case and a case that is authoritative for a specific search.

Just about every legal research service will give subscribers some
idea of how authoritative a case is—meaning how many times other
cases have cited to it. That’s useful to some extent, but what if a member
wants to know the most authoritative cases for a specific issue? Fastcase
has that covered.

When a search is run, look at the search results on the far right side
of the screen. Under the Authority Check header, notice two columns:
“Entire Database” and “These Results.” The number under “Entire Da-
tabase” means how many times the case has been cited by all other cases
in the Fastcase database.
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That’s a useful tool, but the magic is really in the “These Results”
number. That number reflects how many times the cases for the mem-
ber’s specific search have been cited by the current search results. In
other words, Fastcase can display which cases are the most frequently
cited cases for any specific search.

Search by Party Name

Fastcase allows subscribers to easily look up cases by party name.
Select as much information as is known, type the party names and
search away. Simply navigate to the search caselaw page, select the
known information about the case (date range, jurisdiction, etc.), then
click search.

If unsure about the exact spelling of the name, consider pairing this
feature with a wildcard operator (*) to match alternative spellings of the
party names. Litig* returns cases containing the words litigator, litiga-
tion, litigious, litigants, etc. Eat* returns cases containing the words eat,
eaten, eatery, eaters, eating, etc. In short, it searches all the various ways
a court can phrase any particular word.

Search by Jurisdiction

Fastcase can filter search results by jurisdiction. Simply run a search,
then change the Jurisdiction dropdown to any court. When a list of case
law searches is generated, subscribers can filter the list to cases from
just one jurisdiction. For example, search all federal appellate courts for
“felony murder.” Well over 1,000 results will be found.

If interested in seeing only cases from a specific Circuit Court of Ap-
peals mentioning that phrase, don’t re-run the search, simply select the
circuit from the jurisdiction filter at the top, left-hand side of the screen.
The results will change from 1,000+ to far fewer as the results from the
initial search in other jurisdictions are temporarily hidden. Instantly re-
turn to the full list by selecting “All Jurisdictions” from the drop-down
Jurisdiction filter.

Customer Support

Also free to active State Bar members is @Fastcase, live-chat assis-
tance with a research associate. The Fastcase customer outreach team
is an important part of the company’s mission to help members work
harder and smarter.

To access live chat, just select Live Help from the Help menu at the
top of the screen. A Live Chat window will open. Type in a question and
wait for a Fastcase customer support associate to respond.
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Members who cannot attend any of the three monthly Fastcase
webinars can check out their training page for short video tutorials,
one-page cheat sheets, and more. Go to www.fastcase.com/support/.
Fastcase offers three different training webinars (Introduction to Fast-
case, Advanced Legal Research on Fastcase and Boolean Searching on
Fastcase). Sign up for them at www.fastcase.com/webinars.

CasePrepPlus

New York appellate courts release, on average, between 150 and 200
decisions per week. Keeping up with these decisions can be onerous for
the time-crunched practitioner, but with CasePrepPlus it takes only min-
utes. This weekly e-newsletter, sent exclusively to all NYSBA members,
contains concise summaries of significant decisions and organizes these
summaries by area of practice, allowing the reader to quickly decide
whether a case is of interest. Each summary links to the full text of the
decision.

For more information, visit www.nysba.org/caseprepplus.
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Ethics Opinions

The Association’s Professional Ethics Committee was established in
1952. Its main purpose is to “answer inquiries as to whether conduct of
a member of the legal profession complies with the applicable New York
rules or legal or judicial ethics...” Since its formation, the Committee has
issued more than 1,000 formal opinions, all of which are available on the
Association’s web site under Professional Conduct. It has also issued
numerous informal opinions, which are sent only to the inquirer and are
confidential. While the Committee’s opinions are not binding on disci-
plinary authorities, they are often cited as the opinions of experts in the
interpretation of the Rules.

Any attorney may seek an opinion. The inquiry must seek advice
about the conduct of the inquirer, as the Committee will not offer advice
on the conduct of an attorney other than the person making the inquiry.
In addition, the question must concern the future conduct of the inquirer.
Fundamentally, the purpose of the service is to guide attorneys as to how
to proceed when faced with an ethical question. It should be noted that
the advice given is limited to ethical questions governed by the Rules
of Professional Conduct. The Association does not advise attorneys on
questions of law.

Any attorney seeking advice should submit his or her request to
ethics@nysba.org. If there is a previous opinion of the Committee that
answers the question, the inquirer will be referred to that opinion. If
there is no precedential opinion, the request will be sent to the Profes-
sional Ethics Committee, which will consider the matter and issue an
opinion. Opinions usually take several months. If immediate advice is
needed and there is no precedent, the inquirer will be referred to a mem-
ber of the committee who will discuss the matter with the inquirer. That
member will give guidance, although that guidance would not constitute
an opinion.
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Lawyer Assistance Program

Statement of Purpose

The New York State Bar Association Lawyer Assistance Program
(LAP) provides education and confidential assistance to lawyers, judges
and law students who are affected by substance abuse, stress, depression
or other mental health issues. Its goal is to assist in the prevention, early
identification and intervention of problems that can affect professional
conduct and quality of life.

Confidentiality

All LAP services are confidential and protected under Section 499 of
the Judiciary Law as amended by Chapter 327 of the Laws of 1993.

LAP Services Are Confidential, Voluntary, Free and Include:
e Early identification of impairment;

e intervention and motivation of impaired attorneys to seek help;

¢ assessment, evaluation and development of an appropriate treat-
ment plan;

e referral of impaired attorneys to community resources, self-help
groups, outpatient counseling, detoxification and rehabilitation
services;

e information and referral for depression; and

e training programs on alcoholism, drug abuse and stress manage-
ment.


http://www.nysba.org/CustomTemplates/Content.aspx?id=51322
http://www.nysba.org/CustomTemplates/Content.aspx?id=51322
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Lawyer Referral:

Good for Lawyers, Clients
By Eva Valentin-Espinal

the right attorney to help my family member,” said
one client.

Yy Thank you for your help! This was such a relief to find

The Lawyer Referral and Information Service (LRIS) staff receives
more than 50 calls per day from members of the public seeking legal
assistance, and since 1981 has assisted more than 655,000 individuals.
These calls are screened by LRIS staff to elicit pertinent information
regarding the nature of the legal problem. Callers who would be more
appropriately helped by other organizations, such as other bar referral
services, legal aid societies, or governmental agencies are given contact
information for these offices.

When callers contact the LRIS they are asked what county they
are calling from, and where in New York they would like to see an
attorney. The LRIS staff will ask them to describe their problem. Any
information they provide will be held in the strictest confidence. The
LRIS counselors are not lawyers and therefore cannot give legal advice,
but they can help callers find the right resource for their situation. In
the event that the LRIS does not offer lawyer referrals in the person’s
county, LRIS will provide him or her with contact information for a
lawyer referral service that does.

Callers needing the advice of an attorney, and who can afford to
pay a private attorney, are referred to LRIS panel members on a rotat-
ing basis. They are told to expect a half hour in-office $35 consultation
fee, and to be sure to mention that they were referred by the New York
State Bar Association’s Lawyer Referral and Information Service. After
the initial consultation the attorney sets his or her own fees.

Expanding Service Area, Adding Attorneys

“I am thrilled to report that we have increased our attorney mem-
bership ranks this year, and have several new attorney members cur-
rently participating in the Lawyer Referral Service,” said Committee on
Lawyer Referral Service Chair Elena Jaffe Tastensen, Esq. of Saratoga
Springs (Law Office of Elena Jaffe Tastensen). The LRIS also recently
expanded to Sullivan County—bringing the total counties served to 45
out of the 62 counties in New York State.
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Lawyers who are
State Bar members
pay an annual fee of
$75 to be listed on
the panel for refer-
rals. Non-members
pay $125 to be listed.
Panel lawyers who
are retained by a re-
ferred client pay LRIS
10 percent of their fee
for cases billed at $500
or more.

The LRIS seeks
out and responds to
unmet legal needs for
New York citizens,
creating a mutual ben-
efit for the attorneys
who become panel
members of the ser-
vice, and the clients in
need of legal referrals.

“One of the ways
in which the New
York State Bar As-
sociation’s Lawyer
Referral Information
Service helps to serve
the public is by refer-
ring the uninformed

Lawyer Referral and Information Service

Founded:
1981

Number of phone calls in 2016:
10,063

Number of referrals in 2016 in our coverage
area:
1,306

Areas of practice receiving the most
referrals:*

Real estate, criminal law, personal injury,
family court, vehicle and traffic.

Counties served: 45

Allegany, Cattaraugus, Cayuga, Chautauqua,
Chemung, Chenango, Clinton, Columbia,
Cortland, Delaware, Essex, Franklin, Fulton,
Genesee, Greene, Hamilton, Herkimer,
Jefferson, Lewis, Livingston, Madison,
Montgomery, Niagara, Oneida, Ontario,
Orleans, Oswego, Otsego, Rensselaer, St.
Lawrence, Saratoga, Schenectady, Schoharie,
Schuyler, Seneca, Steuben, Sullivan, Tioga,
Tompkins, Ulster, Warren, Washington,
Wayne, Wyoming, Yates

* January 1, 2016 — June 30, 2016.

customer to an experienced attorney,” Tastensen said. “Access to
referrals to prescreened competent attorneys is a unique public service
provided by our members to members of the public.”

Building a Client Base

In 2016, LRIS received 10,063 calls from the public. Of those re-
quests, 1,306 referrals were made in the LRIS coverage area.

“While each of us decided to enter the practice of law for different
reasons, most of us decided to become lawyers to help: help people,
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help advise companies, help create policy, help serve the public, etc.,”
Tastensen said. “The LRIS has really helped me grow my practice. Now
that I have been in business for myself for more than 10 years, it’s still a
great way to find new clients.”

How to Join

Lawyers interested in joining the LRIS panel must have a physical
office in one of the eligible counties. Information and an application can
be obtained by visiting www.nysba.org/joinlr, or by calling 1-800-342-
3661.

EVA VALENTIN-ESPINAL is NYSBA's Lawyer Referral Information Service Manager.
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Lawyer Assistance Program: New
Study Presents New Possibilities
for Lawyer Well-Being

By Patrick McKenna and Patricia Spataro

lawyer? Sounds like the beginning of a bad lawyer joke,
doesn’t it? But, the fact that many lawyers are very unhappy is
nothing to joke about; it is a serious issue confronting the profession.

What is the difference between a happy lawyer and an unhappy

According to a study done by Florida State University Professors
Lawrence Krieger and Kennon Sheldon, the results of which are com-
piled in a report released in February entitled, “What Makes Lawyers
Happy: Transcending the Anecdotes with Data from 6,200 Lawyers,” the
difference between being a happy lawyer and an unhappy one lies in
attitudes and values.

Krieger and Sheldon discovered that lawyers who find a career path
that allow them some control over their daily work, the opportunity to
connect with colleagues and to do work they feel competent doing are
most likely to be happy and enjoy practicing law.

In fact, feeling connected, competent and autonomous was nearly
four times more predictive of happiness than income, and five times
more predictive than class rank. Similarly, lawyers who valued meaning-
ful work were significantly happier and less prone to depression than
lawyers with higher incomes.

In other words, the intrinsic value of service to others will facilitate a
happy career much more so than the extrinsic value of a big paycheck.

Misplaced priorities early in the career of a lawyer can send a person
down the wrong path. Once upon a time, the goal of being a high-income
attorney was to enable a person to live well. But now, the outstanding
debt that new lawyers are saddled with after law school makes consider-
ing money more of a necessity.

This can drive new lawyers into jobs that compromise their emotion-
al needs. Life as a lawyer is demanding and stressful. Starting off on the
wrong foot can only make matters worse. But, as you can see, there are
many factors driving career path decisions.

As we’ve known for some time, the stress of being a lawyer can jeop-
ardize a lawyer’s mental health. It contributes to the high rate of alcohol-
ism and depression experienced by members of the profession. Krieger
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and Sheldon’s study clearly directs attorneys to guard their emotional
well-being; and in doing so, they have a better shot at a happy career.

The trove of new data and findings may facilitate a shift in the legal
profession toward a more proactive and positive approach to developing
and supporting lawyer well-being. The Krieger-Sheldon Report is the
largest and most detailed study of its type.

To place the report in historical context, it is instructive to review
other lawyer well-being studies. The obvious recurring theme is that the
legal profession has a serious and prevalent well-being problem that is
manifesting in a growing number of maladies, behaviors and habits.

But, while these studies conclude that far too many lawyers are dan-
gerously unhealthy and unhappy and professional implications are dire,
little is offered by way of solution. Despite a broad consensus that this
downward trajectory in well-being bodes ill for the entire profession, we
are fighting it mainly by identifying and responding to individual crises.

It seems to be human nature to ignore problems until they are so out
of proportion that denying them is no longer possible. The suggestions
that prevention and early intervention as solutions emerging from this
study are like fresh air for lawyer assistance.

For 25 years, NYSBA’s Lawyer Assistance Program (LAP) has been a
strong proponent of preventing problems. We are grateful to Krieger and
Sheldon for proving our theory and clarifying that what’s important has
more to do with intrinsic values than extrinsic motivators. The results of
this study will give our message of self-care more credibility.

The LAP remains steadfast in our mission to help those in crisis. But,
we are very excited about having facts and proven strategies to promote
well-being as a way not only to prevent serious mental health problems
but, also, to enhance the quality of work life for lawyers.

PATRICK MICKENNA is former a member of the NYSBA Lawyer Assistance Committee
and the Judicial Wellness Committee.

PATRICIA SPATARO is the former Director of the NYSBA Lawyer Assistance Program. The
program can be reached by calling 800-255-0569.

This article originally appeared in the September/October 2014 NYS-
BA State Bar News.
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No Matter Your Interests, Pro
Bono Opportunities Abound

By Gloria Herron Arthur

inding a pro bono project that suits your interests, needs and skill
may be easier than you think.

Not every pro bono matter requires a long-term time commit-
ment. There are plenty of short-term projects available assisting unrepre-
sented litigants, such as an attorney-for-the day program or an evening
brief advice and referral clinic.

Not a litigator? You don’t have to be. Volunteer to explain court
forms or assist a self-help litigant fill out a petition. On the other hand,
if you desire a more intense pro bono opportunity, perhaps an appeal is
just right for you, or handling a class action lawsuit. But whatever your
preference, first, you have to get started.

Where to Start?
e Bar associations

The New York State Bar Association, the New York City Bar Associa-
tion, Volunteers of Legal Services and Pro Bono.net jointly sponsor the
online Pro Bono Opportunities Guide for Lawyers in New York State. Go
to www.nysba.org/PBNET. This easy-to-use guide can be searched by
county or by the substantive law area in which the volunteer wishes to
serve.

The State Bar has several committees and sections that sponsor pro
bono opportunities. For example, the Committee on Courts of Appellate
Jurisdiction, in collaboration with The Legal Project and the Rural Law
Center of New York, operates a pro bono appeals program in the Third
and Fourth Departments.

The appeals program is designed to assist persons of modest means
who do not qualify for assigned appellate counsel, whether they are
taking or responding to an appeal. Preference is given to cases that may
have a broad impact and involve the essentials of life, such as Family
Court matters, education cases, family stability, health, housing, personal
safety, public benefits, and subsistence income. For more information on
the Appellate Pro Bono Project, go to www.nysba.org/probonoappeals.

Some of the larger county bar associations, such as the New York
City, Nassau/Suffolk, Westchester, Albany, Onondaga, Monroe and Erie
county bars, also offer a diverse range of pro bono opportunities. There
are needs in veterans benefits, eviction defense, debtor/creditor projects,
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and mortgage foreclosure advice clinics. Don’t be discouraged if these
are not your usual areas of practice because training is available.

Another added benefit is that your pro bono work may qualify you
to earn continuing legal education (CLE) credit. For more information, go
to www.nycourts.gov and click on the link for Pro Bono.

* Legal services programs that serve low-income persons

Civil legal services programs across the state not only welcome vol-
unteers but frequently offer free CLE training programs in core poverty
law topics to attorneys who promise to accept a pre-screened case refer-
ral.

The State Bar regularly co-sponsors CLE pro bono recruitment pro-
grams in the Capital District with local legal services providers in domes-
tic violence, landlord tenant cases, bankruptcy, Lesbian, Gay, Bisexual,
Transgendered and Questioning issues and a host of other topics. The
Capital District encompasses the Third and Fourth Judicial Districts.

To identify legal services providers in your area, visit www.
LawHelpNY.org. This site can be searched by county and/or subject mat-
ter and briefly describes the legal services provided by the program.

¢ Volunteer attorney court programs

Under the supervision of court staff, volunteer attorneys can spend
just a few hours, a full day or part of a day in a courthouse providing
brief legal advice and assistance to self-represented litigants in consumer
debt cases, family matters (e.g., custody, visitation and child support),
landlord-tenant cases, matrimonials and uncontested divorce. The court
system will provide free training with CLE credits. For more information
on court-sponsored volunteer attorney programs, go to www.nycourts.
gov and click on Pro Bono.

This brief listing of potential opportunities is not exclusive. For
further help in locating a pro bono opportunity in your area, perhaps
we can be of assistance. Contact the Department of Pro Bono Affairs at
www.nysba.org/probono.

GLORIA HERRON ARTHUR is NYSBA's Pro Bono Director.

This article originally appeared in the May/June 2014 NYSBA State
Bar News.
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The Practice of Law in New York
State

An Introduction for Newly Admitted
Attorneys

INTRODUCTION

his section is designed to assist persons seeking to practice law
I in New York, as well as newly admitted attorneys, in learning
about the court system, the requirements for admission to the bar,
membership in the bar and practice in New York state. The section also
contains a listing of some useful reference works and addresses.

The Court System

The court system in New York State, organized about 200 years ago,
is generally divided along territorial lines. The courts in the state are
listed below, starting with the court of highest authority:

1. Court of Appeals

Appellate Division of Supreme Court
Appellate Term of Supreme Court
Supreme Court

Court of Claims

Commercial Division

Litigation Coordinating Panel

Family Court

e N L i

Surrogate’s Court

10. County Courts

11. Problem-Solving Courts
12. Local Courts

* The following is reprinted from The Courts of New York (NYSBA 2015). This section is based
on a publication of the Committee on Courts and the Community of the New York State Bar
Association (1987) entitled The Courts of New York State. (See, also, relevant provisions of
the New York State Constitution [especially Article VI]; the Judiciary Law; the Civil Practice
Law and Rules and the Criminal Procedure Law [especially about appeals]; the various court
acts including the Family Court Act, the Surrogate’s Court Procedure Act, the Court of Claims
Act, the New York City Criminal Court Act, the New York City Civil Court Act, the Uniform
City Court Act, the Uniform District Court Act, the Uniform Justice Court Act, and relevant
court rules.)
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a. New York City Courts
b. Other City Courts

c. District Courts

d. Justice Courts

New York courts, with the exception of justice courts, are financed
by the state and are administered by the Office of Court Administration
under the authority of the Chief Judge of the State of New York. Each of
these courts is discussed more fully below. The New York State Unified
Court System (www.nycourts.gov) has links to individual court websites
that provide decisions, court rules, the names of judges and court forms.

Court of Appeals

Founded in 1846, the Court of Appeals is the highest court in the
state and the court of last resort for most cases. It is generally the ulti-
mate authority on questions of law in New York State. Although a few
cases involving questions of federal law or the United States Constitution
eventually may be taken to the United States Supreme Court, these are
rare. The Court of Appeals hears both criminal and civil appeals. (The
distinctions between criminal and civil cases are discussed in later sec-
tions.)

This court, which convenes in Albany, consists of six associate judges
and one Chief Judge, who also serves as Chief Judge of the state and
chief judicial officer of the unified court system. All judges of this court
are appointed by the governor, with the advice and consent of the state
senate, from a list prepared by a nonpartisan nominating commission.

In 1869, the court was reorganized to comprise the current sev-
en-judge panel. Judges were for the most part elected to the position,
although the governor would appoint a replacement for a vacancy due
to death or resignation. The last time judges were elected to the Court
of Appeals was in 1974; since then, they have been appointed by the
governor.

Appeals in civil cases must first be heard in one of the appellate
divisions of the state’s Supreme Court before being taken to the Court of
Appeals. However, cases involving only questions of a statute’s consti-
tutionality may go directly to the Court of Appeals from the trial court.
In cases that come through the Appellate Division, the appellant gener-
ally must obtain permission to appeal to the Court of Appeals. The only
instances in which a case will automatically be sent to the Court of Ap-
peals are when two justices of the Appellate Division dissent or a state or
federal constitutional question is presented.

Except when a death sentence is involved, criminal cases must be
appealed to the Appellate Division or Appellate Term first, and special
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permission must be obtained before the case may be taken to the Court
of Appeals.

In addition to hearing appeals, the Court of Appeals is responsible
for determining policy for the administration of the state’s court system
and for adopting rules governing the admission of attorneys to the bar.

Appellate Division of Supreme Court

The Appellate Division of the Supreme Court is the intermediate
appellate court of the state. It hears civil and criminal appeals, reviewing
the record established at trial in lower courts.

Created by the state constitution in 1894 and established in 1896, the
Appellate Division was intended to be one court, whose departments
would never sit together. It is divided geographically into four depart-
ments throughout the state; each department is responsible for hearing
most appeals from the courts within its geographical area.

Justices of the Appellate Division are appointed by the governor
from among Supreme Court justices. The number of justices on a hear-
ing panel in a department will vary between four and five, depending
on the caseload. The actual number of justices in each department is far
higher—for example, there are currently about 20 justices in the Second
Department.

Each department of the Appellate Division is responsible for admit-
ting to practice and disciplining attorneys within its respective geograph-
ical region.

Although the Court of Appeals is the only court in the state whose
decisions are binding on all of the state’s lower courts, at times the deci-
sion of one appellate court will be binding on lower courts not within its
geographical area. This occurs when there is no ruling from the appellate
court in the trial court’s own department. If two departments have dif-
ferent rulings on the same matter the lower courts must each follow their
department’s ruling.

Appellate Term of Supreme Court

The four departments of the Appellate Division are divided further
into 13 judicial districts (see chart and map starting on page 46). The
Appellate Term of the Supreme Court is unique to the First (New York
County, the Bronx) and Second Judicial Departments (Kings, Queens,
Staten Island, Nassau, Suffolk, Rockland, Westchester, Putnam, Dutchess
and Orange Counties). The Appellate Term, which is composed of
justices of the Supreme Court chosen by the Chief Administrator of the
Courts with approval of the presiding justice of the Appellate Division,
hears appeals from local and county courts. At least two and no more
than three justices will preside in any case.
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Supreme Court

The Supreme Court is the statewide trial court with the broadest
jurisdiction, hearing both criminal and civil cases. It can hear virtually
any type of case brought before it, with the exception of claims against
the state, which must be brought in the Court of Claims.

The Supreme Court’s practically unlimited jurisdiction makes its
caseload correspondingly heavier than that of other courts. Conse-
quently, attempts are generally made throughout the state to divide the
workload among the Supreme Court and the lower courts of limited
jurisdiction.

One area in which the Supreme Court must be involved, however,
is in proceedings to end a marriage, because it is the only court that can
grant a divorce, annulment or separation.

The Supreme Court is divided into 13 judicial districts statewide,
and justices are elected in each district for terms of 14 years.

Family Court

The Family Court was established in 1962 to replace the Children’s
Court and New York City’s Domestic Relations Court. The Family Court
handles most cases involving youths between the ages of eight and 16
who are charged with offenses that would be crimes if committed by
adults.

It also hears cases involving family disputes and child custody,
determines support payments for families, handles adoptions, and may
even determine the parentage of a child through paternity proceedings.

Family Court deals with all types of family problems except termina-
tion of a marriage, which the Supreme Court handles (see above). Family
Court judges serve for 10-year terms. Outside New York City, they are
elected; within the city of New York, such judges are appointed by the
mayor.

Surrogate'’s Court

The Surrogate’s Court is responsible for all matters relating to the
property of deceased persons and to guardianships. Whether or not a
person leaves a valid will, all claims on the estate brought by heirs, lega-
tees or creditors are handled by the Surrogate’s Court.

Judges of this court are elected in each county for terms of 10 years
(14 years in New York City). Matters commonly dealt with in the Surro-
gate’s Court include the probate of wills; the appointment and control of
executors, administrators and trustees; adoptions; and the final settle-
ment of estates.
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County Court

A county court exists in each county of the state outside New York
City (see “Local Courts” below for the equivalent in New York City).
Judges are elected for 10-year terms, with the number of judges varying
according to population. County Court judges preside over both criminal
and civil cases.

Although the County Court’s jurisdiction over criminal matters is
almost unlimited (as is the Supreme Court’s), its jurisdiction in civil cases
is more restricted. Money claims in cases to be tried in this court may not
exceed $25,000.

In sparsely populated counties, a single judge may be responsible for
the Family Court, Surrogate’s Court and County Court. In other counties,
two judges may share the responsibility for these three courts or may be
elected to only one or two of the courts. In the more populous counties
outside New York City, different judges usually are elected to preside
solely in the County Court, Family Court and Surrogate’s Court.

Specialized Courts and Parts

1. Court of Claims

Judges of the Court of Claims have the sole responsibility for hearing
claims brought against the state of New York or certain state agencies.
They are appointed by the governor, with the advice and consent of the
state senate, for terms of nine years.

2. Commercial Division

This division handles complicated commercial cases as part of the
Supreme Court of New York State (www.nycourts.gov/courts/comdiv/).

In order for a matter to be heard in the Commercial Division, the
case must be a commercial case and must meet a monetary threshold that
varies depending on the county or district. The following are considered
commercial cases:

1. Where out of a business deal one or more of the following arises:
a. Breach of contract or fiduciary duty

b. Fraud or misrepresentation

c. Business tort

Transactions governed by the Uniform Commercial Code
Transactions involving commercial property

Shareholder derivative actions

Commercial class actions

SANER L

Business transactions involving commercial banks
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7. Internal affairs of business organizations

8. Malpractice by accountants and legal malpractice out of represen-
tation in commercial matters

9. Environmental insurance coverage
10. Commercial insurance coverage

Without consideration of the monetary threshold, the following mat-
ters are included:

1. Dissolution of corporations, partnerships, LLCs, LLPs

2. Applications to stay or compel arbitration and affirm or disaf-
firm arbitration awards and related conjunctive relief pursuant to
CPLR Article 75 involving any of the foregoing commercial issues

Commercial Divisions are located in eight counties—Albany, Kings,
Nassau, New York, Onondaga, Queens, Suffolk and Westchester—and in
the Seventh and Eighth Judicial Districts (www.nycourts.gov /rules/trial
courts/202.shtml#70).

3. Litigation Coordinating Panel

This panel receives and resolves applications for the coordination
of litigation that is pending in more than one judicial district of the
state but applies to pre-trial proceedings only. Its purpose is to facili-
tate the consistent and efficient resolution of cases. The panel is located
in the Supreme Court, Civil Branch, of New York County but can hear
applications from New York County or elsewhere around the state
(www.nycourts.gov/courts/1jd/supctmanh/LCP/LCP-Index.shtml).

Problem-Solving Courts
Problem-solving courts are divided into the following:

1. Adolescent Diversion Parts

Adolescent Diversion Parts handle matters concerning 16- and
17-year-old adolescents (www.nycourts. gov/courts/problem_solving /
adp/index.shtml).

2. Community Courts

Community courts combine conventional punishments with al-
ternative sanctions and on-site treatment and training. The court col-
laborates with citizens, criminal justice agencies, businesses, local civic
organizations, government entities, and social service providers. The
goal is to provide a type of neighborhood-focused problem solving
(www.nycourts.gov/courts/problem_solving /cc/home.shtml).
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3. Domestic Violence Courts

Domestic violence courts adjudicate criminal offenses involving inti-
mate partners (www.nycourts.gov/courts/problem_solving/dv/home.
shtml).

4. Drug Treatment Courts

The basic concept behind drug treatment courts is to invoke a
dramatic intervention by the court in cooperation with an entire team in-
cluding the defense, prosecution, treatment, education, and law enforce-
ment. In return for a promise of a reduced sentence, appropriate nonvio-
lent addicted offenders are given the option of entering voluntarily into
court-supervised treatment (www.nycourts.gov/courts/problem_
solving/drugcourts/overview.shtml).

5. Integrated Domestic Violence Courts

This court brings before a single judge the multiple criminal, family
(civil) and matrimonial (divorce) disputes for families where domestic
violence is an underlying issue (www.nycourts.gov/courts/problem_
solving /idv/home.shtml).

6. Mental Health Courts

These courts handle criminal cases involving defendants with mental
illness and focus on providing offenders with the support needed in
order to avoid future criminal behavior (www.nycourts.gov/courts/
problem_solving/mh/home.shtml).

7. Sex Offender Courts

The purpose of sex offender courts is to enhance public safety by
preventing further victimization with early intervention and post-dis-
position monitoring (www.nycourts.gov/courts/problem_solving/so/
home.shtml).

8. Veteran’s Courts

A Veterans Treatment Court/Track is a separate court calendar
within an existing drug treatment or mental health court that provides
veteran defendants suffering from addiction, mental illness and/or co-
occurring disorders with linkages to community-based services as well
as local, state and federal agencies specializing in veteran’s affairs (www.
nycourts.gov/courts/problem_solving/vet/index.shtml).

9. Youthful Offender Domestic Violence Courts

These courts handle exclusively domestic violence cases involving
defendants aged 16 through 19 (www.nycourts.gov/courts/problem_
solving/yo/home.shtml).
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Local Courts

1. New York City Courts

In New York City, two courts have responsibilities different from
those of courts elsewhere in the state. The Civil Court of the City of New
York can hear civil matters involving amounts that do not exceed $25,000,
as well as cases up to that amount involving real property within New
York City. The judges of this court have citywide jurisdiction and are
elected for 10-year terms.

The Housing Part of this court hears landlord-tenant cases and
promotes enforcement of housing codes. This part is staffed by judges ap-
pointed for five-year terms by the administrative judge of the Civil Court.

A Small Claims Part hears cases brought by private individuals for
amounts up to $5,000. The rules of this part of the court encourage infor-
mal and simplified procedures. A Small Claims Part is designed to make
it easier for a person to sue for small amounts of money without having
to be represented by an attorney (similar small claims parts are autho-
rized for the other city, district and justice courts in the state).

The Commercial Claims Part of the New York City Civil Court is
where certain business entities may bring small claims actions (similar
commercial small claims parts are authorized for the other city and dis-
trict courts in the state).

The Criminal Court of New York City has jurisdiction only over
criminal matters. It can try all criminal cases except felonies, and it may
conduct preliminary hearings in felony cases. Criminal court judges also
serve as magistrates and can issue warrants of arrest. They are appointed
by the mayor of New York City for 10-year terms.

2. Other City Courts

Each of the 61 cities outside New York City has its own city court,
and each has both criminal and civil jurisdiction.

In criminal matters, the city court can try cases involving misde-
meanors or minor violations, and it can hear preliminary matters in
felony cases. A city court also can hear civil cases involving not more than
$15,000, as well as landlord-tenant disputes.

Judges of city courts must be attorneys who have been licensed to
practice law in New York State for at least five years. They are elected by
voters in their respective cities for terms of 10 years, or six years in the
case of part-time judges.

Some city courts also have a Small Claims Part, which can hear mat-
ters for amounts of up to $5,000.
3. District Courts

District courts currently exist only in Nassau and Suffolk Counties,
where they have limited jurisdiction over both civil and criminal cases.
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In criminal matters, the district court can try all offenses except felonies,
and it can hear preliminary matters in felony cases. In civil matters, the
court is limited to cases involving claims for $15,000 or less. It also may
hear some matters concerning liens on property and landlord-tenant
disputes.

Judges of this court, who must be lawyers, are elected by district vot-
ers for terms of six years.

4. Justice Courts

Justice courts consist of town and village courts. The judges of these
courts, often formerly referred to as justices of the peace, need not be
lawyers, although they must meet special training requirements. They
are elected to four-year terms by the locality they serve.

Justice courts can hear both criminal and civil cases, but their juris-
diction in both instances is severely limited. In criminal matters, justice
courts can try misdemeanors, traffic cases and minor violations, and can
conduct preliminary proceedings in felony cases.

In civil matters, justice courts may hear cases where no more than
$3,000 worth of property or money is in dispute. Also, landlord-tenant
cases may be heard there, regardless of the amount of rent involved. A
justice court may not decide a case involving title to real property.

5. Judicial Conduct Commission

The state constitution provides for a Commission on Judicial Con-
duct, which has the authority to impose sanctions, from admonition to
removal, on judges and justices of state and local courts and to retire
them for disability, subject to review by the Court of Appeals.

6. Alternative Methods of Dispute Resolution

Alternative dispute resolution (ADR) is an umbrella term used to
describe a variety of processes and techniques to resolve disputes. The
unified court system has developed a number of pilot ADR programs for
different types of cases throughout the state. Experimentation has been
encouraged in the courts at every level using mediation, arbitration, neu-
tral evaluation and summary jury trials. Furthermore, given New York’s
extraordinary size and diverse regions, each of these initiatives is tailored
to the particular community and court environment in which it operates.
The Community Dispute Resolution Centers Program, administered by
the Office of Court Administration, and available in all 62 counties of the
state, provides financial support to nonprofit organizations that offer dis-
pute resolution services. Community dispute resolution centers offer me-
diation and some arbitration services as an alternative to criminal, civil
and Family Court litigation. In addition to providing dispute resolution
services, many of the centers offer a variety of educational, facilitative
and preventive services in their communities that help people to manage
and resolve conflicts before they reach the court system
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C. Map and Chart of New York State Judicial Districts*
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*This map and chart are reprinted from page 57 of the 2009 New York Lawyers Diary and

Manual.
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New York State Counties by Judicial Department and District

FIRST DEPARTMENT

First Judicial District
New York

Twelfth Judicial District
Bronx

SECOND DEPARTMENT

Second Judicial District
Kings

Ninth Judicial District
Dutchess

Orange

Putnam

Rockland

Westchester

Tenth Judicial District

Nassau
Suffolk

Eleventh Judicial District
Queens

Thirteenth Judicial District
Richmond

THIRD DEPARTMENT

Third Judicial District

Albany
Columbia
Greene
Rensselaer
Schoharie
Sullivan
Ulster

Fourth Judicial District

Clinton
Essex
Franklin
Fulton
Hamilton
Montgomery
Saratoga

Schenectady
St. Lawrence
Warren

Washington

Sixth Judicial District

Broome
Chemung
Chenango
Cortland
Delaware
Madison
Otsego
Schuyler
Tioga
Tompkins

FOURTH DEPARTMENT

Fifth Judicial District

Herkimer
Jefferson
Lewis
Oneida
Onondaga
Oswego

Seventh Judicial District
Cayuga

Livingston

Monroe

Ontario

Seneca

Steuben

Wayne

Yates

Eighth Judicial District

Allegany
Cattaraugus
Chautauqua
Erie
Genesee
Niagara
Orleans
Wyoming
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D. Auxiliary Programs and Court-Related Agencies*

APPELLATE AUXILIARY OPERATIONS

State Reporter

State Board of Law Examiners
Candidate Examination Program
Candidate Fitness Program

Attorney Discipline Program

Assigned Counsel Program

Attorneys for Children Program
Mental Hygiene Legal Service Program

COURT-RELATED AGENCIES

Commissioners of Jurors and New York City County Clerks
Supreme and County Court Libraries

Lawyers’ Fund for Client Protection

IOLA Fund of the State of New York

Judicial Conduct Commission

New York State Judicial Institute

Appellate Auxiliary Operations

The Appellate Auxiliary Operations include the State Reporter, State
Board of Law Examiners, Candidate Fitness Program, Assigned Counsel
Program, Law Guardian Program, Attorney Discipline Program and the
Mental Hygiene Legal Service Program. With the exception of the State
Reporter and the State Board of Law Examiners, which are operated
under the direction of the Court of Appeals, all of the above programs
are administered under the supervision of the presiding justices of each
of the Appellate Division.

State Reporter

The State Reporter is the chief executive officer of the New York State
Law Reporting Bureau which operates under the general supervision of
the Court of Appeals. Pursuant to statutory mandate, the New York State
Law Reporting Bureau edits and headnotes the decisions of the New
York courts, and supervises their publication in weekly Advance Sheets,
bound volumes, and an online computer retrieval database of the Official
New York Law Reports. The New York State Law Reporting Bureau
makes available all opinions and memoranda decisions handed down
by the Court of Appeals, Appellate Divisions and Appellate Terms, and
publishes selected opinions of the nisi prius courts which contain hold-
ings of precedential significance or address matters of public interest [go
to www.nycourts.gov/reporter where unpublished trial court writings
are available, or call (518) 453-6900]. The State Reporter also prepares
the Official New York Law Reports Style Manual which sets forth citation

* The following is largely taken from Structure of the Courts (1986) produced by the State of
New York Unified Court System.
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guidelines for use in judicial opinions and in legal writings submitted to
the New York courts.

State Board of Law Examiners

The State Board of Law Examiners runs the Candidate Examination
Program under the general supervision of the Court of Appeals. The
board determines, by examination or credential review, whether a candi-
date for the bar is qualified to practice law in New York state. The board
insures that only competent persons, sufficiently learned in the law, are
permitted to practice in New York state. For more information, see page
31 of this booklet, or go to the State Board of Law Examiners Web site
www.nybarexam.org.

Candidate Fitness Program

The Candidate Fitness Program determines whether candidates pos-
sess the demonstrated ethical character required in order to be admitted
to the bar. The Candidate Fitness Program is administered by the Ap-
pellate Division Departments, in conjunction with their Committees on
Character and Fitness.

Attorney Discipline Program

Through the Attorney Discipline Program, appointed committees
conduct investigations of alleged attorney misconduct, impose confiden-
tial discipline (which, depending on the Judicial Department, may in-
clude letters of caution, and oral and written admonitions) and, in more
serious cases, prosecute charges before the Appellate Division, which
proceedings may result in public censure, suspension or disbarment of
the attorney. The purpose of the program is to protect the public, deter
attorney misconduct, and preserve the reputation of the bar.

* % oF

The following programs provide services, including counsel, to those
unable to obtain such services themselves.

Section 35 of the Judiciary Law—Assigned Counsel Program

Section 35 of the Judiciary Law established an Assigned Counsel
Program which provides legal services to persons alleged to be mentally
ill, mentally defective, narcotics addicts or children in certain custody
proceedings; provides indigents before the courts with medical and
psychiatric examination services, and provides legal services to indigents
in certain kinds of proceedings when such services cannot be provided
through other sources. (Public defender and legal service agencies also
provide legal services for persons accused of crimes and others; see also
County Law article 18B and other provisions such as Family Court Act §
261, Surrogate’s Court Procedure Act § 403-a, and Civil Practice Law and
Rules § 1102).
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Attorneys for Children Program

The general purpose of the Attorneys for Children Program is to
provide counsel to minors in certain proceedings in Family Court, such
as juvenile delinquency, persons in need of supervision, and child pro-
tective proceedings. In addition, the court has the discretion to appoint
an attorney in any proceeding when such representation will serve the
purposes of the Family Court Act.

Mental Hygiene Legal Service Program

The Mental Hygiene Legal Service Program (MHLS) ensures that
mentally disabled persons who are under care that restricts their freedom
are afforded due process of the law. In carrying out this responsibility,
the MHLS provides or procures legal counsel for patients in judicial pro-
ceedings concerning confinement, care and treatment.

Court-Related Agencies

Commissioner of Jurors and New York City County Clerks

The Commissioner of Jurors” Offices are responsible for supplying
the trial courts with prospective jurors and for the management of a vari-
ety of functions related to discharging this responsibility, including sum-
moning and qualification of citizens for jury services, the maintenance of
juror service records, and the operation of juror assembly rooms.

In New York City, the five county clerks serve as commissioners of
jurors and also perform a variety of non-jury functions including among
others, the maintenance of Supreme Court case records, the qualification
of notary publics and commissioners of deeds, the filing of corporation
and business certificates, and the processing of passports. Outside the
city of New York, county clerks are elected county-paid officials, who,
in addition to many non-court functions, maintain County Court and
Supreme Court records.

Supreme and County Court Law Libraries

The law libraries serve as major legal research centers and often serve
as the only legal resources available to the local bench, bar and public.

Lawyers’ Fund for Client Protection*

The Lawyers’ Fund for Client Protection—previously the Clients” Se-
curity Fund—is a state agency financed principally by a $60 share of each
lawyer’s $375 biennial registration fee. The Fund receives no revenues
from the IOLA program, or from state tax revenues.

* See Section on Client Funds (infra) for more information on the Lawyers' Fund for Client
Protection and IOLA.
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The Fund is administered pro bono publico by a board of trustees
appointed by the judges of the state Court of Appeals. There are seven
trustees: currently five lawyers and two business executives.

The trustees are authorized to reimburse law clients for money or
property that is misappropriated by a member of the bar in the practice
of law. Since the Fund’s inception in 1982, the Fund has restored more
than $132 million to victims of dishonest conduct in the practice of law.

To qualify for reimbursement, the loss must involve the misuse of cli-
ents’ money or property in the practice of law. The trustees cannot settle
fee disputes, compensate clients for malpractice or neglect, or reimburse
losses from activities unrelated to an attorney-client relationship. Awards
of reimbursement are generally made after a lawyer’s disbarment, and
where it appears that the lawyer cannot make restitution.

Typical losses reimbursed by the Fund include the theft of estate and
trust assets; down payments and the proceeds in real property transac-
tions; debt collection proceeds; personal injury settlements; and money
embezzled from clients in investment transactions arising from an
attorney-client relationship and the practice of law.

Financial sanctions against attorneys during litigation or imposed
by court rules for engaging in frivolous conduct are made payable to the
Fund. The Fund is also provided notice of any dishonored checks drawn
upon an attorney’s trust, escrow or special account.

The Fund’s governing statutes are sections 97-t of the State Finance
Law and 468-b of the Judiciary Law. The trustees’ regulations are pub-
lished in 22 NYCRR Part 7200. By Appellate Division rules and the trust-
ees’ regulations, lawyers who assist claimants before the Fund cannot
charge legal fees.

The Fund’s offices are located at 119 Washington Avenue, Albany,
New York 12210. Telephone (518) 434-1935, or (800) 442-3863. The Fund’s
Web site, www.nylawfund.org, contains information about the Fund,
frequently asked questions about the Fund and its procedures; the trust-
ees’ regulations; reimbursement claim forms; recent annual reports; and
consumer and lawyer publications.

IOLA

IOLA is the acronym for “Interest on Lawyer Accounts.” Pursuant to
State Finance Law § 97-v and Judiciary Law § 497, lawyers and law firms
are required to establish interest-bearing trust accounts for clients’” funds
that are nominal in amount, or are expected to be held for a short period
of time making it impractical to account for income on individual depos-
its. The interest earned will be forwarded directly by the financial institu-
tions to the IOLA Fund for the following purposes: (a) to award funds to
organizations providing legal assistance to the poor throughout the state;
and (b) to grant awards to programs for the improvement of the admin-
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istration of justice in New York state. More information can be obtained
by writing to Interest On Lawyer Account Fund of the State of New York,
11 East 44th Street, Suite 1406, New York, NY 10017, or telephoning (646)
865-1541 or (800) 222-I0LA. Attorneys must enroll new IOLA accounts
with the IOLA fund via its website: www.iola.org.

Judicial Conduct Commission

The state constitution provides for a Commission on Judicial Con-
duct with authority to determine discipline, from admonition to removal,
of judges and justices of state and local courts and to retire them for
disabilities, subject to review by the Court of Appeals. Contact informa-
tion: 61 Broadway, New York, NY 10006, (646) 386-4800, cjc@cjc.ny.gov.
Website address: www.cjc.ny.gov.

New York State Judicial Institute

The Judicial Institute provides a forum for judicial scholarships,
including continuing education and seminars, as well as programs with
other state and federal judicial systems. Contact information: 84 North
Broadway, White Plains, NY 10603, (914) 824-5800.

E. Overview of Administrative Structure of Court System

The following description of court administration is taken, in large
part, from pages 136-138 of the New York Legal Research Guide by Ellen M.
Gibson (published by William S. Hein & Co., Inc., Buffalo, NY, 1988).

Court Administration

Court administration is governed by article VI, section 28, of the
New York Constitution and sections 210 through 217 of the Judiciary
Law. The present administrative structure is the result of constitutional
amendments and legislation which went into effect in the 1960’s and
1970’s.

The Chief Judge and the Administrative Board of the Courts. New
York has had the framework for “a unified court system” since 1961. The
chief judge of the Court of Appeals is the Unified Court System’s chief
judicial officer and chair of the Administrative Board of the Courts. In
addition to the chief judge, members of the Administrative Board of the
Courts are the presiding justices from each judicial department. The chief
judge, after consultation with the board, establishes standards and ad-
ministrative policies applicable to the Unified Court System. These must
be approved by the Court of Appeals.

The Chief Administrator of the Courts. The chief administrator of
the courts is appointed by the chief judge with the advice and consent
of the board. If the chief administrator is a judge or justice in the Unified
Court System, he or she holds the title of chief administrative judge. The
chief administrator supervises the administration and operation of the
Unified Court System.
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The chief administrator’s annual report to the governor on the activi-
ties of the Unified Court System is the best source for statistics on the
courts and for current descriptions of the court structure and adminis-
tration. Additional useful information included in the annual report are
the number of registered attorneys by county and judicial department,
personnel and budgetary information on the court system, a summary
of educational and training programs conducted during the year, and a
summary of legislation sponsored by the chief administrator. The current
series of annual reports covers 1978 to date. Prior to 1978, the above-
described annual information on the court system was published in the
annual reports of the Administrative Board of the Judicial Conference
(1962-1977), the Judicial Conference (1955-1961), and the annual reports
of the Judicial Council (1934-1954).

Office of Court Administration. The Office of Court Administration
(OCA) was established in 1974. The OCA assists the chief administrator
in the operation of the unified court system. Its responsibilities include
budget preparation and management of the unified court system, at-
torney registration, and administration of the Community Dispute
Resolution Centers Program. The OCA counsel’s office has an important
legislative role. Its legal staff assists the legislative advisory committees
on civil practice, criminal law and procedure, the Surrogate’s Court, and
Family Court.

The Judicial Conference. The Judicial Conference is a large advisory
body composed of: the chief judge of the Court of Appeals; the presid-
ing Appellate Division justice and one Supreme Court justice from each
of the four judicial departments; representative judges from the other
courts; and representatives from the state bar. The chairpersons and
ranking minority members of the Senate and the Assembly Committees
on the Judiciary and Committees on Codes are ex officio members of the
Judicial Conference.

The Judicial Conference studies and makes recommendations for
changes in laws and rules relating to civil, criminal and family law prac-
tice. The Judicial Conference also advises the chief administrator of the
courts on education programs for the judicial and non-judicial personnel
of the unified court system. When requested to do so, it consults with the
chief judge and chief administrator on the operation of the court system.
Many of the functions now performed by the Administrative Board of
the Courts were performed by the Judicial Council (from 1934-1954) and
the Judicial Conference (from 1955-1977).

F. Federal Court

There are four United States District Courts in New York State as
follows:
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Southern District

The Southern District covers the counties of Bronx, New York,
Dutchess, Orange, Putnam, Rockland, Sullivan and Westchester.

Eastern District

The Eastern District covers the counties of Kings, Queens, Nassau,
Suffolk and Richmond.

Western District

The Western District covers the counties of Allegany, Cattaraugus,
Chautauqua, Chemung, Erie, Genesee, Livingston, Monroe, Niagara,
Ontario, Orleans, Schuyler, Seneca, Steuben, Wayne, Wyoming and Yates.

Northern District

The Northern District covers the counties of Albany, Broome, Cayu-
ga, Chenango, Clinton, Columbia, Cortland, Delaware, Essex, Franklin,
Fulton, Greene, Hamilton, Herkimer, Jefferson, Lewis, Madison, Mont-
gomery, Oneida, Onondaga, Oswego, Otsego, Rensselaer, St. Lawrence,
Saratoga, Schenectady, Schoharie, Tioga, Tompkins, Ulster, Warren and
Washington.

* % X

The United States Court of Appeals for the Second Circuit, cover-
ing Connecticut, New York and Vermont, is located in the United States
Court House, 40 Foley Square, New York, New York 10007.

Both the United States Court of International Trade and the United
States Tax Court also have courtrooms in New York City. The United
States Bankruptcy Court sits in numerous locations throughout New
York state; it is territorially divided along lines similar to the United
States District Courts.

. Admission to the New York State Bar*

A. Admission on Examination**

In general, after graduating from an approved law school, you must
gain admission to the New York State Bar in order to practice law. Such
applicants for admission are required to possess good moral character
and fitness and successfully complete a written examination.

*

Admission to the New York State Bar is generally governed by the following statutes and
court rules: Judiciary Law 8§ 53, 56, 90, 460-468-a, 478, 484; CPLR article 94; Rules of the
Court of Appeals, 22 NYCRR Part 520; Rules of the Appellate Divisions: First Department: Part
602; Second Department: Part 690, 692; Third Department: Part 805; Fourth Department: §
1022.9, 1022,34; Part 1029.

**The following is largely reprinted from Law as a Career in New York State (1989) published
by the New York State Bar Association.
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The written exam in New York state is administered by the State
Board of Law Examiners and is given twice each year, in February and

July.

The two-day examination includes the Multistate Bar Examination
which is a multiple-choice, day-long test that covers subjects applicable
in all states. Another part is a full-day exam consisting mainly of essay
questions which require application of New York state law to a series of
complex fact patterns. One Multistate Performance Test (MPT) question
(a national exam) has been added in lieu of one of the former six essay
questions. In addition to the New York State Bar Exam, an applicant must
also take and pass the Multistate Professional Responsibility Examination
(MPRE), which deals with professional responsibility issues. The MPRE
can be taken prior to or after graduation from law school.

For more information about the New York bar examination see the
Web site of the State Board of Law Examiners: www.nybarexam.org.

Following passage of the bar exam, the applicant is certified for
admission to a Committee on Character and Fitness in one of the four
Departments of the Appellate Division of State Supreme Court. He or
she must file an application for admission to the bar with the appropriate
Appellate Division Department.

Each applicant has a personal interview with the Character and
Fitness Committee. After the Character and Fitness Committee recom-
mends to the Appellate Division that the applicant be admitted to the
practice of law in New York state, upon approval by the court, formal
swearing-in ceremonies are then conducted by a Department of the Ap-
pellate Division.

B. Admission Without Examination

In general, to be admitted to the New York state bar without exami-
nation, an applicant must:

1. Be currently admitted to the bar of at least one other jurisdiction
which would similarly admit a New York state attorney to its bar
without examination;

2. Have actually practiced, for at least five of the seven years im-
mediately preceding the application, in one or more jurisdictions
where admitted to practice;

3. Be over 26 years of age;

4. Have the necessary legal education to qualify applicant for ad-
mission without examination (have an approved American law
school juris doctorate degree); (the legal education must be certi-
fied by the State Board of Law Examiners; $400 fee); and
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5. Satisty the Appellate Division that he or she possesses the char-
acter and general fitness requisite for an attorney and counselor-
at-law by submitting an application to the appropriate Appellate
Division Committee on Character and Fitness; also requires an
interview by the Committee on Character and Fitness.

For further information on the legal education requirement, see the
Web site of the State Board of Law Examiners: www.nybarexam.org. For
further information on the other requirements, contact the admissions of-
fice of the appropriate Department of the Appellate Division. In general,
each Appellate Division Department handles the applications of per-
sons having residence or full-time employment within the geographical
boundaries of the department; the Third Judicial Department (which is
centered in Albany) also is responsible for applicants who neither reside
in nor have full-time employment in New York state.

C. Legal Consultants, In-House Counsel Pro Hac Vice, Student
Legal Practice

Legal consultants are foreign attorneys with offices in New York state
licensed to give legal advice on the law of the foreign country in which
they have been admitted (see Judiciary Law § 53; Court of Appeals
Rules, Part 521). In-house counsel are attorneys who, though not admit-
ted to the NY bar, are employed full time in New York by a non-govern-
mental corporation, partnership, association, or other legal entity that is
not itself engaged in the practice of law or the rendering of legal services
outside such organization. Application to register as an In-house counsel
must be made with the Appellate Division of the Supreme Court (see
Court of Appeals Rules, Part 522; Rules of the Chief Administrator, Part
118). Pro hac vice admissions for particular causes are generally reserved
to the discretion of the particular court in which the admission is sought
(see Court of Appeals Rules, Section 520.11). Pro hac vice admissions for
specified time periods are also available for certain students and employ-
ees of certain legal aid societies and government entities (see also, Court
of Appeals Rules, Part 520.11[a] [2]). Student legal practice is governed
by Judiciary Law §§ 478 and 484 and relevant Appellate Division rules.

D. Oath of Office

Upon being admitted to practice in the state of New York, each appli-
cant is required to swear (or affirm) the following constitutional oath of
office (see Judiciary Law § 466 and NY Const. art. XIII § I):

I do solemnly swear that I will support the Constitution
of the United States, and the New York Constitution, and
that I will faithfully discharge the duties of the office of
attorney and counselor at law of the Supreme Court of
the state of New York according to the best of my ability.
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lll. Membership in the New York State Bar

Please note that admission to the New York state bar does not constitute
membership in the New York State Bar Association, which is a voluntary orga-
nization. Unlike some other states, New York state does not have an “integrated
bar.” However, membership in the New York State Bar Association and other
local bar associations is recommended. For further information, please contact
New York State Bar Association, Membership Services, One Elk Street, Albany,
New York 12207, phone: (518) 487-5577; e-mail: membership@nysba.org.

A. Attorney Registration and Fees

Section 468-a of the Judiciary Law and 22 NYCRR Part 118 of the
Rules of the Chief Administrator of the Courts require the biennial regis-
tration of all attorneys admitted in the State of New York, whether they
are resident or non-resident, active or retired, or practicing law in New
York or anywhere else. All attorneys are required to renew their attorney
registration every two years, within 30 days after the attorney’s birthday.
The fee for this registration is $375.00 (of which $60.00 is earmarked to
support the Lawyers’ Fund for Client Protection, $50.00 is deposited in
the Indigent Legal Services Fund, $25.00 in the Legal Services Assistance
Fund, and the remainder in the Attorney Licencing Fund). No fee is re-
quired from an attorney who certifies that he or she is “retired” from the
practice of law (see, section III C, infra).

New York does not have an inactive status as may be available in
other jurisdictions and attorneys who fail to comply with the registration
requirements are subject to referral for disciplinary action by the Appel-
late Division.

Newly-admitted attorneys are required to file an initial registration
and pay the $375 fee prior to taking the constitutional oath of office. In-
formation and forms are provided to new attorneys in conjunction with
the admission process. Thereafter, the Office of Court Administration
automatically sends the necessary forms to enable attorneys to comply
with the requirement after the initial registration. For further information
contact the Attorney Registration Unit at the Office of Court Administra-
tion, P.O. Box 2806, Church Street Station, New York, New York 10008;
via e-mail to attyreg@nycourts.gov; or by phone at (212) 428-2800.

B. Address Changes and Name Changes

Attorneys admitted to the New York state bar are required to inform
the Attorney Registration Unit of address changes within 30 days of the
change. Changes may be submitted electronically at www.nycourts.
gov/attorneys, via email to attyreg@nycourts.gov, or by mail to Office of
Court Administration, P.O. Box 2806, Church Street Station, New York,
NY 10008.

Name changes must be made at the Appellate Division department
of admission. For instructions, contact the court directly: 1st Department
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(NYC) (212) 340-0400; 2nd Department (Brooklyn) (718) 875-1300; 3rd
Department (Albany) (518) 471-4778; and 4th Department (Rochester)
(585) 530-3100.

C. Retirement or Resignation

There is no provision for an “inactive” or out-of-state status in the
attorney registration rules which would excuse an attorney from filing
a biennial registration. All attorneys admitted to the New York state bar
whether they are resident or non-resident, active or retired, or practic-
ing law in New York or anywhere else must file a registration every two
years, and if actively practicing law anywhere, pay the biennial fee. No
fee is required for attorneys who can certify that they are “retired” from
the practice of law. Part 118.1(g) of the Rules of the Chief Administrator,
as follows, defines for the purposes of registration both the “practice of
law” and the term “retired.” The definition of “retired” also includes full-
time judges and attorneys engaged only in pro bono legal activities:

118.1(g) Each registration statement filed pursuant to
this section shall be accompanied by a registration fee
of $375. No fee shall be required from an attorney who
certifies that he or she has retired from the practice of
law. For purposes of this section, the “practice of law”
shall mean the giving of legal advice or counsel to, or
providing legal representation for, particular body or
individual in a particular situation in either the public
or private sector in the State of New York or elsewhere,
it shall include the appearance as an attorney before any
court or administrative agency. An attorney is “retired”
from the practice of law when, other than the perfor-
mance of legal services without compensation, he or she
does not practice law in any respect and does not intend
ever to engage in acts that constitute the practice of law.
For purposes of section 468-a of the Judiciary Law, a
full-time judge or justice of the Unified Court System

of the State of New York or of a court of any other state
or of a federal court, shall be deemed “retired” from the
practice of law. An attorney in good standing, at least

55 years old and with at least 10 years experience, who
participates without compensation in an approved pro
bono legal services program, may enroll as an “attorney
emeritus.”

Part 118.1(g) was amended in January 2010 to include an additional
status of Attorney Emeritus. This program has been established by
the Unified Court System, in cooperation with the organized bar, legal
services providers and other members of the legal community, to encour-
age retired attorneys to volunteer their legal skills on a pro bono basis to
assist low-income New Yorkers who cannot afford an attorney.
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To be eligible as an Attorney Emeritus you must be an attorney in
good standing who is at least 55 years of age and has practiced law for a
minimum of 10 years. By enrolling as an Attorney Emeritus you indicate
your willingness to perform a minimum of 30 hours of pro bono legal
services each year under the auspices of a qualified legal services organi-
zation in New York.

Because filing a biennial registration is required whether you are
resident or non-resident, active or retired, or practicing law in New York
or anywhere, the only way avoid this obligation is to “resign” from
the New York State bar, in which case the attorney would no longer be
entitled to practice law in New York state or hold him or herself out as
a member of the New York state bar. Resignation applications should
be made to the Appellate Division Attorney Admissions Department.
Attorneys who are the subject of disciplinary proceedings may be able to
resign but such resignations result in orders of disbarment, removal, or
striking the attorney’s name from the roll of attorneys; each Appellate Di-
vision Department has rules governing such “disciplinary” resignations.*

D. Certificates of Good Standing

Upon admission to the bar, the Appellate Division does not furnish
an “ID card,” nor does New York have “bar numbers,” like some other
jurisdictions. However, if the need arises for an attorney to obtain docu-
mentation of admission to the bar and/or of good standing, each Appel-
late Division can provide a “certificate of good standing” to attorneys
admitted to the bar of the State of New York, provided that the attorney
is registered and is in “good standing” (i.e., not under disciplinary sanc-
tion). The attorney seeking such a certificate should contact the Appellate
Division Attorney Admissions Department.

There is, however, an ID card program administered by the Unified
Court System (Secure Pass) that allows holders to enter New York State
courthouses without having to pass through magnetometers. Secure Pass
ID cards are available to any New York attorney. Program guidelines can
be viewed at: http:/ /www.nycourts.gov/attorneys/registration/secure-
pass.shtml.

Secure Pass applications can be picked up at any trial-level New
York state courthouse.

E. Continuing Legal Education Is Mandatory in the State of New
York
The Administrative Board of the Courts approved a Mandatory Con-
tinuing Legal Education (MCLE) requirement, which became effective
December 31, 1998 for all attorneys admitted to the New York Bar.

* Rules of the Appellate Division, First Department (§ 603.11), Second Department (691.9),
Third Department (806.8), and Fourth Department (1022.25).
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Newly admitted attorneys (those within their first two years of ad-
mission to the Bar) must complete a minimum of 32 hours of accredited
transitional continuing legal education (CLE) courses by the second anni-
versary of their admission to the New York Bar, with at least 16 complet-
ed before the first anniversary of admisssion and another 16 completed
between the first and second anniversaries. The 16 credit hours must be
in specific categories of credit: 3 credit hours in ethics and professional-
ism, 6 credit hours in skills, and 7 credit hours in law practice manage-
ment and/or areas of professional practice. The courses attended must
be in the traditional live classroom format or the fully interactive video-
conference format.

Experienced attorneys (those admitted to the New York Bar more
than two years) are required to complete a minimum of 24 credit hours
of accredited CLE courses every two years, of which at least 4 credit
hours must be in the ethics and professionalism category. Unlike newly
admitted attorneys, experienced attorneys may complete CLE programs
in any format, and may also earn credit through other CLE activities,
such as teaching CLE courses, authoring legal research-based publica-
tions or providing pro bono legal services.

New York attorneys must certify to their CLE compliance at the time
of their biennial attorney registration, and must keep their certificates of
attendance for at least four years from the date of the course, in case of
audit.

Attorneys who do not practice law in New York throughout their
biennial CLE reporting cycle may be exempt from the CLE requirement.
All members of the New York Bar are presumed to be practicing law in
New York unless otherwise shown; the burden of proof is on the indi-
vidual attorney. Lawyers who are exempt from New York’s CLE require-
ment, but are required to comply with the CLE requirements of another
juristiction, must comply with those requirements and certify that com-
pliance on the biennial registration statement.

Additional information on the New York’s CLE program may be
found on the Unified Court System website at: www.nycourts.gov/at-
torneys/cle, or obtained by calling the New York State Continuing Legal
Education Board at: (212) 428-2105, or for callers outside of New York
City, toll-free at: (877) NYS-4CLE. Questions about CLE requirements
may also be directed to the CLE Board via email at: cle@nycourts.gov.

The New York State Bar Association is certified by the New York
State Continuing Legal Education Board as an accredited provider of
Continuing Legal Education in the State of New York. The state bar asso-
ciation offers more than 200 for-credit live CLE seminars each year, held
in locations throughout the state, and more than 40 live programs in five
days at the state bar association’s Annual Meeting.
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NYSBA members attend the Association’s CLE programs at dis-
counted prices. For more information on NYSBA CLE seminars, includ-
ing pricing, call: (800) 582-2452 or (518) 463-3724. Access our website at:
www.nysba.org and point to the CLE navigation button.

F. Pro Bono Activities

Beginning in 2013, all applicants seeking admission to the New York
bar will be required to perform at least 50 hours of law-related pro bono
service prior to taking the oath of office.

Following admission to the bar the following goals are encouraged.

The Rules of Professional Conduct (Part 1200 Joint Rules of the Ap-
pellate Divisions), adopted on April 1, 2009, now contain the following:

RULE 6.1:
Voluntary Pro Bono Service

Lawyers are strongly encouraged to provide pro bono legal services
to benefit poor persons.

(a) Every lawyer should aspire to:

(1) provide at least 20 hours of pro bono legal services each year to
poor persons; and

(2) contribute financially to organizations that provide legal services
to poor persons.

(b) Pro bono legal services that meet this goal are:

(1) professional services rendered in civil matters, and in those crimi-
nal matters for which the government is not obliged to provide
funds for legal representation, to persons who are financially un-
able to compensate counsel;

(2) activities related to improving the administration of justice by
simplifying the legal process for, or increasing the availability and
quality of legal services to, poor persons; and

(3) professional services to charitable, religious, civic and education-
al organizations in matters designed predominantly to address
the needs of poor persons.

(c) Appropriate organizations for financial contributions are:

(1) organizations primarily engaged in the provision of legal services
to the poor; and

(2) organizations substantially engaged in the provision of legal ser-
vices to the poor, provided that the donated funds are to be used
for the provision of such legal services.
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(d) This Rule is not intended to be enforced through the disciplin-
ary process, and the failure to fulfill the aspirational goals contained
herein should be without legal consequence.

G. Secure Pass ID Cards

Secure Pass IDs are available to all New York attorneys. The ID Card
is a voluntary program and will allow holders to enter New York State
courthouses without having to pass through magnetometers, while
maintaining the highest level of security for the facility.

All applicants must pay a $25.00 processing fee and undergo a thor-
ough application process, including an electronic criminal history search.
Applications for Secure Pass IDs are available at most trial-level New
York State courthouses. All applications must appear in person to both
apply for and pick up the completed card.

IV. Practice in New York State

A. Conduct of Attorneys

1.  Rules of the Appellate Divisions

In general, the conduct of attorneys is overseen by the Appellate
Division Departments and the disciplinary committees. Each Appellate
Division has its own relevant rules ** and attorneys are advised to direct
questions concerning the rules to them. In general, if you practice within
geographical boundaries of, or were admitted by, a particular Appellate
Division, you are subject to that department’s jurisdiction for conduct
and disciplinary purposes.

2. The New York Rules of Professional Conduct

The New York Rules of Professional Conduct have been adopted
by the Appellate Divisions of the New York State Supreme Court and
are published in the Joint Rules of the Appellate Division (22 NYCRR
1200.0). The Appellate Divisions have not adopted the Preamble, Scope
and Comments, which are published solely by the New York State Bar
Association to provide guidance for attorneys in complying with the
Rules. Where a conflict exists between a Rule and the Preamble, Scope or
a Comment, the Rule controls.

Copies of the New Rules of Professional Conduct (with Comments)
are available from the New York State Bar Association, One Elk Street,
Albany, New York 12207. To place an order, you may call the Associa-
tion’s CLE Department at: (800)582-2452. You may also download the
Code for free on NYSBA’s Web site. The following is the preamble and
scope as adopted by the New York State Bar Association and a listing of
the Rules.

** Rules of the Appellate Division, First Department, Part 603; Second Department, Part 691;
Third Department, Part 806; Fourth Department, Part 1022.
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PREAMBLE:
A LAWYER'S RESPONSIBILITIES

[1] A lawyer, as a member of the legal profession, is a representative of
clients and an officer of the legal system with special responsibility for
the quality of justice. As a representative of clients, a lawyer assumes
many roles, including advisor, advocate, negotiator, and evaluator. As
an officer of the legal system, each lawyer has a duty to uphold the legal
process; to demonstrate respect for the legal system; to seek improve-
ment of the law; and to promote access to the legal system and the
administration of justice. In addition, a lawyer should further the pub-
lic’s understanding of and confidence in the rule of law and the justice
system because, in a constitutional democracy, legal institutions depend
on popular participation and support to maintain their authority.

[2] The touchstone of the client-lawyer relationship is the lawyer’s
obligation to assert the client’s position under the rules of the adversary
system, to maintain the client’s confidential information except in limited
circumstances, and to act with loyalty during the period of the represen-
tation.

[3] A lawyer’s responsibilities in fulfilling these many roles and obliga-
tions are usually harmonious. In the course of law practice, however,
conflicts may arise among the lawyer’s responsibilities to clients, to the
legal system and to the lawyer’s own interests. The Rules of Professional
Conduct often prescribe terms for resolving such conflicts. Nevertheless,
within the framework of the Rules, many difficult issues of professional
discretion can arise. The lawyer must resolve such issues through the ex-
ercise of sensitive professional and moral judgment, guided by the basic
principles underlying the Rules.

[4] The legal profession is largely self-governing. An independent legal
profession is an important force in preserving government under law,
because abuse of legal authority is more readily challenged by a profes-
sion whose members are not dependent on government for the right to
practice law. To the extent that lawyers meet these professional obliga-
tions, the occasion for government regulation is obviated.

[5] The relative autonomy of the legal profession carries with it spe-
cial responsibilities of self governance. Every lawyer is responsible for
observance of the Rules of Professional Conduct and also should aid in
securing their observance by other lawyers. Neglect of these responsi-
bilities compromises the independence of the profession and the public
interest that it serves. Compliance with the Rules depends primarily
upon the lawyer’s understanding of the Rules and desire to comply with
the professional norms they embody for the benefit of clients and the
legal system, and, secondarily, upon reinforcement by peer and public
opinion. So long as its practitioners are guided by these principles, the
law will continue to be a noble profession.
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SCOPE

[6] The Rules of Professional Conduct are rules of reason. They should be
interpreted with reference to the purposes of legal representation and of
the law itself. Some of the Rules are imperatives, cast in the terms “shall”
or “shall not.” These Rules define proper conduct for purposes of profes-
sional discipline. Others, generally cast in the term “may,” are permissive
and define areas under the Rules in which the lawyer has discretion to
exercise professional judgment. No disciplinary action should be taken
when the lawyer chooses not to act or acts within the bounds of such
discretion. Other Rules define the nature of relationships between the
lawyer and others. The Rules are thus partly obligatory and disciplinary
and partly constitutive and descriptive in that they define a lawyer’s pro-
fessional role. Many of the Comments use the term “should.” Comments
do not add obligations to the Rules but provide guidance for practicing
in compliance with the Rules. The Rules state the minimum level of con-
duct below which no lawyer can fall without being subject to disciplin-
ary action.

[7] The Rules presuppose a larger legal context shaping the lawyer’s role.
That context includes court rules and statutes relating to matters of licen-
sure, laws defining specific obligations of lawyers, and substantive and
procedural law in general. The Comments are sometimes used to alert
lawyers to their responsibilities under such other law.

[8] The Rules provide a framework for the ethical practice of law. Com-
pliance with the Rules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily
upon reinforcement by peer and public opinion and finally, when neces-
sary, upon enforcement through disciplinary proceedings. The Rules do
not, however, exhaust the moral and ethical considerations that should
inform a lawyer, for no worthwhile human activity can be completely
defined by legal rules.

[9] Furthermore, for purposes of determining the lawyer’s authority

and responsibility, principles of substantive law external to these Rules
determine whether a client-lawyer relationship exists. Most of the duties
flowing from the client-lawyer relationship attach only after the client
has requested the lawyer to render legal services and the lawyer has
agreed to do so. But there are some duties, such as that of confidentiality
under Rule 1.6, that attach when the lawyer agrees to consider whether a
client-lawyer relationship shall be established. See Rule 1.18. Whether a
client-lawyer relationship exists for any specific purpose can depend on
the circumstances and may be a question of fact.
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[10] Under various legal provisions, including constitutional, statu-

tory and common law, the responsibilities of government lawyers may
include authority concerning legal matters that ordinarily reposes in the
client in private client-lawyer relationships. For example, a lawyer for

a government agency may have authority on behalf of the government
to decide whether to agree to a settlement or to appeal from an adverse
judgment. Such authority in various respects is generally vested in the
attorney general and the state’s attorney in state government, and in
their federal counterparts, and the same may be true of other govern-
ment law officers. Also, lawyers under the supervision of these officers
may be authorized to represent several government agencies in intragov-
ernmental legal controversies in circumstances where a private lawyer
could not represent multiple private clients. These Rules do not abrogate
any such authority.

[11] Failure to comply with an obligation or prohibition imposed by a Rule
is a basis for invoking the disciplinary process. The Rules presuppose that
disciplinary assessment of a lawyer’s conduct will be made on the basis

of the facts and circumstances as they existed at the time of the conduct in
question and in recognition of the fact that a lawyer often has to act upon
uncertain or incomplete evidence of the situation. Moreover, the Rules pre-
suppose that whether discipline should be imposed for a violation, and the
severity of a sanction, depend on all the circumstances, such as the will-
fulness and seriousness of the violation, extenuating factors and whether
there have been previous violations.

[12] Violation of a Rule should not itself give rise to a cause of action
against a lawyer nor should it create any presumption in such a case
that a legal duty has been breached. In addition, violation of a Rule 5
does not necessarily warrant any other nondisciplinary remedy, such as
disqualification of a lawyer in pending litigation. The Rules are designed
to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a
basis for civil liability. Furthermore, the purpose of the Rules can be sub-
verted when they are invoked by opposing parties as procedural weap-
ons. The fact that a Rule is a just basis for a lawyer’s self-assessment,

or for sanctioning a lawyer under the administration of a disciplinary
authority, does not imply that an antagonist in a collateral proceeding

or transaction has standing to seek enforcement of the Rule. Neverthe-
less, because the Rules do establish standards of conduct by lawyers, a
lawyer’s violation of a Rule may be evidence of breach of the applicable
standard of conduct.

[13] The Comment accompanying each Rule explains and illustrates the
meaning and purpose of the Rule. The Preamble and this note on Scope
provide general orientation. The Comments are intended as guides to
interpretation, but the text of each Rule is authoritative.
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Advice on Ethical Questions

An attorney may obtain ethical guidance regarding questions con-
cerning the attorney’s own professional conduct by writing to the New
York State Bar Association, Committee on Professional Ethics, One Elk
Street, Albany, NY 12207, (518) 487-5694 fax, ethics@nysba.org e-mail.
Opinions of the committee are advisory and are rendered only to attorneys
concerning their own conduct, not the conduct of another attorney. The
committee does not pass upon questions of law or on matters which are in
litigation—such matters are within the authority of the court to determine.
The committee does not consider hypothetical inquiries nor questions
which have also been presented to another bar.

The committee’s determinations are either in the form of an informal
letter response, which is sent to the inquiring attorney only, or a formal
advisory opinion which is published.

If emergency guidance on an ethical question is needed, an attor-
ney may telephone (518) 487-5691. Following appropriate screening to
insure the committee has not previously rendered a formal opinion on
the issues, an attorney may then be referred for telephone guidance to a
member of the committee for an informal, non-binding opinion.

An attorney who works for state government in any capacity is also
bound by Public Officers Law §§ 73, 73-a and 74, which govern business
and professional activities, require financial disclosure, and set a code
of ethics for state employees. These standards apply in addition to the
New York Rules of Professional Conduct. An attorney may obtain ethical
guidance about the application of the Public Officers Law ethics provi-
sions by writing to the New York State Commission on Public Integrity. If
the question is one of first impression, the commission will issue a formal
advisory opinion acted upon by the full commission, which opinion will
be published with identifying detail omitted. Otherwise, an informal
opinion letter will be supplied. Inquiries should be forwarded to the
New York State Commission on Public Integrity: 540 Broadway, Albany,
NY 12207, (518) 408-3976, cpi@nyintegrity.org e-mail.

Published Ethical Opinions

All of the formal opinions issued by the Committee on Professional
Ethics, together with an index, are available on the Association’s Web
site: www.nysba.org/ethics. A free mobile app is also available that al-
lows you to search the complete database of opinions and will provide
you notification of new opinions; visit www.nysba.org/ethicsapp.

* * *
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3. Client Funds

The following is a partial reprint of A Practical Guide to Attorney Trust
Accounts and Recordkeeping available from The Lawyers” Fund for Client
Protection.

What are a lawyer’s ethical obligations regarding client funds?
Alawyer in possession of client funds and property is a fiduciary.!
The lawyer must safeguard and segregate those assets. This obligation
applies, as well, to money and property of non-clients coming into a
lawyer’s possession in the practice of law. They must be preserved, and
cannot be commingled with the lawyer’s personal and business assets.

Alawyer is also obligated to notify a client when client funds are
received by the lawyer; provide appropriate accountings; and disburse
promptly all funds and property to which the client is entitled.

Non-cash property belonging to a client should be clearly identified
as trust property and secured in the lawyer’s safe or safe deposit box.

What is an attorney trust account?

It is a “special” bank account, usually a checking or savings account,
for clients’ money and other escrow funds that a lawyer holds in the
practice of law. A lawyer may have one account, or several, depending
on need.

Attorney trust accounts must be maintained in banks and trust com-
panies located within New York state. Out-of-state banks may be used
only with the prior and specific written approval of the client or other
beneficial owner of the funds.

In all cases, lawyers can only use banks that have agreed to furnish
dishonored check notices to the Lawyers” Fund for Client Protection
pursuant to statewide court rules. (22 NYCRR Part 1200, Rule 1.15 (b)
(1). The Dishonored Check Notice Reporting Rules are reported at 22
NYCRR Part 1300.)

An attorney trust account should never be overdrawn and should
not carry overdraft protection.

Withdrawals from an attorney trust account must be made to named
payees, and not to cash. And only members of the New York bar can be
signatories on an attorney trust account.

The trust account must be specially designated with one of three
required titles: Attorney Trust Account, Attorney Special Account, or
Attorney Escrow Account. These required titles may be further quali-

1.  Rules of Professional Conduct [22 N.Y.C.R.R. 1200.0] rule 1.15.
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fied with other descriptive language. For example, an attorney can add
“IOLA Account” or “Closing Account” below one of the required titles.

These accounts must be maintained separately from the lawyer’s
personal and business accounts, as well as from other fiduciary accounts,
like those maintained for estates, guardianships, and trusts.

What is the purpose of an attorney trust account?

To safeguard clients’ funds from loss, and avoid the appearance of
impropriety.

The attorney trust account is a depository for all funds belonging to
clients and other persons in the practice of law.

Funds belonging partly to a client and partly to a lawyer, presently
or potentially, must also be deposited in the trust account. The lawyer’s
portion may be withdrawn when due, unless the client disputes the
withdrawal. In that event, the funds must remain intact until the dispute
with the client is resolved.

What about bank service charges?

Alawyer may deposit funds into the attorney trust account which
are necessary to maintain the account, and to pay bank service charges.

Should interest-bearing accounts be used?

It depends on the size of the clients” funds, how long the funds will
be held, interest rates, bank fees, and administrative costs, among other
things. See the discussion about IOLA accounts on following page.

What about large amounts that will be held a long time?

Where the amount and expected holding period of a client’s funds
make it obvious that the interest that will be earned will exceed the
administrative costs (both bank fees and reasonable costs incurred by
the lawyer in the connection with administering the account), a lawyer
may have a fiduciary obligation to invest.? In that circumstance, the
lawyer should consult with the client, and invest the funds in the manner
directed by the client. Preferably, the client should execute a writing that
will make it clear exactly what fees and costs will be charged against the
interest earned.

If client funds are invested, lawyers may use a separate interest-bear-
ing account for each client, or pooled accounts in banks which have the
capability to credit interest to individual client sub-accounts. Lawyers
may also allocate interest on an attorney trust account to individual cli-
ents and other beneficial owners, and may charge the beneficial owners

2. See NYSBA, Comm. on Prof. Ethics, Ops. 554 (1983), 575 (1986); Assoc. Bar, NYC,
Comm. on Prof. & Jud. Ethics, Op. 1986-5 (1986).
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the reasonable cost of doing so, but neither legal nor administrative fees
may be measured by the interest earned on a client’s money.® Again, it
would be prudent to have the arrangements set forth in writing.

Alawyer should be mindful of income tax reporting requirements,
and consider using the client’s social security or federal tax identification
number on the account.

What about small deposits, or ones held briefly?

Client funds that cannot earn net interest for the client are called
“qualifying funds” and ones that can earn net interest for the client are
called “non-qualifying funds.” By statute and regulation, lawyers enjoy
a safe harbor for the determination of whether client funds are “qualify-
ing.” Client funds are “qualifying” if, in the sole discretion and judgment
of the attorney or law firm, they are too small in amount, or are reason-
ably expected to be held for too short a time, to earn income for a client
or third person in excess of the costs incurred to secure such income.*
Lawyers may not be held liable in damages or to answer for a charge of
professional misconduct if they deposit money into an IOLA account in
their good faith judgment that they are qualified funds.’

What is IOLA?

IOLA is the acronym for the New York Interest On Lawyer Account
Fund. IOLA uses interest on attorney trust accounts (which interest could
not otherwise be available to clients) to fund non-profit agencies in New
York which provide civil legal services to low-income persons and pro-
grams to improve the administration of justice.

Attorney participation in IOLA is mandatory in two senses. First,
every lawyer who handles client funds must maintain an IOLA account.
Second, the lawyer must use an IOLA account for qualifying funds, unless
he or she uses an account which will generate, compute and pay net inter-
est to the client.® A New York lawyer may not place qualifying funds in a
non-IOLA account that does not pay net interest to the client.

Alawyer’s participation in IOLA has no income tax consequences for
the lawyer, or for the client. In addition, IOLA assumes the cost of basic
bank service charges and fees on the account, but not charges or fees for
special banking services.

IOLA’s offices are located at: 11 East 44th Street, Suite 1406, NY, NY,
10017, telephone: (646) 865-1541, or (800) 222-I0LA. Web site: www.iola.
org.

NYSBA Op. 532 (1981).
21 N.Y.C.R.R. § 7000.2(e).

Judiciary Law § 497(5); 21 N.Y.C.R.R. § 7000.8(b).
Judiciary Law § 497(4); 21 N.Y.C.R.R. § 7000.8(a).
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Can lawyers retain interest on attorney trust accounts?

No. A lawyer, as a fiduciary, cannot profit on the administration of an
attorney trust account. All interest earned on the account belongs to the
law clients and persons whose money generated the interest.”

Are there special rules for down payments?

Yes. A buyer’s down payment, entrusted with a seller’s attorney
pending a closing, generally remains the property of the buyer until
title passes. The lawyer/escrow agent serves as a fiduciary, and must
safeguard and segregate the buyer’s down payment in a special bank
account.

The purchase contract should make provision for depositing the
down payment in a bank account, the disposition of interest, and other
escrow responsibilities.

A 1991 statute® codifies the fiduciary obligations of lawyers and
realtors who accept down payments in residential purchases and sales,
including condominium units and cooperative apartments.

The statute requires that the purchase contract identify the escrow
agent and the bank where the down payment will be deposited pending
the closing. It also permits a lawyer to use an IOLA account in appropri-
ate transactions.

Are other bank accounts needed?

Yes. A practitioner needs a professional business account as a deposi-
tory for legal fees, and to pay operating expenses. A typical designation
is Attorney Office Account. Lawyers also need special accounts when they
serve as fiduciaries for estates, trusts, guardianships and the like.

Where are advance legal fees deposited?

This depends upon the lawyer’s fee agreement with the client. If the
advance fee becomes the lawyer’s property when it is paid by the client,
the fee should be deposited in the firm’s business account, and not in the
attorney trust account.

If, on the other hand, the advance fee is to remain client property un-
til it is earned by the lawyer, it should be deposited in the attorney trust
account, to be withdrawn by the lawyer as it is earned.’

In either event, a lawyer has a professional obligation to refund
unearned legal fees to a client whenever the lawyer completes or with-
draws from a representation, or the lawyer is discharged by the client.!

NYSBA, Ops. 532 (1981), 582 (1987); NYC Op. 81-86 (1981).
General Business Law, Article 36-C, §§ 778, 778-a.

Rules of Professional Conduct rule 1.16(e) (22 N.Y.C.R.R. 1200.0).
Rules of Professional Conduct rule 1.15(f) (22 N.Y.C.R.R. 1200.0).

=0 N
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And advances from clients for court fees and expenses?

This also depends upon the lawyer’s fee agreement with the client.
If the money advanced by the client is to remain client property until it is
used for specific litigation expenses, it should be segregated and pre-
served in the attorney trust account, or a similar special account.

How are unclaimed client funds handled?

If a lawyer cannot locate a client or another person who is owed
funds from the attorney trust account, the lawyer should seek a judicial
order to fix the lawyer’s fees and disbursements, and to deposit the cli-
ent’s share with the Lawyers’ Fund for Client Protection.!!

What happens when a sole signatory dies?
The Supreme Court has authority to appoint a successor signatory

for the attorney trust account. The procedures are set forth in court rules
adopted in 1994.1

What accounting books are required?

No specific accounting system is mandated by court rule, but a basic
trust accounting system for a law firm consists of a trust receipts journal,
a trust disbursements journal, and a trust ledger book containing the
individual ledger accounts for recording each financial transaction affect-
ing that client’s funds.

At a minimum, each client’s ledger account should reflect the date,
source, and a description of each item of deposit, as well as the date,
payee, and purpose of each withdrawal.

Many practitioners find that the so-called “one-write” or “pegboard”
manual systems provide an efficient and economical method of trust ac-
counting.!® There are also approved computer software packages for law
office trust accounting.'

Internal office controls are essential. It is good business practice to
prepare a monthly reconciliation of the balances in the trust ledger book,
the lawyer’s trust receipts and disbursements journals, the account
checkbook, and bank statements.

What bookkeeping records must be maintained?

Every lawyer and law firm must preserve, for seven years after the
events they record, copies of all:

11.  Rules of Professional Conduct rule 1.15(g) (22 N.Y.C.R.R. 1200.0).

12.  Rule 1.15(g); 22 NYCRR § 1200.15(g).

13.  Vendors include Eastern Systems, Inc., Safeguard Business Systems, Inc., and McBee
One-Write Bookkeeping Systems.

14. Contact the NYSBA Law Practice Management Department, One Elk Street, Albany,
NY 12207, (800) 699-5636, or the ABA’s Legal Technology Resource Center, 321 N.
Clark St., Chicago, Ill. 60654, (312) 988-5465 for guidance on resources in these areas.
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— books of account affecting all attorney trust and office operating
accounts;

— client retainer and fee agreements;

— checkbooks and check stubs, bank statements, prenumbered
canceled checks and duplicate deposit slips;

— statements to clients showing disbursements of their funds;
— bills and statements rendered to clients;

— records showing payments to other lawyers or non-employees
for services rendered; and

— retainer and closing statements filed with the Office of Court
Administration.

In the event that a law firm dissolves, appropriate arrangements
must be made for the maintenance of the firm'’s records, either by a
former partner or the successor law firm. In the absence of an agreement,
the local Appellate Division has the authority to impose an arrange-
ment.1

How are these rules enforced?

All records required to be maintained by the rules of the Appellate
Division Departments may be subpoenaed in a disciplinary proceeding
under section 90 of the Judiciary Law.

Lawyers are also required to certify their familiarity and compliance
with Rule 1.15 as part of the biennial registration form filed with the Of-
fice of Court Administration.

What are the consequences of noncompliance?

Alawyer who does not maintain the accounts and records required
of Rule 1.15 is subject to disciplinary action under section 90 of the Judi-
ciary Law.

What losses are covered by the Lawyer’s Fund?

The New York Lawyers” Fund for Client Protection—previously the
Clients’ Security Fund—is financed by a $60 share of each lawyer’s $375
biennial registration fee. The fund receives no revenues from the IOLA
program or from state tax revenues.

The fund is administered pro bono publico by a board of trustees
appointed by the state Court of Appeals.!® Since the fund’s inception
in 1982, the trustees have restored more than $91 million to victims of
dishonest conduct in the practice of law.

15. Rules of Professional Conduct rule 1.15(h) (22 N.Y.C.R.R. 1200.0).
16. Judiciary Law § 468-b; State Finance Law § 97-.
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The fund is authorized to reimburse law clients for money or prop-
erty that is misappropriated by a member of the bar in the practice of
law. Awards are generally made after a lawyer’s disbarment and where it
appears that the lawyer cannot make restitution.

To qualify for reimbursement, the loss must involve the misuse of
law clients” money or property in the practice of law. The trustees cannot
settle fee disputes, or compensate clients for malpractice or neglect.

Typical losses reimbursed include the theft of estate and trust assets;
down payments and the proceeds in real property transactions; debt
collection proceeds; personal injury settlements; and money embezzled
from clients in investment transactions.

The fund’s offices are located at 119 Washington Avenue, Albany,
New York 12210. Telephone (518) 434-1935 or (800) 452-3863. Web site:
www.nylawfund.org

Another valuable resource available from the New York State Bar
Association’s CLE Department is the book entitled Attorney Escrow Ac-
counts— Rules, Regulations and Related Topics (2015, Fourth Edition), (800)
582-2452, www.nysba.org/CLE.

* * *

4. Advertising and Solicitation

Attorneys should be aware of and consult the provisions of the New
York Rules of Professional Conduct that pertain to advertising, publicity,
professional notices, letterheads, offices, signs, and solicitation, and the
relevant provisions of article 15 of the Judiciary Law. (See, also, General
Business Law § 337 [advertising to procure divorces]; and Not-for-
Profit Corporation Law § 301 [5] [use of the word “lawyer” in corporate
name].)

5. Compensation of Attorneys

The most basic statutory statement of attorney compensation is
found at Judiciary Law § 474:

The compensation of an attorney or counsellor for his
services is governed by agreement, express or implied,
which is not restricted by law.

Attorneys should also be aware of and consult the remainder of Judi-
ciary Law § 474 and other relevant provisions of article 15 of the Judi-
ciary Law, General Obligations Law § 5-701(10), and relevant provisions
of the New York Rules of Professional Conduct.

Reasonable contingency fees for attorneys in cases involving a per-
sonal injury or wrongful death, other than medical, dental or podiatric
malpractice, are found in: 22 NYCRR § 603.7, 22 NYCRR § 691.20(e),
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22 NYCRR § 806.13 and § 1022.31. Judiciary Law § 474-a details the fee
schedule which must be used for contingent fee cases in claims for medi-
cal, dental or podiatric malpractice cases.

6. Mandatory Letter of Engagement

Attorneys should be aware that as of March 4, 2002, they must pro-
vide a letter of engagement or written retainer agreement where the fee
to be charged is $3,000 or more. (22 N.Y.C.R.R. pt. 1215). These rules do
not apply to domestic relations matters covered by 22 N.Y.C.R.R. pt. 1400
or to cases “where the attorney’s services are of the same general kind as
previously rendered to and paid for by the client.” The letter of engage-
ment must explain the scope of the representation, the fees and expenses
to be charged and provide notice of the client’s right to arbitration. [22
N.Y.C.RR. §1215.1(b).]

Attorneys employed in a contingent fee matter must, promptly
after employment, “provide the client with a writing stating the method
by which the fee is to be determined,” including percentages and how
expenses are to be deducted. Upon conclusion of the matter, the attorney
is to provide the client with a further written statement setting forth the
recovery, the remittance and method of determination. [Rules of Profes-
sional Conduct rule 1.5(c); see 22 N.Y.C.R.R. §§ 603.7(e), 691.20(¢e), 806.13,
1022.31.]* For attorneys practicing in the 1st and 2nd Departments,
retainer and closing statements in contingency fee matters must also be
filed with OCA.

7.  Attorney-Client Fee Dispute Resolution Program

Many bar associations in New York have long provided for arbitra-
tion and mediation of attorney-client fee disputes. Part 137 of the Rules
of the Chief Administrator establishes a statewide Attorney-Client Fee
Dispute Resolution Program which is administered by bar associations
and district administrative judges’ offices throughout the state. Local fee
dispute resolution programs are approved by the Board of Governors
and the appropriate Presiding Justice of the Appellate Division. Arbitra-
tion under Part 137 is mandatory for an attorney if requested by a client.
Awards are final and binding unless de novo review is sought as pro-
vided by the rule. It applies where representation commenced on or after
January 1, 2002, to attorneys who undertake to represent a client in most
civil matters. Although the rules provide for arbitration as a primary
means of resolving fee disputes, mediation is also available. For more
information: Web: www.nycourts.gov/feedispute; Email: feedispute@
nycourts.gov; Toll-free: (877) 333-7137 or Mail: Board of Governors, Of-
fice of Court Administration, 25 Beaver Street, Room 885, New York, NY
10004.

* Paragraph largely reprinted from page 22, Pitfalls of Practice (2d ed. 2002) published by the
New York State Bar Association.
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8. Judiciary Law § 470

Attorneys practicing in New York state should be aware of Judiciary
Law § 470, which states:

A person, regularly admitted to practice as an attorney
and counselor, in the courts of record of this state, whose
office for the transaction of law business is within the
state, may practice as such attorney or counselor, al-
though he resides in an adjoining state.

For further explanation of this statute, attorneys should read the de-
cided cases which have interpreted it, especially, Schoenefeld v. Schneider-
man, 821 F.3d 273 (2d Cir. 2016) (see also, Brennan, “Repeal Judiciary Law
§470,” NYSBA Journal, January 1990).

9. Standards of Civility
Preamble

The New York State Standards of Civility for the legal profession
set forth principles of behavior to which the bar, the bench and court
employees should aspire. They are not intended as rules to be enforced
by sanction or disciplinary action, nor are they intended to supplement
or modify the Rules Governing Judicial Conduct, the New York Rules
of Professional Conduct and its Disciplinary Rules, or any other appli-
cable rule or requirement governing conduct. Instead they are a set of
guidelines intended to encourage lawyers, judges and court personnel to
observe principles of civility and decorum, and to confirm the legal pro-
fession’s rightful status as an honorable and respected profession where
courtesy and civility are observed as a matter of course. The standards
are divided into four parts: lawyers’ duties to the court and court person-
nel; judges” duties to lawyers, parties and witnesses; and court personnel
duties to lawyers and litigants.

As lawyers, judges and court employees, we are all essential par-
ticipants in the judicial process. That process cannot work effectively to
serve the public unless we first treat each other with courtesy, respect
and civility.

Lawyers’ Duties to Other Lawyers, Litigants and Witnesses

1. Lawyers should be courteous and civil in all professional dealings
with other persons.

A. Lawyers should act in a civil manner regardless of the ill feelings
that their clients may have toward others.
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B.

C.

Lawyers can disagree without being disagreeable. Effective repre-
sentation does not require antagonistic or acrimonious behavior.
Whether orally or in writing, lawyers should avoid vulgar lan-
guage, disparaging personal remarks or acrimony toward other
counsel, parties or witnesses.

Lawyers should require that persons under their supervision
conduct themselves with courtesy and civility.

2. When consistent with their clients” interest, lawyers should cooperate
with opposing counsel in an effort to avoid litigation that has already
commenced.

A.

Lawyers should avoid unnecessary motion practice or other judi-
cial intervention by negotiating and agreeing with other counsel
whenever it is practicable to do so.

Lawyers should allow themselves sufficient time to resolve any
dispute or disagreement by communicating with one another and
imposing reasonable and meaningful deadlines in light of the
nature and status of the case.

3. Alawyer should respect the schedule and commitments of opposing
counsel, consistent with protection of their client’s interests.

A.

In the absence of a court order, a lawyer should agree to reason-
able requests for extensions of time or for waiver of procedural
formalities when the legitimate interests of the client will not be
adversely affected.

Upon request coupled with the simple representation by counsel
that more time is required, the first request for an extension to
respond to pleading ordinarily should be granted as a matter of
courtesy.

. Alawyer should not attach unfair or extraneous conditions to

extensions of time. A lawyer is entitled to impose conditions
appropriate to preserve rights that an extension might otherwise
jeopardize, and may request, but should not unreasonably insist
on, reciprocal scheduling concessions.

. Alawyer should endeavor to consult with other counsel regard-

ing scheduling matters in a good faith effort to avoid schedul-
ing conflicts. A lawyer should likewise cooperate with opposing
counsel when scheduling changes are requested, provided the
interests of his or her client will not be jeopardized.

Alawyer should notify other counsel and, if appropriate, the
court or other persons at the earliest possible time when hear-
ings, depositions, meetings or conferences are to be canceled or
postponed.
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4. Alawyer should promptly return telephone calls and answer corre-
spondence reasonably requiring a response.

5. The timing and manner of service of papers should not be designed
to cause disadvantage to the party receiving the papers.

A.

Papers should not be served in a manner designed to take advan-
tage of an opponent’s known absence from the office.

Papers should not be served at a time or in a manner designed to
inconvenience an adversary.

Unless specifically authorized by law or rule, a lawyer should
not submit papers to the court without serving copies of all such
papers upon opposing counsel in such a manner that opposing
counsel will receive them before or contemporaneously with the
submission to the court.

6. Alawyer should not use any aspect of the litigation process, includ-
ing discovery and motion practice, as a means of harassment or for
the purpose of unnecessarily prolonging litigation or increasing
litigation expenses.

A.

Alawyer should avoid discovery that is not necessary to obtain
facts or perpetuate testimony or that is designed to place an un-
due burden or expense on a party.

A lawyer should respond to discovery requests reasonably and
not strain to interpret the request so as to avoid disclosure of
relevant and non-privileged information.

7. In depositions and other proceedings, and in negotiations, lawyers
should conduct themselves with dignity and refrain from engaging
in acts of rudeness and disrespect.

A.

Lawyers should not engage in any conduct during a deposition
that would not be appropriate in the presence of a judge.

Lawyers should advise their clients and witnesses of the proper
conduct expected of them in court, at depositions and at confer-
ences, and, to the best of their ability, prevent clients and wit-
nesses from causing disorder or disruption.

Alawyer should not obstruct questioning during a deposition or
object to deposition questions unless necessary.

Lawyers should ask only those questions they reasonably believe

are necessary for the prosecution or defense of an action. Lawyers
should refrain from asking repetitive or argumentative questions

and from making self-serving statements.
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8.

10.

Alawyer should adhere to all express promises and agreements with
other counsel, whether oral or in writing, and to agreements implied
by the circumstances or by local customs.

Lawyers should not mislead other persons involved in the litigation
process.

A. Alawyer should not falsely hold out the possibility of settlement
as a means for adjourning discovery or delaying trial.

B. Alawyer should not ascribe a position to another counsel that
counsel has not taken or otherwise seek to create an unjustified
inference based on counsel’s statements or conduct.

C. In preparing written versions of agreements and court orders, a
lawyer should attempt to correctly reflect the agreement of the
parties or the direction of the court.

Lawyers should be mindful of the need to protect the standing of
the legal profession in the eyes of the public. Accordingly, lawyers
should bring the New York State Standards of Civility to the atten-
tion of other lawyers when appropriate.

Lawyers’ Duties to the Court and Court Personnel

1.

2.

A lawyer is both an officer of the court and an advocate. As such,
the lawyer should always strive to uphold the honor and dignity of
the profession, avoid disorder and disruption in the courtroom, and
maintain a respectful attitude toward the court.

A. Lawyers should always speak and write civilly and respectfully
in all communications with the court and court personnel.

B. Lawyers should use their best efforts to dissuade clients and wit-
nesses from causing disorder or disruption in the courtroom.

C. Lawyers should not engage in conduct intended primarily to
harass or to humiliate witnesses.

D. Lawyers should be punctual and prepared for all court appear-
ances; if delayed, the lawyer should notify the court and counsel
whenever possible.

Court personnel are an integral part of the justice system and should
be treated with courtesy and respect at all times.

Judges' Duties to Lawyers, Parties and Witnesses

1.

Ajudge should be patient, courteous and civil to lawyers, parties and
witnesses.

A. Ajudge should maintain control over the proceedings and insure
that they are conducted in a civil manner.
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B. Judges should not employ hostile, demeaning or humiliating
words in opinions or in written or oral communications with
lawyers, parties or witnesses.

C. Judges should, to the extent consistent with the efficient conduct
of litigation and other demands on the court, be considerate of
the schedules of lawyers, parties and witnesses when scheduling
hearings, meetings or conferences.

D. Judges should be punctual in convening all trials, hearings, meet-
ings and conferences; if delayed, they should notify counsel when
possible.

E. Judges should make all reasonable efforts to decide promptly all
matters presented to them for decision.

F. Judges should use their best effort to insure that court personnel
under their direction act civilly toward lawyers, parties and wit-
nesses.

Duties of Court Personnel to the Court, Lawyers and Litigants

Court personnel should be courteous, patient and respectful while
providing prompt, efficient and helpful service to all persons having
business with the courts.

A. Court employees should respond promptly and helpfully to
requests for assistance or information.

B. Court employees should respect the judge’s directions concerning
the procedures and atmosphere that the judge wishes to maintain
in his or her courtroom.

10. Assistance Available

If you, or a colleague in the legal community, suffer from depression
or substance abuse (alcohol or drugs) to a degree significant enough to
adversely affect your work and those about you, there is help available.
For the New York State Bar Association’s lawyer assistance program, call
(800) 255-0569; for the lawyer assistance program of the Association of
the Bar of the City of New York, call (212) 302-5787. Their advice is free
and confidential. Several county bar associations offer similar services.

B. Unauthorized Practice

At present, there is no single place to turn in New York State for a
definition of the practice of law and what may constitute the unauthor-
ized practice of law in New York State. However, attorneys are referred
to the provisions of article 15 of the Judiciary Law (especially §§ 478 and
484). Investigation and prosecution of allegations of unauthorized prac-
tice are handled by the Attorney General'’s office (Judiciary Law §§ 476-a
to 476-c). Unauthorized practice may subject the violator to misdemean-
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or prosecution (Judiciary Law § 485) or contempt of court (Judiciary Law
§ 750[b]). (See, also, Judiciary Law §§ 16, 250).

C. Partnerships and Professional Corporations

In addition to the “solo” practice of law, attorneys form partnerships
and professional corporations to engage in the practice of law. In New
York state, attorneys forming such entities should consult, at least, New
York’s Partnership Law (New York has adopted the Uniform Partnership
Act) and Article 15 (Professional Service Corporations) of the Business
Corporation Law. Contact information: Department of State Division of
Corporations, State Records and Uniform Commercial Code, 99 Wash-
ington Avenue, 6th Floor, Albany, NY 12231, www.dos.state.ny.us/
corps/mission.html.

D. Judiciary Law Article 15

Because of the frequency of references to Judiciary Law article 15 in
this pampbhlet, its sections are listed below (outline from Book 29, Judi-
ciary Law, McKinney’s Consolidated Laws of New York, Annotated):

460. Examination and admission of attorneys.

460-a. Disclosure with respect to loans made or guaranteed by the New
York state higher education services corporation.

460-b. Applications for special arrangements.

461. Compensation of state board of law examiners; appointment and
compensation of employees.

462.  Annual account by state board of law examiners.
463. Times and places of examinations.
464. Certification by state board of successful candidates.

465. Fee for examinations and for credential review for admission on
motion; disposition; refunds; funds.

466. Attorney’s oath of office.
467. Registration of attorneys.

468.  Official registration of attorneys to be kept by the chief adminis-
trator of the courts.

468-a. Biennial registration of attorneys.

468-b. Clients’ Security Fund of the State of New York.

469. Continuance where attorney is member of legislature.
[469-a. Renumbered.]

470.  Attorneys having offices in this state may reside in adjoining
state.
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471.  Attorney who is judge’s partner or clerk prohibited from practic-
ing before him or in his court.

472.  Attorney who is surrogate’s parent or child prohibited from prac-
ticing before him.

473.  Constables, coroners, criers and attendants prohibited from prac-
ticing during term of office.

474. Compensation of attorney or counsellor.

474-a. Contingent fees for attorneys in claims or actions for medical,
dental, or pediatric malpractice.

474-b. Attorney retainer statements.

475.  Attorney’s lien in action, special or other proceeding.

475-a. [Notice of attorney’s lien prior to commencement of action; ser-
vice and contents.]

476.  Action against attorney for lending his name in suits and against
person using name.

476-a. Action for unlawful practice of the law.

476-b. Injunction to restrain defendant from unlawful practice of the law.

476-c. Investigation by the attorney-general.

477.  Settlement of actions for personal injury.

478.  Practicing or appearing as attorney-at-law without being admit-
ted and registered.

479.  Soliciting business on behalf of an attorney.

480. Entering hospital to negotiate settlement or obtain release or state-
ment.

481. Aiding, assisting or abetting the solicitation of persons or the pro-
curement of a retainer for or on behalf of an attorney.

482. Employment by attorney of person to aid, assist or abet in the
solicitation of business or the procurement through solicitation of
a retainer to perform legal services.

483.  Signs advertising services as attorney at law.

484. None but attorneys to practice in the state.

485.  Violation of certain preceding sections a misdemeanor.

486. Practice of law by attorney who has been disbarred, suspended,

or convicted of a felony.
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486-a. Conviction for felony of person who is an attorney and counselor
at law; notice thereof to be given by clerk to appropriate appellate
division of the supreme court.

487. Misconduct by attorneys.

488. Buying demands on which to bring an action.

489. Purchase of claims by corporations or collection agencies.
490. Limitation.

491. Sharing of compensation by attorneys prohibited.

492.  Use of attorney’s name by another.

493.  Attorneys forbidden to defend criminal prosecutions carried on
by their partners, or formerly by themselves.

494.  Attorneys may defend themselves.

495.  Corporations and voluntary associations not to practice law.
496. Statement to be filed by organizations offering legal services.
497.  Attorneys fiduciary funds; interest-bearing accounts.

498.  Professional referrals.

499. Lawyer assistance committees.

This content is a slightly revised version of the NYSBA pamphlet The

Practice of Law in New York State: An Introduction for Newly Admitted
Attorneys, originally published in 2012.
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How to Find a Job in State
Government

1. Research

law that are of interest. With well over 100 agencies, commissions,

divisions, boards and authorities to choose from, it would certainly
help in a job search to narrow down the field of options. To do this, it is
necessary to discover the statutory purposes of as many units of state
government as possible, and the current policy trends, goals and focus
of these units. The following list of reference materials about New York
State government would be a good place to begin:

]'ob seekers must first identify substantive areas of public policy and

¢ Legislative Manual (published annually)
* New York State Statistical Yearbook (published annually)

¢ Directory of State Agencies (published by the New York State De-
partment of State)

¢ The Red Book (published annually)

* From the New York State Web site at http:/ /www.ny.gov/ there are
links to the various agencies, offices and authorities

Once you have narrowed your search, and before writing a cover
letter or going to an interview, it is important to learn about the policy
and program priorities for those agencies/offices that interest you. The
following documents will help you with this task:

¢ Annual Message of the Governor to the Legislature on the State of
the State (available online)

¢ Annual Reports prepared by each agency, commission and author-
ity detailing office structure, recent accomplishments and goals

* The New York Red Book

Taking all of this background information into an interview will
certainly provide you with a competitive advantage, as you will be able
to demonstrate an interest in and knowledge of the work for which you

are applying.
Il.  Types of Legal Job Titles

There are several ways to secure a full-time job with state govern-
ment. The most common method is by taking an exam administered by
the Department of Civil Service. While the Department of Civil Service
calls this an exam, it is not a traditional test, but rather a questionnaire
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which can be completed at home, at your leisure. This exam is designed
to evaluate (rank) each applicant based upon his or her training and
experience. The questionnaire asks for information on the courses taken
in law school and the types of job experience and training you have had
to date. The answers (recorded on a computer sheet by the applicant) are
then fed into a computer.

When an agency is seeking to fill an attorney position, it requests
a list of candidates from Civil Service. In order to obtain a list from the
Opportunities in Public Service Legal Specialty Areas Exam, the agency
is asked to complete a similar questionnaire which describes the type of
training and experience required for a particular job. A list is then gener-
ated by the Department of Civil Service, which ranks those whose profile
may match the agency’s needs. The Civil Service Law requires the agen-
cies to hire for each position from the top three candidates on the list. If
a candidate declines an interview or refuses to accept employment, the
agency may go to the fourth name on the list, and so on.

lll. Employment Classifications

The Civil Service Law provides for different “classes” of employ-
ment within state government. The most common “classes” are competi-
tive, noncompetitive and exempt. If you are in a “competitive” title, it
means you have been hired from the civil service exam lists described
previously. This classification offers state employees the most protection
under the law. For example, if you are a competitive class attorney for an
agency that is disbanded, under Civil Service Law you will be given a
preference in filling similar jobs in other agencies.

If a position is classified as “exempt,” it is filled by agency appoint-
ment independent of any civil service list. The Civil Service Law states
that this class includes “all other offices or positions for which the Civil
Service Commission has determined it is not practicable to fill by com-
petitive or non-competitive examination.” If you are hired to fill an
exempt position, your salary level does not have to mirror the Attorney
Traineeship Schedule, and job retention is at the discretion of the agency
appointing authority. Therefore, this classification does not enjoy the
same job protection as a competitive title.

If a position is classified as “noncompetitive,” this means it is not
in the “exempt” class, but the Civil Service Commission finds it is not
practicable to ascertain the merit and fitness of applicants by competitive
examination. For example, many attorneys who are litigators for the state
may be classified as “noncompetitive,” since it is not always practicable
to test their litigation/trial skills. The Department of Civil Service adopts
minimum qualifications for appointments to noncompetitive positions.
As with “exempt” positions, “noncompetitive” positions are not filled
from any civil service list. With the exception of some attorneys in the
noncompetitive class who may be in policy-making positions, after ap-
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proximately one year most noncompetitive attorneys receive the benefit
of a set of tenure protections (exempt class attorneys do not receive these
protections).

Law students who obtain part-time/temporary employment with
state agencies while they are in school are generally classified as non-
competitive legal aides or exempt legal aides/interns. There is no civil
service exam for law students who are seeking part-time, nonpermanent
employment.

IV. Albany Law School’s Government Field Placement Programs

The Government Law Center (GLC) and the Clinic & Justice Cen-
ter co-sponsor a government field placement program for Albany Law
School students during the fall, spring and summer academic semesters.
Students earn three academic credits for working ten to fifteen hours
per week at a participating government law office, and participating in
a weekly class. This experience differs from traditional clinical programs
since it requires students to apply their legal skills in a different manner
as they work on legal aspects of significant public policy issues. Intern-
ships that involve essentially traditional legal skills are not part of this
program. Students participating in this program are supervised closely
by an attorney at the agency where they are assigned.

Albany Law School also offers a “Semester in Government Pro-
gram.” This is a unique opportunity for law students to spend 30 hours
per week working in a New York State government agency or the legis-
lature, under the supervision of a government lawyer/mentor. Students
are required to attend the weekly field placement seminar, as well as a
weekly three-hour course in government ethics at Albany Law School.
A total of 12 academic credits are awarded for this program. This is the
only full-time government law experience for law students in New York
State government.

Participating in internship experiences such as these will help with
the Opportunities in Public Service Legal Specialty Areas Exam admin-
istered by the Department of Civil Service. Since the exam is designed to
evaluate applicants based upon training and experience, the experience
gained through an internship can be invaluable.

V. State Ethics Law Regarding Students

Subdivision 8 of § 73 of the Public Officers Law provides that a
person who has been employed with the state cannot, for a period of
two years after leaving state employment, appear or practice before the
agency with which he or she was employed, or receive compensation for
any work rendered on behalf of any person or entity in relation to any
case or proceeding before that agency. In effect, the law prohibits state
employees from leaving their agency and then representing a private cli-
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ent in a matter before that agency for a period of two years after the end
of their service.

Many students have asked if this regulation would apply to them
working for a state agency part-time during law school or as interns.
The New York State Commission on Public Integrity issued an Advisory
Opinion on January 10, 1991 (Op. 91-1), which distinguishes between a
“student” and an “employee” for purposes of the two-year post-employ-
ment restrictions. The Commission held that the restrictions do not apply
to students so long as students meet the following four requirements:
(1) the student must be enrolled full-time as a student in an accredited
course of study or on seasonal recess therefrom; (2) the student cannot
work half-time or more per week during the school year; (3) a student
may not work full-time for more than 120 days (four months) during the
summer vacation period; and (4) the student cannot receive any state em-
ployee benefits, such as medical, retirement or vacation benefits or have
any right to re-employment. Advisory Opinion 09-02, issued on February
3, 2009, references Advisory Opinion No. 91-01 and reaffirms the four
criteria to be considered when determining whether post-employment
restrictions apply to a student, or not.

If you are not currently a full-time student, then the New York State
Public Officers Law would apply when you obtain public sector employ-
ment. It would be a good idea to become acquainted with the provisions
of this law prior to accepting employment. A guide to the law produced
by the New York State Commission on Public Integrity is reprinted at
the end of this book. The Joint Commission on Public Ethics (JCOPE)
replaced the former New York State Commission on Public Integrity
pursuant to the Public Integrity Reform Act (L.2011, ch. 399). Consult the
JCOPE website, www.jcope.ny.gov, for any updates on the guide of post-
employment restrictions.

VI. Conclusion

Public sector employment with New York State can be very reward-
ing. As each agency is unique, so are the functions of the various offices
of counsel. It is important to do your research and be prepared in order
to write informative cover letters that capture the reader’s attention, to
engage in substantive discussion during the interview process and to
determine which agencies best meet your goals.

This article originally appeared in Legal Careers in NYS Government,
10th Ed. (NYSBA, 2012).
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Legal Education and the Future of
the Legal Profession

Seeking Quality, Employers Target
Skilled Law Grads

hen it comes right down to it, all the hand-wringing over the

quality of legal education—practical lessons vs. theoretical,

two years of study vs. three, the bar exam vs. reality—all boils
down to one simple question.

Can Graduates Do the Job?

The answer often depends on what employers need. And what em-
ployers need depends on the size of the firm, the type of law they prac-
tice and whether they have the resources to invest in training lawyers in
the specialty work their firms provide.

The State Bar’s Task Force on the Future of the Legal Profession,
in its 2011 report, struggled with the question in making recommenda-
tions for changes to law school curriculum. “What is practice ready,” the
report asked, “in a profession where there is a myriad of practice types in
the law firm setting and an apparent preference in the legal marketplace
for specialist practitioners?”

And, what do non-firm employers look for in their first-year hires?
What about those seeking quality employees within the judiciary, district
attorney offices or nonprofit or legal aid practices?

Writers Mark Mahoney and Brandon Vogel took the challenge. Be-
low, their reports from the employment front lines of private and public
practice.

Law Firms Differ Over Skills Needed
by Grads

By Mark Mahoney

pparently, there are as many different answers to the question—
what is practice ready?—as there are types of law firms.

John P. Amershadian, president of Hodgson Russ LLP, said
his firm is not looking for law schools to produce specialists, but rather
to graduate lawyers who are willing to work hard and are trained to
learn.
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“I think there’s too much recent focus on this idea that they ought
to know particular things about a substantive area of law. I don’t
expect them to,” said Amershadian, whose 197-year-old firm employs
more than 200 lawyers in six Northeastern cities. “I'd much rather
they spend their time learning how to learn, learning how to research,
learning how to analyze, than I want them to know particular sub-
stantive rules. They’ll learn that here, or in any law firm.”

He said he wants graduates to come out of law school with the abil-
ity to take on a project and figure out how to approach it.

He admitted that because of the size of his firm, he has the luxury of
time in bringing new associates up to speed on specific areas of law. He
said if he were a solo practitioner, he would “probably take a different
attitude toward this.”

On the Front Lines

Tucker Stanclift, founding partner at Stanclift, Ludemann and Mc-
Morris PC in Glens Falls, has that different attitude, in large part out of
necessity.

Stanclift said his small-town firm of eight attorneys is seeking gradu-
ates who understand the fundamentals of the frontline practice of law.
He suggested law schools focus less on theory and more on practical
skills.

“I'm an in-the-trenches practitioner. The fundamentals of the front-
line practice of law aren’t always about the theoretical,” he said. “I think
most people can learn what they need to learn in law school in about a
year-and-a-half. As practitioners, we spend as much time, if not more,
trying to unteach them some of the things they learned in law school.”

Among the other qualities sought by law firms in new hires were
a track record of performance, people skills, a personality that fits the
culture of the firm they’re joining, and energy and ambition, according to
a 2013 article by Sumita Dalal, CEO and founder of the legal education
website, FindMyLawTutor.

Other sources suggested that law schools should focus on transna-
tional studies to serve the growing global market, management skills,
good writing and more clinical work.

New attorneys are still struggling to find work, as demand for new
associates remained stagnant in the fall of 2013, following a five-year
trend, according to a survey conducted by the National Association for
Law Placement (NALP).

“We have seen some bobbling in recruiting volumes this past fall,
with some numbers that point to increased recruiting volumes and some
that suggest decreased volume,” NALP Executive Director James Leipold
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said in a prepared statement. “In any event, most of the markers that we
track have more or less flat-lined for the last several years.”

That puts added pressure on law schools to graduate attorneys who
fit in with what law firms need.

Stanclift—a former chair of the State Bar’s Young Lawyers Section
and a member of the Future of the Legal Profession task force—sug-
gested that law schools teach and train graduates in much the same way
medical schools prepare doctors, with residency requirements before
being licensed to practice.

“There’s very little comprehension of first-year associates about
the practical application of the things you teach in law school,” he said.
“Where I think prospective new associates are lacking is in knowledge
about the practice of law, about the fundamentals of the business of the
law, and not the theoretical that is being taught in the classroom.”

Stanclift also said law schools should spend more time teaching stu-
dents the business end of lawyering.

“The fundamentals of basic business are not being taught in law
school. They don’t teach it to you,” he said. “I think we are doing a dis-
service to our future profession by not explaining to them that this is a
business as well as a profession. ‘Sale” is not a four-letter word.”

Amershadian agreed that law schools could do a better job teaching
about the business of law.

“Everybody in law school ought to take an accounting class,” he
said.

Business acumen among new grads was listed as a top need by
administrators of law firms in recent articles on the subject. Some law
professionals quoted said that while new lawyers do not need to know
profit-and-loss or get involved in billing, they do need to understand the
business side of legal work.

Stanclift said law school debt has forced graduates to look for high-
paying jobs in order to pay off their loans, which can average $125,000 or
more.

“There are only a few of those jobs compared to the population,”
he said. “If you want to work in Glens Falls, you're not going to make
$150,000 your first year out of law school. You’'d be lucky to make that 10
years out of law school.”

Amershadian said he didn’t see new associates focusing on getting
jobs to repay their loans. But he is losing new attorneys to the in-house
legal teams of corporations, including some of his own clients.

He said he hoped the specialized training his firm provided would
come back to help his firm in referrals and business from those former
associates.
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Amershadian also complimented the latest crop of law school grads
for their willingness to buck a common view of today’s young people
in terms of their questionable work ethic and unwillingness to put in
long hours.

He said the youngest lawyers are eager to work and often put in
the longest hours, well aware of their good fortune in finding full-time
employment in a difficult economy.

MARK MAHONEY is the former Associate Director of NYSBA's Media Services and
Public Affairs Department.

What District Attorneys, Judges Prize

in Lawyers
By Brandon Vogel

would require students to take a writing-intensive course each semes-

If Justice Deborah H. Karalunas were ever a law school dean, she
ter.

“You can never do enough to improve your writing skills,” said
Karalunas, presiding justice of the Onondaga County Supreme Court,
Commercial Division, and past chair of the Judicial Section. “That is key
to being a good clerk and lawyer.”

As a former partner at Bond Schoeneck & King and as a judge for the
last 12 years, Karalunas knows exactly what it takes to succeed as a clerk
and what she wants in a law clerk.

“Strong analytical and research skills are the most important skills
for a clerk,” said Karalunas. “I also want someone who is a clear and
concise writer. A law clerk must be reliable and cooperative, efficient,
flexible and responsive to critique. A law clerk must understand the im-
portance of keeping confidences.”

Karalunas works closely with law students. “I think law students
should be instructed on the differences between computer research and
book research. Each has distinct advantages,” said Karalunas. “Some-
times young lawyers do not appreciate the benefits of book research.”

For example, Karalunas said, “When researching a statutory provi-
sion, sometimes it is easier to find ‘the answer’ in the McKinney’s head-
notes than on the computer.”

Hon. Victoria A. Graffeo, senior associate judge of the Court of Ap-
peals, noted that the Court of Appeals attracts “very highly qualified
applicants” for clerkships. She hires clerks who have had prior legal
experience.
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She considers three characteristics the most important for judicial
clerkships. “First is the analytical acumen to properly identify issues and
conduct thorough research. Second are excellent writing skills and clarity
of expression, as well as the ability to concisely present the issues,” said
Graffeo. “Lastly, it is good judgment, which comes with time and experi-
ence.”

DAs as Employers

The right fit is the most important consideration for John M. George,
first deputy district attorney of the Westchester County District Attor-
ney’s Office, when he hires a new assistant district attorney.

With the economic decline, there are a greater number of applicants
for available assistant district attorney positions. George acknowledged
that law graduates now compete with admitted attorneys who have lost
their jobs or are looking to make a lateral move.

“In the past, we liked to have a freshman class and bring them up
together as a class,” said George. “We have been somewhat forced to hire
admitted attorneys” because DA offices need people with some practical
experience.

George said his office is “looking for people with academic profi-
ciency, legal intelligence, and who are well-rounded. Really, we need
someone who is going to fit in with the team and see public service as a
noble cause.”

Law schools are still fulfilling their mission of teaching “how to think
like lawyers, read a case and interpret what they see,” he said.

“Law schools have come forward with more practical experiences for
law students,” said George. “That’s important. The real world is some-
times at odds with the academic world.”

In Warren County, District Attorney Kathleen B. Hogan said she
hires a number of summer interns, a few of whom have gone on to serve
as assistant district attorneys in Warren County. Hogan has successfully
referred interns to other district attorneys’ offices because she can vouch
for their good work and skills.

“The most important thing we look for is unwavering integrity,” said
Hogan. “We look for people with integrity, and who are bright.”

BrRANDON VoGEL is NYSBA's Social Media and Web Content Manager.

This article originally appeared in the May/June 2014 NYSBA State
Bar News.
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Can Attorney Behavior Outside
the Office Lead to Disciplinary
Action?

To the Forum:

I have always been curious about what conduct outside of legal
practice could potentially affect my ability to practice law. Recently, for
whatever reason, I have done a number of things that some people have
told me are unbecoming. For example, last year my home suffered dam-
age after Super Storm Sandy. My insurance claim listed not only items
of direct loss, but also some items that needed repair even before the
storm, but which “may” have been exacerbated by it. In addition, I cur-
rently own real estate for investment. Several of these properties display
numerous building code violations and fines. Lastly, a month or so ago,
I submitted an application for a bank loan, and I may have said on the
application that I attended Yale Law School, rather than my true alma
mater, “Yala” Law School.

My question for the Forum: Do any of these constitute violations of
the Rules of Professional Conduct that could lead to disciplinary charges?

Sincerely,
Risk E. Behavior

Dear Risk E. Behavior:

Although we suspect that there are some who may believe that a
firm divide should exist between the personal and professional lives
of an attorney, the fact is that we are officers of the Court with specific
ethical and legal responsibilities. Attorneys should know that they are
representatives of our profession and that conduct outside the practice of
law can result in disciplinary action.

While this may seem basic, lawyers should be mindful of Rule 8.4 of
the Rules of Professional Conduct which states that “a lawyer or law firm
shall not engage in illegal conduct that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as a lawyer...” See Rule 8.4(b). Fur-
thermore, “a lawyer or law firm shall not engage in conduct involving
dishonesty, fraud, deceit or misrepresentation...” See Rule 8.4(c).

The question whether an attorney’s conduct outside of a professional
practice can be subject to disciplinary action has been subject to much
debate. In New York, conduct or dishonesty in an attorney’s business or
personal dealings may give rise to a level warranting professional disci-
pline. See Hal R. Lieberman, Discipline for ‘Private Conduct’: Rationale and
Recent Trends, N.Y.L.J., Feb 19, 2013, p. 3, which gives several examples
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where attorneys were disciplined for certain acts of misconduct outside
of their respective legal practices, including:

¢ falsely accusing a state trooper of having uttered anti-Semitic slurs
against him, and reaffirming those accusations on more than one
occasion, in an attempt to get out of a speeding ticket;

¢ willfully refusing, in violation of court orders, to timely pay child
support;

* pursuing vexation litigation as a “party-litigant, not as an attor-
ney”;

e telling the coexecutor under a will executed by the lawyer’s uncle
that the lawyer needed a power of attorney (“POA”) from the un-
cle to reinstate dormant bank accounts but instead used the POA
to restructure, and to attempt to restructure, his uncle’s accounts
for the lawyer’s personal benefit; and

e fraudulently occupying a rent-regulated apartment for two years
after the death of the tenant of record.

Id. (internal citations omitted).

Suspensions were deemed an appropriate sanction for an attor-
ney who pled guilty to possessing and engaging in the distribution of
narcotics (see In re Silberman, 83 A.D.3d 95 (1st Dep’t 2009)) as well as for
another attorney who pled guilty to operating a motor vehicle under the
influence of alcohol and leaving the scene of an accident (see In re Clarey,
55 A.D.3d 209 (2d Dep’t 2008), cited in Lieberman, supra, at p. 3). A more
drastic penalty—immediate disbarment—was imposed where an attor-
ney was convicted of forging a medical prescription form (see In re Felsen,
40 A.D.3d 1257 (3d Dep’t 2007)); in another case an attorney’s conviction
for felony assault resulted in automatic disbarment (see In re Ugweches, 60
A.D.3d 125 (1st Dep’t 2009)). Lieberman, supra.

This year, an attorney was disciplined for impersonating someone
on a dating website that resulted in criminal charges (see In re O’Hare,
968 N.Y.S.2d 394 (1st Dep’t July 17, 2013)), and another for disregarding
an order of protection by sending text messages to an estranged spouse
(see In re Knudsen, 109 A.D.3d 94 (1st Dep’t 2013)). Outside of this state,
one disciplinary authority cited an attorney for violating the equivalent
of Rule 8.4(c) by misrepresenting the condition of his home in connection
with alleged water damage which occurred in his basement. See Edward
J. Cleary, Accountability or Overkill: Disciplining Private Behavior, available
at http:/ /www.mnbar.org/benchandbar/2001/feb01/prof-resp.htm.

The situations presented in your inquiry, though perhaps not as
egregious as the conduct noted above, could potentially subject you to
disciplinary action. Here’s why.
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“[A]lny lawyer who commits a ‘serious crime,” as defined in the stat-
ute, is subject to professional discipline whether or not the conviction has
anything to do with the attorney’s law practice.” See Hal R. Lieberman
and Richard Supple, Private Conduct and Professional Discipline, N.Y.L.].,
July 23, 2002, p. 20; see also Judiciary Law § 90(4)(d).

Judiciary Law § 90(4)(d) defines the term “serious crime” as

any criminal offense denominated a felony under the
laws of any state, district or territory or of the United
States which does not constitute a felony under the laws
of this state, and any other crime a necessary element
of which, as determined by statutory or common law
definition of such crime, includes interference with the
administration of justice, false swearing, misrepresen-
tation, fraud, willful failure to file income tax returns,
deceit, bribery, extortion, misappropriation, theft, or an
attempt or conspiracy or solicitation of another to com-
mit a serious crime.

Inflated insurance claims are likely a crime under New York Penal
Law §§ 176.00-176.35. Whether it is a mis-demeanor or a felony will de-
pend on the amount of money involved but should you be convicted of
a felony, you would be subject to automatic disbarment under Judiciary
Law § 90(4)(a). At a minimum, there is also the possibility of automatic
suspension from practice under Judiciary Law § 90(4)(f), which provides
that

[a]ny attorney and counsellor-at-law convicted of a seri-
ous crime, as defined in paragraph d of this subdivision,
whether by plea of guilty or nolo contendere or from a
verdict after trial or otherwise, shall be suspended upon
the receipt by the appellate division of the supreme
court of the record of such conviction until a final order
is made pursuant to paragraph g of this subdivision.

Lawyers should not submit inflated insurance claims. It subjects you
to possible disciplinary action, almost certainly jeopardizing your profes-
sional career in the short term and possibly permanently.

Turning to your real estate with numerous building code violations
and fines, although your obvious neglect of these properties may not be
something that would get you prosecuted for a serious crime, why are
you taking the risk that someone might file a complaint against you? The
kind of conduct you describe could be viewed as conduct reflecting on
your “honesty, trustworthiness or fitness as a lawyer.” Therefore, if you
do engage in a business which would subject you to scrutiny by adminis-
trative authorities, you would be well advised to comply with all neces-
sary regulations, especially building codes.
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The false statement in your loan application that you went to Yale
Law School instead of “Yala” Law School is something that you most
certainly realize was not the right thing to do. Obviously, you know that
you had an obligation to be completely accurate when you applied for
a loan and that any material misstatement in the application could be
a federal criminal offense (see 18 U.S.C § 1014 (2013)), which would be
likely to result in disciplinary action. Furthermore, as discussed above,
at a minimum, an act of misrepresentation, fraud or deceit qualifies as a
serious crime under Judiciary Law § 90(4)(f) that would subject you to
automatic suspension from practice and could even result in automatic
disbarment under Judiciary Law § 90(4)(a). As we have stated above, you
would be wise not to engage in any action of misrepresentation, fraud or
deceit, such as misstating where you went to law school, since it would
place your professional career at risk.

Although this should go without saying, an attorney should never
make any inaccurate disclosure of information concerning himself or
herself because even an attorney’s misrepresentation of his or her own
professional background can result in discipline. Indeed, one jurisdiction
has disciplined an attorney for misrepresenting which law school he at-
tended on the resume he sent to a prospective employer. In re Hadzi-An-
tich, 497 A.2d 1062 (D.C. 1985). In another jurisdiction, an attorney was
suspended from practice for three years for falsifying grades on his law
school transcript. In re Loren Elliotte Friedman, 2009 Ill. Atty. Reg. Disc.
LEXIS 75, aff'd, 2010 I1I. Atty. Reg. Disc. LEXIS 126 (I1L. 2010).

Attorneys “should know better” even when acting outside the office.
We are not setting an unreachable bar, but only wish to remind attorneys
that when dealing with others, even outside of the attorney-client rela-
tionship, it is necessary for attorneys to always act with common sense
and candor in their dealings outside of their professional world.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the October 2013 NYSBA Journal.
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Court Appearance

To the Forum:

I graduated law school last year and was just admitted to the bar.
With very few job prospects out there for young attorneys, I decided to
hang out my own shingle. Lately I have encountered judges and counsel
who give me strange looks when they see me in court or at a meeting. I
have also lost a few clients and have come to realize, I am not sure why,
that this may have something to do with my appearance. I never really
understood the need for attorneys to dress formally. So I dress pretty
much the way I did in law school. I don’t wear a tie when I am in court.
I usually enjoy sporting a nice pair of expensive jeans and then top them
off with some brightly colored shoes. Some of the judges that I have ap-
peared before have openly commented not only on my informal dress
but also my piercings and a few visible tattoos. To me, the way I dress
is an expression of my basic rights to free speech. It is the quality of my
arguments that should count, not the way I dress that should be impor-
tant. I am the first member of my family to become a lawyer and do not
have any mentors to help me. Do I have a professional obligation to wear
a suit and tie when I am in court? What about meetings with clients or
other lawyers?

Sincerely,
N.O. Fashionplate

Dear N.O. Fashionplate:

We all remember the famous scene in My Cousin Vinny where Vin-
cent LaGuardia Gambini, Esq., makes his first appearance before the
Honorable Chamberlain Haller wearing a leather jacket. When asked by
the judge what he is wearing, Vinny says “I don’t get the question,” and
answers “Um, I'm wearing clothes.” In the iconic colloquy that follows,
Judge Haller sternly sets us all straight about proper dress in the court-
room:

Judge Haller: When you come into my court looking
like you do, you not only insult me, but you insult the
integrity of this court!

Vinny: I apologize, sir, but, uh...this is how I dress.

Judge Haller: The next time you appear in my court, you
will look lawyerly. And I mean you comb your hair, and
wear a suit and tie. And that suit had better be made out
of some sort of...cloth. You understand me?

Vinny: Uh yes. Fine, Judge, fine.
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Hopefully, we all “get” what Judge Haller was saying to Mr. Gam-
bini: appropriate dress is part of professional responsibility, especially
when we go to court.

In the past two decades, the business community has experienced
many changes in how people dress at the office and in other professional
settings. Some attribute this to the technology sector (see Claire Cain
Miller, Techies Break a Fashion Taboo, N.Y. Times, Aug. 3, 2012), which is
almost completely dominated by younger entrepreneurs who believe
that, like the typewriter, the “suit and tie” for men and business suits for
women are relics of a foregone era. While many law offices have adopted
business casual as the norm, the legal profession has held the line when
it comes to traditional business attire in a professional setting, even
though, more often than not, clients are more likely to dress in business-
casual attire when meeting with their counsel.

We know that this may seem old-fashioned, but we should not over-
look the fact that court proceedings are serious business. They are forums
that address our basic freedoms and countless economic issues. How we
dress in the courtroom is a sign of respect that should be consistent with
the seriousness of what we do when we appear in court. Believe it or not,
attorneys have shown up in court wearing jogging suits and sneakers;
we can only wonder what they were thinking.

We attorneys should not dress in a manner that unnecessarily calls
attention to ourselves or adopts a casual attitude about the importance
of what we do and the judicial process. Former Chief Judge Judith S.
Kaye put it best when she said that “[one’s] dress should not be noticed
[and we] should stand out for the quality of our presentation.” See Ann
Farmer, Order in the Closet—Why Attire for Women Lawyers Is Still an Issue,
American Bar Association, Perspectives, Vol. 19, No. 2 (Fall 2010). Al-
though Chief Judge Kaye’s comments were focused on female attorneys,
proper dress in the courtroom is not a gender issue, and all attorneys
should follow her sage advice.

Perhaps anticipating what Judge Haller would say a few years later
in My Cousin Vinny, a Florida court took on the issue in Sandstrom v.
State, 309 So. 2d 17 (Fla. Dist. Ct. App. 1975), cert. dismissed, 336 So. 2d 572
(Fla. 1976), when a lawyer showed up in court wearing what appeared
to be a white leisure suit (probably similar to what John Travolta wore
in Saturday Night Fever), no tie and exposed chest hair. The court opined
in Sandstrom that proper attire in the courtroom is an integral part of our
judicial system. In the words of the court:

The wearing of a coat and necktie in open court has been
a long honored tradition. It has always been considered
a contribution to the seriousness and solemnity of the
occasion and the proceedings. It is a sign of respect. A
“jacket and tie” are still required dress in many public
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places. The Supreme Court of the United States by “No-
tice to Counsel” advises that appropriate dress in ap-
pearing before that court is conservative business dress.
Would anyone question that includes a coat and necktie?

In our judgment the court’s order requiring appellant to
wear a tie in court was a simple requirement bearing a
reasonable relationship to the proper administration of
justice in that court. Appellant’s dogged refusal to com-
ply demonstrated a total lack of cooperation by counsel
and was hardly befitting a member of the bar.

Id.

But how does one know what is appropriate, and what is not? While
that may be a relatively easy task when we are talking about men wear-
ing a suit and tie to court, we should also understand that appropriate
standards are not always written in stone and, in fact, often change with
the times. And, what is acceptable to some may not be acceptable to ev-
eryone. Peck v. Stone, 32 A.D.2d 506 (4th Dep’t 1969), is a great example.
In Peck, the trial court order prohibiting a female attorney from wearing
a miniskirt in court resulted in a reversal by the Appellate Division. The
court in Peck found that:

[T]he record fail[ed] to show that petitioner’s appear-
ance in any way created distraction or in any manner
disrupted the ordinary proceedings of the court. There
is no suggestion that petitioner’s dress was so immodest
or revealing as to shock one’s sense of propriety. Neither
is it urged by respondent that the continued appearance
by petitioner, so garbed, would create any distraction. In
fact, with understandable candor, respondent’s counsel
admitted that no such claim was made, and, further

that her appearance did not create a disruptive condi-
tion. Furthermore the record demonstrates that during
appellant’s colloquy with the court she was at all times
respectful, reserved and at no time could her demon-
strated attitude in any manner be considered contrary to
her ethical responsibilities as an officer of the court.

Id.

In re De Carlo, 141 N.J. Super. 42 (1976), is another example. Citing
Peck and distinguishing Sandstrom, the appellate court reversed the lower
court’s contempt order that chastised a female attorney who wore gray
wool slacks, a matching gray sweater and a green open-collared blouse
in court, finding such attire “w[as] not of the kind that could be fairly
labeled disruptive, distractive or depreciative of the solemnity of the
judicial process so as to foreclose her courtroom appearance.” Id. The
following decade, a California appellate court held that the standard
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for appropriate courtroom attire was based on the test as to “whether it
interfere[d] with courtroom decorum disrupting justice, that is, whether
it tend[ed] to cause disorder or interference with or impede the function-
ing of the court.” See Jensen v. Superior Court, 154 Cal. App. 3d 533 (1984)
(reversal of lower court’s refusal to permit plaintiff’s attorney, who wore
a turban, to appear at a hearing, unless the attorney showed he wore the
turban for some “legitimate” purpose).

An opinion of the New York County Lawyers’ Association Com-
mittee on Professional Ethics (the NYCLA Opinion) is also instructive
and expresses the view that the Code of Professional Responsibility (the
precursor to the current Rules of Professional Conduct (the RPC)) did
not prohibit female attorneys “from wearing appropriately tailored pants
suits or other pant-based outfits in a court appearance.” See NYCLA Eth.
Op. 688, 1991 WL 755944 (1991). In support of this view, the NYCLA
Opinion cited to former Disciplinary Rules 1-102(A)(3) and (5) as well
as 7-106(C)(6), respectively. Both of these rules are now codified (though
slightly revised) as Rules 8.4(b)-(d) and 3.3(f)(2) of the RPC. Rule 8.4(d)
of the RPC provides that “a lawyer...shall not engage in conduct that
is prejudicial to the administration of justice.” Furthermore, Rule 3.3(f)
(2) of the RPC states that “[i]Jn appearing as a lawyer before a tribunal, a
lawyer shall not engage in undignified or discourteous conduct.”

More recently, at a Seventh Circuit Bar Association Meeting in 2009,
a judge declared that for women “titillating attire was a huge problem,
[and] a distraction in the courtroom” and that “[one should not] dress
in court as if it’s Saturday night and you're going out to a party.” The
same judge also frowned upon men “who sported loud ties, some with
designs like smiley faces.” See John Schwartz, At a Symposium of Judges, a
Debate on the Laws of Fashion, N.Y. Times, May 22, 2009.

With all due respect to what you say is your need to express your
rights of free speech, when it comes to proper dress there are some things
best left at the door when you enter a courthouse. As officers of the court
and members of the bar, we all have both a professional and an ethical
obligation to dress in a professional manner when appearing in court.
That means a suit and tie for men and an appropriate business suit for
women. With regard to your tattoos and piercings, we would suggest
that you do your best to remove any distracting jewelry before you ap-
pear before any judge, because such accessories cause unnecessary dis-
traction and potentially interfere with courtroom decorum. See, e.g., Peck,
32 A.D.2d at 507-08; see also Jensen, 154 Cal. App. 3d at 537. It is hard to
help you with your tattoos which may not be so easy to hide. We suggest
that the next time you appear in court, you would be wise to make every
effort to hide the more potentially distracting tattoos so that a judge may
focus more closely on what you are saying rather than what you look
like. For better or worse, human beings have a natural inclination to
focus on what people look like, so based on how you describe yourself,
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we believe that you should limit how many visible tattoos people can see
when you are in court.

As for your question concerning proper dress when meeting with cli-
ents or other lawyers, hopefully your own common sense should guide
how you present yourself in those particular settings. As your client’s
counsel, you are in the best position to gauge your client’s expectations.
If, for example, you happen to represent a client who also shares your
interest in piercings and tattoos, then it may be acceptable in limited
circumstances to dress informally in the manner as you have described.
However, when meeting with other lawyers (and potentially adverse
parties) we strongly advise that you dress as if you were going to court.
Many times an adversary and his or her client will scrutinize how the
opposing party and lawyer present themselves, and you do not want to
dress in a way that could potentially compromise the manner in which
you would advocate for your client.

Remember, people rarely get criticized for overdressing, a view that
was recently embraced by one notable pop culture figure. See Justin
Timberlake, “Suit & Tie,” on The 20/20 Experience (RCA Records 2013).
However, those who dress down often face the risk of having their choice
of clothing overshadow what they might be saying. To that end, use your
best judgment deciding what to wear when you meet with a client. But
when you go to court you have an obligation to present yourself in a
respectful manner (which means appropriate business attire).

That said, we should all remember that the standards for appropriate
dress are never stagnant and are likely to change with the times. It would
be interesting to put this Forum in a time capsule and open it in 20 years.
Will judges still wear robes, and will lawyers still wear business suits in
court? We think so, but only time will tell.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the May 2014 NYSBA Journal.
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What Is Sanctionable Conduct?

To the Forum:

I am always conscious about running up unnecessary legal fees in
litigation matters and I am acutely aware that, in this current economic
climate, clients scrutinize legal bills more than ever. I recently succeeded
in winning summary judgment on liability for my client in a breach of
contract matter and the trial court subsequently directed a hearing on
damages in which my adversary, David Delayer (Delayer), moved for a
stay in the appellate court. The stay was granted, however, on the condi-
tion that Delayer’s client post an undertaking. The day after the stay
was granted, I emailed Delayer asking if his client would be posting the
undertaking directed by the appellate court. His response was, “We have
not made that determination as of yet.” A few days later, at a conference
before the trial court, Delayer said that his clients “were not seeking to
obtain an undertaking.” Since Delayer represented that he was not going
to seek an undertaking, the trial court scheduled a damages hearing at
the conference to occur in 30 days. The day after the conference and in
preparation for the hearing, I served a document subpoena upon Delay-
er, which he moved to quash. That motion was argued a few days before
the damages hearing and was granted in part by the trial court. The
following morning, I was informed by Delayer that his client had posted
the undertaking directed by the appellate court which it had required in
order to stay the damages hearing. That afternoon, counsel for the insur-
ance company (which issued the undertaking) informed me that Delayer
had applied for the bond “weeks earlier.” This is the first I had heard
about the timing of the application for the bond, and from past experi-
ence I know that a bond is usually issued in a matter of days (if not the
same day). Had I known that Delayer had applied for the bond weeks
ago (and assuming it was issued shortly after he applied for it), then I
would not have been forced to spend unnecessary time opposing his mo-
tion to quash since he likely knew weeks prior that the bond was issued,
thereby staying the damages hearing.

I believe that Delayer’s actions are unprofessional. At a minimum,
Delayer’s behavior is a clear example of uncivil (perhaps unethical) con-
duct motivated solely for the purpose of increasing my client’s litigation
expenses.

My questions for the Forum: Did my adversary act unprofessionally?
Is Delayer’s conduct sanctionable?

Sincerely,
A. Barrister
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Dear A. Barrister:

What constitutes sanctionable conduct is one of the most hotly de-
bated matters faced by the bench and the bar. Section 130-1 of the Rules
of the Chief Administrator of the Courts, 22 N.Y.C.R.R. 130-1 (Rule 130-1
or Part 130) sets forth the provisions governing how costs and sanctions
may be awarded by a court when it finds that a party or its attorney has
acted in a manner warranting the imposition of costs or sanctions. Spe-
cifically, Rule 130-1.1 states:

(a) The court, in its discretion, may award to any party
or attorney in any civil action or proceeding before

the court, except where prohibited by law, costs in the
form of reimbursement for actual expenses reasonably
incurred and reasonable attorney’s fees, resulting from
frivolous conduct as defined in this Part. In addition

to or in lieu of awarding costs, the court, in its discre-
tion may impose financial sanctions upon any party or
attorney in a civil action or proceeding who engages in
frivolous conduct as defined in this Part, which shall be
payable as provided in section 130-1.3 of this Part. This
Part shall not apply to town or village courts, to proceed-
ings in a small claims part of any court, or to proceed-
ings in the Family Court commenced under Article 3, 7
or 8 of the Family Court Act.

(b) The court, as appropriate, may make such award of
costs or impose such financial sanctions against either
an attorney or a party to the litigation or against both.
Where the award or sanction is against an attorney,

it may be against the attorney personally or upon a
partnership, firm, corporation, government agency,
prosecutor’s office, legal aid society or public defender’s
office with which the attorney is associated and that has
appeared as attorney of record. The award or sanctions
may be imposed upon any attorney appearing in the
action or upon a partnership, firm or corporation with
which the attorney is associated.

(c) For purposes of this Part, conduct is frivolous if:

(1) it is completely without merit in law and cannot
be supported by a reasonable argument for an exten-
sion, modification or reversal of existing law;

(2) it is undertaken primarily to delay or prolong the
resolution of the litigation, or to harass or maliciously
injure another; or

(3) it asserts material factual statements that are false.
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Frivolous conduct shall include the making of a
frivolous motion for costs or sanctions under this
section. In determining whether the conduct under-
taken was frivolous, the court shall consider, among
other issues, (1) the circumstances under which the
conduct took place, including the time available for
investigating the legal or factual basis of the conduct;
and (2) whether or not the conduct was continued
when its lack of legal or factual basis was apparent,
should have been apparent, or was brought to the
attention of counsel or the party.

(d) An award of costs or the imposition of sanctions may
be made either upon motion in compliance with CPLR
2214 or 2215 or upon the court’s own initiative, after

a reasonable opportunity to be heard. The form of the
hearing shall depend upon the nature of the conduct and
the circumstances of the case.

Although a full discussion of what constitutes sanctionable con-
duct could take up volumes of this Journal, it appears that the situation
which you have described focuses primarily on the question of whether
a potentially expensive delay caused by an adversary rises to the level
of frivolous conduct and should be sanctioned. Rule 130-1.1(c)(2) notes
that frivolous conduct includes actions which are “undertaken primarily
to delay or prolong the resolution of the litigation, or to harass or mali-
ciously injure another.” Rule 130-1.1(c)(2). One example of sanctionable
delay involved a law firm which had hindered the resolution of a litiga-
tion by twice moving for additional time to submit an appeal brief while
withholding for many months information regarding a related settlement
in another state that mooted the appeal and of the firm's intention to
move to dismiss the appeal on that ground. See Naposki v. First National
Bank of Atlanta, 18 A.D.3d 835 (2d Dep’t 2005).

Of course, an analysis as to what constitutes sanctionable conduct
would be incomplete without mentioning Rule 11 of the Federal Rules
of Civil Procedure. Although the federal courts are often hesitant to
order sanctions when faced with the allegation that a party or its counsel
engaged in conduct intended to “cause unnecessary delay, or needlessly
increase the cost of litigation...” (see Fed R. Civ. P. 11(b)(1)), Rule 11 is
not by itself the only weapon to combat delay tactics by an attorney. 28
U.S.C.A. § 1927 states that

[a]ny attorney...who so multiplies the proceedings in
any case unreasonably and vexatiously may be required
by the court to satisfy personally the excess costs, ex-
penses, and attorneys’ fees reasonably incurred because
of such conduct.
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In Wechsler v. Hunt Health Systems, Ltd., 216 F. Supp. 2d 347 (S.D.N.Y.
2002), the District Court granted sanctions pursuant to both Rule 11
and 28 U.S.C. § 1927 against a defense counsel who “on the eve of [a]...
pre-trial conference to set a trial date...sought [a] procedurally unsound
motion for summary judgment.” Id. at 357. The court in Wechsler noted
that such conduct by defense counsel “sought to needlessly delay th[e]
action.” Id. at 358.

Naposki and Wechsler show just two examples of how courts view
delay tactics—they are not taken lightly. While we all know that delay
and expense are often inevitable in litigation, smart lawyers recognize
that they only create problems for themselves when they engage in delay
tactics that include unnecessary motion practice (as seen in Wechsler) or
discovery “undertaken primarily to delay or prolong the resolution of
the litigation, or to harass or maliciously injure another.” See Rule 130-
1.1(c)(2).

We are sure that there are many members of our profession who
would consider completely unprofessional Delayer’s failure to inform
you about the status of the bond in a timely manner. Certainly, many
would view Delayer’s conduct as violations of multiple provisions of
the Standards of Civility (the Standards) (see 22 N.Y.C.R.R. § 1200, App.
A). Part VI of the Standards provides that “[a] lawyer should not use
any aspect of the litigation process...for the purpose of unnecessarily
prolonging litigation or increasing litigation expenses.” Furthermore,
Part IX of the Standards states that “[IJawyers should not mislead other
persons involved in the litigation process” and Part IX(b) provides that
“[a] lawyer should not ascribe a position to another counsel that counsel
has not taken or otherwise seek to create an unjustified inference based
on counsel’s statements or conduct.”

You mentioned that you had emailed Delayer the day after the stay
was granted by the appellate court asking if his client would be posting
the undertaking directed by the appellate court and that Delayer claimed
he had not made that determination. As you noted above, Delayer there-
after made a representation before the trial court that his clients “were
not seeking to obtain an undertaking.” It is entirely possible that Delayer
misrepresented his position concerning the undertaking in his exchange
with you (a potential violation of Rule 4.1 of the New York Rules of
Professional Conduct (the RPC) which requires that “[iJn the course of
representing a client, a lawyer shall not knowingly make a false state-
ment of fact or law to a third person”). Of greater concern is that Delayer
may have misrepresented himself before the trial court concerning the
status of the undertaking. Such misstatement could amount to a viola-
tion of Rule 3.3(a)(1) of the RPC which states that “[a] lawyer shall not
knowingly make a false statement of fact or law to a tribunal...”

If you had known that Delayer had actually received the undertak-
ing earlier in time than he later told you, then you would not have had
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to operate under the assumption that the damages hearing was going
forward as previously scheduled by the trial court and you would not
have been forced to engage in an unnecessary discovery dispute in
advance of the previously scheduled hearing date. By keeping you in the
dark as to the status of the undertaking, Delayer’s conduct likely caused
you to incur unnecessary litigation expenses (a violation of Part VI of the
Standards) and the position he took as to the undertaking may have been
both misleading and contrary to what he represented to you in prior
conversations (a violation of Part IX of the Standards).

Now, was Delayer’s conduct sanctionable? Perhaps wanting to go
in the other direction, one court recently answered this question in the
negative. Conason v. Megan Holding, LLC, N.Y.L.]., May 7, 2013, at 22 (Sup.
Ct., N.Y. Co. Apr. 18, 2013), was an action for alleged rent overcharges.
The plaintiffs won summary judgment on liability. The court directed an
assessment of damages by way of a hearing and ordered an award of at-
torney fees for the plaintiffs. The defendants sought a stay of the damag-
es hearing in the Appellate Division and further perfected their appeal.
The Appellate Division stayed the damages hearing on the condition that
the defendants post an undertaking. The plaintiffs thereafter moved for
costs in the form of attorney fees, claiming that the defendants failed to
inform them they were applying for a bond, thus causing the plaintiffs
unnecessary work in litigating a subpoena, among other motion practice.
The court addressed the issue of whether a party could be sanctioned
for failing to save its adversary money, noting doing so would cause no
prejudice to itself. In the end, the court denied the plaintiffs’ motion for
costs and found that the conduct at issue was not sanctionable. The court
stated that while Part 130 could expressly provide that failing to save an
adversary money was sanctionable, it did not, and questioned where “to
draw the line between mere discourtesy and sanctionable misconduct.”
In addition, the court found that a code of conduct prohibiting causing
an adversary to waste money would be difficult to interpret and enforce.

The court in Conason apparently felt constrained by the fact that
(unlike in Rule 11) there is no express language in Part 130 permitting
an award of costs and sanctions when attorneys engage in conduct that
unnecessarily adds to the cost of a case. Nevertheless the court expressed
the view that attorneys potentially have both a moral duty and a height-
ened ethical duty not to engage in conduct that could result in one’s
adversary being forced to incur unnecessary litigation expenses. In the
words of the court, “the day may come when the law takes a more mor-
alistic, one might say ‘holistic,” approach,” adding that “we all gain when
nobody is allowed gratuitously to cause another’s loss.” Id. Furthermore,
the court embraced the idea that “[iJn normal civil society, the failure to
save someone else money is bad form” and that “[w]hat in normal civil
society is common courtesy may some day in law become ethical obliga-
tion.” Id.
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While counsel’s tactics in Conason may not have risen to the level of
sanctionable conduct, we can think of situations that might warrant a
different result. Consider, for example, the adversary who insists that a
deposition must be scheduled in a distant location on a holiday week,
claiming that is the only place and time the witness will be available for
the next six months. The fact, as discovered when the deposition is taken,
is that the attorney knew full well that the witness was available in the
adversary’s home city for much of that time and there was no reason for
the out-of-town deposition. Was the concealment of this fact frivolous
conduct within the meaning of Part 130? We are sure that many of us
would view it as such.

Although Delayer’s conduct (which bears a striking resemblance
to the conduct at issue in Conason) may not, at least in the view of one
judge, have been sanctionable, it should be a cautionary tale for attorneys
in their dealings with opposing counsel. The lesson to be learned is that
the case law may not always keep pace with the conduct. Lawyers take
a great risk when they engage in practices which delay cases and cause
unnecessary litigation expense.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq., and
Matthew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the July/August 2013 NYSBA Jour-
nal.



116 PATHWAY TO THE PROFESSION

When You Disagree with the
Senior Partner

To the Forum:

I am a mid-level partner in a firm that is considered the leader in ad-
vising a particular industry. Across the relevant practice areas, the law as
it applies to this industry is unsettled and developing, so our activity calls
for a lot of judgment. Clients often rely on our advice almost as if our judg-
ments were the law...which, of course, they are not, and that is the nub of
my problem.

In particular, based on our longstanding advice and the strength of our
firm’s reputation, no one in the industry engages in a particular practice
I'will call “X.” Last week, a new entrant to the industry (“Client”) asked
about “X,” and when I gave the stock “no” answer, Client handed me a
research paper written by another lawyer who has never had contact with
this particular industry. I read the paper with some skepticism and discov-
ered, to my surprise, that it utterly demolishes our long-held position and
proves, conclusively in my judgment, that X is permissible.

My boss (whose name is on our firm’s door) cannot find a hole in the
newcomer’s analysis but yet still insists that “we have our story and we
are sticking to it.” I am not sure whether he concedes that he has been
wrong or refuses to consider that possibility, but his main concern is that
our firm and those whom we have advised have too much invested in the
status quo to consider a change. He points out that all the leading industry
players have been able to operate successfully (though at some additional
cost) without doing X, so there is little to gain in our telling everyone that
we have been wrong all along. On the other hand, if we say yes only to
Client, it will gain an unfair advantage over the others, and when word
inevitably gets out we will look silly (or worse) and may lose a lot of busi-
ness.

To complicate matters, Client insists that the reasoning that they and
the new guy on the block have adduced in support of X is their propri-
etary information, insofar as it represents an ability to do something lucra-
tive that the rest of the market has missed. Client has prohibited us from
disclosing that anyone believes that X is permissible.

My boss has instructed me to tell Client that their other lawyer is
mistaken and has no feel for this very specialized industry, and given our
firm’s reputation that might well be the end of the matter. But that will not
be the end of the matter for me. I am not comfortable giving advice that I
honestly believe to be wrong or in participating in what appears to me to
be a cover-up. I have three questions:

1. May or must I tell Client my opinion, regardless of the directive
from my senior partner?
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2. Is Client within its rights in prohibiting our firm from disclosing
to others the fact that someone has concluded that X is permissible
(regardless of what we advise Client)?

3. IfIleave my firm, may I disclose this sordid mess at least to justify
why I am leaving or have changed my views, or am I bound to
respect the firm’s confidences even if they constitute, in my judg-
ment, intentional malpractice?

Sincerely,
Painted into a Corner

Dear Painted:

We sincerely sympathize with your predicament. This is the sort of
situation that has come increasingly to characterize legal practice as it
shifts from a learned profession to a business, albeit both a heavily regu-
lated and self-regulated business, with unique traditions that we still strive
to uphold. Perhaps it was never really as quaint as we might prefer to
think—Abe Lincoln made a lot of money representing railroads—but we
hope you get the picture. And a general counsel of a company may have to
face this type of pressure much more often than an outside advisor such as
you.

Your first question—whether you may or must tell Client your per-
sonal opinion—turns in large part, in our view, on Client’s relationship
with you and with your firm.

If Client clearly relies principally on your senior partner’s judgment
or Client’s main relationship is with another lawyer at your firm, your best
course of action would be to ask that lawyer to convey the firm’s position
to Client. You do not have a duty to overrule the firm’s consensus if you
know that Client intends to rely on the firm’s viewpoint as opposed to
your own, but you also do not have a duty to be a shill for anyone. You
cannot in good conscience be a mouthpiece for falsity, but as long as it is
clear to you that Client is not asking specifically for your personal judg-
ment, you can, if you want, pass the buck. We caution you that this may
not endear you to your partners, who might see you as unwilling to “take
responsibility,” and, in any event, you will have no control over how the
communication is presented and whether Client infers or is told that this is
your conclusion.

As a result, the approach set forth in the preceding paragraph may not
be the one you want to take. In that case, and certainly if you believe that
Client wants to rely on your judgment, you would be on solid ground to
advise Client truthfully that the firm’s view is “no” but your personal view
is “yes.” One way this finds expression in complicated areas like taxation
is a formulation like, “It may be correct and reasonable advisors might so
conclude, but as a firm we do not feel comfortable issuing that opinion.”
You should not give in to the temptation to disclose why the firm’s view
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differs from yours or to denigrate your senior partner’s motivations, but
you should feel free to tell Client that he can call your partners for further
clarification. Obviously if you do this, you owe your partners and your
firm the courtesy;, if not the duty, of letting them know in advance what
you intend to do so that they are not blindsided.

No matter how this plays out, you should be prepared for a potential
showdown and for the possibility that you may need to find other employ-
ment rather soon. They may teach about that aspect of professional life in
business school, but not in law school.

Turning to your second question—about who, in effect, owns the
knowledge and the technology—we offer several observations. First,
in view of the novelty of the conclusion that Client’s other lawyer has
reached and the important commercial implications, we believe Client has
a right to insist that you and your firm not disclose this information.

As we have discussed many times before in the Forum, Rule 1.6 of
the New York Rules of Professional Conduct (RPC) prohibits disclosure
of confidential client information without the client’s informed consent.
Specifically, Rule 1.6(a) of the RPC states that “[a] lawyer shall not know-
ingly reveal confidential information, as defined in this Rule, or use such
information to the disadvantage of a client or for the advantage of the
lawyer or a third person...” (emphasis added). As defined by the RPC,
confidential information “consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by
the attorney-client privilege, (b) likely to be embarrassing or detrimental
to the client if disclosed, or (c) information that the client has requested
be kept confidential” but “does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in
the local community or in the trade, field or profession to which the infor-
mation relates.” See id.

Without even reaching the question of whether Client has a propri-
etary right in an item of intellectual property (the way Client might frame
this), your discussions with Client, including his revelation to you of what
the other lawyer had concluded, seem to be well within the scope of what
is deemed “confidential information.” See id.

Second, if your firm discloses and criticizes the other lawyer’s conclu-
sion, observers may come to think of your firm as a bully and question its
motives. No private actor, regardless of how influential, should wrap itself
in the mantle of “the system” and think that it has a duty to police what
others do that overrides ethical and professional constraints.

On the other hand, no one “owns the law.” If you happen to have
had occasion to think about the law, for any reason, and another person
asks you a question, you are free to answer it as you believe is correct. So,
should your partners reconsider or if you free yourself from the bonds that
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connect you to them, you are well within the bounds of ethics and profes-
sionalism to give what you believe to be correct advice. But be vigilant not
to cross the fuzzy line between answering a question when it is posed to
you or is inherent in an analysis that you have been asked to do, and, on
the other hand, volunteering information or inducing people to ask you
that question.

Finally, the matter of confidentiality as to the legal conclusion and
analysis, but still not as to details of your discussions with Client, will
evaporate if and when there is general public awareness that someone says
Xis permissible. Our advice that you and your firm still tread carefully
continues: fair comment, yes; calling out the attack dogs, no.

Your third question concerns the intersection of duty to clients and
duty to partners. The answer is not all that difficult, though you may not
be happy with it. Until the public becomes aware of the specifics, as noted
in the preceding paragraphs, you cannot disclose the details to promote
yourself or even to explain your departure. Depending on what actu-
ally happens, you can say something along the lines of, “I found myself
disagreeing with my partners’ professional judgment or risk evaluation on
one or more matters,” or even “I was forced out because I refused to coun-
sel a client in a way that was contrary to my best professional judgment.”
But beware that it is a cold world out there, and in our experience it is far
from certain that people will not think of these as self-serving statements.
There is really not much else you can say without actually accusing your
firm of malpractice, and the life of a whistleblower is lonely save for the
excitement of potentially having to defend a defamation lawsuit.

Do you remember “The Game of Life” in its original form, before the
advent of political correctness? There were spaces marked “Revenge,” and
with one spin of the wheel you could instantly win the game as a “Million-
aire Tycoon” or go to the “Poor Farm.” If you are prepared for long odds,
consider how significant a breakthrough this is for Client. If you believe
in each other and Client is prepared to provide enough business to anchor
a practice, then hang out your own shingle, run with the innovation and
grow with Client. Others have done worse in situations like this.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

Robert I. Kantowitz, Esq.
This article originally appeared in the January 2015 NYSBA Journal.
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Zealous Advocacy or Gratuitous
Insults?

To the Forum:

I represent one of the defendants in an action brought against a num-
ber of parties in an unfair competition case involving various employees
who left their employer to work for a competitor. The plaintiff has sued
its former employees and their current employer (my client). It is a high-
stakes litigation involving huge sums of money, and it has gotten to the
boiling point. Plaintiff’s counsel and the attorney for one of the employ-
ees have been exchanging what I consider to be vulgar and horrifying
emails. The level of insults hurled between these two individuals and the
language of their exchanges would make schoolyard talk look like dia-
logue from the Victorian age. One insult by plaintiff’s counsel included
a reference to the death of opposing counsel’s child; another email made
a remark about the disabled child of one of the lawyers. I am astounded
that two members of the bar would engage in such disgusting behavior
or think that their conduct is effective advocacy. Thankfully, none of the
attacks have been directed to me. I am trying to represent my client to
the best of my ability and have kept out of the fray.

My question for the Forum: How am I supposed to handle this kind
of bad behavior?

Sincerely,
Donald Disgusted

Dear Donald Disgusted:

Your question raises issues strikingly similar to those recently con-
fronted by a Florida court. Craig v. Volkswagen of America, Inc., Case No.
07-7823 CI7 (Circuit Court of the Sixth Judicial Circuit, in and for Pinellas
County, Florida) proceeded just as many litigations do; after the case was
filed and issue was joined, there were motions and court conferences fol-
lowed by the beginning of discovery. For reasons that are at best unclear,
it was discovery that led some of the lawyers to turn to the dark side.

It began with a protracted email exchange among counsel concern-
ing the scheduling of discovery motions. Plaintiff’s counsel threw the
first stone by insulting defense counsel, his firm and his hearing prepa-
ration tactics. In response, defense counsel referred to his adversary as
“Junior” and asked him to stop sending “absurd emails,” which in turn
was answered with an email that called defense counsel an “Old Hack”
admonishing him to “[l]earn to litigate professionally.” Later, as the par-
ties were attempting to schedule depositions, plaintiff’s counsel (who
had apparently failed to propose deposition dates) wrote that defense
counsel could not “deal with the pressure of litigating...” and that “if
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[his adversary could not] take the heat then [he should] get out of the
kitchen...” The response was quick. Defense counsel’s email again called
his adversary “Junior” and accused him of being both on “drugs” and a
“little punk” whom he then referred to as a “bottom feeding/scum suck-
ing/loser....” who had a “NOTHING life...” and was told to go back to
his “single wide trailer...” This obviously did not sit well with plaintiff’s
counsel whose retort to defense counsel was that “God [had] blessed
him with a great life” and that he allowed himself ample time for various
hobbies, such as traveling, riding “dirt bikes and atvs” and his “motor-
cycle.” This could have easily been ignored but, no, defense counsel had
to have the last word, so this is what he put in an email:

[T]he fact that you are married means that there is truly
someone for everyone even a short/hairless jerk!!! More-
over, the fact that you have pro-created is further proof
for the need of forced sterilization!!!

If you think it could not get any worse, guess again. Approximately
three months later, plaintiff’s counsel wrote an email that characterized
opposing counsel as a “lying, dilatory mentally handicapped per-
son” adding in another email that opposing counsel (whom he called
“Corky”) had a type of “retardism” [sic] resulting from counsel’s “closely
spaced eyes, dull blank stare, bulbous head, lying and inability to tell
fiction from reality...” These statements apparently hit a nerve with
defense counsel who then disclosed to his adversary that he had a son
with a birth defect but then went on to make various ad hominem attacks
against plaintiff’s counsel’s family members and questioned the legiti-
macy of his adversary’s children. If you still think it could not get any
worse, it did.

In his response to that email, plaintiff’s counsel said the following:
Three things Corky:

(1) While I am sorry to hear about your disabled child;
that sort of thing is to be expected when a retard re-
produces, it is a crap shoot [sic] sometimes retards can
produce normal kids, sometimes they produce F****
up kids. Do not hate me, hate your genetics. However,
I would look at the bright side at least you definitively
know the kid is yours.

(2) You are confusing realties [sic] again the retard love
story you describe taking place in a pinto [sic] and trailer
is your story. You remember the other lifetime [sic] mov-
ie about your life: “Special Love” the Corky and Marie
story; a heartwarming tale of a retard fighting for his
love, children, pinto and trailer and hoping to prove to
the world that retard can live a normal life (well kinda).
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(3) Finally, I am done communicating with you; your
language skills, wit and overall skill level is at a level
my nine-year old could successfully combat; so for me
it is like taking candy from well a retard and I am now
bored. So run along and resume your normal activity
of attempting to put a square peg into a round hole and
come back when science progresses to a level that it can
successfully add 50, 75 or 100 points to your 1.Q.

When it appears that plaintiff’s counsel could not sink any lower, he
then writes:

This guy is an absolute a** clown and what he is not
going to use his retarded son with 300+ surgeries (must
look just like Mooney so they must be all plastic surger-
ies) to get out of the trial? I can see already your Honor
my retarded son is having surgery for the 301st time so
there is no way I can try the case I need a continuance.
Absolute joke and a** clown. If this is what a 20 year at-
torney looks like, then I feel sorry for the profession. Yea,
that is exactly what I want to do go watch a jester per-
form at the Court. How pathetic of a life must you have
to run around every day talking about how great a trial
attorney you are. Especially, when everybody can see
you are an a** clown. After all if I am running around to
hearings after 20 years lying to courts and using my time
to send childish emails to a third year attorney, the last
thing I am going to do is run around saying what a great
attorney I am. This guy has to go home every night and
get absolutely plastered to keep from blowing his huge
bulbous head off. Alright, enough about the a** clown.
Later.

And finally, the last exchange between these two “professionals”
concluded with plaintiff’s counsel referring to his adversary once again
as an “a** clown” who should be tending to his “retarded son and
his 600th surgery....” He concludes by stating that he heard “the little
retards [sic] monosyllabic grunts now; Yep I can make [sic] just barely
make it out; he is calling for his a** clown. How sweet.”

It should be no surprise that both attorneys were brought up on
disciplinary charges, including violations of Rules 3-4.3 (commission of
any act that is unlawful or contrary to honesty and justice) and 4-8.4(d)
(a lawyer shall not engage in conduct in connection with the practice of
law that is prejudicial to the administration of justice, including to know-
ingly, or through callous indifference, disparage, humiliate, or discrimi-
nate against litigants, jurors, witnesses, court personnel, or other lawyers
on any basis, including, but not limited to, on account of race, ethnicity,
gender, religion, national origin, disability, marital status, sexual orienta-
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tion, age, socioeconomic status, employment, or physical characteristic)
of the Rules Regulating the Florida Bar. See Complaint, The Florida Bar

v. Mitchell, TFB No. 2009-10,487(13C), Supreme Court of Florida, and
Complaint, The Florida Bar v. Mooney, TFB No. 2009-10,745(13C), Supreme
Court of Florida.

The result was that plaintiff’s counsel was suspended from practice
for 10 days, ordered to attend an anger management workshop and pay
$2,000 in costs. See The Florida Bar v. Mitchell, 46 So. 3d 1003 (Fla. 2010). In
addition, plaintiff’s counsel was subject to reciprocal discipline in both
the District of Columbia and Pennsylvania as a result of the Florida dis-
ciplinary decision. See In re Mitchell, 21 A.3d 1004 (D.C. App. 2011) and
In re Mitchell, 2011 Pa. LEXIS 2308 (Pa. 2011). Defense counsel was given
a public reprimand as a result of his conduct and had to pay $2,500 in
costs. See The Florida Bar v. Mooney, 49 So. 3d 748 (Fla. 2010).

Craig makes it easy to answer your question: always take the “high
road” and never go “shot for shot” when an adversary tries to drag you
into the fray. As officers of the court, we should be civil to each other and
must always act in a manner that is consistent our ethical obligations. To
that end, you (and more important, the attorneys on your case) should
take note of the Standards of Civility (the Standards) (see 22 N.Y.C.R.R. §
1200, App. A) in connection with your duties toward other lawyers. Sec-
tion I of the Standards provides that “[IJawyers should be courteous and
civil in all professional dealings with other persons” and further notes, in
part,

A. Lawyers should act in a civil manner regardless of the
ill feelings that their clients may have toward others.

B. Lawyers can disagree without being disagreeable.
Effective representation does not require antagonistic

or acrimonious behavior. Whether orally or in writing,
lawyers should avoid vulgar language, disparaging per-
sonal remarks or acrimony toward other counsel, parties
or witnesses.

See Standards (I).

The Standards have been in place since 1997, and, fortunately, most
lawyers follow them. They realize that, totally apart from the risks that
bad behavior creates, the practice of law should not be a battlefield that
brings out the worst in us. Effective lawyers realize that uncivil con-
duct is not effective advocacy and does not advance the interests of our
clients. It should not be necessary to remind the members of our profes-
sion that the rules that govern our conduct apply to emails; lawyers do
not get a pass when bad behavior manifests itself in email. Your question
and Craig tell us that while most lawyers get it, there will always be a
few who give in to temptation, especially when using email to communi-
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cate. The lawyers in your case fall into this category and appear to have
acted in contravention of the recommended behavior under the Stan-
dards. Moreover, based on what we have described with regard to the
attorneys in Craig, they could be subject to disciplinary action under the
New York Rules of Professional Conduct (the RPC). As stated in other
Forums, while the RPC does not directly address civility, several rules
deal with “overly aggressive behavior” by attorneys, including Rule 3.1
(Non-meritorious Claims and Contentions), 3.2 (Delay of Litigation), 3.3
(Conduct Before a Tribunal), 3.4 (Fairness to Opposing Party and Coun-
sel), and 8.4(d) (“engage in conduct that is prejudicial to the administra-
tion of justice”). See Anthony E. Davis, Replacing Zealousness With Civility,
N.Y.L.J., Sept. 4, 2012, at 3, col. 1. (See Vincent J. Syracuse and Matthew R.
Maron, Attorney Professionalism Forum, N.Y. St. B.J., Nov./Dec. 2012, Vol.
84. No. 9.) The conduct by both counsel in your action (like the attorneys
in Craig) could qualify as “overly aggressive behavior.”

In addition, the email exchange that you have called to our attention
could be viewed as “conduct that is prejudicial to the administration of
justice” (see Rule. 8.4(d)) and runs contrary to the concept of effective
advocacy. Comment [3] states that the Rule “is generally invoked to pun-
ish conduct, whether or not it violates another ethics rule, that results in
substantial harm to the justice system comparable to those caused by obstruction
of justice....” and that conduct “must be seriously inconsistent with a law-
yer’s responsibility as an officer of the court.” See id. (emphasis added).
There can be severe consequences for behavior that runs afoul of these
rules. Here in New York, attorneys have been suspended from practice
for making offensive remarks to adversaries, clients and even court
personnel. See, e.g., In re Chiofalo, 78 A.D.3d 9 (1st Dep’t 2010) (attorney
suspended for two years for using obscene, insulting, sexist, anti-Semitic
language, ethnic slurs, and threats in correspondence to his former wife’s
attorneys and others involved in his matrimonial action. The attorney
also filed a meritless federal lawsuit against 29 defendants, including his
former wife, her attorneys, judges, and others. The attorney continued
to send derogatory and sexist email correspondence to his former wife’s
attorneys during the pendency of his disciplinary proceeding, indicating
a pattern of offensive behavior and a failure to appreciate the serious-
ness of his actions.); In re Kahn, 16 A.D.3d 7 (1st Dep’t 2005) (attorney
suspended for engaging in a pattern of offensive remarks, including
abusive, vulgar and demeaning comments to female adversaries, which
included comments about a juvenile client); In re Brecker, 309 A.D.2d 77
(2d Dep’t 2003) (attorney suspended for two years based on his use of
“crude, vulgar and abusive language” in multiple telephone calls and
messages to a client and a court examiner over the course of a few hours.
The attorney had also been convicted of criminal contempt and had a
prior admonition.).
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Moreover, there have been instances where attorneys’ uncivil con-
duct has resulted in decisions that had detrimental consequences for
their clients in civil litigation. In Corsini v. U-Haul Int’l, 212 A.D.2d 288
(1st Dep’t 2005), the court found that the attorney’s conduct at his own
deposition was so lacking in professionalism and civility that the court
ordered dismissal of his pro se action as “the only appropriate remedy.”
“Discovery abuse, here in the form of extreme incivility by an attorney,
is not to be tolerated....CPLR 3126 provides various sanctions for such
misconduct, the most drastic of which is dismissal of the offending
party’s pleading.” See also Sholes v. Meagher, 98 N.Y.2d 754 (2002) (the
Court denied leave to appeal on procedural grounds for that portion of a
case where an attorney was sanctioned and a mistrial granted due to the
attorney’s lack of decorum by looks of disbelief, sneering, shaking of her
head and various expressions designed to indicate to the Court her dis-
pleasure); Heller v. Provenzano, 257 A.D.2d 378 (1st Dep’t 1999) (sanctions
awarded against the plaintiff, an attorney, and his counsel because of
improper conduct both before and during trial, which included Heller’s
entering the jury selection room and speaking with jurors without all
attorneys present, ignoring the trial judge’s warnings not to wander
around the courtroom during trial and not to mention another fatal ac-
cident which occurred in the same elevator, and referring to the fact that
his wife was Hispanic and that he spoke Spanish fluently in an effort
to influence Hispanic jury members. Plaintiff’s attorney was also sanc-
tioned because he asked disparaging questions of an expert without a factual
basis); and Dwyer v. Nicholson et al., 193 A.D.2d 70 (2d Dep’t 1993), appeal
dismissed, 220 A.D.2d 555 (2d Dep’t 1995), appeal denied, 87 N.Y.2d 808,
reargument denied, 88 N.Y.2d 963 (1996). (A new trial was ordered based,
in part, on counsel’s “sarcastic, rude, vulgar, pompous, and intemperate
utterances on hundreds of pages of the transcript,” which were found
to be “grossly disrespectful to the court and a violation of accepted and
proper courtroom decorum.”)

As we have stated both here and previously in this Forum, it is
always smart to take the high road when opposing counsel acts inap-
propriately. Never answer bad behavior with bad (and perhaps worse)
behavior.

Sincerely,

The Forum by

Vincent J. Syracuse, Esq.

Matthew R. Maron, Esq.

Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the July/August 2014 NYSBA Jour-
nal.
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Respecting Someone Else’s

Confidential Information
By James M. Altman

ith the proliferation of electronic communications, it is increas-
Wingly common for a lawyer (the Receiving Lawyer), during the

representation of a client, to gain access to confidential com-
munications between an opposing counsel and the opposing party that
neither of them intended the Receiving Lawyer to see. The most common

situation is when the Receiving Lawyer comes into possession of confi-
dential information® through an inadvertent disclosure.

But, besides that, there are at least three other situations when a
Receiving Lawyer may confront confidential information of another law-
yer’s client. First, the Receiving Lawyer may receive an intentional trans-
mittal of such confidential information from someone without authority
to make such transmittal (an “unauthorized disclosure”). Second, the
Receiving Lawyer may intentionally search for and uncover such confi-
dential communications embedded in the initially invisible metadata of
an electronic document sent by opposing counsel or the opposing party
(metadata mining). Third, an organizational client may retrieve from the
organization’s computer system and deliver to the Receiving Lawyer an
employee’s electronic communications with personal counsel about a
personal legal matter (an “employer disclosure”).

When confronting an inadvertent disclosure of confidential informa-
tion, the ethical obligations of a Receiving Lawyer admitted in New York
are prescribed by Rule 4.4(b). The sole ethical duty is to notify the sender
promptly of the receipt of the confidential information.? The Receiving
Lawyer no longer has the obligation to stop examining the information
or to follow the sender’s instructions as to its disposition.? But, what are
the Receiving Lawyer’s ethical obligations, if any, with respect to the
situations of (1) unauthorized disclosure, (2) metadata mining, and (3)
employer disclosure? Does Rule 4.4(b) govern those situations as well?
And, if not, what is the impact, if any, of Rule 4.4(b) on the ethical obliga-
tions prescribed by ethics committees in New York regarding those situa-
tions before Rule 4.4(b) became effective on April 1, 2009?

These questions have not yet been answered by the courts or ethics
committees in New York. But, unfortunately, the answers provided by
the American Bar Association Standing Committee on Ethics and Pro-
fessional Responsibility (the ABA Committee) to analogous questions
regarding the scope and impact of Model Rule 4.4(b) (MR 4.4(b)) have
subordinated the importance of preserving someone else’s confidential
information to other considerations. Over the past six years, that ABA
Committee has viewed the adoption of MR 4.4(b) as the basis, in part or
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in whole, for (1) withdrawing ABA Opinion 94-382, the ABA Commit-
tee’s prior ethical guidance protecting confidential information in the
context of unauthorized disclosure;* (2) permitting metadata mining,®
which both the New York State Bar Association Committee on Profes-
sional Ethics (NYSBA Committee) and the New York County Lawyers’
Association Committee on Professional Ethics (NYCLA Committee) have
viewed as unethical;® and (3) allowing a Receiving Lawyer to examine
and use confidential communications between an employee and the
employee’s personal counsel about a personal legal issue that have been
recovered from the employer’s computer system, without notification to
the employee or the employee’s personal counsel.”

Rule 4.4(b) contains language identical to MR 4.4(b). If, based on
an interest in uniformity, the ethics committees in New York reflexively
mimic the ABA Committee’s recent opinions regarding MR 4.4(b)’s impact
in those situations, they will undermine New York’s separate tradition of
giving great deference to a broad view of the principle of client confidenti-
ality under Rule 8.4(d) and its predecessor, DR 1-102(A)(5).2 Instead, based
upon Rule 8.4(d), the ethics committees in New York should (1) continue
to require prompt notice to the opposing party or its counsel when a
Receiving Lawyer gains access to confidential information through an
unauthorized disclosure, (2) continue to prohibit metadata mining, and (3)
require prompt notice to the opposing party or its counsel when a Receiv-
ing Lawyer gains access to confidential information through a good-faith
review of metadata or an employer disclosure.

Two Different Traditions of Legal Ethics

In order to understand the choice that New York ethics committees
face about the scope and impact of Rule 4.4(b), it is fruitful to view the
distinct histories of MR 4.4(b) and Rule 4.4(b).

MR 4.4(b)

The history of MR 4.4(b) begins with the problem of the errant fax.
Facing what in the late 1980s and early 1990s was a burgeoning prob-
lem, the ABA Committee, in Formal Opinion 92-368, opined that the
Receiving Lawyer confronting an inadvertently disclosed document that
appears on its face to contain confidential information has three ethical
obligations: first, to refrain from examining the document after receiv-
ing notice or realizing that the document had been inadvertently sent;
second, to notify the person who had sent the document (the Sender) of
its receipt; and, third, to abide by the instructions of the Sender as to the
disposition of the document.” Two years later, in Formal Opinion 94-382,
that Committee reached a similar conclusion with respect to an unau-
thorized disclosure of confidential information:

A lawyer who receives on an unauthorized basis materi-
als of an adverse party that she knows to be privileged
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or confidential should, upon recognizing the privileged
or confidential nature of the materials, either refrain
from reviewing such materials or review them only to
the extent required to determine how appropriately to
proceed; she should notify her adversary’s lawyer that
she has such materials and should either follow instruc-
tions of the adversary’s lawyer with respect to the dispo-
sition of the materials, or refrain from using the materi-
als until a definitive resolution of the proper disposition
of the materials is obtained from a court.'

When the ABA Committee issued both opinions, there was no rule or
statement in the Model Rules directly addressing the situation of either
inadvertent disclosure or unauthorized disclosure. The ABA Committee
based its opinions on a medley of legal and ethics principles, including
recognition that a Receiving Lawyer’s ethical duty “to maximize the
advantage his client will gain from careful scrutiny of the missent materi-
als” “pales in comparison to the importance of maintaining confidential-
ity.”11

Some commentators and state bar association ethics committees
criticized those opinions because, among other reasons, the ABA Com-
mittee was not interpreting a particular Model Rule.'? Consequently,
in February 2002, the ABA adopted a new rule specifically addressing
inadvertent disclosure—MR 4.4(b).!* Compared to Opinion 92-368, MR
4.4(b) dramatically reduces the ethical obligations of a Receiving Lawyer
with respect to the protection of confidential information.' It requires
the Receiving Lawyer only to “promptly notify the [S]lender.”%® It does
not require the Receiving Lawyer to refrain from examining or using the
document (“to Refrain”), or to return, destroy or sequester the document,
as the Sender might request (“to Return”).

New York’s Different Ethics Jurisprudence

No ethics committee in New York directly addressed the issue of
inadvertent disclosure until the second half of 2002, after MR 4.4(b) had
been adopted. In 2002 and 2003, the NYCLA Committee and then the As-
sociation of the Bar of the City of New York’s Committee on Professional
and Judicial Ethics (City Bar Committee) opined, with certain qualifica-
tions, that a Receiving Lawyer who receives an inadvertently disclosed
document has the same three ethical obligations prescribed in ABA
Formal Opinion 92-368—to Notify, to Refrain, and to Return.

NYCLA Opinion 730 deals expressly with the conflict between the
principles of client confidentiality and zealous representation posed by
an inadvertent disclosure of confidential information, ultimately con-
cluding, like the ABA Committee in ABA Formal Opinion 92-368, that the
principle of client confidentiality trumps the principle of zealous repre-
sentation.!® In reaching that conclusion, the NYCLA Committee articulat-
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ed an expansive view of the principle of client confidentiality: “[A]ll law-
yers share responsibility for ensuring that the fundamental principle that
client confidences be preserved—the most basic tenet of the attorney-
client relationship—is respected when privileged information belonging
to a client [i.e., any client, whether one’s own or another lawyer’s] is
inadvertently disclosed.”'” “[T]he Disciplinary Rule prohibiting lawyers
from knowingly revealing the confidences and [secrets] of their own cli-
ents [i.e., DR 4-101] does incomplete justice to the fundamental principle
that client confidences and secrets be preserved,” because lawyers have
broader ethical obligations to preserve the confidential information of all
clients, even those of other lawyers.!8 “Recognizing that lawyers have

an ethical obligation upon receipt of inadvertently disclosed privileged
information supplements and enhances the Code’s existing requirement
that lawyers preserve the confidences and secrets of their own clients.
Despite the ABA’s adoption of MR 4.4(b), the ethical obligation, in the
view of the NYCLA Committee, is to comply with the Receiving Law-
yer’s three duties recognized in ABA Formal Opinion 92-368.

19

The NYCLA Committee did not anchor in any particular rule of
attorney conduct its view that all lawyers, as part of their professional
obligations, share responsibility for preserving confidential information,
even confidential information of clients not their own.?’ Indeed, it spe-
cifically rejected the need to do so.%!

But, in Opinion 2003-04, the City Bar Committee “focus[ed] the issues
presented by inadvertent disclosure through the lens of DR 1-102(A)(5),”
which prohibits “engag[ing] in conduct that is prejudicial to the adminis-
tration of justice.”?? It concluded that a failure to protect the principle of
client confidentiality incumbent on all attorneys in the context of inad-
vertent disclosure was prejudicial to the administration of justice and,
therefore, a violation of DR 1-102(A)(5):

Obligations of a receiving attorney with respect to a
misdirected communication containing confidences or
secrets cannot rest squarely on the duties imposed by DR
4-101. After all, the receiving attorney has no attorney-
client relationship with the client whose information is
exposed. The Code nevertheless recognizes that pres-
ervation of client confidences and secrets is crucial to
stability of the legal system. As EC 4-1 states, “the proper
functioning of the legal system require[s] the preserva-
tion by the lawyer of confidences and secrets of one who
has employed or sought to employ the lawyer.” Failing
to notify the sender of an inadvertent disclosure would
deprive the sending attorney of the opportunity to seek
appropriate protection for the disclosed information and
thereby prejudice the administration of justice. Likewise,
reading beyond the point where the lawyer knows or
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reasonably should know that the communication is an
inadvertent disclosure of confidences or secrets under-
mines the duty incumbent on all attorneys pursuant to
DR 1-102(A)(5) to respect the foundations on which our
legal system is based.?®

In relying upon DR 1-102(A)(5), the Committee drew support from
other New York ethics opinions construing that provision in similar
contexts, as when a Receiving Lawyer has gained access to an opposing
party’s confidential information without the opposing party’s knowledge
or intent.?*

In short, despite certain limited exceptions,” NYCLA Opinion 738
and N.Y. City Opinion 2003-04 imposed on New York lawyers the same
threefold duty as ABA Formal Opinion 92-368: to Notify, to Refrain, and
to Return. In the course of adopting much of the reasoning, and prefer-
ring the conclusion of ABA Formal Opinion 92-368 over the more limited
approach of MR 4.4(b), the NYCLA Committee and the City Bar Commit-
tee distinguished New York’s ethics jurisprudence from the ABA’s ethics
jurisprudence in two important respects:

1. Both Committees agreed that the principle of client confidential-
ity is broader than the duty to preserve the confidential informa-
tion of one’s own client; that principle protects the confidential
information of other lawyers’ clients as well, because protection
of the principle of client confidentially for all clients is funda-
mental to the proper functioning of our legal system.

2. Because that protection is so fundamental, the failure to respect
and support it, at least in the circumstance of inadvertent dis-
closure, prejudices the administration of justice and, therefore,
violates DR 1-102(A)(5).

In 2005, the NYSBA Committee on Standards of Attorney Conduct
(COSAC) commenced the process of revising New York’s Code to make
it, in both form and substance, more like the ABA’s Model Rules. There
is no indication, however, that when the NYSBA proposed a new rule
specifically addressing inadvertent disclosure or when the Appellate
Divisions adopted Rule 4.4(b) that the bar or the bench intended to re-
pudiate either of these two distinguishing features of New York’s ethics
jurisprudence.?

When COSAC proposed Rule 4.4(b) to the House of Delegates,
the Reporters” Notes explained that “the provision is needed to guard
against breaches of confidentiality and other harms to clients that in-
evitably arise, even among careful and conscientious lawyers, with the
proliferation of email, faxes and other electronic means of communica-
tion.”?” There was nothing indicating that Rule 4.4(b) curtailed the previ-
ously understood ethical obligations of Receiving Lawyers, except with
respect to the particular situation of inadvertent disclosure, and nothing
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indicating that the principle of client confidentiality was no longer a
fundamental element of our legal system or that, except for inadvertent
disclosure, the previously understood balance between the principle of
client confidentiality and the duty of zealous representation had been
altered. Given the ABA Committee’s interpretation of MR 4.4(b), it might
be asked why the adoption of Rule 4.4(b) does not imply a change in
view of the relative importance of the principle of client confidentiality.
But, the Reporter’s Note that “[a] more detailed rule...would likely be
difficult to apply and enforce, and could not possibly anticipate all of the
situations”?® explains that Rule 4.4(b)’s limited notification obligation
was due to drafting and enforcement concerns, rather than a changed
evaluation about the role or significance of the broadly conceived prin-
ciple of client confidentiality. Not surprisingly, then, Rule 4.4(b) was not
even one of the Rules identified by the courts as marking an important
change in New York’s ethical jurisprudence.?

The Three Other Situations

Given these two different bodies of ethics jurisprudence, what do
the recent ABA Committee opinions mean for New York attorneys who
confront someone else’s confidential information in the three situations
other than inadvertent disclosure?

Situation 1: Unauthorized Disclosure

Unauthorized disclosure of confidential information is different from
inadvertent disclosure. Unlike inadvertent disclosure, an unauthorized
disclosure is not the result of a mistaken transmission of confidential
information by an adversary or an opposing party. With an unauthorized
disclosure, someone—but not the party whose confidential information it
is—intends to send or provide the confidential information to the Receiv-
ing Lawyer.

Second, because an unauthorized disclosure is not caused by care-
lessness, there is no justification for allowing the Receiving Lawyer to
exploit the disclosure as an incentive to make senders of confidential in-
formation more careful, and there is no basis to penalize the party whose
confidential information it is, since that party did nothing wrong.

Third, when confidential information is disclosed without authori-
zation, there is no issue of a privilege waiver. Thus, there is no basis for
arguing that the Receiving Lawyer may review such confidential infor-
mation because it is no longer privileged.

Before MR 4.4(b) was adopted, the ABA Committee had opined in
Formal Opinion 94-382 that a Receiving Lawyer confronting an opposing
party’s confidential information that had been disclosed without autho-
rization should (1) Notify; (2) Refrain; and (3) Return, or, in the case of a
dispute, refrain from using the information until the court resolves the
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dispute.*® In Formal Opinion 06-440, the ABA Committee withdrew that
opinion, holding, in essence, that no Model Rule provided a basis for that
prescription absent special facts indicating criminal conduct or dishon-
esty or deceit. Although it viewed MR 4.4(b) as inapplicable to unauthor-
ized (as opposed to inadvertent) disclosure, the ABA Committee pointed
out that MR 4.4(b) imposed only a notice requirement, but no require-
ment limiting examination or use of inadvertently disclosed confidential
information and, therefore, those two additional ethical requirements
were not supported by MR 4.4(b).3! In effect, the Model Rules impose no
ethical obligations or limitations upon a Receiving Lawyer being offered
or gaining access to an unauthorized disclosure of confidential informa-
tion.

The ABA Committee’s withdrawal of ABA Formal Opinion 94-382 in
light of MR 4.4(b) indirectly raises a question for New York lawyers: Are
the ethics opinions in New York regarding unauthorized disclosure still
valid after Rule 4.4(b)? The answer is yes.

In N.Y. City Opinion 1989-01, the City Bar Committee considered,
among other things, what a lawyer representing a spouse in a matri-
monial action should do when the client provides copies of documents
reflecting communications between the other spouse and that spouse’s
counsel in the lawsuit. Based on DR 1-102(A)(5), the Committee opined
that the Receiving Lawyer should notify opposing counsel of receipt of
the documents and the circumstances under which they were obtained
and return the documents or copies to opposing counsel.

The inquirer and his client are privy to communications
between the opposing party and counsel that are likely
to be privileged and that, whether or not privileged,
were obtained otherwise than through normal discovery
procedures. Having such information gives the inquirer
and his client an advantage that, however slight, they
are not entitled to have, and to permit them to retain
that advantage, of which the opposing party and coun-
sel are unaware, would in the Committee’s opinion be
prejudicial to the administration of justice and, therefore,
ethically impermissible. DR 1-102(A)(5).3?

However, because the client-spouse’s interception and copying of the
attorney-client communication constituted a fraud upon the other
spouse, the disclosure of which would be embarrassing or detrimental
to the client-spouse, the Committee explained that the Receiving Lawyer
could not notify opposing counsel about the circumstances of the disclo-
sure without getting the client-spouse’s permission; absent that consent,
the Receiving Lawyer would have to withdraw from the representation
because of the conflicting duties to notify and not to notify opposing
counsel.
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In NYSBA Opinion 700 (1998), a government lawyer responsible
for prosecuting an administrative proceeding received an unsolicited
phone call from a former non-lawyer employee of a law firm represent-
ing the respondent in the proceeding, who informed the government
lawyer that certain documents submitted by the respondent in discovery
had been materially altered. Based on DR 1-102(A)(5) and DR 1-102(A)
(4), the NYSBA Committee opined that the government lawyer should
refrain from seeking further information from opposing counsel’s former
employee. In support, the Committee relied, among other things, on
N.Y. City Opinion 1989-01, ABA Formal Opinions 92-368 and 94-382, and
“the strong public policy in favor of confidentiality, which...outweigh
heavily the competing principles of zealous representation.”3® The Com-
mittee also concluded that the government lawyer should seek judicial
guidance regarding the use, if any, that can be made of the information
learned from the former law firm employee.

Thus, by the time Rule 4.4(b) was adopted, a Receiving Attorney was
ethically obligated to notify opposing counsel of confidential information
that is disclosed without authorization and not to use such information
prior to such notice. Those ethical requirements conflict with the ABA’s
current views, which, after Formal Opinion 06-440, do not mandate such
notice and place no restrictions on the use of such confidential informa-
tion.

The adoption of Rule 4.4(b) should not undermine those require-
ments, because N.Y. City Opinion 1989-01 and NYSBA Opinion 700 were
based on DR 1-102(A)(5) and New York’s strong public policy in favor
of the principle of client confidentiality, even when that principle con-
flicts with the duty of zealous representation. In April 2009, when New
York adopted the new Rules of Professional Conduct, the language of
DR 1-102(A)(5) was carried over verbatim in Rule 8.4(d), and there is no
indication that either COSAC, which proposed the Rules, or the courts,
which adopted them, intended to lessen the importance of the principle
of client confidentiality in itself or relative to the duty of zealous repre-
sentation.3*

Indeed, if any change in the relative values of the principle of client
confidentiality and the duty of zealous representation were intended, it
is likely that the relative strength of the principle of client confidential-
ity was increased, because the Rules eliminated “zealousness” or “zeal”
as the standard for ethical representation of a client.3> Moreover, if the
principle of client confidentiality demands prompt notice with respect to
an inadvertent disclosure, that principle has even greater weight in the
context of an unauthorized disclosure. There, the opposing party and
opposing counsel are not responsible for the transmittal of confidential
information, so there is no basis for penalizing them for the transmittal
(i.e., it’s not their mistake) and no justification that allowing the Receiv-
ing Lawyer to exploit the unauthorized disclosure will act as a general
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deterrent against attorney carelessness in handling confidential informa-
tion.

In short, even though ABA Formal Opinion 94-382 has been with-
drawn, the ethical response to an unauthorized disclosure of confidential
information under New York'’s ethical jurisprudence should remain the
same under the Rules as it was under the Code. The adoption of Rule
4.4(b), which by its terms concerns only inadvertent disclosure, does not
conflict with the reasons supporting a more stringent ethical response to
unauthorized disclosure than is required by the Model Rules.

Situation 2: Metadata Mining

“Metadata” is information about other information, often initially
invisible, that is embedded in electronic documents.?¢ Metadata can
be as harmless as information indicating the last date and time that an
electronic document was edited, or saved, or printed, but it also can
be as consequential as “tracked changes” that can reveal, among other
things, the confidential communications between a client and its counsel
about an ultimate settlement number or a strategy regarding changes to
an agreement being negotiated with opposing counsel.” Metadata can
just “pop up” when a cursor passes over it or it can be searched for and
found using sophisticated forensic tools. A lawyer deliberately searching
through metadata with the goal of unearthing someone else’s confiden-
tial information is engaged in “metadata mining.”

Promulgated in 2001, before the ABA adopted MR 4.4(b), NYSBA
Opinion 749 was the first ethics opinion anywhere to discuss metadata
mining. Even apart from any concerns of illegal conduct under state or
federal laws prohibiting the unauthorized interception of electronic com-
munications, NYSBA Opinion 749 prohibits metadata mining because
such conduct is dishonest and deceitful and prejudices the administra-
tion of justice.

NYSBA Opinion 749 rests upon an analogy between metadata min-
ing and less-technologically-sophisticated means of invading someone
else’s attorney-client relationship, such as using inadvertent disclosures
of confidential information and soliciting and then exploiting disclosure
of unauthorized communications. The Committee viewed the relation-
ship between metadata mining and inadvertent disclosure as follows:

[A]lthough counsel for the other party intends the law-
yer to receive the “visible” document, absent an explicit
direction to the contrary counsel plainly does not intend
the lawyer to receive the “hidden” material or informa-
tion.... To some extent, therefore, the “inadvertent” and
“unauthorized” disclosure cases provide guidance in the
present inquiry.®
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Five years later, when the ABA Committee addressed the issue of
metadata mining in Opinion 06-442, the ABA had already adopted MR
4.4(b), and that Rule figured prominently in the ABA Committee’s rejec-
tion of the conclusion and analysis in NYSBA Opinion 749. The ABA
Committee started its analysis with the literalist’s observation that the
Model Rules “do not contain any specific prohibition against a lawyer’s
reviewing and using embedded information in electronic documents.”®
The ABA Committee did not take a position on whether the transmittal
of metadata was inadvertent or not, viewing that as dependent upon the
facts.? But it pointed out that even if the transmittal of metadata was
considered inadvertent and, therefore, within the scope of MR 4.4(b), that
Rule itself “is...silent as to the ethical propriety of a lawyer’s review or
use of such information.”#! Thus, the ABA Committee said, even if MR
4.4(b) applied, it would not prohibit a lawyer’s review or use of confi-
dential information obtained through metadata mining. Moreover, with-
out even an explanation, the ABA Committee expressly rejected NYSBA
Opinion 749’s conclusion that metadata mining violated the more gen-
eral ethical requirements that lawyers should not engage in dishonest or
deceitful conduct or conduct prejudicial to the administration of justice.*?

Two years later, in 2008, the NYCLA Committee considered both
NYSBA Opinion 749 and ABA Formal Opinion 06-442 and agreed with
the former. Based on its own prior opinion regarding inadvertent disclo-
sure and the more general ethical proscriptions against attorney conduct
that is dishonest and deceitful or prejudicial to the administration of
justice, the NYCLA Committee concluded that a “receiving attorney may
not ethically search the metadata in...electronic documents with the in-
tent to find privileged material or if finding privileged material is likely
to occur from the search.”43

Both NYSBA Opinion 749 and NYCLA Opinion 738 predate the
adoption of Rule 4.4(b). Did New York’s adoption of Rule 4.4(b) under-
mine the continuing validity of those opinions?

No. Both NYSBA Opinion 749 and NYCLA Opinion 738 concur with
the prevailing view in New York'’s ethics jurisprudence that client confi-
dentiality takes precedence over the duty of competent client representa-
tion. The adoption of Rule 4.4(b) did not change that.

Moreover, if that principle holds in the case of unauthorized disclo-
sure, it is even stronger in the situation of metadata mining, because the
Receiving Lawyer had no access to that confidential information until
he or she deliberately searched the metadata in the electronic document
with the intent of uncovering any confidential information therein. Such
action is not dissimilar to a lawyer’s deliberately questioning an em-
ployee of a represented opposing party about that party’s confidential
information during an informal interview—clearly an unethical act in
the eyes of the New York Court of Appeals and the NYSBA Committee.*
New York’s ethics jurisprudence has long recognized that lawyers repre-
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senting a client sometimes have to restrain their zeal when confronting
conflicting ethical principles. Rule 4.4(b) did not change that either.

Arelated, but different, question concerns a Receiving Lawyer’s ethi-
cal obligation if, while reviewing “track changes” or some other metada-
ta on the good-faith belief that the Sender intended the Receiving Lawyer
to review that metadata, the Receiving Lawyer comes upon the opposing
party’s confidential information. What should the Receiving Lawyer do?

No New York case or ethics opinion has confronted that question.
But, in the more than 10 years since NYSBA Opinion 749, there has been
virtual unanimity among ethics committees across the country, including
the NYSBA Committee and the NYCLA Committee, that lawyers have
an ethical duty to scrub the confidential information out of metadata
before they send emails and other electronic documents to non-clients.*®
That unanimity provides the basis for a presumption that if metadata
transmitted by opposing counsel contains their client’s confidential
information, that confidential information was sent by mistake—that is,
inadvertently.

That presumption has been expressly adopted by a few bar associa-
tion ethics committees in other states.¢ If that presumption were rec-
ognized in New York—and it should be—then New York lawyers who
come upon confidential information when properly reviewing metadata
contained in an electronic document sent by opposing counsel or the op-
posing party would be obligated to comply with Rule 4.4(b)’s direction
to notify opposing counsel of the receipt of such information.”

Situation 3: Employer Disclosure

As more and more employees make greater use of their employer’s
computer systems, there have been more cases regarding the legal and
ethical issues posed when a lawyer is provided by an organizational
client with copies of employees’ emails to their personal counsel about
personal legal problems. Depending primarily on whether an employee
had a reasonable expectation of confidentiality in sending and receiving
such email communications, such email communications may be pro-
tected by the attorney-client privilege.*® Regardless of their privileged
status, however, what are a lawyer’s ethical obligations when provided
such emails?

No ethics committee in New York has considered this issue, but the
ABA Committee did so in Formal Opinion 11-460. Once again, it con-
cluded that MR 4.4(b) did not address the situation, either expressly or
implicitly, because MR 4.4(b) concerns a document that is “inadvertently
sent,” and the emails between the employee and personal counsel were
not “inadvertently sent.” “A ‘document [is] inadvertently sent’ to some-
one when it is accidentally transmitted to an unintended recipient, as
occurs when an email or letter is misaddressed or when a document is
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accidentally attached to an email or accidentally included among other
documents produced in discovery.”#’ In the ABA Committee’s view, “a
document is not ‘inadvertently sent” when it is retrieved by a third per-
son from a public or private place where it is stored or left.”>

But Rule 4.4(b) is not so limited in scope. The NYSBA’s House of
Delegates approved Comments to Rule 4.4 that differ from the ABA’s
comments to MR 4.4. Unlike Comment 2 to MR 4.4, NYSBA’s Comment 2
includes language indicating that the scope of Rule 4.4(b) is not restricted
to documents that were mistakenly sent or produced, it also governs
documents that were “otherwise made available” by opposing parties or
their lawyers.

This language was added because of a proposal made by NYCLA
during NYSBA'’s drafting and approval process regarding Rule 4.4(b).
NYCLA believed that Rule 4.4(b) “should include all situations where
a lawyer inadvertently comes into possession of a document, not only
where a document was mistakenly ‘sent’ to the lawyer.”>! As examples,
NYCLA specifically referred to “documents inadvertently left in court
or in a conference room.”>? Thus, when the House of Delegates adopted
Rule 4.4(b) with that additional language in Comment 2, it intended Rule
4.4(b) to cover situations when documents are mistakenly made available
on an employer’s computer or other electronic device.

In sum, despite their identical language, by virtue of their different
histories MR 4.4(b) and Rule 4.4(b) provide different answers to the ques-
tion of a Receiving Lawyer’s ethical obligation regarding confidential
information made available on an employer’s computer system. Under
Rule 4.4(b), private communications between an employee and private
counsel that reside on the employer’s computer systems are inadvertent-
ly made available to the employer and its counsel if the employee reason-
ably believed that they were protected from review by the employer and
its counsel. Indeed, in at least one New York case—Forward v. Foschi®® in
2010—a court has held that Rule 4.4(b) requires a Receiving Lawyer to
notify the employee’s personal counsel of receipt of such emails.

Conclusion

For years, New York’s ethics jurisprudence has recognized that the
principle of client confidentiality is fundamental to the proper function-
ing of our legal system. There is no evidence that when Rule 4.4(b) was
adopted, it was intended to narrow the broad construction of that princi-
ple in New York’s ethics jurisprudence or diminish that principle’s value
relative to the duty of competent client representation. Accordingly, Rule
4.4(b) gives no reason to retreat from the greater protection afforded
confidential information under New York's existing ethics jurisprudence
than under the ABA Committee’s recent construction of the Model Rules.
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This is no small point. One very significant purpose of enforceable
ethical rules is to give voice and support to the fundamental underpin-
nings of our legal system, such as the principle of client confidentiality.>*
If New York’s ethics rules do not sufficiently protect the principle of cli-
ent confidentiality in situations such as unauthorized disclosure, metada-
ta mining, and employer disclosure, then whenever those conflicts arise,
that keystone principle will be sacrificed to the particular, short-term
interests of partisan clients.

1.  “Confidential information” is defined in Rule 1.6(a) of the New York Rules of
Professional Conduct (the Rules), which has been effective since April 1, 2009. In the
parlance of the New York Code of Professional Responsibility (the Code), which was
effective from January 1, 1970, through March 31, 2009, “confidential information”
consists of “confidences”—that is, information protected by the attorney-client
privilege—and certain non-privileged information called “secrets.” See Disciplinary
Rule 4-101(A) (DR).

2. Rule 4.4(b) simply states: “A lawyer who receives a document relating to the
representation of the lawyer’s client and knows or reasonably should know that the
document was inadvertently sent shall promptly notify the sender.” Because the word
“document” in that Rule includes “email and other electronically stored information
subject to being read or put into readable form,” Rule 4.4(b), Comment 2, covers the
errant email as well as the errant fax.

3. SeeJames M. Altman, Inadvertent Disclosure and Rule 4.4(b)’s Erosion of Attorney
Professionalism, N.Y. St. B.J., Nov./Dec. 2010, p. 20 (Altman, Inadvertent Disclosure).

4. ABAFormal Op. 06-440 (May 13, 2006).
ABA Formal Op. 06-442 (Aug. 5, 2006).

6. NYSBA Comm. on Prof’l Ethics, Op. 749 (2001); NYCLA Comm. on Prof’l Ethics, Op.
738 (2008).

7. ABA Formal Op. 11-460 (Aug. 4, 2011).

Already two commentators have argued, based in part on uniformity grounds, that
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Time to Revisit the Ethics of Metadata, N.Y.L.]., S4, Mar. 19, 2012. In my view, this
argument is misguided for the reasons stated below and in James M. Altman, Broad
Protection of Client Information, N.Y.L.J., Mar. 28, 2012, p. 6, col. 4.
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2005) based upon the adoption of MR 4.4(b).

10. ABA Formal Op. 94-382 (July 5, 1994), withdrawn in ABA Formal Op. 06-440 (May 13,
2006) based upon the adoption of MR 4.4(b).
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others. ABA Formal Op. 94-382.

12.  See James M. Altman, Model Rule 4.4(b) Should Be Amended, ABA Center for Prof.
Responsibility, The Prof. Lawyer, Vol. 21, No. 1, 16, 18 (2011) (Altman, Model Rule
4.4(b)).

13.  Seeid.,n.3.
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receiving lawyer.” ABA Formal Op. 05-437 (Oct. 1, 2005).
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inadvertently disclosed.

Those two elements distinguish New York ethics jurisprudence from the ABA’s ethics
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jurisdiction was limited to interpretation of Model Rules and did not extend to
prescriptions based on such a “broader perspective.” This self-imposed limitation on
the scope of the Committee’s role is nowhere stated in the Committee’s charter and
is inconsistent with the Model Rules themselves, which expressly acknowledge that
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Embracing Technology in
Everyday Practice: Professional
and Ethical Obligations

To the Forum:

I am a first-year associate in a large international law firm. Over the
first few months of my employment, I have received extensive training
concerning the available technological resources (including email, dis-
covery software and document systems) which I will be using in my day-
to-day practice. The partners have explained to the first-year associates
time and time again that we are ethically obligated to understand how
technologies are utilized in connection with a given representation and
that we should be intimately familiar in the usage of those technologies.

My uncle, Lou Luddite, has been a solo practitioner for almost his
entire legal career spanning nearly 40 years. For the most part, his only
office staff has consisted of one secretary and one paralegal. He’s never
hired an associate (in his words, associates were “utterly useless”). Dur-
ing family holiday gatherings while I was in law school, I would share
with him everything I was learning about electronic research tools and
applications which I would need to master once I began practicing law.
He would always tell me, “Ned, all this technology is hogwash. Real
lawyers do not need email, and this whole thing with these hand-held
devices, they look like something that Kirk, Spock and McCoy were
playing with on Star Trek. It’s all unnecessary.”

Last week, Uncle Lou told me that Ted Techno, an attorney from a
firm with whom he was working on a case, was repeatedly using emails
and text messages to set up conferences to discuss strategy for an upcom-
ing trial set to occur in three weeks. Uncle Lou boasted that he informed
Ted that he doesn’t read or write emails and his “policy” was to have
his secretary look at his emails “no more than twice a week” and for her
alone to “occasionally” reply to emails intended for Lou. Uncle Lou also
told me that he had decided to take a vacation in Bali and didn’t plan on
returning stateside until the evening before the trial. He also said he told
Ted Techno that he will be “completely unreachable” while he is away
and “not even his secretary would be able to get a hold of him for any
reason.”

I'have been taught that good communication and responsiveness
are essential practice skills for all lawyers and that one cannot practice
law without using email. I am very fond of my Uncle Lou and think that
I should speak with him. I know that I am a novice in our profession
especially when compared to my uncle, which is why I would appreci-
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ate some guidance from The Forum about whether he is behaving in a
professional and ethical manner.

Sincerely,
Concerned Nephew

Dear Concerned Nephew:

A previous Forum reviewed various questions concerning an at-
torney’s obligation to promptly respond to correspondence (including
email) from clients and opposing counsel. We also made various sugges-
tions that addressed situations where, for whatever reason, an adversary
puts communications on hold and ignores them. See Vincent J. Syracuse
& Amy S. Beard, Attorney Professionalism Forum, N.Y. St. B.]., Feb. 2012,
Vol. 84, No. 2. Your letter raises broader issues, including the question of
whether attorneys can choose to ignore electronic communications.

Let’s start with that one first. Rule 1.1 of the New York Rules of
Professional Conduct (RPC) states the basic ethical obligation of lawyers
to provide competent representation. Specifically, in the words of Rule
1.1(a), “[a] lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thorough-
ness and preparation reasonably necessary for the representation.” In
addition, competent representation of clients requires an understanding
of how technologies are utilized in connection with the representation of
a client. While some may wish that they were practicing law in simpler
times, this is not a matter of choice and attorneys must be intimately fa-
miliar with the usage of those technologies. The importance of this point
was recently underscored in an amendment to Comment [8] to Rule 1.1
of the ABA Model Rules of Professional Conduct (Model Rules) which
states that, in maintaining competence, “a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associ-
ated with relevant technology, engage in continuing study and education
and comply with all continuing legal education requirements to which
the lawyer is subject.” Id. (emphasis added.) At least one jurisdiction is
already seeking to enact the amended Comment [8] of the Model Rules.
See The Supreme Judicial Court’s Standing Advisory Committee on the Rules of
Professional Conduct Invites Comments on Proposed Amendments to the Mas-
sachusetts Rules of Professional Conduct, http:/ /www.mass.gov/courts/
sjc/comment-request-rules-professional-conduct.html.

Literally from the first day of law school, future lawyers receive
extensive instruction in electronic research tools, and once in practice,
they learn first-hand the necessity of utilizing a variety of technologi-
cal resources in their practice, including electronic discovery programs,
document management and other productivity applications. In addition,
most attorneys, in law firms of all sizes, utilize mobile devices in their
respective practices to communicate (whether by email, text messaging
or instant messaging) with clients, adversaries and other attorneys on
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a particular matter. As previously noted in this Forum, use of mobile
devices is just one of many technologies that are integral to today’s legal
practice. See Vincent J. Syracuse & Matthew R. Maron, Attorney Profes-
sionalism Forum, N.Y. St. B.J., May 2013, Vol. 85, No. 4.

With all respect to your Uncle Lou, to put it nicely, he is practicing
law as if we were in the Stone Age. The disdain for using email not only
may be detrimental to the representation of clients but may also violate
various ethics rules, specifically, Rule 1.1. Furthermore, Uncle Lou’s
“policy” of telling others that he doesn’t read emails is problematic.
Although he may be having his secretary occasionally read and respond
to emails, lawyers should not isolate themselves from this basic method
of everyday communication. Moreover, the use of a nonlawyer assistant
to respond to email could raise issues under Rule 5.3, which governs a
lawyer’s responsibility for conduct of nonlawyers. Rule 5.3(a) states:

Alaw firm shall ensure that the work of nonlawyers
who work for the firm is adequately supervised, as ap-
propriate. A lawyer with direct supervisory authority
over a nonlawyer shall adequately supervise the work of
the nonlawyer, as appropriate. In either case, the degree
of supervision required is that which is reasonable under
the circumstances, taking into account factors such as the
experience of the person whose work is being super-
vised, the amount of work involved in a particular mat-
ter and the likelihood that ethical problems might arise in the
course of working on the matter.

Id. (emphasis added.)
In addition, Rule 5.3(b) provides:

A lawyer shall be responsible for conduct of a nonlawyer
employed or retained by or associated with the lawyer
that would be a violation of these Rules if engaged in by
a lawyer, if:

(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or

(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers pos-
sesses comparable managerial responsibility in a law
firm in which the nonlawyer is employed or is a lawyer
who has supervisory authority over the nonlawyer; and

(i) knows of such conduct at a time when it could be
prevented or its consequences avoided or mitigated but
fails to take reasonable remedial action; or
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(ii) in the exercise of reasonable management or super-
visory authority should have known of the conduct so
that reasonable remedial action could have been taken at
a time when the consequences of the conduct could have
been avoided or mitigated.

Id.

Delegation may be a good thing for busy lawyers but trying to turn
back the clock by giving a secretary or personal assistant what is essen-
tially sole responsibility for receiving and responding to email commu-
nications directed to the employer creates a multitude of risks that could
lead to violations of Rule 5.3. What if Uncle Lou’s secretary is out of the
office on vacation or is out sick for days on end? There is a fairly high
probability that Uncle Lou will not be regularly reachable by email (via
his secretary) under such a scenario; and therefore, he may be in breach
of his diligence obligations pursuant to Rule 1.3, which will be discussed
further below.

Your Uncle Lou’s attempt to make himself totally unavailable while
on vacation is also troubling. Although we believe that work/life balance
is essential for everyone, we would not recommend an attorney going
“off the grid” with a trial scheduled to commence almost immediately
upon returning from vacation.

Turning to your other question, while it may be unclear whether the
RPC imposes on lawyers an obligation to promptly communicate with
co-counsel, Rule 1.3(a) requires that lawyers “shall act with reasonable
diligence and promptness in representing a client.” Moreover, Rule 1.3(b)
states that lawyers “shall not neglect a legal matter entrusted” to them,
and Rule 3.4(a)(6) provides that lawyers shall not knowingly engage in
conduct contrary to the Rules; together, these rules do suggest that law-
yers must communicate with co-counsel in a reasonably prompt fashion.

In our view, it is plainly apparent that ignoring communications
from co-counsel constitutes neglect of a legal matter and is a breach of
the lawyer’s duty of diligence, regardless whether the duty is owed to
the client or co-counsel. Furthermore, engaging in conduct contrary to
the Rules—such as neglecting a legal matter—constitutes a breach of
Rule 3.4(a)(6). Apart from ethics, as a matter of basic courtesy, a lawyer
should promptly respond to communications from all counsel, especially
co-counsel.

We suggest you tell Uncle Lou that we recommend the follow-
ing best practices (which we would strongly suggest that he integrate
into his practice). First, a variety of means of communications should
be utilized when attempting to contact co-counsel, and all attempts to
communicate should be documented. If a voicemail message is ignored,
a follow-up email should be sent; if that email goes unanswered, try
a phone call instead. If your co-counsel has communicated with you
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promptly in the past, give him or her the benefit of the doubt, but even if
your co-counsel has a history of poor communication, always be civil in
your own communications. This is especially critical given the fact that
both attorneys share the same client and the client would not look kindly
upon hearing that his two attorneys are not communicating regularly as
would be expected in this particular representation. Ideally, the best way
to resolve communication failures between co-counsel is for attorneys to
sit down face-to-face and discuss how to better communicate with each
other.

Second, if voicemails and emails alike do not spur a response, send
your co-counsel a letter detailing the issue(s) about which you need to
communicate and describing your attempts to reach him or her.

Third, and as a last resort, it may be necessary to let the client know
that co-counsel has been unresponsive to your inquiries. However, this
action carries with it the proverbial double-edged sword. On the one
hand, the aggrieved attorney is making the client aware that by his
efforts to communicate with co-counsel, he is acting with the utmost
diligence in carrying out that client’s representation pursuant to his
obligations under Rule 1.3. On the other hand, complaining to the client
about co-counsel’s conduct could result in a deterioration of the relation-
ship between the two attorneys, which could have a detrimental effect on
carrying out the representation of their shared client.

Electronic communications have become the primary mechanism
of communicating with clients, co-counsel, adversaries and any other
relevant persons necessary to carry out a given representation. Although
it should go without saying, attorneys cannot ignore the critical impor-
tance of using current technologies in their respective practices; technol-
ogy is here to stay.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the January 2014 NYSBA Journal.
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Firm-Wide Data Security Policies

To the Forum:

The news in recent months is full of stories on data security and the
risks that must be addressed by businesses to protect their electronic
information. As attorneys, I know we all have certain obligations to
preserve the confidential information of our clients. I am well aware that
much of the electronic information on our firm’s networks is made up of
confidential information arising from client matters. I am the lucky part-
ner tasked by my colleagues to help implement firm-wide data security
policies. What ethical obligations come into play on this issue? Do the at-
torneys at my firm have an obligation to both advise and coordinate data
security policies with our non-attorney staff?

Sincerely,
Richard Risk-Adverse

Dear Richard Risk-Adverse:

As you correctly point out, data security is a frontline issue that has
gotten significant attention in the press—both inside and outside of legal
circles. Recent data breaches at major corporations and law firms have
underscored the need for stronger, more effective mechanisms to protect
sensitive and confidential client information.

Prior Forums have focused upon several key provisions of the New
York Rules of Professional Conduct (RPC) that give practitioners an
ethical blueprint that tells us what attorneys need to know when using
various technologies in everyday practice. See Vincent J. Syracuse & Mat-
thew R. Maron, Attorney Professionalism Forum, New York State Bar
Association Journal (N.Y. St. B. J.) May 2013, Vol. 85, No. 4 (mobile de-
vices); Vincent J. Syracuse & Matthew R. Maron, Attorney Professional-
ism Forum, N.Y. St. B. J., June 2013, Vol. 85, No. 5. (usage of social media
to conduct research); Vincent J. Syracuse & Matthew R. Maron, Attorney
Professionalism Forum, N.Y. St. B.]., Jan. 2014, Vol. 86, No. 1. (email as a
basic method for everyday communication). Your question about data
security gives us an opportunity to address what is perhaps one of the
most important issues that lawyers face when we have to reconcile the
need to use technology with our obligation to protect a client’s confiden-
tial information.

To answer your question, we begin with Rule 1.1, which recites a
lawyer’s basic ethical obligation to provide competent representation.
Specifically, Rule 1.1(a) states that “[a] lawyer should provide competent
representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.” This means attorneys must have a basic understand-
ing of how technologies are utilized in connection with the representa-
tion of a client. As we have noted on multiple occasions in this Forum, at-
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torneys must be intimately familiar with the usage of those technologies.
Although not necessarily applicable in New York, amended Comment [8]
to Rule 1.1 of the ABA Model Rules of Professional Conduct states that,
in maintaining competence, “a lawyer should keep abreast of changes

in the law and its practice, including the benefits and risks associated with
relevant technology....” Id. (emphasis added.) It is foolish for a lawyer to
ignore evolving technologies and their impact on the lawyer’s practice.

Along with your obligation to provide competent representation,
discussed above, establishing the appropriate data security policy for
your firm also requires an understanding of Rule 1.6(c) of the RPC which
states, in pertinent part, that “[a] lawyer shall exercise reasonable care to
prevent the lawyer’s employees, associates, and others whose services
are utilized by the lawyer from disclosing or using confidential informa-
tion of a client....”

We assume that, by now, most attorneys are aware of the ethical obli-
gations we have outlined. But what about nonlawyers, and what hap-
pens when nonlawyers have access to a client’s confidential information?
RPC Rule 5.3(a) tells us:

Alaw firm shall ensure that the work of nonlawyers
who work for the firm is adequately supervised, as ap-
propriate. A lawyer with direct supervisory authority
over a nonlawyer shall adequately supervise the work of
the nonlawyer, as appropriate. In either case, the degree
of supervision required is that which is reasonable under
the circumstances, taking into account factors such as the
experience of the person whose work is being super-
vised, the amount of work involved in a particular mat-
ter and the likelihood that ethical problems might arise
in the course of working on the matter.

Id. (emphasis added.)

This may seem relatively straightforward but we must also look at
the Comments to this Rule because they point us to other portions of the
RPC which discuss an attorney’s supervisory obligations. Comment [1]
to Rule 5.3 states:

[Rule 5.3] requires a law firm to ensure that work of
nonlawyers is appropriately supervised. In addition, a
lawyer with direct supervisory authority over the work
of nonlawyers must adequately supervise those nonlaw-
yers. Comments [2] and [3] to Rule 5.1...provide guid-
ance by analogy for the methods and extent of supervis-
ing nonlawyers.

Although Rule 5.1 spells out the specific obligations for the supervi-
sion of lawyers by those attorneys with management responsibility in
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a law firm, the Comments to this Rule are applicable in the context of
supervising nonlawyer personnel.

Comment [2] to Rule 5.1 states:

Paragraph (b) [of Rule 5.1] requires lawyers with man-
agement authority within a firm or those having direct
supervisory authority over other lawyers to make rea-
sonable efforts to establish internal policies and procedures
designed to provide reasonable assurance that all law-
yers in the firm will conform to these Rules....(emphasis
added.)

In addition, Comment [3] to Rule 5.1 provides:

Other measures that may be required to fulfill the
responsibility prescribed in paragraph (b) [of Rule 5.1]
can depend on the firm's structure and the nature of its
practice. In a small firm of experienced lawyers, informal
supervision and periodic review of compliance with the
required systems ordinarily will suffice. In a large firm,
or in practice situations in which difficult ethical prob-
lems frequently arise, more elaborate measures may be
necessary...the ethical atmosphere of a firm can influence
the conduct of all its members and lawyers with manage-
ment authority may not assume that all lawyers associ-
ated with the firm will inevitably conform to the Rules.

The Comments to Rule 5.1 as related to Rule 5.3 are a simple state-
ment of the steps required for proper supervision of nonlawyer personnel
in both small- and large-firm environments. However, as is often the case,
Comments to the RPC can be subject to varying interpretations as well
as numerous questions. For example, what would “reasonable efforts to
establish internal policies and procedures” entail, especially in the area
of protecting sensitive and confidential client information from improper
disclosure or usage? (See supra Comment [2] to Rule 5.1.) What level of
detail is required when a firm enacts a data security policy to protect
client information and how should that policy be updated and communi-
cated to nonlawyer personnel at the firm? Is it proper for a small firm to
require only “informal supervision [of nonlawyer personnel] and periodic
review of compliance [with supervisory policies]”? (See supra, Comment
[3] to Rule 5.1.) And is “informal supervision” of nonlawyer personnel
(especially when it comes to protecting unauthorized disclosure or use
of confidential information) enough so that the supervising attorney is
complying with his or her ethical obligations?

In his discussion of Rule 5.3, Professor Roy Simon reminds us that it
makes sense to emphasize the importance of confidentiality when su-
pervising nonlawyers even though the RPC is technically inapplicable to
nonlawyers. See Simon’s New York Rules of Professional Conduct An-
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notated at 1301 (2014 ed.). However, Professor Simon also believes that
the law firms and lawyers supervising nonlawyer personnel should give
these individuals “specific, formal instruction regarding a lawyer’s duty
of confidentiality.” Id.

Comment [2] to Rule 5.3 states:

With regard to nonlawyers, who are not themselves
subject to these Rules, the purpose of the supervision is to
give reasonable assurance that the conduct of all nonlawyers
employed by or retained by or associated with the law firm

is compatible with the professional obligations of the lawyers
and firm. Lawyers generally employ assistants in their
practice, including secretaries, investigators, law student
interns and paraprofessionals. Such assistants, whether
they are employees or independent contractors, act for
the lawyer in rendition of the lawyer’s professional
services. A law firm must ensure that such assistants are
given appropriate instruction and supervision concern-
ing the ethical aspects of their employment, particularly
regarding the obligation not to disclose information relat-
ing to representation of the client, and should be respon-
sible for their work product. The measures employed in
supervising nonlawyers should take account of the fact
that they do not have legal training and are not subject to
professional discipline. A law firm should make reason-
able efforts to establish internal policies and procedures
designed to provide reasonable assurance that nonlaw-
yers in the firm will act in a way compatible with these
Rules. A lawyer with direct supervisory authority over

a nonlawyer has a parallel duty to provide appropriate
supervision of the supervised nonlawyer.

Id. (emphasis added.)

If it was not made clear already, Comment [2] to Rule 5.3 suggests
that attorneys in supervisory positions must take extra steps to make non-
lawyer personnel aware that they must act with the same manner as and
in accordance with the ethical obligations of the attorneys who supervise
them. That being said, you along with the other attorneys in supervising
roles at your office have an obligation to both advise and coordinate data
security policies with the nonattorney staff at your firm to prevent the
disclosure and usage of confidential information. Rule 5.3 (as discussed
above) expressly provides for this supervisory obligation, and although
the Comments to Rule 5.3 suggest that nonattorneys are not subject to
the RPC, the RPC, as a whole, does define a “type of ethical conduct that
the public has a right to expect not only of lawyers but also of their non-
professional employees and associates in all matters pertaining to their
professional employment.” See Simon’s New York Rules of Professional
Conduct Annotated at 1299 (2014 ed.).
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To that end, we would recommend the following best practices when
implementing a data security policy at your firm.

¢ A written and regularly updated data security policy which is
shared with all firm employees at regular intervals, as well as firm-
wide training on such policies. We would recommend circulating
and updating such policies quarterly. (These policy recommenda-
tions have also been proposed in the context of cloud computing.
See The Cloud and the Small Law Firm: Business, Ethics and Privilege
Considerations, New York City Bar Ass'n, Nov. 2013, at http://
www2.nycbar.org/pdf/report/uploads/20072378-TheCloudand
theSmallLawFirm.pdf.)

* A near impenetrable encryption system on firm networks and indi-
vidual computers for accessing confidential and sensitive client in-
formation so that the risk of a data breach is significantly reduced.

* A mechanism so that such confidential information remains en-
crypted if in the event electronic documents are “checked out”
from the firm’s documents servers or other firm-wide computer
servers, so that work on client matters can be conducted outside of
the office. We would recommend putting these documents on an
encrypted USB flash drive.

e Utilize the Trusted Platform Module standard on all firm-issued
laptop computers or tablets to prevent these devices from being im-
properly accessed if they are ever lost or misplaced. Ideally, laptop
computers should contain fingerprint readers.

* Restrict access to certain confidential and sensitive client informa-
tion to specific firm personnel. At a minimum, your firm’s docu-
ment management and electronic discovery systems should allow
for the ability to restrict access to highly sensitive information.

¢ Use encrypted passwords for hardwire networks and internal wire-
less Internet systems to prevent unauthorized access and remind
all firm employees that passwords should be changed at regular
intervals.

¢ And most important, coordinate all data security policies and pro-
tocols with either your internal IT staff or a trusted outside third-
party IT vendor.

It is understandable that some may view these data security recom-
mendations as rather extreme in an almost “Big Brother” sort of way.
However, it is important to remember that we are in the business of risk
management. We are practicing in an environment where client informa-
tion is almost always kept in electronic form and the risk of unauthor-
ized access is ever-present. Risks have consequences as evidenced by the
recent example of a managing clerk of a major international firm who was



TECHNOLOGY AND THE LAW 153

charged both at the criminal and civil levels with insider trading, based
upon information he improperly accessed from his employer’s computer
system concerning mergers, acquisitions and tender offers involving pub-
licly traded firm clients. See U.S. v. Metro et al., 14-mj-08079 (D.N.]J.) and
U.S. v. Eydelman et al., 14-cv-01742 (D.N.]).

Indeed, for a lawyer or law firm, it is conceivable that the range of
consequences for the failure to preserve and protect confidential informa-
tion could run the gamut from professional discipline, to a malpractice
suit and—taken to its logical extreme—even criminal liability. One former
commissioner from the United States Securities and Exchange Commis-
sion noted:

Law firms can be found liable for insider trading by
partners or employees under the common law principle
of respondeat superior, or pursuant to Section 20(a) of the
Exchange Act, which imposes liability on controlling
persons. Respondeat superior liability generally is inter-
preted to require that the offending act by the employee
be within the scope of his or her employment. However,
courts have liberally construed this rule to cover conduct
that is incidental to, or a foreseeable consequence of, the
employee’s activities. Under the right circumstances,
insider trading by a lawyer or employee with frequent
access to material, non-public information might pass the
foreseeability test.

See Philip R. Lochner, Jr., Lawyers and Insider Trading, Jan. 24, 1991, at
http:/ /www.sec.gov/news/speech/1991/012491lochner.pdf.

And, we have also seen recently, a CEO of a prominent national retail
store company lose his job because of a massive data breach where the
personal financial information for millions of customers was obtained by
hackers. See Anne D'Innocenzio, Target’s CEO Is Out in Wake of Big Security
Breach, Associated Press, May 5, 2014, http:/ /bigstory.ap.org/article/
targets-chairman-and-ceo-out-wake-breach. This is just one of many
examples why data security is so important in today’s environment. For
lawyers, data security is of even greater importance because failure to
preserve confidential and sensitive information could put an attorney’s
career at significant risk.

Sincerely,
The Forum by

Vincent ]. Syracuse, Esq.
Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the June 2014 NYSBA Journal.
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Mobile Devices, Hotspots and
Preserving Attorney-Client
Confidentiality

To the Forum:

I'just received a tablet device for my birthday. I not only use my tab-
let for personal reasons (i.e., surfing the Web, accessing my accounts on
various social media websites, watching movies, as well as sending and
receiving personal emails with family and friends) but I recently found
that I can use my tablet for work related to my legal practice. The tablet
allows me access to almost all of the same applications I use in the office
(email, word processing programs, discovery and legal research soft-
ware, billing systems, etc.) and I can access these applications (as well as
most Internet websites and apps) through either a cellular data network
or by way of accessing a wireless Internet hotspot. Most of the wireless
hotspots I've accessed allow me to instantly connect to a wireless signal
with the click of a few buttons. However, I am never asked to enter a
password to access these various hotspots. I have recently read that cyber
attacks are increasing at a disturbing rate and such activity oftentimes oc-
curs through hacking over public wireless networks.

I want to act professionally and in a manner consistent with my ethi-
cal responsibilities to both my clients and opposing counsel. Are there
certain obligations that I must abide by when using a mobile device for
work-related purposes, especially with respect to accessing, transmitting
and receiving confidential information through the device? How many
passwords should I have on my device to make sure it is protected from
unauthorized access? Am I obligated to stay informed of technological
developments relating to the use of mobile devices? Last, am I required
to set forth in the engagement letter with potential clients a stated proto-
col for the use of electronic communications in connection with a repre-
sentation?

Sincerely,
Tech Geek

Dear Tech Geek:

At the risk of sounding like a couple of “techies,” before we can
address the issue of your professional responsibility here and the vari-
ous ethical obligations associated with the use of mobile devices, it is
important to have an understanding of how mobile technology is being
utilized as part of current legal practice. Mobile devices and apps have
become an integral part of practicing law. They allow you to be away
from your physical office even when you need access to various elec-
tronic resources. In essence, mobile devices and apps allow your office
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to almost always be with you. Mobile devices allow us not only to have
access to our work emails and voicemails but they have become conve-
nient tools to access most if not all of the computer network applications
that you would find on your office system. Examples include: document
management systems, productivity applications (such as word process-
ing, spreadsheet and presentation creation programs), discovery data-
base programs, billing software and Internet work voicemail.

The state and federal courts in New York have embraced the use of
mobile technology. Indeed, beginning in 2006, the New York State Office
of Court Administration began installing free wireless Internet access in a
number of New York state courthouses. As for their federal counterparts,
in 2010, by Standing Order M10-468, the United States District Court for
the Southern District of New York gave attorneys admitted to practice in
the Southern District the opportunity to apply for a service pass which
would enable them to bring one electronic device with them at a time
into any of the courthouses in the district. Previously, all attorneys were
required to turn over any and all electronic devices in their possession to
security personnel before entering any of the courthouses in the South-
ern District of New York. However, the service pass program does not
authorize attorneys to carry laptops into courtrooms and attorneys with
service passes must request permission from individual judges to bring a
laptop to court.

Another advantage of mobile technology is that it allows an attorney
to conduct legal research and background searches almost instantly. Re-
search database programs can be easily accessed in court from a mobile
device either through a mobile web browser or through apps that many
of the players in the research database industry have developed for use
on both smartphones and tablets. Moreover, one can research prospective
jurors while in court as jury selection unfolds. See Robert B. Gibson and
Jesse D. Capell, Researching Jurors on the Internet—Ethical Implications, N.Y.
St. B.J., November /December 2012, Vol. 84, No. 9.

So where are the dangers? One of the most prevalent threats faced by
those using mobile technology is the chance of physical access by unau-
thorized users. Almost everyone has either lost or had a device stolen.
Lost or stolen devices are easily susceptible to access by a third party
depending on what security measures are installed on the device, even
though many devices contain a PIN (personal identification number)
that if not entered correctly after multiple attempts will lock the device
from access for a given period of time. Another threat to mobile device
users comes from unauthorized hackers who access data exchanged over
unsecured wireless networks. Your mobile device is at risk for unauthor-
ized access if no encryptions are set for either the device or the network
that the device is running on. See Vincent J. Syracuse and Amy S. Beard,
Attorney Professionalism Forum, N.Y. St. B.]., February 2012, Vol. 84, No. 2.
See also State Bar of Calif. Standing Comm. on Prof. Resp. and Conduct
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Formal Op. No. 2010-179 (2010) (discusses various factors that attorneys
should consider when accessing potentially unsecured wireless net-
works).

Turning to your first question, there are a number of ethical obliga-
tions associated with the use of mobile devices and the duties arising
with regard to preserving confidentiality. Rule 1.1 of the New York
Rules of Professional Conduct (RPC) establishes our ethical obligation
to provide competent representation. This includes understanding how
technologies are utilized in connection with a given representation and
suggests that attorneys should be intimately familiar with those tech-
nologies.

Rule 1.6 of the RPC prohibits disclosure of confidential client infor-
mation without the client’s informed consent. Specifically, Rule 1.6(a)
of the RPC states that “[a] lawyer shall not knowingly reveal confiden-
tial information, as defined in this Rule, or use such information to the
disadvantage of a client or for the advantage of the lawyer or a third
person....” (emphasis added). As defined by the RPC, confidential
information “consists of information gained during or relating to the
representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to
the client if disclosed, or (c) information that the client has requested be
kept confidential” but “does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known
in the local community or in the trade, field or profession to which the
information relates.” Id. Rule 1.6(c) states that “[a] lawyer shall exercise
reasonable care to prevent the lawyer’s employees, associates, and oth-
ers whose services are utilized by the lawyer from disclosing or using
confidential information of a client, except that a lawyer may reveal the
information permitted to be disclosed by paragraph (b) [of Rule 1.6]
through an employee.”

The Comments to Rule 1.6 also offer guidance on an attorney’s duty
to preserve and protect confidential information. Comment [16] to Rule
1.6 of the RPC states:

Paragraph (c) [of Rule 1.6 of the RPC] requires a law-
yer to exercise reasonable care to prevent disclosure of
information related to the representation by employees,
associates and others whose services are utilized in
connection with the representation. See also Rules 1.1,
5.1 and 5.3. However, a lawyer may reveal the informa-
tion permitted to be disclosed by this Rule through an
employee.

Furthermore, Comment [17] to Rule 1.6 of the RPC provides:

When transmitting a communication that includes
information relating to the representation of a client, the
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lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended
recipients. This duty does not require that the lawyer
use special security measures if the method of com-
munication affords a reasonable expectation of privacy.
Special circumstances, however, may warrant special
precautions. Factors to be considered in determining
the reasonableness of the lawyer’s expectation of confi-
dentiality include the sensitivity of the information and
the extent to which the privacy of the communication is
protected by law or by a confidentiality agreement. A cli-
ent may require the lawyer to use a means of communi-
cation or security measures not required by this Rule, or
may give informed consent (as in an engagement letter
or similar document) to the use of means or measures
that would otherwise be prohibited by this Rule.

Both Comments [16] and [17] are highly relevant, especially in situ-
ations where an attorney supervises those handling confidential and
sensitive information on his or her behalf (i.e., document service provid-
ers, information technology (IT) staff, electronic discovery consultants,
as well as contract or temporary attorneys). In addition, Comment [17]
provides guidance as to how an attorney should utilize mobile devices
when accessing confidential information. For example, it might not be
a good idea for an attorney to check work email or document servers
on a mobile device when using an unsecured wireless network. The use
of an unsecured wireless network creates an increased risk that confi-
dential information viewed on the device could come into the hands
of an unintended recipient by way of hacking or improperly accessing
data exchanged over that particular unsecured network. Even prior to
the enactment of the RPC, an opinion published by the New York State
Bar Association (NYSBA) Committee on Professional Ethics found that
“[lJlawyers have a duty under DR 4-101 [the former Code of Professional
Responsibility] to use reasonable care when transmitting documents by
e-mail to prevent the disclosure of metadata containing client confidenc-
es or secrets.” See N.Y. State Bar Op. 782 (2004).

With the constant advances in technology, we would suggest the fol-
lowing best practices for the use of mobile devices in your legal practice.
First, if you have an IT staff at your firm, you should get to know them
and make them your best friends. Or if you are at a smaller firm, be sure
to develop a close working relationship with any third-party IT vendors
that may be hired to manage the firm’s computer systems. Second, be
competent in the areas of mobile technology usage. Last, and in direct
response to your question, attorneys must keep pace with the ever-
changing technological developments in mobile technology usage, and
in particular, data security. See N.Y. State Bar Op. 842 (2010).
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You should also be cautious when accessing wireless networks
with a mobile device because it carries the risk of allowing others un-
authorized access to confidential information. Some things to take into
consideration include knowing what security measures are in place, the
sensitivity of the information, how the potential dissemination of such
information would affect the client, and the urgency to have access to
a potentially unsecure wireless network based on the circumstances at
issue, and client preference with regard to what forms of communication
should be used. See, e.g., State Bar of Calif. Formal Op. No. 2010-179. Very
often, the potential for hacking or gaining improper access to data is far
greater over a public wireless network than through the device’s usual
operating network (i.e., the 3G or 4G carrier network in which the device
is normally operating or a secured and encrypted wireless network).

The factors set forth in the California Ethics Opinion are highly
instructive for our modern and often virtual legal workplace, especially
since Internet access has become so far-reaching that many airlines now
allow passengers the ability to access their offices when in flight. Let’s
say for example that a lawyer is on a nonstop flight from New York to
the Far East, and her client emails her requesting that she include, as part
of a previously planned electronic court filing, a number of confidential
documents under seal. Before she left for the airport, the lawyer had
planned to have a colleague in her office transmit the electronic filing to
the court while she was in flight since the filing deadline was to occur
sometime when her plane was over the middle of the Pacific Ocean.
Because of this request, however, the confidential documents in question
must be emailed back and forth between the lawyer, the client and the
lawyer’s office during the flight. The lawyer did not have to enter any
encryption passwords to access the plane’s wireless network. An enter-
prising fellow passenger is somehow able to gain access to the lawyer’s
confidential communications (which include attachments consisting
of the aforementioned confidential documents). Would that lawyer be
protected because the urgency of the situation required her to access a
potentially unsecured wireless network to meet a court deadline?

The opinion out of California suggests that, under these circum-
stances, accessing such a network may be permissible since a court filing
deadline was imminent. That being said, absent a true emergency, why
take the risk? Although many of us often act as if everything can wait
until the eleventh hour, our clients deserve better. Attorneys should be
forewarned not to leave such sensitive matters to the last minute, es-
pecially when their only option is to transmit confidential information
over a network with little or no security. In addition, attorneys should be
cautioned that unfamiliar wireless networks carry with them the risk that
data exchanged on such networks could be breached.

It should be the basic rule of every law office that every mobile
device used for work-related purposes contain password-protections,



TECHNOLOGY AND THE LAW 159

perhaps even utilizing multiple passwords throughout the device in
question in order to access any confidential information contained
therein. Confidential information may be included not only in email
communications but also any documents located on a work server which
can be accessed on the device. If you are at a firm and are permitted to
use a personal mobile device for work purposes, make sure to follow all
policies instituted by your firm as to the use of such device when han-
dling confidential information.

Your last question asks whether you must set forth in the engage-
ment letter with potential clients a stated protocol for the use of elec-
tronic communications in connection with a representation. We highly
recommend making use of such protocol since email communications
with clients have been and are an integral part of the attorney-client rela-
tionship. In our view, client engagement letters should include language
disclosing the risks and confirming the client’s consent to the use of
electronic and mobile communications during the representation. Some
sample language could include the following:

In the course of our representation of our clients, we
have a duty to preserve the confidentiality of our com-
munications with our clients and other information
relating to the representation. We need to recognize that
all means of communication are, to some degree, suscep-
tible to misdirection, delay or interception. Email and
cellular telephone communications present special risks
of inadvertent disclosure. However, because of the coun-
tervailing speed, efficiency, and convenience of these
methods of communication, we have adopted them

as part of the normal course of our operations. Unless
instructed in writing to the contrary, we will assume that
our clients consent to our use of email and cell phone
communications in the course of our engagement.

Mobile device usage has completely altered the way we practice
law and communicate with our clients. However, as with any emerging
technology, one must always take all necessary precautions, especially
when it comes to preventing confidential information from ending up in
the hands of unintended recipients.

Sincerely,
The Forum by

Vincent ]J. Syracuse, Esq.,
and Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the May 2013 NYSBA Journal.
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Being Prepared When the Cloud
Rolls In

By Natalie Sulimani

ith each new technological advance comes at least one new
Wterm, if not a whole new language. It seems as if once you get

a handle on one term there is yet another one to learn—crowd-
funding and crowdsourcing, to name two. And then there is social me-
dia, which should not be confused with social networks, of course. All of
this is in the spirit of and service to technology and innovation. But none
strike more fear in the hearts of attorneys lately than the ubiquitous term
“cloud computing.” What is the cause of the shudder you just may have
felt run through the legal profession? Maybe the discomfort comes from
the natural desire in the field of law to control as much of our client’s
situation as possible, and cloud computing is an environment that we, as
attorneys, cannot ultimately control. It is, by its very nature, in the hands
of someone else. Hopefully, you have found a trusted IT vendor to man-
age your part of the cloud.

But, while with technology the players and the terminology may
change, what does not and never will change are an attorney’s ethical
obligations. We have a duty to maintain confidences, a duty to remain
conflict-free in our representations and, of particular interest to me lately,
a duty to preserve.

The lesson has been taught, and sorely learned, that files must be
backed up. Hard drive failures are, unfortunately, a reality. So, you back
up to an external hard drive, except the unwritten rule of the cyberverse
is, hard drives always fail. Always. Recently, the onslaught of natural
disasters, the latest being Hurricane Sandy on the East Coast, has taught
some lawyers a very harsh lesson. Redundancy is important. Maintain-
ing files in multiple locations is a must. How many files were lost due to
flooding or a server going underwater? How many attorneys were un-
able to access their files because of these or other similar catastrophes? If
it was even one, then it was too many. And worse yet, there is no reason
for such things to happen.

Early in my solo career, I had a breakfast networking meeting with
an attorney from a midsize firm and the discussion turned to the topic of
working from home. Now, technically, I do not have a virtual law firm,
but I do consider myself mobile as an attorney. I think most of us do.
Technology allows us to do so. Moreover, the amount of work necessi-
tates that we work remotely. Clients expect you to be available on their
schedule, and worse yet, clients or opposing counsel may live in a differ-
ent time zone. Not everyone exists on Eastern Standard Time. So, I casu-
ally asked, “How do you manage your work from home?” The answer
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was, “I email my files to myself.” I followed up with, “Okay, to your firm
address?” The response that mentally gave me pause was, “No, personal
email address.” There seemed something wrong about this, but more on
that later.

Opinions regarding maintaining confidentiality are numerous and
frequent, and as we move forward technologically, the subject keeps
returning like a bad penny. We all know that we need to maintain confi-
dentiality, but the challenge as we progress may be to understand new
technology so that we are able to use it to be more efficient while at the
same time being confident that we are maintaining client confidentiality.

History and the Ethics Trail to Cloud Computing

If you have attended seminars on cloud computing, then you may
know that the first iteration of the cloud was voicemail. Answering
machines were replaced with voicemail, which meant that your mes-
sages were stored on a remote server that required you to use a code to
retrieve them. Although this was a shift in where personal and official
information was stored, I cannot remember anyone wondering whether
this would be an issue of confidentiality or otherwise, and preferred
answering machines over voicemail and the convenience of listening to
messages anywhere.

The next step in cloud computing came in the form of third-party
email providers like Gmail, Yahoo, MSN, Hotmail, AOL, and others.
These services stored our communications on remote servers in any
number of locations, but most important, all this information resided
in the cloud. Again, almost everyone is happy to access his or her email
from anywhere without fretting over the fact that all our words and
thoughts are floating out there in the cloud.

So how do the courts view this use of the cloud? In 1998, the New
York State Bar Association rendered Opinion 709 that a lawyer may use
unencrypted email to transmit confidential information since it is con-
sidered as private as any other form of communication. Unencrypted
means that, from point to point, the email could be intercepted and read.
The reasoning was that there is a reasonable expectation that email will
be as private as other forms of telecommunication. However, the at-
torney must assess whether there may be a chance that any confidential
information could be intercepted. For example, if your client is divorc-
ing his or her spouse, an email that both spouses share, or even an email
to which the non-client spouse has access, should not be the method of
communication. The attorney must seek alternate methods of communi-
cating.

Gmail did add an extra twist which other email service providers
quickly copied. As a “service” to you, email service providers started to
scan emails in order to provide you with ad content. They would scan
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keywords in your email and provide relevant advertising. For instance, if
you were discussing shoes in an email, the email service provider would
tailor ads when you were in the email inbox and you would now be
receiving advertisements for Zappos or any other shoe vendor. After all,
nothing is better than a captive audience.

So, the question now becomes whether a lawyer can use an email
service that scans emails to provide computer-generated advertisements.
The New York State Bar Association opined in Opinion 820 (2/8/08
(32-07)) that, yes, it was okay, since the emails were scanned by machine
and not by human eyes. If the emails were read by someone other than
sender and recipient, the opinion would certainly have been different.

And now to the topic at hand: storing client files in the cloud.
Through services like Dropbox, Box.com, Rackspace, Google Docs, and
others, an attorney can add to his or her mobility and efficiency by stor-
ing client files online. Although I know there is a lot of debate surround-
ing this practice, I do not see how it is very different from storing client
files off site in a warehouse. In the cyberworld, electronic files are held
by a third party on a secure remote server with a guarantee that they will
be safe, and only authorized persons will have access. In the brick-and-
mortar world, paper files are held by a third party in a warehouse with
the same guarantees. Both are equally secure and equally liable to be
broken into by nefarious agents bent on getting to the diligently hidden
confidential information. Again, the technology might change, but the
principles are the same. One should not be more or less afraid of one
method of storage over the other.

A number of state bar associations have been grappling with the
issue of cloud computing and the ethical issues it raises; these include
North Carolina, Massachusetts, Oregon, Florida, as well as our esteemed
New York State Bar Association. However, surprisingly, to date only 14
of the 50 states have opined regarding use of cloud computing in the
legal profession. One would think more would have joined the fray in
giving its lawyers some guidance.

The American Bar Association amended its Model Rules last year,
perhaps as a beacon to other bar associations, but certainly as a guide for
other states.

Model Rule 1.6 holds:

Alawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthor-
ized access to, information relating to the representation
of a client.

Across the board, opinion is cautious about using cloud computing
in the practice of law, but there is nothing about it that could be called
unethical. The ethical standard of confidentiality is reasonable efforts to
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prevent disclosure. The question, therefore, lies in what is considered rea-
sonable efforts.

Rule 1.6(a) of the New York Rules of Professional Conduct states that
“[a] lawyer shall not knowingly reveal confidential information...” and,
at Rule 1.6(c) goes on to say that “[a] lawyer shall exercise reasonable
care to prevent the lawyer’s employees, associates, and others whose
services are utilized by the lawyer from disclosing or using confidential
information of a client.”

It is safe to assume that Rule 1.6(c) imposes the obligation for law-
yers to use reasonable care in choosing their cloud computing and/or IT
vendors, but indeed those lawyers may take advantage of the cloud and
employ those who provide and manage those services in good con-
science.

In fact, in September 2010, the New York State Bar Association issued
Ethics Opinion 842 regarding the question of using an outside storage
provider to store client information. The question that was asked of the
New York State Bar Association was whether a lawyer can use an online
storage provider to store confidential material without violating the duty
of confidentiality.

So What Exactly Is the Cloud?

To understand what the issue is and why it may pose a problem, it
is best to understand what it means to store information in the cloud. A
cloud, in its simplest terms, is a third-party server. The server in which
the information is stored is neither on the law firm’s premises nor owned
by the law firm. The law firm’s IT person or department does not main-
tain where the database is stored in any way:. It is in the hands of a third
party offering a service.

An internal storage system is a closed circuit, meaning there is a
direct line from your desktop to the firm’s server. Absent hacking, the
information is controlled internally. Once removed from this closed sys-
tem and stored in the cloud, your information may be more vulnerable
because you have now created access points in which others may gain
access to that data. To illustrate, data will now flow out on the Internet
and beyond your control to get to the remote server where it is housed.
However, encrypt the data, and you have limited the exposure. As stated
above, once encrypted it would take a nefarious and willful mind to be
able to read what you are sending into the cloud.

Why Should You Move Your Data to the Cloud?

There are many reasons why you would want to move to the cloud
and many reasons why it is prudent to move your storage to the cloud.
To begin with, properly using cloud computing in the storage of client
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information reduces the possibility of human error. Emailing files to
yourself, transferring them to a thumb drive, storing client files in off-site
warehouses, to name a few, are all steps that introduce and increase the
chance for human error. Email to your personal email account runs the
risk that your family would access your email at home, thumb drives get
lost, people break into warehouses and natural disasters happen that can
destroy files. Cloud computing, by contrast, puts your files in the hands
of competent IT professionals who will secure your information and pro-
vide the necessary redundancy, so if a server goes down your files will
live on and be available when you need them from another server. Their
major, if not sole, purpose (and the reason you pay them) is to safeguard
your files and ensure that you will always have access to them when
necessary, so they are highly motivated to do it well and properly. !

In December 2010, the Federal Trade Commission (FTC) issued a
report titled Protecting Consumer Privacy in an Era of Rapid Change.? While
attorneys may be subject to higher standards in keeping client confidenc-
es, I think this is a good guide in understanding the technology and best
practices associated with it.

The FTC report recognized that businesses are moving to the cloud
because it improves efficiency and is cost effective. However, the over-
arching concern is privacy. The FTC recommended overall guidelines for
technology and consumer data. In particular, there are four recommen-
dations that businesses should follow:

¢ Scope: Define what information is stored.

e Privacy by Design: Companies should promote privacy in their
organizations.

¢ Simplified Choice: Simplify choice so that the customer is able to
choose how information is collected and used in cases where it is
not routine, such as order fulfillment.

¢ Greater Transparency: Companies should be transparent in their
data practices.

Using these guidelines, what are best practices for attorneys?
¢ Consider what client information you will store in the cloud.

* Privacy is easy to ensure; attorney-client privilege should be main-
tained.

¢ Determine what information you will share with your clients. For
example, will you share their case files with them? You can pick
and choose what you share with your clients in the cloud for great-
er collaboration and reduction of emails going back and forth with
attachments. They can upload their data in a secure environment,
and you can share information in a secure, password-protected
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environment where you can ensure that only a specific client or
clients have access.

¢ Choice and transparency go hand in hand. While it is the attor-
ney’s best judgment in deciding how to reasonably protect client
information, you should make your client aware that you are using
these services. Build it into your retainer. If, for any reason, your
client objects, you will know and can deal with the reasons why
right at the beginning. It may take just a short conversation about
the confidentiality, reliability and ease of the cloud to assuage any
fears or concerns.

e Finally, have a breach-notification policy in place. This is not just
for your corporate clients; any client whose information is in the
cloud should be notified of and subject to this policy.

Now that I have you on board with moving your files to the cloud,
consider that you need to exercise “reasonable care” in choosing a cloud
provider. New York State Bar Association Ethics Opinion 842 offers some
guidance:

® Ensure that the online storage provider has an enforceable obliga-
tion to preserve confidentiality and security and will notify you of
a subpoena.

¢ Investigate the online storage provider’s security measures, poli-
cies, recoverability methods and other procedures.

* Ensure that the online storage provider has available technology to
guard against breaches.

¢ Investigate storage provider’s ability to wipe data and transfer
data to the attorney should you decide to sever the relationship.

Read the Terms of Service and, when you can, negotiate with the
cloud vendor. Cloud vendors update their policies and may be willing
to change their practices to meet the needs of their (and your) clients. If
you have concerns and/or specific needs, contact the vendor, and if it is
unwilling to change its practices, go somewhere else. Frankly, there are
many online storage providers so be discerning when it comes to client
data.

While utilizing an online storage provider, consider its encryption
practices. Will your data be encrypted? Will you encrypt the data en
route to the online storage? And who has access while it is being stored?
Also, if the online storage provides access on mobile devices, just as you
would your computer, laptop, tablet and mobile phone, add security by
password-protecting the online storage’s mobile app. After all, just as
in the non-cyber world, a big threat to effective storage is human error.
Therefore, it is of utmost importance that you know how to remotely
wipe the data if your device is lost or stolen. One aspect of mobile stor-



166 PATHWAY TO THE PROFESSION

age to be aware of is that when you download client data to your mobile
device, it may be downloaded to your SD card unencrypted. Meaning
that while your cloud app would be password protected (because you set
it up that way), a file downloaded to your SD card would not be, leav-
ing that file particularly vulnerable to inadvertent or advertent access by
other people. Whether you want this is something to consider; take steps
to avoid it, if desired. This shows the importance of understanding how
the technology works, understanding where problems, such as intercep-
tion, may occur, and ultimately how to take steps to avoid them. Educa-
tion is key.

In short, the advantages of cloud computing as outlined in this
article make it a perfect complement to an effective and successful law
practice. There is little difference in the potential ethical issues or any
other such problems that exist in the cloud and in the brick-and-mortar
world of physical offsite storage of clients’ files. Rather than running
away from this new technology, it would be better to embrace it by learn-
ing more and making wise decisions that will minimize potential pitfalls
down the road, while at the same time increasing the ease and usefulness
of client communication and interaction.

1. Of course, not everything is appropriate for storage in the cloud.

2. http://www.ftc.gov/sites/default/files/documents/reports/federal-trade-
commission-report-protecting-consumer-privacy-era-rapid-change-recommendations
/120326privacyreport.pdf.
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A Tool for Lawyers in Transition:
LinkedIn

By Jessica Thaler

ing a time of career transition. It not only allows you to research

people and companies who may ultimately serve as future em-
ployers, colleagues, collaborators or clients, but also introduces you to an
expanded group of mentors, advisors and sources of relevant informa-
tion. No matter your current position, having an extensive network is
important, and LinkedIn is a great instrument for the maintenance and
growth of that invaluable network.

LinkedIn can be one of the most powerful tools in your arsenal dur-

When I speak to people in transition, or those who are thinking
about exploring the possibilities, after ensuring they have an up-to-date
resume, I inquire if they are on LinkedIn. Too often, the answer is that
they are not. People often express concerns about their employer finding
out about their LinkedIn profile—thus fearing that they are putting their
job at risk—or will make the excuse that there just has not been enough
time to set up a profile. “Is it really that helpful?,” they will ask. Without
hesitation or qualification, my answer is “yes.” And although the task
might seem daunting, LinkedIn makes the profile-creation process easy.

Head Shots

In setting up a profile, it is important to keep in mind that this is a
professional venue. I have seen friends post the fun-loving profile shot
that they use on Facebook; I have also seen head shots taken with cell
phones while the subject was looking into a bathroom mirror. (This
makes me shake my head like a disapproving mother.) Make sure your
profile picture is of the type you would expect to see on a firm’s web-
page. Don’t have the financial resources to hire a professional photog-
rapher? When I was developing my profile, I put on a suit, grabbed
my camera and a friend, went to a library, and had her photograph
me in front of a wall of books. I (we) felt silly but it was better than the
bathroom-mirror shot. Eventually, through alumni and bar association
involvement, I participated in professional photo shoots so that those
organizations could have photographs of me that they could use in their
materials. I asked permission to use several of these photos to update my
LinkedIn profile picture, as well as my professional biography.

Work History and Educational Experience

Once your profile picture is chosen and uploaded, complete your
work history and educational experience. Some people list only the
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names of what they think are the relevant entities and the titles of the
positions they have held. Others, like me, more or less populate these
fields with the extensive information contained in their resumes, and
everything in between. In my opinion, the more information the better,
so long as that information is germane, as it allows people a complete
picture of your qualifications and experience. There is a caveat, however.
There is such a thing as “too much” information, especially if the infor-
mation is irrelevant or can become overwhelming to the reader. Where
to draw the line depends on your preferences and those of the intended
consumer of the information. The rule I use is if I cannot read it through
two or three times without getting distracted or losing interest, it is too
long. Also, when I first put up my profile and whenever I make any
significant changes, I ask a few trusted friends (a former supervisor and
other career professionals I have worked with) to read my profile. As it
so often happens, of course, if you ask six people, you will get six opin-
ions. Ultimately, you have to decide what you are comfortable with. You
can control how you present yourself and not how you are perceived.
Accept the risk that someone may not like your profile and hope that is
the exception and not the rule.

Making Connections

When your profile is up, it is time to start making connections. In
my first attempt, I made a rookie mistake. LinkedIn will prompt you to
allow it to tap into your email address book, wherever it is stored, and
retrieve contact information. Once retrieved, it is very easy to click, click,
click and send a mass invitation to connect. This sounded like a fantastic,
easy and efficient way to get a LinkedIn network together. What I did not
realize at the time was that not everyone is on or wants to be on Linke-
dIn and, once the request goes out, the system will continue to “remind,”
possibly to the point of annoyance, invitees of the outstanding and
yet-to-be-accepted invitation. Then I realized that when LinkedIn pulled
my contacts into the system, it marked those who were also on LinkedIn
with a little blue box containing the word “in” next to their names. So I
focused on pursuing those contacts to be my LinkedIn connections, un-
derstanding that they would likely be more likely to accept because they
too are using LinkedIn to expand their network.

Once your initial connections are established, LinkedIn will provide
you with a list of “people you may know.” LinkedIn surprised me with
its accuracy. I suspect that the LinkedIn system uses a matrix to compare
common connections, common learning institutions, common employers
and the like in compiling these suggestions. I continue to look at LinkedIn’s
suggestions for potential connections. As I meet people through the more
traditional methods of networking, I add them to my network, and Linke-
dIn’s suggestions continue to grow.
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Another option for enhancing a profile and, therefore, LinkedIn
presence, is to join groups. I looked at professional groups, those based
on my past employers, school affiliations and associations I was a part
of, as well as other affinity groups. There really isn’t a downfall to join-
ing many groups outside of the fact that each group may send multiple
notices to its members and your inbox may get flooded. (You can change
your settings to manage how often emails are received.) Groups often
use listserves to share information on trends, current issues, job opportu-
nities and otherwise. Joining a group demonstrates to the LinkedIn com-
munity your interest in a particular subject, industry or other issue.

Recommendations

A great feature of LinkedIn is the ability to receive and post recom-
mendations from former clients, employers or colleagues. As wonderful
as it may be to have nice things published about you, it is still important
that the recommendations are relevant and realistic. If the recommenda-
tions are “just too much” or if they appear contrived (i.e., a friend’s rec-
ommendation is on a personal rather than a professional level), they are
probably more detrimental than beneficial. I have sought, and continue
to seek, recommendations from people in each stage of my personal and
professional career but only after I have had the opportunity to work and
collaborate in some real and significant capacity with them. This allows
each person to honestly and knowledgably speak to my skills, strengths
and otherwise. I provide recommendations to others utilizing a similar
“rule.” I only offer recommendations for people, focusing on the skills
and strengths of those people, with whom I am very familiar.

Research

LinkedIn can also be utilized to obtain relevant information about
people and companies. When trying to connect with a company, whether
in anticipation of an interview for employment or business develop-
ment purposes, search for the company on LinkedIn. If the company
has a profile, it provides a source of information that can supplement
the information available in periodicals or on the company’s proprietary
website. LinkedIn will also show who you know, directly or indirectly,
at that company. The direct connection is easy to identify and under-
stand—someone part of your LinkedIn community is currently, or was
previously, at that company. Where I find such a connection, I immedi-
ately reach out to that person, ask about the company, the person(s) I am
scheduled or trying to meet, the position or project and possibly get the
assistance of that person in getting ahead in the process. Even an indirect
connection can be just as useful. The indirect connection shows someone
in your network who has someone in his or her network who is at or was
at that company. When I have this “second degree” connection, I will
request that my “first degree” connection make an introduction to that
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“second degree” connection who can then provide me with the informa-
tion or “in” I am seeking.

Similarly, before a scheduled meeting, check to see if the person with
whom you are meeting is on LinkedIn. If he or she is, you can get infor-
mation about that person, his or her interests, background and network;
that knowledge can aid in your trying to connect. For example, it has
allowed me to mention people known-in-common (granted, only after
confirming that relationship is a current and amicable one), recognize
and reminisce about a common university experience and so on. Linke-
dIn also allows you to look up someone you do not know and want to
connect with, but do not yet have a meeting with. You can see if there is
someone in your network who might be willing to make an introduction.
Just like with anything else, however, you need to consider how often
you ask someone, respect what, if anything, the person is willing to do
and the manner in which he or she is willing to do it. And be willing to
reciprocate.

I personally have not made great use of the LinkedIn groups feature,
although I know many who have, and I have only rarely posted into
discussion groups. A danger with becoming too involved with posting
is that, in attempting to get your name out, it can be easy to become an
annoyance. Every time there is a post into a group’s discussion page,
the site sends out a notice of a new post to the group’s members; so, if a
member (who may be just the person someone is trying to impress) has
not altered the default email settings, his or her inbox may be loaded
with notices about the “serial” poster’s latest musing. I have actually
heard some colleagues commenting that they have unsubscribed from
a group because of serial posts, and their impression of that poster is ir-
reversibly marred.

Should You Get a Subscription?

Finally, do you need to get a paid subscription to get true benefit
from using LinkedIn? My opinion is that it is not necessary. I like that the
subscription service provides the ability to email people directly even
if they are not a connection through the “in-mail” feature, that I can see
who has viewed my profile as well as statistics regarding the number
of views my profile receives and, when I submit for a job requisition, I
am provided with greater information about the position, such as salary
information, and can check a box to make my resume a “featured” appli-
cation. Whether you need or want those or the other additional features
that a paid subscription may provide depends on your personal goals
and intended usage of the site.
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Conclusion

Maintaining a network and a LinkedIn profile needs to be an ongo-
ing endeavor. LinkedIn should be used, in whatever manner and how-
ever extensively a person is comfortable with, as a tool for professional
networking and development. Most great opportunities come from
whom you know, and LinkedIn provides a way to know more people.
LinkedIn is also a great marketing tool. It is a personal website, dem-
onstrating experiences and expertise and providing forums in which to
share and from which to gather information. Like any other tool, howev-
er, you need to use it properly and appropriately not to be injured rather
than assisted by it.

JEssicA THALER (jthaleresq@gmail.com), Law Offices of Jessica Thaler Esq., chairs the
Committee on Lawyers in Transition of the New York State Bar Association. She received
her undergraduate degree, cum laude, from UCLA and her law degree from Fordham
University.

This article originally appeared in the March/April 2013 NYSBA Jour-
nal.
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Four Ways to Give Clients What
They Want on Your Linkedin

Profile
By Allison C. Shields

State of Digital Content Marketing Survey report, based on survey

responses from in-house counsel as well as law firm CMOs and
marketers. The survey revealed that when asked what sources were
important when researching lawyers or law firms for potential hire, 71
percent said LinkedIn. Seventy-three percent said they had used Linke-
dIn for professional reasons within the past week, up from 68 percent in
2015.

This spring, Greentarget and Zeughauser Group released its 2017

The chart below shows how in-house counsel use LinkedIn gener-
ally. When asked how they used LinkedIn specifically with regard to
outside counsel, 40 percent of in-house counsel responded that they use
LinkedIn to research potential outside counsel, 46 percent use LinkedIn
to contact and/or build connections with outside counsel, and 33 per-
cent use it to access content outside counsel pushes out.

According to the survey, when reviewing LinkedIn profiles of out-
side counsel, 86 percent of in-house counsel focus primarily on “expe-
rience and relevant client matters” more than any other criteria. Only
29 percent pay the most attention to shared articles, updates and com-
ments.

HOW IN-HOUSE COUNSEL USE LINKEDIN FOR
PROFESSIONAL PURPOSES

64%
e 53% 53%
48%

Connectwith | Stay abreast = Connectwith = Connect with | Asa platform | Connectwith | Asa platform
In-house of job business and outside to receive outside to share
colleagues | opportunities industry counsel with newsand counsel with news and
leaders whom I work | information whom | do information
not work
Percentage 64% 55% 53% 53% 48% 30% 7%



TECHNOLOGY AND THE LAW 173

The survey indicates that law firm CMOs and marketers recog-
nize the importance of LinkedIn. When asked whether they provided
training for their lawyers on using LinkedIn effectively, only 2 percent
responded that they did not offer LinkedIn training and did not plan to
do so. Another 7 percent did not currently offer training but did plan to
offer it in the future; 41 percent offer informal training, and 50 percent
offer formalized training on LinkedIn to their lawyers.

But law firm marketers may be emphasizing the wrong aspects of
LinkedIn in their training. According to the survey, those that do offer
training emphasize shared updates, articles and comments, and qual-
ity of connections. Less than half of the firms offering LinkedIn training
focus on what in-house counsel finds most important: experience and
relevant client matters.

Below are four tips you can use to showcase the information about
experience and relevant client matters that in-house counsel (and likely
other potential clients and referral sources who are professionals or
business people) want to see on a lawyer’s LinkedIn profile.

Aim for Your Audience

Whether you are targeting in-house counsel, business owners,
or divorced moms, your LinkedIn profile should be written in a way
that will connect with that audience. Talk about the legal and business
issues your clients confront, and use the words they use to describe
them.

Using keywords that your audience uses will increase your vis-
ibility among your target audience and make it more likely that your
profile will be returned in search results conducted by your audience.

Stay away from legalese and jargon, unless you are sure that your
audience knows, understands, and uses that jargon regularly. Write as
if you are speaking directly to your audience. Think more like a jour-
nalist and less like a legal brief writer; incorporate who, what, where,
why, and when, particularly in your summary and experience sections
of your profile. Use bullet points and lists to break up long content.

Show, don’t tell. Instead of saying that you have “extensive ex-
perience” in your area of practice, that you are “a respected member
of the bar,” or that you are “skilled at” something, demonstrate those
qualities by talking about the work that you do and the clients that you
represent.
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Pack a Punch with Your Professional Headline

Your professional headline is the line that appears under your name
on LinkedIn. When users first encounter you on LinkedIn, they may not
be looking at your profile; they may see you as a suggestion in People
You May Know on their network page, in search results, in a list of con-
nections, or in a LinkedIn group. In many of those cases, all they will see
is your photo, name, and your
professional headline: o ag I Q?

As a result, you want to
make sure that your profes- < allison c. shields
sional headline communicates
enough information about you
to convince users to click on
your name and view your full
profile.

Top People Jobs  Posts Compan

People results for allison c. shields See all

Allison C. Shields ¢ 3rd

The professional headline Presider}t,' Legal Ease Consulting, Incl.
is a valuable tool to commu- g;"r‘i;‘f:r“h’l':vyv’;:i”;tgyﬂeam& marketing...
nicate your area of practice,
your knowledge and experi-
ence, and to distinguish yourself from other lawyers. Don’t limit your
headline just to your title or even your title and firm name (“Partner at
Flintstone and Rubble, P.C.”); if a user is not familiar with your firm,
this information may not be enough even to communicate that you
are a lawyer (Flintstone and Rubble could be an accounting firm, for
example).

Include your firm’s name and your title, but add a description of
your practice areas or clients keeping your audience in mind. Utilize the
120 characters that LinkedIn makes available.

For example, “Partner at Scooby and Shaggy, LLP, Management-side
Labor and Employment Law Trial Attorney,” “Elder Law and Estate
Planning Associate at Seinfeld & Costanza,” or “Partner, Scott, Schrute,
Halpert, Beesly & Howard, PC, Risk Management and Legal Malprac-
tice Attorney.”

Strengthen Your Summary

The summary appears at the bottom of the main info box at the top
of your profile. Although many lawyers either skip over this section or
give it short shrift, a good, complete profile should include a strong sum-
mary. It is a good opportunity to include keywords in your profile and to
highlight your most relevant experience and client matters, whether past
or current.

The summary should give a good impression of what you do now,
who you do it for, and how you do it, but you should also reference any
particularly pertinent prior experience and how it helped you to get
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where you are. Talk about your approach, the kinds of clients you have
worked with, and specific cases or matters that might provide good in-
sight for potential clients or referral sources about what you do.

For example, if Chuck Rhoads entered private practice, his summary
might say something like:

I represent hedge fund managers, business owners, and finan-
cial professionals in business, securities, and financial litigation
matters, including claims of securities fraud. I practice in all state
courts in the New York metropolitan area, as well as the federal
courts of the Southern and Eastern Districts of New York. In my
20 years in practice as the United States Attorney for the Southern
District of New York, I tried over 1,000 cases, including the land-
mark case United States v. Axe Capital. . . .

Your summary can include up to 2,000 characters, but with the new
interface released in early 2017, only the first 200 characters or so will
appear when users view your profile unless they click the “See more”
link. As a result, those first 200 characters are extremely important; if
they don’t grab a visitor’s attention, that visitor may never see the rest of
your summary and may never scroll down to see the rest of your profile.
Make sure you include the most important information and keywords in
those first 200 characters.

The summary is also a good place to include information that does
not fit neatly into other sections of your LinkedIn profile. For example,
you may want to include the courts or jurisdictions in which you are ad-
mitted to practice, as well as volunteer or charitable work, publications,
speaking engagements, or other activities that establish your industry
knowledge, commitment to the community or professional excellence.

The summary is often the best place on your profile to include the
“Attorney Advertising” disclaimer.

Emphasize Your Experience

The experience section is another area of your LinkedIn profile that
should (but often does not) contain more than just cursory information.
You have 2,000 characters for each position. Instead of just listing the
places you worked and your titles, or copying and pasting your resume
or firm bio, use the available space to highlight what clients and referral
sources want to know. Include examples or case studies; list important
reported decisions and/or representative clients.

You can also add media (images, documents, presentations, or vid-
eo) to the summary and experience (and education, for law students or
recent grads) sections of your profile. Including presentations, checklists,
articles, video, etc., in your LinkedIn profile demonstrates your knowl-
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edge and experience much better than anything you say about yourself
on your profile.

To add media to your profile, on the “Edit Profile” screen, click on
the pencil icon in the section where you want to add media. Scroll until
you see “Media,” and click either the “Upload” or “Link to Media” but-
tons. Uploading the media to your profile will allow readers to see that
content — for example, to view the presentation or video directly within
your LinkedIn profile itself.

Focusing on these four tips should provide potential clients and
referral sources with the quality information they are looking for on
LinkedIn. If you are a more advanced user, you can move on to adding
profile sections, such as certifications, publications, projects (which can
be used to showcase presentations or important decisions), honors and
awards, organizations or volunteer work, incorporating skills and seek-
ing recommendations from clients or colleagues to provide even more
value to those who visit your LinkedIn profile.

Aruison C. SHIELDS, Esq. is the President of Legal Ease Consulting, Inc., which provides
productivity, practice management, marketing, business development and social media
training, coaching and consulting services for lawyers and law firms nationwide. She is
a co-author of How to Do More in Less Time: The Complete Guide to Increasing Your
Productivity and Improving Your Bottom Line, published by the American Bar Association
Law Practice Division, and is a frequent lecturer on practice management topics.

This article originally appeared in the September 2017 NYSBA Journal.
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Internet Poses New Problems for
Lawyers Who Advertise

By Mark Mahoney

challenges traditional lawyer promotional practices and is outpac-

The Internet has created a new landscape for legal advertising that
ing changes in established rules of ethical conduct.

Panelists at an Annual Meeting forum, “Internet Advertising—The
Traps and Pitfalls,” sponsored by the General Practice Section and the
Committee on Professional Discipline, said some lawyers follow the
standard practice when promoting themselves or their firms.

But other attorneys—often, young lawyers not fully trained in prop-
er etiquette or feeling unbound by tradition—are pushing the envelope
as they struggle to compete in a shrinking business market. They are
seeking more creative ways to generate business without spending a lot
of money, said ethics lawyer Pery D. Krinsky of Krinsky PLLC in New
York City.

Eileen J. Shields of New York City (Departmental Disciplinary Com-
mittee, Supreme Court Appellate Division, First Department) said some
attorneys are following traditional rules while other, more aggressive
lawyers, are bending and breaking them. New guidelines would protect
attorneys who lose ground by not being as aggressive in pushing the
boundaries, she said.

But Krinsky said rules will not solve the problem of irresponsible ap-
plication of the rules. “It’s not just the rules. It's how we teach lawyers to
apply the rules,” he said.

To demonstrate how an advertising campaign can be interpreted
in different ways, Professor Emeritus Roy D. Simon of New York City
(Hofstra Law School) cited a case reported in the New York Law Journal
that morning.

The case, Board of Managers of 60 E. 88th St. v. Adam Leitman Bailey,
PC, involved a dispute over legal fees in resolving a dog-barking com-
plaint. The client claimed the fees were exorbitant given the scope of the
case, while the attorney claimed the client authorized him to do what-
ever it took to resolve the matter.

In an attempt to settle on a fair number, the judge in the case took
note of the law firm’s advertising itself as the firm that “gets results.”

“If you hire the firm that ‘Gets Results,” you expect hard-nosed at-
torneys with a practical approach, not gold-plated preparation for a trial
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that should not have been that complicated, never was imminent, and
never occurred,” according to the article quoting the judge.

He then found both parties to be responsible for the high fees, the
client slightly more so.

Deborah A. Scalise of Scarsdale (Scalise & Hamilton LLP) said the
standard is clear: “If it’s truthful and accurate ... then what’s the prob-
lem?”

But Simon disagreed. “I don’t think consumers can sort out the
crap,” he said. “There’s a great danger that what people see will reflect
their own senses and sensibilities.”

Krinsky said the sophistication level of clients in interpreting ads
must be considered and asked whether they should be protected.

“We can’t assume that clients necessarily get it,” he said, adding that
rules are needed for situations where there might be misunderstandings.

Be Cautious

Panelists cited examples of proper and improper ads, discussed the
rules about applying disclaimers to advertising, examined what consti-
tutes acceptable puffery vs. unacceptable superlatives, and the value of
rules prohibiting attorneys from soliciting clients immediately after mass
disasters.

The program concluded with a discussion on blogs, which Shields
said are often used as thinly disguised advertising vehicles for attorneys.

“Just because you classify it as a blog, it's obviously something that
you are doing for non-altruistic purposes,” she said. “Much of the time, a
blog is written with the purpose of getting you to retain me as an attor-
ney.”

There is a thin line between informational and promotional material
on a blog, but once you cross it, it triggers the requirements for filing an
advertisement, Simon said.

When it comes to Facebook, Twitter and the Internet, the technology
and the rules are evolving. Attorneys should use common sense and be

extra vigilant in following the rules regarding advertising.

MARK MAHONEY is the former Associate Director of NYSBA's Media Services and
Public Affairs Department.

This article originally appeared in the March/April 2014 NYSBA State
Bar News.
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Key Privacy and Information
Security Issues Impacting the

Practice of Law
By Katherine Suchocki

Your computer and your smartphone have transformed the practice
of law.

Have you been in practice long enough to remember when the
first fax machines came out? Do you remember when you first started
receiving emails from clients? Do you remember designing your firm'’s
first website?

The next generation of lawyers has never worked in a world without
email and the Internet. This brings into play a whole host of issues with
keeping client information secure and confidential.

I sat down with John R. McCarron, Jr., the co-chair of the Law Prac-
tice Management Committee. He recently presented the Law Practice
Management Committee-sponsored program, “Safe-Guarding Client
Information: Basic Data Security Training for Lawyers,” and provided
some basic tips on safeguarding client information.

You Need a Written Data Policy

Create a written data policy and start following it. The data policy
should apply to computers, laptops and desktops, office and home use,
mobile devices, cellphones, smartphones, tablets, eReaders and net-
books. The policy also should apply to network use, including Wifi in
the office, at home and public Wifi. A backup policy and use of the cloud
also should be outlined.

Password Protection

The best data security in the world can be overcome in seconds by
these all-too-common practices: Post-it notes with your passwords on
them placed on your monitor, your laptop, under your keyboard or
mousepad; not locking your doors; leaving laptops, tablets, cellphones in
unsecure places; and letting children use computers or devices that have
your secure data on them.

Serious password management should be a bedrock principle in
your data security policy. Do not make all of your passwords the same.
Even better, do not make them yourself at all.
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Utilize a random password generator. Choose long passwords (12+
characters, utilizing upper and lower case letters, numbers and symbols
where possible). Password storage programs, such as Keepass and Last-
PassRoboform, do a great job of helping create random passwords and
managing them. Just make sure your master password is secure—and
change it often.

Don’t use your web browser’s password storage function, its inher-
ently insecure and its security easily defeated once your computer’s
login security is defeated.

Encryption

Encryption is the conversion of data into a different form (cipher-
text), that cannot easily be read or understood by unauthorized individu-
als.

This sounds much more complicated than it really is. Encryption
software will take care of all “heavy lifting.” Once employed properly,
only the person with the encryption key (password) will be able to access
any of the encrypted data.

Do not take this lightly. If you lose your password/key, you will
likely lose access to all of your data. There is no “back door” to encryp-
tion. Make a backup of the key and keep it safe.

Securing Your Computer

Up-to-date anti-virus protection is relatively inexpensive or free. Be
sure your version is the latest. Secure your machine with a strong pass-
word and change it often. Keep your operating system up to date. This
includes deploying Windows updates in a reasonable time frame. Keep
your programs up to date.

Portable Hard Drives/Thumb Drives

A portable hard drive/thumb drive probably can carry a small- to
mid-sized law firm’s entire client file directory. This should scare you.

What happens when you copy all of these files onto an external drive
and it gets lost or stolen? Portable drives should never carry client data
without being encrypted. There are external storage products that can be
purchased which have built-in encryption mechanisms.

Your Mobile Device

If you have a smartphone (especially if it is synced to your email,
contacts, calendar, etc.), be sure to employ a password. This is a mini-
mum “reasonable” step that should be taken to safeguard the data on
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it. Allowing children to use your phone as a gaming device when it has
access to client data is a bad idea.

Track Your Stuff

Employ device tracking technology. If you misplace/lose your phone,
most devices now have software built in that allows you to track the phone
via GPS, send messages to the phone asking for its safe return, wipe the
phone data remotely, or have the phone auto-wipe if the password chal-
lenge is not met more than a certain number of times in a row.

Do You Use Wireless in the Office?

Do you use a wireless connection at home? Probably. Make sure, at
a minimum, you employ an encryption key so that only people who are
given the key have access to your network. Use longer keys and change
them regularly. Do not leave the router unsecured. Change default pass-
words. Hide the SSID (network name) from being broadcast.

Do you use wireless in the office? This used to be frowned upon, but
sometimes is a necessary evil. If you must deploy wireless in your office,
hire the services of an IT professional who can solidify your wireless
(and wired) network.

Only use professional-grade equipment with professional-grade
encryption. Consider keeping your wireless access as a separate network
with no access to client data. Have a separate wireless network for guest
access.

Do You Use Public Wireless Hotspots?

Make sure that you employ good local security on your computer.,
by using antivirus and firewall software (built-in firewall is more than
sufficient, but make sure you have it turned on). Keep your system se-
cure by keeping all of your software up to date.

Allow Windows Update to run automatically so you always have the
lastest security patches. Make sure you keep your office suite updated
(Microsoft Office updates with Windows Update) as well as utility pro-
grams and plug-ins such as Adobe Acrobat, Flash, etc.

Most public hotspots are insecure, so make sure that any data you
send over them is through a web browser that is using an encrypted
connection. An encrypted connection is indicated by the web URL start-
ing with “https” and the browser displaying a padlock icon within the
address bar.
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Your Backup Policy

If you don’t back up your data every day, you are asking for trouble.
Backup is easy, and cheap.

Choose the right methodology for your needs and size. If you back
up to external media, encrypt the backup. Most backup software does
this automatically. Cloud-based backup is growing in popularity.

The best backup methodology is the one that occurs automatically,
daily, and notifies you if there is a problem. Set it and forget it. Periodi-
cally, do a “test restore” to see if the backed up data is actually accessible.

The “Cloud”

Choose a reputable cloud-based provider. Read the service agree-
ment. Where is your data being stored physically? What does the pro-
vider do in the event of a data subpoena?

Learn about data escrow and copying your data to a third party pro-
vider in case there is a problem accessing it through the cloud provider.
Consider encrypting your data with your own encryption method while
storing it at the cloud provider.

Storing data in the cloud can be more secure than storing it locally
(proper due diligence required). Software stays up to date. Your cloud
provider has a team of security experts that likely uses the same grade
encryption as your online banking.

Things to look for in your cloud provider: profitability, their busi-
ness model and history; ISO 27001 (Information Security Management
Systems Standard); verisign secured; McAfee Secure; or TrustE badges.
These show daily security and penetration testing by third party security
experts. Look for these icons on the login page.

For more information on data security for lawyers, visit www.nysba.
org/LPM.

KATHERINE SucHocKiI is the NYSBA Director of Law Practice Management.

This article originally appeared in the September/October 2014
NYSBA State Bar News.



TECHNOLOGY AND THE LAW 183

Hashtag: Social Media and Jury
Selection a Courtroom Concern

By Cailin Brown

torneys to anticipate and engage the wealth of online content that

may impact case decisions. That means they should be using Face-
book, LinkedIn and other websites to ensure jurors are ready to serve,
said two panelists during Annual Meeting.

The social media landscape and its requisite landmines require at-

In the session, “#LegalProbs: Social Media and Its Impact on Jury
Selection and Trial,” attendees had a birds-eye view of how online traffic
yields trial and case evidence.

Claudia Costa of Hackensack, N.J. (Gonzo Law Group) and Robert
Gibson of White Plains (Heidell, Pittoni, Murphy & Bach LLP) spoke
during a presentation sponsored by the Torts, Insurance and Compensa-
tion Law Section and the Trial Lawyers Section.

“As lawyers, we clearly have an obligation to keep up with case
studies in the field as well as trends in society,” Gibson said. “One of the
most explosive trends is the way we communicate using technology.”

Gibson said the growth on social media sites such as LinkedIn,
Facebook and Twitter has reached hundreds of millions of daily users,
statistics that have immediate ramifications in practicing law.

Gibson reviewed the New York Post’s coverage of the LS. v. Steinberg
insider-trading case and the social media research methods employed in
that case to vet jurors.

The Appellate Division in New Jersey held that it was appropriate
for both counsel to use readily accessible Wifi Internet access to conduct
research.

Therefore, the defense team brought three laptops into the court-
room, allowing it to Google search during jury selection and view social
media profiles.

Gibson said that it is ethical for lawyers to research jurors as long as
they do not communicate with the prospective jurors.

“You cannot get on a Facebook page and friend them and ask them
questions,” Gibson said. “Passive research is OK. If you Google a name
and get the Facebook, that is OK. If you go on and try to discuss their
views, that is completely impermissible.”
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Internet Knowledge Required

Recent court decisions have shown that Internet searches are prac-
tically obligatory now in order for a lawyer to adequately represent a
client.

If lawyers validate juror statements, they might learn that a juror
has a not-so-objective viewpoint on the case. For instance, in Apple Inc. v.
Samsung Electronics Co., the jury foreman previously had been involved
in litigation loosely connected with one of the companies.

In the $1 billion patent infringement decision, the judge ruled that
attorneys should have discovered the juror’s litigation early in the case.

So, one way lawyers can encourage a fair jury, Gibson said, is to
learn right away whether a juror has been involved in previous litigation.

“What if the information was out there and you didn’t avail yourself
of it? Your client might be a little upset,” said Gibson. “During the trial
you probably want to keep an eye on your jurors. They are not supposed
to be posting, blogging. They get an admonition.”

Gibson gave several examples from random social media accounts,
which illustrated the biases shared so publicly through various outlets.

If a juror is caught reading a plaintiff or defense lawyer’s Facebook
page, the judge should be notified immediately, he added.

An opinion issued by the New York County Lawyers” Association
Committee on Professional Ethics in 2011 states that the burden is on at-
torneys to track social media in order to advise their clients, said Costa.

“Social media cannot be ignored,” she said. “You need to start right
away from the beginning of the case. You know what you need to get to
trial.”

The obligation with social media is the same as it is with a piece of
paper, Costa said. Clients cannot destroy evidence.

“You need to educate them and you need to preserve the social me-
dia. ...If you do not advise the client to preserve information, you could
be subject to sanctions,” she said.

Attorneys are obligated to know the policies of sites like LinkedIn
and Facebook, and to warn clients to preserve the evidence. In U.S. Equal
Employment Opportunity Commission v. Original Honeybaked Ham, Inc., the
EEOC was compelled to produce data and was sanctioned for “messing
around with electronic discovery,” Costa said.

In another instance, both a plaintiff and his lawyer were heavily
sanctioned—$180,000 and $542,000—after the lawyer instructed his client
to “clean up” his Facebook page.
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Costa suggested lawyers discuss the implications of social media
with their clients.

Lawyers who know they are going to be on trial, and receive a
notice of claim, should get on Google right away, Costa said, and gather
information before social media privacy settings are changed. Eventually,
attorneys will need to demonstrate a chain of custody to show how any
information was gathered, and authenticate that evidence.

Costa noted insurance claims cases where allegedly disabled par-
ties were featured on social media in zumba classes, playing hockey or
engaging in another sporting activity.

From now on, Costa said, lawyers may have a professional responsi-
bility to review social media content or face professional liability.

If not now, she said, then in the near future.

CAILIN BROWN is an associate professor of communications at The College of Saint
Rose.

This article originally appeared in the March/April 2014 NYSBA State
Bar News.
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TECHLEX
How to Protect Yourself From Hackers

Should Be ‘Job #1' for Members
By David Adkins

password combinations and more than 500 million email addresses

In August, a Russian hacking ring obtained 1.2 billion user name and
from more than 420,000 websites.

With that much information, assume you are one of the individu-
als whose information has been compromised. While exposing this data
may not seem as bad as having your credit card information compro-
mised, it could be used to access your Internet accounts. If you use the
same user name and password on many sites, you should be even more
concerned.

For example, if a site that was compromised disclosed your email
address and a password you use for other Internet accounts, those ac-
counts—and your email messages—could be hacked. Attorneys have an
obligation to protect client confidentiality, and email communications are
one area of potential exposure.

Protection How-To

Your first step when a breach this large is reported is to change your
password. More importantly, use different and complex passwords (up-
per/lowercase, numbers and special characters, non-dictionary words)
for your most important accounts. This makes the job of hacking your
account harder, and if one account is compromised, it only impacts your
accounts that use that password.

It is good practice to change your password at least every six
months, but more often is obviously better.

If you have moved your email to the cloud by using services like
Microsoft 365 or Google mail, remember that anyone connected to the
Internet—anywhere in the world—could compromise your account.

It is easy to figure out your email address. It is on your business card,
website, LinkedIn profile, and perhaps, in your social media information.
All that's left is to try to guess your password and which service you use.
Hackers use automated software to discover hundreds of possible combi-
nations in less than a minute.
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Old Is Out

In recent years, we have seen enormous changes in the practice of
law produced by the technology resources that attorneys use in their
daily practice. Today, no one practicing law can exist without at least
an email address and a desk computer/tablet/laptop. We used to fax,
now we scan and attach documents, and sometimes they stay in a digital
form.

Recently, the State Bar rolled out an online technology community
to consider this intersection of technology and the practice of law. We've
already begun to post resources, including the Commercial and Federal
Litigation Section’s Social Media Ethics Guidelines, to help our members
use technology. The guidelines also can be found at www.nysba.org/
FedSocialMediaGuidelines.

These guidelines cover issues such as:

* Attorney advertising

¢ Furnishing legal advice through social media
® Review and use of evidence from social media
e Ethically communicating with clients

¢ Researching social media profiles or posts of prospective and sit-
ting jurors and reporting juror misconduct.

On the technology community webpage, you'll also find links to
video tutorials for services, such as Fastcase, our free legal research mem-
ber benefit.

I encourage you to visit the NYSBA Technology Community and
subscribe so you can receive updates as this resource expands.

Davip ADKINS is NYSBA's chief technology officer.

This article originally appeared in the September/October 2014 NYSBA
State Bar News.
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Facebook: The New Employment
Battleground

By Mary Noe

n June 2010, a New York City fifth-grade teacher at P.S. 203 posted on
Iher Facebook page the following;:

“After today, I am thinking the beach sounds like a wonderful
idea for my 5th graders! I HATE THEIR GUTS! They are the devils [sic
spawn!” And, “Yes, I wld [sic] not throw a life jacket in for a million!!”

The post was made one day after a student tragically drowned at a
local area swimming pool.

Less than two years later, a Paterson, New Jersey, first-grade teacher
posted on her Facebook page: “I'm not a teacher—I'm a warden for
future criminals!” And, “They had a scared straight program in school—
why couldn’t [1] bring [first] graders?”?

The teachers probably thought only their “friends” would see the
postings. But Facebook has over one billion active monthly users and
those postings were republished by “friends” to a wider audience and
became known to each teacher’s school administration. Administrative
proceedings charging the teachers with misconduct were commenced.
Both teachers were terminated. On appeal, the New Jersey teacher’s ter-
mination was upheld® and the New York teacher’s job was reinstated.*

In both the public and private sectors, social media postings and text
messages have become a battleground in litigation over employee fir-
ings. Employees have pushed back and claimed retaliations for exercis-
ing their constitutional rights of free speech, privacy and association.

This article will examine recent decisions regarding social media and
texting in the employer-employee relationship.

The Public Employment Context

Facebook “Liking” as Speech in Public Sector Employment

Deputy Sheriff Daniel Ray Carter, an employee of the City of Hamp-
ton, Virginia, Sheriff’s Office for more than 11 years, decided to support
his boss’s opponent for sheriff by “liking” his election Facebook page.
Sheriff Roberts learned of Carter’s postings on his opponent’s campaign
Facebook page and told Carter, “You made your bed, and now you're
going to lie in it—after the election, you're gone.”> In November 2011,
Sheriff Roberts was reelected, and it came to pass that Carter and five
other deputies were not reappointed.
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Carter and others brought an action against Roberts alleging their
“firing” was in retaliation for exercising their First Amendment right
to free association and free speech, not their job performance. In the 11
years Carter worked for Sheriff Roberts, he had always received perfor-
mance evaluations of “above average.”®

In assessing retaliatory actions against governmental employ-
ers, courts balance a public employee’s right to free speech against the
government’s interest of creating an efficient workplace environment. A
public employee must establish that he or she “was speaking as a citizen
upon a matter of public concern,” rather than “as an employee about a
personal matter of personal interest”; that “the employee’s interest in
speaking upon the matter of public concern outweighed the govern-
ment’s interest in providing effective and efficient services to the public”;
and that “the employee’s speech was a substantial factor in the employ-
ee’s termination decision.””

While the trial court did not challenge Carter’s assertion that he
could establish each of these required elements, it concluded that the
act of moving a computer mouse over the Like icon on a Facebook page
and clicking on it, without any other accompanying statement, was not
speech and was not an expressive activity, and thus did not merit consti-
tutional protection.®

The Court of Appeals disagreed. In that court’s view, Carter’s act
of clicking the Like button sent out the announcement on the campaign
page of the opposing candidate that Carter approved and endorsed his
boss’s electoral opponent. The same act of “liking” the opponent also
caused that candidate’s page to appear on Carter’s timeline. The court
concluded that Carter’s “liking” of the candidate on Facebook was ex-
pressive activity and thus is considered speech within the meaning of the
First Amendment.’

The reasoning of the federal appellate court seems unassailable. The
act of “liking” is not materially different than holding up a photograph
of a candidate at a campaign rally, wearing a colored arm band, making
a rude hand gesture or placing a campaign sign in front of a house, all of
which are expressive activities.

Search and Seizure and a Public Employee’s Texts on Personal
Matters

The city of Ontario, California, purchased text messaging pagers for
its police SWAT team to send and receive text messages while on the job,
in order to provide immediate communication among the team members
during emergencies. The city informed the officers of its right to monitor
the messages and notified the officers that they should have no expecta-
tion of privacy. Then the city had all team members review and sign the
city’s policy on the use of pagers, again placing them on notice that they,
as individuals, should have no expectation of privacy in messages sent or
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received.!” This information was repeated at a meeting and circulated in
a memorandum sent to all personnel with pagers, including Jeff Quon, a
sergeant on the police SWAT team. The city did from time to time review
utilization of text messaging and required officers to reimburse the city
for overages. It was not the practice of the city to review the content of
messages, even when there was an overage.

Sergeant Quon routinely exceeded his allotted texts and reimbursed
the city for the overage fees. The police chief began an audit to deter-
mine whether the pagers were being used for “on duty” or “off duty”
purposes. Quon’s pager was one of two with the highest usage. The chief
requested the service provider to submit transcripts of Quon’s pager-
texts and the provider complied. The transcript revealed messages from
Quon’s wife and his mistress—some sexually explicit. The chief deter-
mined that some of these texts occurred while Quon was “on duty” and
forwarded the information to Internal Affairs for further investigation.

Internal Affairs redacted all Quon’s texts made when he was “off
duty.” The Internal Affairs chief stated that the primary purpose of the
investigation was to determine if the contract limits with the service pro-
vider were appropriate. No action was taken against Quon.

Quon, however, brought an action against the city and the service
provider for, among other things, a violation of his Fourth Amendment
protection against the unreasonable search and seizure of the content of
his messages. Despite the city’s notifying the members of the team that
they would have no expectation of privacy in their text messages, the
trial court determined that Quon had a reasonable expectation of privacy,
based on the city’s unofficial policy of permitting officers to pay for over-
ages.

As to Quon’s claim of a violation of the Fourth Amendment, the
court decided that if the purpose of the audit was to determine if there
was improper use of the pager while “on duty,” then the city violated
Quon’s Fourth Amendment rights. If, however, the audit’s purpose was
to determine whether the contract limits for the pagers were appropriate,
then no violation occurred. The jury found no violation. There was no
liability for the search.

On appeal, the Court of Appeals examined the reasonableness of the
search by looking at the totality of the circumstances and “the degree to
which it intrudes upon an individual’s privacy and...the degree to which
it is needed for the promotion of legitimate governmental interests.”!!

The court held that the city’s users of text messaging had a reason-
able expectation of privacy in the content of their messages. It disagreed,
however, with the trial court as to the reasonableness of the search, deter-
mining that the search was unreasonable because the information could
have been ascertained by less intrusive means.
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The U.S. Supreme Court concluded that Quon had a reasonable
expectation of privacy.!? The city’s review of the content of the text mes-
sages constituted a search within the meaning of the Fourth Amendment.
However, the Court concluded that because the search was motivated
by a legitimate work-related purpose and was not excessive in scope, the
search was reasonable. An employer’s right to intrude on an employee
“for non-investigatory, work-related purposes, as well as for investiga-
tions for work-related misconduct, should be judged by the standard of
reasonableness under all the circumstances.”!?

The Court’s opinion recognized government employers” and em-
ployees’ difficulties with social media and provided no bright-line rule
but rather signaled that decisions should be made on the totality of cir-
cumstances presented in the particular case. The Court opined about the
future of the technology and employer and employee relations.

Rapid changes in the dynamics of communication and
information transmission are evident not just in the
technology itself but in what society accepts as proper
behavior....[TThe Court would have difficulty predicting
how employees’ privacy expectations will be shaped by
those changes or the degree to which society will be pre-
pared to recognize those expectations as reasonable. Cell
phone and text message communications are so perva-
sive that some persons may consider them to be essential
means or necessary instruments for self-expression, even
self-identification.!*

The Private Employment Context

The Hot Dog Postings'®

A car dealership in Lake Bluff, Illinois, planned to roll out the new,
redesigned BMW at a grand sales event. The manager told the sales staff
that arrangements had been made to offer free hot dogs to visitors. The
salespeople voiced their disapproval of the manager’s meager offering.
The manager responded, in essence, that the event was about selling cars
and not about food. Salesperson Robert Becker would later describe his
reaction to the manager’s plan by comparing a high-end BMW to a fine
restaurant but one in which the waiter brings a Happy Meal to the table.

Becker took photos, and five days after the event, he posted them on
Facebook under the heading “BMW 2011 5 Series Soiree.” He wrote, “I
was happy to see that [the manager] went “All Out’ for the most impor-
tant launch of a new BMW in years....The small 8 oz. bags of chips, and
the $2.00 cookie plate...the semi fresh apples and oranges were a nice
touch...but to top it all off...the Hot Dog Cart. Where our clients could
attain a[n] over cooked wiener and a stale bunn....” Becker posted a
picture of a salesperson with a hot dog and pictures of the snack table.



192 PATHWAY TO THE PROFESSION

Becker had approximately 95 Facebook “friends,” 15 of whom were also
BMW employees. By the very next day, the manager had been given
copies of Becker’s Facebook postings regarding the sales event. When
asked about the postings, Becker responded that his Facebook pages

and “friends” were “none of your business.” The manager claimed he
had received calls from other dealers and that Becker had embarrassed
management and co-workers. Becker was told to hand in the key to his
desk. After the meeting Becker called the manager and apologized. Six
days later, Becker was fired. Becker was terminated because he had made
negative comments about the company in a public forum.

Salespeople in the BMW dealership were not members of a union.
Yet a complaint was filed by the National Labor Relations Board (NLRB)
alleging that Becker’s termination was an unfair labor practice. The
NLRB further asserted that clauses in the dealership’s employee hand-
book violated the National Labor Relations Act (NLRA) by interfering
with, restraining, or coercing employees in the exercise of their labor
rights.16

Here, the NLRB urged that in firing Becker for his Facebook post-
ings, the employer had interfered with “concerted activities” on the
part of its employees “for the purpose of collective bargaining or other
mutual aid or protection.”!”

The case proceeded before an Administrative Law Judge (ALJ) who
found that the dealership did not fire Becker because of his Facebook
postings about the BMW sales event but because of another unflattering
Facebook posting, which was unrelated to the event.!® The ALJ noted
that he would have found an unfair labor practice to have been proven
if the sales event postings had been the cause of the termination. The
ALJ suggested that the hot dog postings were really about the impact the
manager’s perceived poor food choices had on the salespeople’s ability
to sell cars. Becker was merely communicating his frustration with his
employer’s actions and the resulting negative impact on sales to Becker’s
fellow employees. This, the ALJ viewed, as “concerted activity.”

The ALJ also reviewed the dealership’s employee handbook to
determine if it violated the NLRA. The handbook prohibited employees
from participating in interviews or answering inquiries from the press
concerning the dealerships or its current or former employees. The AL]J
found this would reasonably tend to chill employees in the exercise of
their Section 7 right to communicate with the media regarding a labor
dispute and was therefore unlawful."”

Other passages in the handbook were, in the AL]J’s view, also in vio-
lation of Section 7. Specifically, he took issue with the handbook’s state-
ments that “[a] bad attitude creates a difficult working environment and
prevents the Dealership from providing quality service to our custom-
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ers” and “[n]o one should be disrespectful or use profanity or any other
language which injures the image or reputation of Dealership.”

The dealership rescinded certain paragraphs from the handbook
prior to the hearing; however, that did not satisfy the ALJ, who con-
cluded that the employer should have explained to the employees that it
would not interfere with their Section 7 rights in the future.

Harassment Through Social Media Postings

Hispanics United of Buffalo, Inc. was a non-union, not-for-profit
employer providing social services to the economically disadvantaged.
Its employee handbook had a “zero tolerance” policy toward harassment
of one employee by another.2

One employee texted and spoke to another employee, criticizing the
work of five of their co-workers. The first employee told her confidante
that she intended to report the five co-workers, whom she had criticized
to the executive director. The second employee shared the first employ-
ee’s emails with the five co-workers. The five offended co-employees
chastised the first employee on Facebook. All postings were made on the
employees’ personal computers. The employer learned of the Facebook
postings and fired the five employees because their actions were in viola-
tion of the employee harassment policy.

Charged with an unfair labor practice, the employer defended its
right to fire these non-union employees because they were not “trying
to change their working conditions and...did not communicate their
concerns to [the employer].”

The AL]J did not agree and found that the employer violated Section
7 in firing the employees. “Explicit or implicit criticism by a co-worker
of the manner in which they are performing their jobs is a subject about
which employee discussion is protected by Section 8(a)(1).” After read-
ing the Facebook postings, the ALJ found no harassment of the original
employee-critic who set the controversy in motion and no violation of
the zero tolerance or discrimination policies.

The AL]J concluded that the Facebook postings by the five who were
criticized about their job performance were protected activity. The post-
ings were a concerted activity and hence a firing for the activity was an
unfair labor practice. In the words of the ALJ, the five employees “were
taking a first step towards taking group action to defend themselves
against the accusations they could reasonably believe [the first employee-
critic] was going to make to management.”

The two AL]J decisions signal a potentially vast expansion of the
jurisdiction of the NLRB, premised upon social network postings as the
functional equivalent of a gripe session among a group of disgruntled
employees endeavoring to decide upon the next step to take collec-
tively. Employers who never dreamed that their non-union businesses



194 PATHWAY TO THE PROFESSION

fell within the NLRA may find themselves answering charges of unfair
labor practices. Employees may find an unexpected ally in employment
disputes.?!

Conclusion

The American Law Institute (ALI) has decided to weigh in on social
media postings in the employment arena. The draft Restatement of Laws
on Employment Law suggests that courts should recognize a cause of
action for the tort of wrongful employer intrusion upon a protected em-
ployee privacy interest.

Forty-one states have adopted a common law right to privacy,? as
well as the tort of intrusion upon seclusion as defined in Section 652B of
the Restatement (Second) of Torts (1977).2 But the confines of privacy
in the employment context have been poorly defined and poorly under-
stood. An employer has been thought to have a legitimate interest in the
character and fitness of the people it hires. Employers can be civilly liable
to others for negligent hiring or supervision of employees who go on to
engage in wrongful conduct. The draft Restatement urges that liability
be imposed upon an employer for the wrongful intrusion upon an em-
ployee’s protected privacy interest unless there is a legitimate business
interest of the employer.

Chatter around the proverbial office water cooler has been replaced
by social media postings chiseled in kilobytes with a semi-permanent life
to them. Social media postings may provide employers with information
of legitimate interest, such as whether an employee is affirmatively aid-
ing the interests of a competitor, as well as information which is widely
viewed as irrelevant to the employer’s business, such as an employee’s
position on controversial social or political issues. Whether an employer
is the local sheriff, the principal of a school or a car dealer, all employers
have an interest in protecting the goodwill of their establishment and the
allegiance of the employee. But employees are entitled to a private life—
a zone of privacy into which the employer may not intrude. The stakes
are high for both sides, because a single employee can damage a business
by defamatory postings viewable by a large population, and an em-
ployer can damage an employee’s life by an unwarranted termination for
nothing more than free expression of ideas on issues of little relevance to
the business.

Welcome to the new battleground. This is just the beginning.

1. Dep't of Educ. of the City of N.Y. v. Rubino, N.Y.S. Educ. Dep’t, SED file 17,116 (June 6,
2011), www.parentadvocates.org/nicemedia/documents /Lowitt_second_decision.
pdf (June 22, 2012).

2. O'Brien, Sch. Dist. of the City of Paterson, OAL Docket. No. edu 05600-11-1, Agency
Ref. No. 108-5/11 (Oct. 28, 2011), njlaw.rutgers.edu/collections/oal /html/initial /
edu05600-11_1.html.
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Quon v. Arch Wireless, 445 F. Supp. 2d 1116, 1123 (C.D. Cal. 2006), quoting the city’s
policy:
C. Access to all sites on the Internet is recorded and will be periodically
reviewed by the City. The City of Ontario reserves the right to monitor
and log all network activity including e-mail and Internet use, with or
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considered City property. As such, these systems should not be used for
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City of Ontario v. Quon, 560 U.S. 746 (2010).
Id. at 747.

Id. at 759.

NLRB Case No. 13-CA-46452 (2011).

Id. at p. 11. The authority of the NLRB in non-union employment settings comes
from Section 8(a)(1) of the NLRA which provides that it is an unfair labor practice to
interfere with, restrain or coerce employees in the exercise of the rights guaranteed in
Section 7, that is, “to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection.” 29 U.S.C. § 158(a)(1), NLRA § 8(a)(1).

Id. at 8.

Id. at 9. The manager also owned a Land Rover dealership. A salesperson at the Land
Rover dealership allowed a potential customer’s 13-year-old son to sit in the driver’s
seat. The 13-year-old stepped on the gas and drove into a pond. Becker posted a
photo of the incident on his Facebook page along with the photos of the hot dog
event.

Id. at 10 (citing Lafayette Park Hotel, 326 NLRB 824, 825 (1978)).
Hispanics United of Buffalo, NLRB Case 03-CA-027872 (2012), at 10:

Hispanics United of Buffalo will not tolerate any form of harassment,
joking remarks or other abusive conduct (including verbal, nonverbal,
or physical conduct) that demeans or shows hostility toward an indi-
vidual because of his/her race, color, sex, religion, national origin, age,
disability, veteran status or other prohibited basis that creates an intimi-
dating, hostile or offensive work environment, unreasonably interferes
with an individual’s work performance or otherwise adversely affects
an individual’s employment opportunity.
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21. NLRB Case No. 3-CA-27872.

22.  Forty-one states and Washington, D.C., recognize tort. Some states recognize the
tort within the employment context: Five states—Hawaii, Massachusetts, Nebraska,
Rhode Island and Wisconsin—have not adopted the tort but have constitutional
privacy protections that include or mirror the intrusion upon seclusion tort. R. Gen.
Law 9-1-28.1(a)(1); Neb. Rev. Stat. 20-203; Wis. Stat. Ann. 995.50(2)(a); Art. I, § 6 of
the Hawaii Constitution; Mass. Gen. Laws 214. 1B. Four states—New York, North
Dakota, Virginia and Wyoming—have not provided for liability for intrusion upon
seclusion. New York has a right to privacy, which protects the right of publicity, rather
than privacy (N.Y. Civil Rights Law § 50).

23.  “One who intentionally intrudes, physically or otherwise, upon the solitude or
seclusion of another or his private affairs or concerns, is subject to liability to the other
for invasion of his privacy, if the intrusion would be highly offensive to a reasonable
person.” Restatement (Second) of Torts § 652B.

MaRry NoE (noem@stjohns.edu) is an Associate Professor of Law, Division of Criminal
Justice and Legal Studies, St. John's University. She has written articles on the topics of
special education and social media for the New York Law Journal and the N.Y. Litigator
(NYSBA). A magna cum laude graduate of Brooklyn College, she earned her law degree
from St. John's University.

This article originally appeared in the June 2014 NYSBA Journal.
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Social Media & The Law
Why ABA Opinion on Jurors and

Social Media Falls Short
By Mark A. Berman, Ignatius A. Grande & Ronald J. Hedges

e write in response to ABA Formal Opinion 466, “Lawyer
WReviewing Jurors’ Internet Presence,” issued April 24, 2014.1 It

provides in relevant part that it is not an ethically prohibited
communication if “a juror or potential juror may become aware that a

lawyer is reviewing his Internet presence when a network setting notifies
the juror of such.”

We suggest that the ABA opinion does not appropriately protect ju-
rors and insulate them from outside influences such as contact by coun-
sel. We believe that the appropriate way to proceed when seeking to in-
vestigate jurors is set forth in the Social Media Ethics Guidelines issued on
March 18, 2014, by the Commercial and Federal Litigation Section of the
New York State Bar Association.? Guideline 5.B provides: “A lawyer may
view the social media...of a prospective juror or sitting juror provided
that there is no communication (whether initiated by the lawyer, agent or
automatically generated by the social media network) with the juror.”

This guideline is based on the well-reasoned New York County Law-
yers’ Association Formal Opinion No. 743% (May 18, 2011) and New York
City Bar Association Formal Opinion 2012-02.# Specifically, the city bar
opinion provides:

A request or notification transmitted through a social
media service may constitute a communication even if it
is technically generated by the service rather than the at-
torney, is not accepted, is ignored, or consists of nothing
more than an automated message of which the “sender”
was unaware. In each case, at a minimum, the researcher
imparted to the person being researched the knowledge
that he or she is being investigated.

The ABA opinion, however, does make two recommendations: (1)
that lawyers “be aware of these automatic, subscriber-notification pro-
cedures,” and (2) “lawyers who review juror social media should ensure
that their review is purposeful and not crafted to embarrass, delay, or
burden the juror or the proceeding.” We agree with these recommenda-
tions, but believe that they do not go far enough.

The ABA opinion draws the following analogy: an automatic sub-
scriber notification is “akin to a neighbor’s recognizing a lawyer’s car
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driving down the juror’s street and telling the juror that the lawyer had
been seen driving down the street.”

The analogy proves the error of the ABA opinion’s conclusion. We
believe a more apt analogy is this: A lawyer purposefully drives down a
juror’s street, observes the juror’s property (and perhaps the juror her-
self), and has a sign that says he is a lawyer and is engaged in research-
ing the juror for the pending trial, knowing that a neighbor will see the
lawyer and will advise the juror of this drive-by and the signage.

Might that communication or visit infect the juror’s thought process-
es or the proceeding? We think so! Indeed, just last year, a juror in New
York complained that an attorney had cyberstalked him on LinkedIn; the
court considered declaring a mistrial and admonished counsel after the
juror sent a note to the judge complaining “the defense was checking on
me on social media.”

In this age of limited digital privacy, we believe that social media
interactions between jurors and lawyers should not occur and the ABA
opinion does not sufficiently seek to ensure that this prohibition is not
violated. Receiving multiple notifications indicating that individuals
from a law firm or investigative agency are poring over one’s social
media profile surely would be disconcerting to most jurors, at best, and
could result in a mistrial.

The ABA opinion suffers from a second, and perhaps more significant,
flaw. It is inconsistent with a lawyer’s duty of competence. Comment
[8] to ABA Model Rules of Professional Conduct 1.1 provides that, “[t]o
maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associ-
ated with relevant technology, engage in continuing study and education
and comply with all continuing legal education requirements to which the
lawyer is subject.”

Granted, the ABA opinion noted that social media technologies
change frequently and did acknowledge a lawyer’s duty of competence.
But, as written, where the opinion provides that such an automatic
message is not a prohibited “communication,” it encourages lawyers,
and their agents, including investigators and jury consultants, not to be
diligent in understanding the social media platform they are using.

The opinion leaves attorneys and their agents with no affirmative
obligation to minimize their “communications” with jurors, as long as
the “communication” is not a “friend” request or connection request, but
is just an automated notification that a juror’s profile has been viewed.

We believe that lawyers who conduct juror research through social
media need to ensure that their research will not come to the attention
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of a juror or prospective juror. The approach of the Social Media Ethics
Guidelines, which is elegant in its simplicity, establishes a better standard.

1. http:/ /www.americanbar.org/content/dam/aba/administrative / professional
responsibility /formal_opinion_466_final_04_23_14.authcheckdam.pdf.

2. http://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/
Social_Media_FEthics_Guidelines.html.

https:/ /www.nycla.org/siteFiles /Publications /Publications1450_0.pdf.
http:/ /www.nycbar.org/ethics/ethics-opinions-local /2012opinions / 1479-formal-
opinion-2012-02.

MaRrk A. BERMAN and IGNATIUS A. GRANDE are co-chairs of the Social Media
Committee of the State Bar Association’s Commercial & Federal Litigation Section, which
issued the guidelines. RONALD J. HEDGES is a member of the committee.

A version of this letter originally appeared in the May 5, 2014, New
York Law Journal.

This article was originally reprinted in the June 2014 NYSBA Journal.
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The Engagement Letter: Defining
the Attorney-Client Relationship

By Amianna Stovall and Joel A. Chernov

hile in-house counsel often focus on the rates and fees set forth
Win an engagement or retainer letter, a well-crafted agreement

with outside counsel addresses far more than costs. Although
clarity with respect to cost is obviously an essential element of a client’s
relationship with counsel, other aspects of the relationship are equally
important. This is especially true for in-house counsel tasked with jug-
gling a myriad of legal needs for any number of entities and individu-
als. In such environments, it is important to have a carefully drafted
engagement letter that identifies the client with specificity; describes in
some detail the services that counsel will be performing; and identifies
who will be represented should a conflict arise. An engagement letter
that addresses each of these issues will help avoid confusion and ill-will
between in-house counsel and their outside lawyers. More importantly,
an adequate engagement letter may prevent claims for malpractice and/
or motions for disqualification.

I Identifying the Client

Specifically identifying the client is the first step in defining the
scope of the representation. In the context of transactions involving
corporations, for example, an engagement letter should plainly state if
the attorney is representing the corporate entity, affiliates of that entity,
or individual directors, officers, and employees of the entity. Carefully
identifying the specific client may have significant ramifications. In Kurre
v. Greenbaum Rowe Smith Ravin Davis & Himmel, LLP, individual share-
holders brought a legal malpractice action concerning a failed corporate
transaction.! The court dismissed the lawsuit because the engagement
letter specified that the law firm represented only the corporate entity
and further advised the individual shareholders to obtain separate coun-
sel due to their differing “interests and concerns.”?

Il. Multiple Clients and Conflicts

When a lawyer represents multiple clients, in-house counsel should
ensure that the engagement letter addresses what will occur should a
conflict of interest arise: will the firm withdraw? Or will the firm seek to
represent one or more of the clients? An engagement letter that memo-
rializes the representation of, for example, a corporation and each of its
individual directors and officers, or states that the representation does
not create an attorney-client relationship between the law firm and the
individual directors and officers, will help avoid misunderstandings and,
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hopefully, disqualification. In the event that multiple clients are being
represented, however, the engagement letter should advise the clients
that confidential, attorney-client communications will be shared.

1. Advance Waivers

In-house counsel should also be mindful of “advance waivers”
which many law firms now include in their standard form engagement
letters. By virtue of such a waiver, a client gives its informed consent to
waive any potential conflicts among multiple defendants, as well as any
conflicts that may arise with prospective clients. While the enforceability
of advance waivers is typically determined based upon the facts specific
to each case, courts consider, among other things, the sophistication of
the client; whether the waiver is sought to be enforced in a litigation, as
opposed to a transactional matter; whether the client was represented
by independent counsel when it agreed to the advance waiver; whether
the advance waiver is a wholesale or limited waiver; and, ultimately,
whether the conflict is waivable at all, notwithstanding the advance
waiver. However, courts are becoming increasingly tolerant of advance
waivers. Indeed, relatively open-ended advance waivers have been
enforced against sophisticated clients with in-house counsel, where
the client “routinely retain[ed] different, large law firms to advise the
corporation on various matters across the country.”? The court in Gal-
derma Labs., L.P. v. Actavis Mid Atl. LLC, explained: “[w]hen a client has
their own lawyer who reviews the waivers, the client does not need the
same type of explanation from the lawyer seeking the waiver because the
client’s own lawyer can review what the language of the waiver plainly
says and advise the client accordingly.”* As a result, it is important for
in-house counsel to appreciate the potentially broad consequences of
advance waivers and to discuss them with their lawyers before signing
form engagement letters.’

IV. The Scope of the Engagement

In addition to identifying the client and potential conflicts, in-house
counsel should make certain that the engagement letter will define with
some specificity the services that the attorney agreed to perform. When
the charging fee is expected to be in excess of $3,000, New York requires
that there be a written engagement letter and that the letter specify “the
scope of the legal services to be provided.”® Toward that end, an engage-
ment letter involving any new matter should spell out the tasks involved
in the representation, as well as any restriction or limitation on the
representation and the potential consequences of those limitations and
restrictions.

For example, if an engagement letter provides that the representa-
tion is limited to proceedings before certain tribunals, a legal malpractice
action for the attorney’s failure to take an appeal is likely to be dis-
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missed.” Similarly, where an engagement letter limited the claims and
counterclaims to be litigated, the New York Court of Appeals found that
the attorney had no duty to pursue other causes of action that might
have been viable.8 In AmBase Corp. v. Davis Polk & Wardwell, a client sued
Davis Polk for failing to properly advise it about whether certain tax
liability could be allocated to another entity.” Relying on the language of
the engagement letter, the Court concluded that the scope of Davis Polk’s
representation was limited to the resolution of tax issues before the
IRS—which it did, successfully absolving the client of over $20 million in
tax liability.!” The Court found that Davis Polk had no duty to advise its
client with respect to whether, in the first instance, the client was primar-
ily or secondarily liable for that tax liability.'! It is, however, incumbent
upon the lawyer to advise a client that seeks to limit a representation as
to the potential consequences of such a limitation, and that advice should
be reflected in the engagement letter.!”

V. Conclusion

In the end, an engagement letter should not be viewed as a mere
formality to comply with the ethics rules. Rather, articulating the scope
of the engagement is a benefit to both client and counsel to the extent it
provides both transparency and guidance. While in-house counsel are
obviously alert to issues involving the costs associated with the legal ser-
vices that they are retaining, they should also be alert to the other details
in the proposed engagement letters. The actual breadth of the services
being rendered by outside lawyers—or their limitation as the case may
be—and to whom those services are being rendered should be set down
in writing in order to provide basic parameters for the attorney-client
relationship. Clarity and precision at the beginning of the relationship
will go a long way toward preventing uncertainty in the event a dispute
arises later.

1. Kurre v. Greenbaum Rowe Smith Ravin Davis & Himmel, LLP, No. A-5323-07T1 2010 N.J.
Super. LEXIS 832 at *1 (N.]. Super. Ct. App. Div. Apr. 16, 2010).

2. Id.

3. Galderma Labs., L.P. v. Actavis Mid Atl. LLC, 927 F. Supp. 2d 390, 402 (N. D. Tex. 2013).
4. See id. at 405.

5. See, e.g., GEM Holdco, LLC v. Changing World Techs., L.P., 46 Misc. 3d 1207(A), 7

N.Y.S.3d 242 (Sup. Ct., New York Co. 2015), aff'd, 127 A.D.3d 598, 8 N.Y.5.3d 119 (1st
Dep’t 2015) (law firm was permitted to continue to represent one set of codefendants
against the other after they became adverse where the codefendants entered into

an engagement letter that included an advance waiver specifically contemplating

a future conflict of interest between them and notwithstanding law firm’s receipt

of information from former client that could be used to the advantage of law firm’s
current client).

6. N.Y. Comp. Codes R. & Regs. tit. 22, § 1215.1(b)(1) and (2) (N.Y.C.R.R.); see also 22
N.Y.C.R.R. § 1215.2(1). There are exceptions to this provision “when the lawyer
will charge a regularly represented client on the same basis or rate and perform
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services that are of the same general kind as previously rendered to and paid for by
the client.” Rule 1.5(b), Rules of Professional Conduct, 22 N.Y.C.R.R. § 1200.0; see
also 22 N.Y.C.R.R. § 1215.2(2) (the 22 N.Y.C.R.R. § 1215.1 requirement for a written
engagement letter does not apply to a “representation where the attorney’s services
are of the same general kind as previously rendered to and paid for by the client”).

7. See, e.g., Turner v. Irving Finklestein & Meirowtiz, LLP, 61 A.D.3d 849, 879 N.Y.S.2d 145
(2d Dep’t 2009).

8. DeNatale v. Santangelo, 65 A.D.3d 1006, 884 N.Y.S.2d 868 (2d Dep’t 2009).
AmBase Corp. v. Davis Polk & Wardwell, 8 N.Y.3d 428, 834 N.Y.S.2d 705 (2007).
10. Id. at 709.

11.  Id. But see Superior Tech. Solutions, Inc. v. Rozenholc, 2013 N.Y. Misc. LEXIS 1423, *15-
17,2013 N.Y. Slip Op. 30690(U) (Sup. Ct. New York Co. 2015) (engagement letter
ambiguous as to whether scope of engagement was limited to litigation; thus, motion
to dismiss legal malpractice action for negligence in connection with transactional
work was denied).

12.  See NYSBA Comm. on Professional Ethics, Formal Op. [No. 604 Nov. 14, 1989]; see also
Rupert v. Gates & Adams, P.C., 83 A.D.3d 1393, 919 N.Y.S.2d 706 (4th Dep’t 2011) (“[a]n
attorney has the responsibility to investigate and prepare every phase of his...client’s
case”) (internal citations omitted); Ellenoff, Grossman & Schole LLP v. APF Grp., Inc.,

26 Misc.3d 1029(A), 907 N.Y.S.2d 100, at *2 (Sup. Ct. New York Co. 2009) (denying
summary judgment where limitation on firm’s engagement was unsupported by
written evidence); Unger v. Horowitz, 8 A.D.3d 62, 777 N.Y.5.2d 648 (1st Dep’t 2004)
(“To the extent that the...defendants assert their role was limited to that of consultant
or ‘of counsel,” it was incumbent upon them to ensure that plaintiff understood the
limits of their representation.”); Restatement (Third) of the Law Governing Lawyers
§19 (2000) (the client must be adequately informed and consent if the lawyer wants
“to limit a duty that a lawyer would otherwise owe to the client”).
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What Young Lawyers Need
to Know About Their Ethical
Obligations in Light of State-by-

State Legalization of Marijuana
By Brad Landau

Introduction

The Honorable Judge Gustin Reichbach suffered from pancreatic
cancer.! “Elected to the New York State Supreme Court in 1999, [Judge
Reichbach] decorated his courtroom with pictures of Paul Robeson, Clar-
ence Darrow...as well as a neon sign showing the scales of justice.”? In
his time on the bench, Judge Reichbach was no stranger to controversy.
Known once as the “condom judge” for handing out free condoms,’
Judge Reichbach more recently made headlines as the “pot-smoking
judge” when he openly advocated legalizing medical marijuana, publicly
revealing that he illegally used the substance to alleviate pain associated
with cancer.*

In an op-ed published in May 2012 with the New York Times, Judge
Reichbach described the constant nausea, pain, and difficulty eating, and
the relief that marijuana brought.’ Judge Reichbach urged New York law-
makers to legalize medical marijuana, not as a law and order issue, but
as a medical and human rights issue.® At 65 years old, Judge Reichbach
passed away at his home in Brooklyn on July 14, 2012.7 Judge Reichbach
was never disciplined for openly smoking marijuana,® and it may have
been that Judge Reichbach knew his life was coming to an end when he
wrote “[i]t is to help all who have been affected by cancer, and those who
will come after, that I now speak.”

Shortly after the passing of Judge Reichbach, New York State became
the twenty-third state to legalize medical marijuana in 2014.1° As the
legislation was introduced, there was some discussion of calling it “Gus’s
Law,”!! as symbolic of Judge Gustin Reichbach. While the legislation
was ultimately called the Compassionate Care Act,'? Judge Reichbach’s
plea did not fall on deaf ears. The only conundrum to Judge Reichbach’s
posthumous victory is that if he were still alive today, suffering from
cancer, he would be found in violation of the Code of Judicial Conduct
for using medical marijuana.'® Similarly, Judge Reichbach would also be
found in violation of the Code of Judicial Conduct even if he were living
in any of the handful of states that now legalize recreational marijuana.'*
This conundrum, and its implications for young lawyers, is the focus of
this article.
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I Lawyers, Professional Conduct, and State Bar Ethics Boards

Every lawyer is responsible for observing the Rules of Professional
Conduct'® at all times.!® This responsibility, found in the American Bar
Association’s (“ABA”) Model Rules of Professional Conduct (“Model
Rules”), has been adopted by forty-nine states in whole or in part.!”
Additionally, every state has implemented its own State Rules of Profes-
sional Conduct (“State Rules”) that closely resemble the Model Rules.!®
The Model Rules assume the importance of the adversarial system for
reaching truth and rendering justice, and essentially set a floor for un-
ethical attorney professionalism.!” Concerns about the application of the
Model Rules and State Rules are raised when states legalize marijuana
for both medical and recreational use, while federal laws continue to
prohibit all uses of marijuana.

Two decades ago, the concept of legalizing marijuana was unthink-
able. But now, in just the past six years, over half of the states have legal-
ized medical marijuana.?’ And a handful of states, in just the past three
years, have legalized recreational marijuana.?! Bold and proud, United
States citizens are approving marijuana more and more,?? and this
culture shift is not about to cease. As many states create billion dollar
marijuana industries,® and even allow tourists to experiment with their
new state laws,>* lawyers have started to ask four pertinent questions:
(1) whether they may personally use medical and recreational marijuana
under state law, (2) whether they may advise clients about the param-
eters of new medical and recreational marijuana laws, (3) whether they
may advise marijuana-related businesses, and (4) whether they may be
directly involved in operating a marijuana-related business.

Numerous state bar ethics committee opinions have been released
in recent years answering these questions.? The opinions cite regularly
to Model Rules 1.2 (scope of representation)?® and 8.4 (misconduct).”’ In
a few states, appellate courts have amended their State Rules by add-
ing new subsections or comments under their rules 1.2 or 8.4, making
it clear that lawyers in those states may advise clients about the param-
eters of new medical and/or recreational marijuana laws, as well as
advise marijuana-related businesses.?® So far, New York State has not
amended its State Rules due to new medical marijuana laws.

So far, every state bar ethics committee that has answered the ques-
tion of whether lawyers may personally use medical and/or recre-
ational marijuana has held that lawyers may use marijuana to the extent
permitted by state law. Specifically, the Alaska, Connecticut, Ohio, and
Washington state bar ethics committees, the only committees to answer
this question, have said that lawyers are not acting in violation of their
ethical obligations (despite the fact that they are acting in violation of
federal law) when they personally use medical marijuana within the
context allowed by state law, unless the lawyer’s use of marijuana also
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implicates the lawyer’s trustworthiness or honesty (e.g., if the lawyer
lies to federal investigators about his use of marijuana) or otherwise
affects the lawyer’s competency or fitness to practice law.?’ Addition-
ally, two out of the four states that have legalized recreational marijuana
(Alaska and Washington) released ethics opinions saying that their law-
yers may personally use recreational marijuana.’® Colorado and Oregon,
the other two recreational marijuana states, are silent on the question

of whether a lawyer may personally use recreational marijuana. Every
opinion, of course, is careful to make clear that a lawyer who personally
uses medical and/or recreational marijuana is in technical violation of
federal law and that this may adversely reflect on a lawyer’s honesty,
trustworthiness, and fitness to practice law.

State bar ethics committees have also unanimously found that
lawyers may advise clients on the parameters of new state marijuana
laws, so long as lawyers advise clients about conflicting federal law.?!
But notably, a split is forming in the opinions of various state bar ethics
committees on the questions of whether lawyers may counsel clients in
marijuana-related businesses,’> and whether lawyers may be directly
involved in operating a marijuana-related business.*?

Il. Judges, Judicial Conduct, and Judicial Ethics Advisory Boards

Ajudge shall comply with the law, including the Code of Judicial
Conduct.?* This canon, found in the ABA’s Model Code of Judicial
Conduct, is similarly found in every state code of judicial conduct.?
The canon lays the core principle that maintaining public confidence in
the judiciary is a vital government interest justifying the discipline of
judges whose actions impugn non-compliance with the law.*® Concerns
about the canon are raised when states begin legalizing marijuana for
both medical and recreational use while federal law continues to label
marijuana use as a crime.

State judges have recently started to question whether they may use
medical and recreational marijuana. So far, this question has only been
asked and answered by one state’s judicial ethics advisory board, and its
answer is no. Under Colorado state law, both medical and recreational
marijuana is legalized.*” A Colorado judge requested an advisory opin-
ion from the Colorado Supreme Court Judicial Ethics Advisory Board
(“the Colorado Board”)3® asking whether a Colorado state judge, in his
or her personal time, may use medical and recreational marijuana.*® The
Colorado Board concluded that marijuana remains illegal under federal
law, and therefore no state judge may use marijuana for any purpose.*’

In its opinion, the Colorado Board first analyzed Rule 1.1(A) of the
Colorado Code of Judicial Conduct (“the Code”) and its definitions-
terminology section.*! Rule 1.1(A) requires judges to “comply with the
law.”#? Neither Rule 1.1(A) nor the definitions section specified adher-
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ence to both federal and state law.*? But the Colorado Board analogized
sister-state court cases where other judicial ethics advisory boards
disciplined state judges for violating various federal laws, thereby
finding it to be beyond dispute that judges are required to comply with
federal law.** As such, the Colorado Board found that judges may not
use marijuana because federal law still prohibits the use of marijuana
for any purpose.®

However, the Colorado Board’s opinion went further by analyz-
ing an alternative Rule, which states that not every violation of the law
constitutes a violation of the Code.*® Colorado’s unique provision, Rule
1.1(B),*” creates an exception to Rule 1.1(A).*® Rule 1.1(B)’s exception is
narrowly limited to minor violations of the criminal law. The Colorado
Board gave two examples of criminal laws that are minor and exempt
from the purview of Rule 1.1(A), based on the minutes/notes of the
Committee to Consider Revisions to the Code.*’ The two examples
noted are violations of (1) relatively insignificant traffic offenses, and
(2) local ordinances, “not state or federal drug laws.”? Therefore, the
Colorado Board concluded that using marijuana is not a minor violation
of the criminal law, and does not meet the Rule 1.1(B) exception to Rule
1.1(A).

Additionally, Washington State, another that has legalized medical
and recreational marijuana,’! advised on a similar issue. Here, a Wash-
ington State judge requested an advisory opinion from the Washington
Supreme Court Judicial Ethics Advisory Committee (“the Washington
Committee”) for the obligations of a judge when the judge learns that a
court employee owns a medical marijuana business in compliance with
Washington State law.3? The Washington Committee’s opinion, although
not as detailed as the Colorado Board’s opinion, used similar analysis.
By concluding that Washington State court employees must comply
with both state and federal law, and that violating the law undermines
the public’s confidence in the integrity of the judiciary, the Washington
Committee held that a court employee owning a medical marijuana
business remains illegal.> It is important to note that the Washington
Committee’s opinion, which is restrictive toward the judiciary branch as
it relates to marijuana, is very different from the Washington State Bar
Ethics Committee opinion which is the most relaxed opinion for lawyers
who seek to use and participate in Washington’s new medical and recre-
ational marijuana laws.>*

Conclusion

Legal use of marijuana, whether in a recreational or medical context,
is a new and growing concept. As lawyers, we must always be mindful
of our ethical obligations and be wary where our conduct is permissible
under state law but forbidden under federal law. This article is an impor-
tant reminder to all young lawyers who wish to take advantage of state
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laws legalizing marijuana use (wWhether for personal use or to advise and
assist clients) to remain mindful of their professional obligations and be
proactive in searching for current and relevant ethical guidance in this
evolving landscape.
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33.

34.
35.

36.

37.
38.

39.
40.
41.
42.
43.
44.
45.
46.
47.

48.

advise clients on medical marijuana-related businesses, pursuant to state statute. See
MINN. STAT. § 152.32(2)(i). On the other hand, some states, like Maine, Ohio, and
Pennsylvania have adopted a stricter standard for attorneys seeking to advise clients
about marijuana-related businesses. See State of Me. Bd. of Overseers of the Bar Prof.
Ethics Comm., Op. 214 (May 2016) (forbidding lawyers to counsel clients engaged

in the business of medical marijuana, but recommending that the state amend its
Rule 1.2 to allow such counseling); Sup. Ct. of Ohio Bd. of Prof. Conduct, Op. No.
2016-6 (Aug. 2016) (concluding that “a lawyer cannot provide the legal services
necessary to establish and operate a medical marijuana enterprise or transact with

a medical marijuana business.”); Pa. Bar Ass'n Legal Ethics & Prof’l Responsibility
Comm. & Phila. Bar Ass'n Prof’l Guidance Comm., Joint Formal Op. 2015-100 (2015)
(prohibiting lawyers from counseling or assisting clients involved in marijuana-
related activities authorized under state law, but recommending that the state amend
its Rule 1.2 to allow such counseling).

The Washington State Bar Ethics Committee opinion is the only opinion allowing
lawyers to be directly involved in operating a marijuana-related business. See Wash.
Bar Ass'n, Advisory Op. 201501 (2015). But see Informal Analysis by The Alaska Ethics
Committee, supra note 29 (“a lawyer should exercise caution and not become directly
involved in operating a business that remains illegal under federal law.”); Sup. Ct.
of Ohio Bd. of Prof. Conduct, Op. 2016-6 (Aug. 2016) (“a lawyer cannot provide the
legal services necessary to establish and operate a medical marijuana enterprise or
transact with a medical marijuana business.”).

See MopEL CoDpE oF JupiciaL ConpucT CANON 1.1.

Marie McManus Degnan, No Actual Bias Needed: The Intersection of Due Process and
Statutory Recusal, 83 TEmp. L. Rev. 225, 227 (2010) (“All fifty states have adopted the
American Bar Association’s Model Code of Judicial Conduct... in substantial part.”).

See generally, Leonard E. Gross, Judicial Speech: Discipline and the First Amendment, 26
Syracusk L. Rev. 1181, 1205 (1986).

See supra notes 20-21.

Judicial Ethics Advisory Board, COLORADO JuDICIAL BRANCH, https:/ /www.courts.
state.co.us/Courts/Supreme_Court/Committees/ Committee.cfm?Committee_
ID=15 (last visited Dec. 19, 2015). The Colorado Board is a seven-member panel
comprised of both judges and non-judges that provides “advice on ethical issues to
judicial officers who request an opinion on prospective conduct.” Id.

See Colo. Sup. Ct. Judicial Ethics Advisory Bd., Advisory Op. 2014-01 (July 2014).
Id.
Id.
Id.
Id.
Id.
Id.
Id.

Rule 1.1(B) of the Colorado Code of Judicial Conduct states in full that “[cJonduct by
ajudge that violates a criminal law may, unless the violation is minor, constitute a
violation of the requirement that a judge must comply with the law.” This provision
is not in the model code or codes in other states, although the model code notes

in the preamble that “it is not contemplated that every transgression will result in
disciplinary action.” See also Model CopE oF JubpiciaL CONDUCT SCOPE § 6 (2016).

Colo. Sup. Ct. Colo. Judicial Ethics Advisory Bd., Advisory Op. 2014-01 (July 2014).
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49. Id.

50. Id.

51.  See supra notes 20-21.

52. Wash. Sup. Ct. Ethics Advisory Comm., Op. 15-02 (2015).
53. Id.

54.  See supra Il and accompanying footnotes (examining the Washington State Bar Ethics
Committee opinion).

BRAD LANDAU recently graduated from Pace University School of Law and sat for the
2016 Uniform Bar Exam. He is now employed with Country-Wide Insurance Company
as an In-House Claims Representative, and upon bar passage/admission will transition
to In-House Counsel. Brad is a lifelong social justice activist, and would like to thank the
Honorable Daniel Angiolillo, Retired Senior Appellate Judge and Pace Law School Jurist
in Residence, who gave him the inspiration to write this article during law school.

This article originally appeared in the fall 2016 issue of Perspective.
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Working from Home
By Martin Minkowitz

Working from home. In a world where an employee can easily func-
tion in a location away from the employer’s ordinary place of business
new worker’s compensation coverage issues are becoming more and
more complex. It is more common today for professionals and manage-
ment to take work home.

The Workers” Compensation Law provides for compensation ben-
efits for injured employees who are classified, by location of work, as
either an inside employee or an outside employee. The rules as to when
an employee is injured in an accident that arose out of and in the course
of the employment are dependent upon when and where the accident
occurred.

An inside employee has a fixed time and place. An employee is, for
example, to be at his or her desk from 9 to 5 at the employer’s place of
business. If the accident occurs in that time frame and location it is cov-
ered. Exclusions can include lunch breaks, commuting to and from that
place of work, and personal time.

An outside employee does not have a fixed time and place of em-
ployment, such as a traveling salesman, to be covered if injured. Is a
person who is working from home an inside or outside employee? In
making that decision does it matter if the employee works from home on
occasion or all the time?!

A person who works from home, and sustains an injury which
arises out of and in the course of the employment is entitled to Workers’
Compensation Law benefits on the basis of being an inside employee.
The time, place, and location of the inside employment are based on the
home location. That should be the employer’s place of employment. That
is the place the employee will be acting, in furtherance of his employer’s
business. The home has become and has the status of an additional place
of employment.?

Once we accept that premise, if the proof in the case demonstrates
that the employee has regularly performed work for the employer at
home, then such home would have the status as the place of employ-
ment for the employer and be part, or an extension of, the employer’s
premises.? The Board in deciding whether there has been an extension of
the employment premises to the employee’s home may consider if the
equipment or supplies for the work are continually present in the home.
In addition it may consider how often and how much of the work is per-
formed in the home and what special benefit the employer receives in the
use of the employee’s home as a worksite. If the employee did not regu-
larly work at home, an injury could still be compensable if the employee
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had been directed or requested by the employer to do certain work at
home. This would constitute the equivalent of a special errand for the
employer and put the employee within the scope of the employment.

If the employee decides to abandon the home work location and go
to the employer’s primary office, that trip might not be covered because
it would be a commute to or from work for an inside employee, and an
accident on route to work would not be covered.* However, trips to and
from the office to drop off or pick up work could be covered. Such an ac-
cident would have a casual nexus to the employment.® Similarly, a lunch
break accident, if not related to the work, and during solely personal
time, would not be covered.

Therefore, as long as the finder of fact and decision maker stays
within the traditional guidelines of evaluating the injury and accident to
be or not be arising out of and in the course of employment of an inside
employee, the decision is not as complicated as it might seem.

New York Workers” Compensation, 2nd Ed., West Practice Series § 2:24.
Cal Pittner v. Beccari, ___A.D.3d___(2016).

Kirchgaessner v. Alliance Capital Mgt. Corp., 39 A.D.3d 1096 (2007).
Bednarek v. Caring Professional Inc., 111 A.D.3d 997 (2013).

Lemon v. Nycta, 72 N.Y.2d 324 (1988); Monachino, 300 A.D.2d 797 (2002).

SR

MARTIN MiNkowiTZ is of counsel with Stroock & Stroock & Lavan LLP.

This article originally appeared in the winter 2016 issue of One on One.
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The Mobile Law Office—From

Lincoln to the Lincoln Lawyer
By Gary Munneke

Car, with the help of an ex-con driver, traversing the freeways

and surface roads of L.A. Working from the back of his mobile
office, Haller is able to interview clients and witnesses, to make required
court appearances and to enjoy the other accoutrements of Angeleno life.
Perhaps this is author Michael Connelly’s idiom for the fractured life of
the 21st century lawyer.

Mickey Haller runs his practice from the back of a Lincoln Town

The story of The Lincoln Lawyer, however, really starts out with Lin-
coln, the lawyer. The other Lincoln, who practiced law in the 1830s to
the 1850s in central Illinois, before going on to bigger things as an icon
of American history, was then and now the quintessential trial attorney.
As a boy, I lived in Decatur, the self-proclaimed “Soybean Capital of the
World,” an agrarian metropolis about halfway between the capital—
Springfield—and the campus of the University of Illinois—"Fightin’ I1-
lini”—Urbana-Champaign. None of this would be germane to this article
but for the small log cabin, which was used as a courthouse, located in
Decatur’s Fairview Park, where Lincoln, the lawyer, tried several cases as
a circuit-riding lawyer.

After learning the law by reading legal commentaries at night, be-
cause he couldn’t quit his day job, Lincoln was admitted to the Illinois
bar on September 9, 1836, after successfully passing an oral, not written,
examination, and being certified as possessing good moral character. In
the spring of 1837, Lincoln associated himself with J.T. Stuart, in Spring-
field, and later a partner, Stephen T. Logan, before taking on William
Herndon as his junior partner. During this period, Lincoln customarily
spent about six months of every year “riding the circuit,” trying cases
in local communities too small to have permanent courthouses or estab-
lished local practitioners.

The elegant Greek Revival Lincoln-Herndon Law Offices in Spring-
field attest to Lincoln’s success in the practice of law. The building is fit
for a respected barrister and budding politician on the American stage.
Lincoln’s office would be at once familiar to visitors from our era, who
would observe a receiving area, plush offices for the two partners, and
back office spaces for files, supplies, and real work. To this day the
Lincoln-Herndon model epitomizes law offices throughout the United
States.

Lincoln the circuit rider traveled by horse following the courts from
county to county in a land where the legal system was still in its infancy.
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Lincoln found work by traveling to the work. He built a clientele by
representing real people in real disputes. When he returned to a circuit
venue, so did his clients, and they recommended him to their friends
and neighbors, eventually leading him to bigger clients, like the Illinois
Central Railroad, and the good life in the capital. In one sense, Michael
Connelly’s Mickey Haller is a modern-day paean to the original Lincoln
Lawyer.

This leads to the question (with apologies to the Bard): “What’s in an
office? A workplace by any other address would smell as sweet.” What is
the purpose of this brick-and-mortar edifice that most of us commute to
daily to carry out our work? For many of us, in order to reach this home
away from home, we sit in congested traffic or battle the mobs on com-
muter trains on a daily basis. A lawyer who spends 10 hours in the office,
five days a week, 50 weeks each year, will spend 2,500 hours over the
course of 250 days in a year at this place—and if we are honest, many of
us spend many more hours and many more days than that in the office.
For what?

The traditional answer is that we go to a place to do work. For
lawyers, the office was the physical location where they went to carry
out the multitude of tasks associated with the practice of law. It was a
place where they could meet with clients, confront adversaries, conduct
negotiations and confer with their partners and associates about cases; it
was where the business of delivering legal services took place. The law
office was the physical repository of files and records associated with
client matters, a storage facility for supplies, and a home for office ma-
chines and equipment ancillary to the practice of law. The office was also
a workplace for support staff, where lawyers would go to manage and
supervise the people who worked for them.

For Lincoln, the office in Springfield was a base of operations from
which he launched his circuit practice and political campaigns, but it was
also convenient to the two courts in which he appeared most often, the
United States District Court for Illinois and the Illinois Supreme Court,
where his reputation as an advocate was legendary. With a partner back
in Springfield, Lincoln could represent clients on the circuit while still
maintaining a visible presence and servicing clients at the home base.

Arguably, electronic communication systems offer an efficient
alternative to the traditional model epitomized by the Lincoln-Herndon
office. Today, lawyers and staff can work at home (or wherever they
might be), access files and other resources via the Internet, and handle all
those contacts with clients, other lawyers and third parties without ever
going to their law office. Like the movable practice of Mickey Haller and
Abe Lincoln before him, the 21st century law office is not anchored to the
ground. This mobility presents a number of questions and opportunities.
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As alaw professor, I find that students (my clients) can reach me eas-
ily and instantly 24-7-365. Sometimes it’s necessary to arrange a face-to-
face appointment, but most contacts are accommodated by email, social
media, or the old-fashioned way—by telephone. In fact, students today
are much more willing to contact their professors electronically than
when they had to actually set up an appointment and go to the profes-
sor’s office.

Moreover, an increasing number of bar association and law school
committee meetings are disposed of by conference calls and listservs.
As I travel to and from my office to multiple homes (in multiple states)

I ask myself: What is the purpose of an office? Is it just an anachronistic
throwback to an era when electronic communication did not exist? If I
can handle most of my business online, do I need a physical office at all?
Should the Law School simply provide work and conference space on an
as-needed basis to faculty members who come in at varying times? The
only time we are all on campus at once is when we have faculty meet-
ings—and these could be replaced in short order with video conferenc-
ing.

Teaching presents a different set of issues. Assuming that there are
certain benefits to live classroom experiences, especially in doctrinal,
Socratic courses or live client clinics, we might ask whether other courses
might better be offered through distance learning formats. Perhaps legal
educators need to recognize that a one-size-fits-all model for law school
is not the most effective or efficient way to prepare students for the prac-
tice of law.

We all know that the law school will not shutter my office any time
soon to make way for an office hotel or get rid of live classes, for that
matter. Nor will law offices disappear from the scene. Both legal educa-
tors and practitioners have a great deal invested in having an office—if
it was good enough for Lincoln, it should be good enough for us. Some-
where in the back of my mind, however, a little voice keeps repeating
that the future might not be the same as the past.

Law offices are the product of an era when workers had to go to a
central location to do their jobs. Whether they worked in a factory or
an insurance company, one had to be there or be square. The Industrial
Revolution introduced the concept of aggregating a workforce that could
deliver products and services on an exponentially larger scale than the
cottage industries that preceded industrialization. The late J. Harris
Morgan, the father of modern law practice management, often said that
lawyers were like tailors, handling one case at a time, when they should
be delivering their services on an assembly line. Whether or not Mor-
gan was right about the need to automate the delivery of legal services,
he assumed (in the 1970s and 1980s) that lawyers would provide these
services out of a law office. The sea change that now confronts us is the
notion that the physical office may be superfluous.
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An office, however, provides lawyers more than a desk and chair. An
office imbues its occupants with a professional identity—an ephemeral
sense that they belong somewhere that they can call their work home:

“If you want me, you can find me here.” Arguably, this sense of con-
nection between us and our work in a physical space is more important
than many people realize. It may also be the case that for lawyers trying
to strike a balance between their personal and professional lives, having
an office to go to in the morning is as important as having a home to go
back to in the evening.

Alaw office creates a visual identity for the law firm. Whether it is
located in an old house on “lawyers’ row,” a high-rise office tower in
Center City, a downtown storefront, a multi-lawyer suite, or a strip mall
in the ‘burbs, the setting of the office says volumes about its occupants.
Inside, the furniture, art, floors and other visuals contribute to the unique
identity of each and every firm, reflecting the collective personality of
the organization that inhabits this environment. Whether this je ne sais
quoi reflects an institutional culture or the particular personalities of firm
leaders, the law office embodies the lifeblood of the firm. We might fairly
ask whether a law firm can exist without the law office to capture its
personality and culture. We might also ask whether a law firm can stay
together for long if its workers are dispersed to the four winds and they
have no core, no hive, to which they can return.

Perhaps the most important aspect of the law office is the human
contact among the people who work there and the visitors who pass
through. In a workplace, we get to know our fellow workers. We laugh
and cry with them; we fight with them; we face mutual challenges with
them. We get to know them as individuals, and we share with them the
camaraderie of a common enterprise. Sometimes, face time matters. It
might be possible to restructure the office to eliminate the extraneous
influences, to improve efficiency, and to support flexibility, but these
improvements have to be weighed against what is lost, which may be the
esprit de corps that translates into loyalty to the organization and its lead-
ers. Maybe the physical law office has a value organizationally, which
cannot be quantified, which many of us take for granted, but which we
dispense with at our peril.

The answer may be that we need our law offices more for our own
self-image and professional peace of mind than as a necessary element in
the legal service delivery process. To the extent that a law firm develops
an institutional identity, the law office might be the glue that holds the
firm together. Will employees have the same loyalty to the institution if it
does not exist anywhere in the temporal world? Will the next generation
of lawyers, raised on computer games and social networking, find the
current crop of lawyers’ need for face-to-face contact as strange as they
would find riding a horse around the circuit to represent their clients?
The answers to these questions are less than clear.
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There is little doubt that the physical law office is changing. Librar-
ies, which, not too long ago, took up considerable space in most law
firms, are ancient history for many firms that do their legal research
electronically. File rooms in many firms have shrunk as paper records
have been digitized and stored electronically. Secretarial pools have
disappeared as the role of legal secretaries has evolved. And if predic-
tions hold true that many firms will be hiring fewer associates in the
years ahead, the footprint of the law firm will continue to shrink. Given
the facts that law firms spend more on office space than any overhead ex-
pense except salaries, and that the cost of office space has risen dramati-
cally in recent years, this is not a bad thing. To the extent that economic
considerations drive the way law offices use physical space, it will not
be surprising to see firms choose alternatives that cost less money and
further reduce the brick-and-mortar workplace.

The story does not end here. Many law firms are experimenting with
office alternatives. Given that more than a few law firm dissolutions have
been triggered at least in part by rent and other occupancy expenses,
there are powerful incentives to build a better mousetrap. Technology
provides the tools to innovate change, but the risk of getting it wrong is
formidable as well. Will lawyers in the next generation work from home,
a Lincoln Town Car, a professional hive, an office hotel, or just practice
wherever they happen to be? Will law firms in office buildings and
Lincoln-Herndon offices be recognizable to lawyers of the next genera-
tion? Will we all be chauffeured around in Lincoln Town Cars to ply our
trade? Will lawyers exist only in cyberspace, delivering e-services to
clients they never see, assisted by staff they never meet? Will the brick-
and-mortar law office survive, and if so, will it need to evolve to do so?
Only time will tell.

GARY MUNNEKE (GMunneke@law.pace.edu) is a professor of law at Pace Law School
in White Plains, New York, where he teaches Professional Responsibility, Law Practice
Management and a Seminar on the Legal Profession. He is Chair of the New York State
Bar Association’s Law Practice Management Committee and a member of the Board of
Editors of the New York State Bar Association Journal.

This article originally appeared in the September 2011 NYSBA Journal.
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How to Fly Not-So Solo

By Cynthia Feathers

challenges alone can be daunting. What's the answer? Giving up
the autonomy you covet? Instead, consider greater involvement in
bar associations. It could transform your life.

Practicing law can be stressful. For a solo practitioner, enduring the

Expand Your Network

Lawyers who are part of a firm or other entity have their own
built-in community to sustain them. Solo practitioners can also achieve
connectedness—through an active bar life. You may know how vital bar
association CLE programs are and may be familiar with NYSBA Law
Practice Management and Solo and Small Practice resources. Perhaps
you do not know, though, about the value to solo attorneys of actively
participating in a committee or section of your legal peers.

You may be amazed at how enjoyable it can be to discuss with col-
leagues your professional passions. Practitioners with greater expertise
than your own may inspire you and be inspired by you. You can keep
abreast of—and sometimes help shape—changes in the law. You may
have the opportunity to play a leadership role in creating programs that
can have a statewide impact. And observing those who are masters at
planning and implementing projects, delegating authority, and holding
effective and efficient meetings can teach you skills you can apply in
other areas of your life.

Do you want appropriate opportunities to talk to judges outside
of the courtroom? Through bar life, you can spend time with judges at
receptions and other events. You may even have chances to do CLE train-
ings with judges or to engage in substantive discussions about the law at
committee meetings attended by judges. Serving on a Judicial Screening
Committee may also be an option.

Do you have a desire to write articles to offer your insights about
some aspect of the law? Many of us have no time or desire to write a
scholarly piece for a law journal. A bar association publication can offer
the perfect vehicle for your contribution, and you may find that some
readers send you not only kudos but also referrals.

Broaden Your Views

The next time you need to brainstorm or could use a template to
draft a new type of document or want someone to moot court you for an
oral argument, you'll know where to turn—to your bar-group friends.
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You may be surprised how often your busy colleagues graciously say
yes, and you'll return the favor.

The psychic rewards of an active bar life can be just as invaluable as
the concrete ones. When you work on bar activities with your frequent
opposing counsel, it can elevate your dealings the next time you face that
attorney in court. You'll still be a fierce litigator for your client. But you
may enjoy a more cooperative and pleasant relationship with the attor-
ney who has perhaps shown an amiable and admirable side you did not
know existed. In any event, the collegiality that bar association activities
nurture is invaluable.

Another reward is the sense of professional balance bar participation
can cultivate. How wonderful to supplant, or at least take the edge off, a
gnawing sense of anxiety or an obsession about your latest thorny litiga-
tion matter by filling some time and thought with the fascinating issues
your bar committee is tackling. It can lighten your mood and broaden
your perspective.

Expand Your Practice

Perhaps the most important benefit for lawyers in private practice
comes from the contacts they develop with other lawyers who may
become the source of cross-referrals; either you do work that they do not,
and they send you cases, or you send them cases that you are not able or
do not want to take. As you develop relationships with other lawyers,
they gain an appreciation for your skill and knowledge as a practitioner,
just as you appreciate them. This mutual confidence provides the basis
for referrals—and referral fees (see New York Rules of Professional Con-
duct, Rule 1.5(e)).

Broaden Your Horizons

My own experience has dramatized the power of bar life. It has been
like emerging from a cocoon to go from flying very solo in an appellate
practice to embracing bar life with gusto. The catalyst for the change was
a stint at the State Bar Association as director of pro bono efforts, which
gave me a front-row seat to witness how savvy, dedicated members of
our profession throughout the state flourish through bar life.

Becoming involved in bar activities has borne unexpected fruit—
from becoming an adjunct professor to gaining new business, from
serving on boards to finding law clerks, from locating the perfect office
suite to learning about pro bono opportunities, from writing better briefs
to becoming more sociable. As an appellate attorney for a government
agency and a Manhattan criminal appeals office, I was part of teams of
attorneys possessing similar talents and missions. Bar life brings differ-
ent dynamics and joys, as you find yourself among attorneys of different
stripes and sensibilities who can expand your horizons.
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State Bar and local and specialty bar groups all offer unique ways of
enriching your solo practice. Your colleagues there will welcome your in-
volvement in programs that interest you. All you have to do is volunteer
your time and talent. The chances are that you will find yourself in very
good company that will sustain you on your not-so-solo journey.

CYNTHIA FEATHERS ((feathers@appealsny.cont) is an appellate attorney with a law
office in Saratoga Springs, NY.

This article originally appeared in the January 2010 NYSBA Journal.
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Thinking of Going Solo? Be
Prepared to Practice Law and Run

a Business!
By Deborah E. Kaminetzky

own is that while we may know a lot about the practice of law,

we don’t necessarily know a lot about how to run a business. We
may also fail to recognize that a law practice is a business. No matter
how good an attorney you are, without that recognition, your fledgling
practice is not going to thrive.

ﬁ frequent mistake we lawyers make when starting out on our

This article is written for new solo attorneys, those who are thinking
of hanging out a shingle and those who were dismayed when they saw
their tax return for the first time after beginning practice on their own. It
is solely about your law firm’s business accounting — trust accounting is
a whole other topic.

Many lawyers know that they should write a business plan prior
to opening and, of course, obtain malpractice insurance. Hopefully you
took into consideration the costs of rent, telephone, office supplies, etc.
when figuring out your business plan. However, there are some expenses
you may not be able to predict, like how much your malpractice insur-
ance will go up each year, so you should definitely factor in a bit of a
cushion.

Hire a CPA

My first suggestion is that if you do not have a CPA to help you
out, get one. Then, once you have one, don't treat them as merely a tax
preparer, visiting them in February and handing them what is essentially
a done deal — the records of what happened with your firm all year. At
that point, all they can do for you is calculate how much tax you owe
and make suggestions for next year, and one of those suggestions will
very likely be to check in with them toward the end of the following year
when you can still do something proactive.

For example, let’s say that you received a $10,000 retainer on a di-
vorce in early December, and you deposited the retainer in your operat-
ing account. After you've set up the file, the client calls and tells you they
are getting cold feet and don’t want to file or serve the spouse just yet,
but that you should feel free to hold on to the retainer until they make up
their mind after the holidays.
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Let’s assume your firm is on a cash basis since you're a solo (larger
firms and corporations usually use the accrual basis). You may be think-
ing, swell, what a great way to end the year with an extra $10,000! If you
don’t understand what will happen to that $10,000, a call to your CPA
may be in order. That $10,000 will result in extra tax to you for the year.
If the client calls back in January after reconciling with their spouse and
you refund the money in January, you will still owe taxes on that $10,000.
Granted, the following year it will be accounted for, but you are still out
the money in the meantime. A call to your CPA would have filled you in,
and you could have returned the retainer and told the client to call you
when they're ready to proceed.

Invest in Bookkeeping

My second suggestion is that you either hire a bookkeeper (if you
want your books done the old-fashioned way), or get a software pro-
gram to keep the books for you (some sort of system for tracking and
generating reports). I happen to use QuickBooks, but there are many
others, such as XERO and FreshBooks. There are several reasons for this
suggestion. First of all, we lawyers tend to prefer doing legal work over
administrative tasks, and we might be a bit slow in recording our finan-
cials when there is a motion to draft. Hiring a bookkeeper or obtaining a
software program that uploads your banking information automatically
will give you a much better chance of having accurate records, and more
important, will allow you to have your finger on the pulse of your busi-
ness and to know what your law practice is worth. What does that mean,
you ask?

Well, for instance, a profit-and-loss statement tells you whether
your practice was profitable during a particular period of time such as
a month, quarter, or year. A balance sheet tells you what your practice
is worth. Both are useful pieces of information. Considering how of-
ten we are bombarded with offers for software, equipment, and books
that promise to make our lives easier and our practice more successful,
wouldn’t you want to base your decision on more than just whether you
like the new software? Wouldn’t you want to know whether you can af-
ford to lay out the extra money? Imagine being able to push a button and
get a year-to-date profit-and-loss statement that tells you whether your
practice is profitable. Wouldn't that information be good to have?

Without accurate, up-to-date information, many of your business
decisions will be made in a vacuum based on your feelings, and then, at
the end of the year, you will find out how you did. That is no way to run
a profitable business. What’s more, having a bookkeeper or bookkeeping
software will ensure that when year-end does come, your books will be
ready to send over to your accountant. You have enough stress running a
practice — your books should be the least of it.
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Know Your Numbers

Suggestion number three is to run a profit-and-loss statement and a
balance sheet monthly or to ask your bookkeeper to create one for you.
These come in handy for several reasons:

1. Dread making collection calls or going to networking events?
One look at your numbers may be just the motivation you need.

2. Didn’t realize your phone bill was so high? Call the provider now
and see if you can renegotiate.

3. Taking in way more than you realized? Maybe it’s time to give
yourself a raise! (Call the CPA first).

A profit-and-loss statement can tell you if particular expenses are
getting out of control. You will also want two other documents — a bal-
ance sheet, and a general ledger. The balance sheet shows what the busi-
ness is worth. The general ledger contains every transaction in double
entry form, which means that for each transaction, there are two entries.
For example, should a client pay a bill, the payment goes into the in-
come column, and the amount comes out of the liabilities column. This
is how accountants record transactions according to generally accepted
accounting principles.

Once you have been up and running for more than a year, you can
run a comparative profit-and-loss statement comparing last year to the
current year. This is especially helpful when making business decisions.
After a while, you may even start to see patterns that will help you plan
for the future. Some attorneys realize that their work is seasonal and
that they have slow periods that can be filled by offering a new practice
area, or if they are satisfied with the overall income, can be filled with a
vacation or continuing legal education classes or seminars.

Should you decide you want to get a loan for expansion purposes,
a banker may require some or all of the aforementioned documents. For
example, some banks will base a loan approval and interest rate on your
income as shown on your return; others will use your balance sheet. A
potential partner may want to see these documents as well.

Finally, if you get audited by the IRS, having an organized system
set up will go a long way toward reducing the stress of the audit. Every
single transaction will have been recorded and accounted for. You won't
have to go back and create your firm’s books; they will already be audit
ready.

With your bookkeeping in place, you will be in a much better posi-
tion to make decisions that will help your firm thrive. Utilizing either a
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bookkeeper or a bookkeeping program should mean that some of your
time formerly spent on administrative tasks should be freed up as well.
Use the time wisely; continuing to read and learn about business con-
cepts such as marketing, how to grow a company or manage effectively
will help you turn your law practice into a business that suits you.

DeBorAH E. KamiNETZKY is the founding member of Kaminetzky & Associates, P.C.
located in Cedarhurst, New York. Ms. Kaminetzky is a member of the American Bar
Association (General Practice, Solo and Small firm Division and Law Practice Manage-
ment Sections), National Association For Community Mediation, New York State Bar
Association (Estate, Family Law, ADR and General Practice Sections), The New York State
Council on Divorce Mediation, Nassau County Bar Association (where she served as
Chair of the Technology and Practice Management Committee, and is active in the Com-
munity Relations and Education Committee, and General and Solo Committee) and The
Nassau County Women's Bar Association. Ms. Kaminetzky serves on the Committee on
Law Practice Management of the New York State Bar Association and has also been a
speaker at their CLE's. Ms. Kaminetzky has spoken to various groups on topics including
matrimonial law, technology and social media use, fee arbitration and disaster prepared-
ness for business.

This article originally appeared in the September 2017 NYSBA Journal.
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Accepting Credit Cards

To the Forum:

I am a partner in a 20-attorney firm that handles litigation and
transactional matters. Most, if not all, of our work for our clients is done
on a billable hour basis. My fellow partners have given me the task of
improving our accounts receivable because we are finding that collecting
fees from clients has become more and more difficult as time goes on.
One of the suggestions made by the managing partner of my firm is to
begin accepting credit card payments from clients both for retainer fees
and charges for ongoing services. This sounds like a very practical way
to get our fees paid. However, I am concerned about any ethical consid-
erations that may arise if my firm begins accepting credit card payments
from clients. What ethical considerations should I be aware of if we begin
accepting credit card payments from clients? In addition, if we have a
client’s credit card number on file, what are the circumstances that would
allow our firm to take automatic payment deductions from a client’s
credit card? And if we do take automatic payment deductions from a
credit card, are they considered client funds? Last, what if a dispute over
the bill ensues?

Sincerely,
Charlie Cautious

Dear Charlie Cautious:

As all of us know, credit cards are probably one of the most conve-
nient methods of paying for goods and services. However, unlike paying
by check or wire transfer, the recipients of credit card payments are in the
unique position of being able to retain and potentially access pre-existing
credit card information so as to provide a continuous means of compen-
sation for services rendered to the card holder and, more specifically
here, the client. Although the New York Rules of Professional Conduct
(the RPC) do not directly address credit card payments, there are several
ethical rules and ethics opinions that have to be considered when an at-
torney decides to allow clients to use credit cards when paying for legal
services.

Rule 1.15(a) prohibits the commingling and misappropriation of cli-
ent funds or property. The Rule expressly provides that

[a] lawyer in possession of any funds or other property
belonging to another person, where such possession is
incident to his or her practice of law, is a fiduciary, and
must not misappropriate such funds or property or com-
mingle such funds or property with his or her own.
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Id. In addition, it is important to remember that attorneys have an obliga-
tion to protect a client’s confidential information (Rule 1.6). A client’s
credit card information is most likely confidential and must be protected.
Id. Rule 1.5, which prohibits an attorney from charging or collecting an
excessive fee for legal services, is another rule that must be considered.
Id. Finally, as obvious as this may sound, payment by credit card is not
the equivalent of a blank check; when a client’s credit card is debited

for fees, the firm must always make sure to charge the appropriate fee
amount previously billed to the client.

Your question concerning automatic client credit card payments
raises a number of issues. First, it all has to start with the engagement let-
ter. We would strongly suggest language in your firm’s engagement let-
ter that makes clients aware of the payment arrangements with your firm
and, specifically, how credit card payments for legal services rendered
are handled by the firm. If you want your client to authorize automatic
payment of bills by credit card, the engagement letter should specifically
say so.

Second, everyone should understand that retainers and fees paid
by credit card will become the property of the law firm and will end up
in the firm’s operating account. N.Y. State Bar Op. 816 (2007) provides
some guidance here. The NYSBA Committee on Professional Ethics (the
NYSBA Committee) found that “[i]f the parties agree to treat advance
payment of fees as the lawyer’s own, the lawyer may not deposit the fee
advances in a client trust account, as this would constitute impermis-
sible commingling.” Id. More recently, the NYSBA Committee found that
“advance payment retainers may be treated either as client-owned funds,
to be kept in the lawyer’s escrow account, or as lawyer-owned funds,
subject to the lawyer’s obligation to reimburse the client for any portion
ultimately not earned in fees.” See N.Y. State Bar Op. 893 (2013).

On the issue of whether credit card payments may be deemed “cli-
ent funds,” we wish to focus your attention first on the matters arising
when such payments are made in connection with a retainer. As we have
noted previously in this Forum, attorneys should be highly discouraged
from depositing retainer fees into escrow accounts or even client trust
accounts. See Vincent J. Syracuse, Matthew R. Maron and Peter V. Coffey,
Attorney Professionalism Forum: Rules Governing Escrow Accounts, Retainers,
and Communication With Clients Regarding Fees, N.Y. St. B.J., Vol. 85, No. 1,
January 2013. More often than not, when an attorney deposits retainers
into an escrow account, the attorney may lose track of what are retainer
funds and what are client escrow funds, and before you know it the at-
torney is dipping into his or her account because the attorney believes
these really are his or her retainer funds when in fact they are not. This
sort of commingling could be viewed as a misappropriation of client
funds. Id. Retainers deposited in an escrow account are arguably client
funds. They are “off limits” to the lawyer once the client says “no, you
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cannot pay yourself from the retainer,” thus sacrificing the whole idea of
having a retainer. Id. With regard to subsequent fee payments made by
automatic payment deduction from a credit card, as stated above, your
engagement letter should clearly specify your firm’s procedures for col-
lecting payments by this method.

So what happens if a client gives a lawyer permission to set up
automatic bill payment by credit card, and then ends up disputing the
bill? The answer is no, the lawyer cannot use the client’s credit card to
pay the bill. This catch-22 was recently addressed by the New York City
Bar Association’s Committee on Professional Ethics. Its answer to the bar
was that “under the [RPC], an attorney may not charge a client’s credit
card account for any disputed portion of a bill, even if the client has
previously given advance authorization to charge the client’s credit card
account for legal fees.” See N.Y City Bar Op. 2014-3 (the City Bar Opin-
ion). The City Bar Opinion reminds us of a lawyer’s role as the client’s
fiduciary and extends the fiduciary responsibility of an attorney to mat-
ters involving credit card payments for legal services rendered. Id., citing
Rule 1.15(a). Furthermore, the City Bar Opinion goes on to state that “[a]
lawyer who has been entrusted with a client’s credit card information,
along with authority to make charges against the credit card account,
holds that information as the client’s fiduciary” and that “charging the
client’s credit card account after the client has disputed the fees violates
this trust.” Id. Most important, the City Bar Opinion analogizes such acts
as similar to those of a lawyer taking possession of disputed funds being
held in escrow for the client’s benefit, a practice that is explicitly prohib-
ited under Rule 1.15(b)(4). Id., see supra.

In sum, attorneys accepting credit card payments should operate
with extreme caution if a fee dispute with a client occurs. As Professor
Roy Simon noted, “Rule 1.15 is the longest and most strictly enforced
rule in New York’s Rules of Professional Conduct.” See Simon’s New
York Rules of Professional Conduct Annotated at 786 (2014). As we have
explored at length previously in this Forum, any missteps by an attorney
in this arena will almost certainly result in disciplinary consequences.
See Syracuse, Maron and Coffey, supra. In essence, credit card payments
for disputed fees must be treated with the same care as any other client
funds entrusted to an attorney.

Other states have also weighed in on the issues surrounding credit
card payments for legal fees. The State Bar of California’s Standing
Committee on Professional Responsibility and Conduct found that not
only may an attorney ethically accept earned fees by credit card, he or
she also may ethically accept a deposit for fees not yet earned by credit
card but may not ethically accept a deposit made by credit card for ad-
vances for costs and expenses. See State Bar of Calif. Standing Comm. on
Prof’l Resp. and Conduct Formal Op. No. 2007-172 (2007). The District
of Columbia Bar also noted the view that credit cards are an acceptable
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method of paying legal fees on the condition that “the client understands
and consents to whatever disclosures to the credit card company are re-
quired by the merchant agreement,” adding that “the client must also be
informed of the actual cost of using the credit card if the lawyer intends
to recapture from [the] client” fees intended to be paid to the credit card
company. See D.C. Bar Ethics Op. 348 (March 2009). This opinion also
found that “advance fees and retainers” may be paid by credit card “only
if it does not endanger entrusted client funds and only if the lawyer thor-
oughly understands the merchant agreement and arranges [his or her]
affairs so that [he or she] has the ability to meet [his or her] obligation to
refund unearned fees.” Id.

Credit cards obviously make it easier for a lawyer to get paid. But,
the catch is that the lawyer must make the extra effort to put in place the
appropriate safeguards for acceptance of credit card payments from cli-
ents. Although it may require extra time and effort by you, your partners
and your firm’s accounting staff (or outside bookkeeper), you should es-
tablish explicit procedures for handling these sorts of payments to assure
compliance with the ethical obligations of both you and your partners.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the October 2014 NYSBA Journal.
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The Costs of (Inefficient) Legal

Services Delivery
By Anastasia Boyko

tive fee arrangements. Clients now expect them, and law firm leaders

have conceded that these “new” fee models are here to stay. But this
isn’t an article about alternative fees; this article is about the core of the
fee discussion: What does it cost to deliver the services for which we law-
yers charge?

It seems as if everywhere you turn there is another story about alterna-

In essence, profits equal revenue less cost. In an alternative fee ar-
rangement, the revenue is predetermined in one way or another, whether
as a flat fee or as an incentive tied to performance. This type of arrange-
ment, more so than a traditional hourly billing arrangement, forces us to
look to what it costs to deliver the service, because by controlling the cost
of delivering the service, we can maximize the profits from these types of
fee arrangements. Conversely, if we fail to manage the costs of delivering
our services, it is difficult or impossible to sustain profitability. It is only
by identifying the inefficiencies in how we deliver legal services and cor-
recting these inefficiencies that attorneys practicing in the current market
will be able to compete and stay profitable.

What Goes Into Delivering Legal Services?

What are the intangibles, the inherent costs of delivering legal ser-
vices that aren’t always quantifiable or tied to a line item in the law firm
budget? As a practitioner in large New York law firms and as a consul-
tant to firms of all sizes across the country, I have observed a number of
ways to practice more efficiently. After speaking to hundreds of firms
and thousands of lawyers, I always come back to the same question—Do
legal service providers really know how much it costs to deliver their
product? The short answer is “sort of,” which is not going to help a firm
thrive in today’s climate.

An Investment in Human Capital

When we start to unbundle what goes into providing legal servic-
es—the lease of the office, the copy machines, the electric bill, the water
bill, salaries, benefits, legal technology, etc.—the initial costs are easy to
identify. But what about the investment in human capital? I became a
lawyer in an era that seemed to consider associates a dime a dozen and
fairly interchangeable. Our behavior was likened to that of well-com-
pensated mercenaries as we skipped from firm to firm for a better bonus
or a better boss (or so we thought). In those pre-2008 days, associates
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were not investments, we were commodities to be traded and treated on
whim. If we didn’t get the training we needed to do our jobs, a new crop
was around the corner to replace us. If we weren’t happy, we could just
go to another firm, a different name on a different door. These are the
dangerous games firms played in the “good ol” days.”

When I talk to law firm partners these days about efficiency and cli-
ent satisfaction, I start with an introduction of the investment in human
capital. Now this would seem to be a simple concept. If you are going
to hire associates who—per the current legal economic wisdom—do not
begin to cover their overhead until their third year of practice, it would
behoove you to make an investment in their training and their careers.
This is a good idea for a few reasons. First, you don’t want them leaving
you while they are still a net loss to you—that is, before that third year.
(This is not good for any investment.) Second, they are the future stake-
holders of your firm, so they are your personal investment, an investment
that hopefully will provide you with some retirement income. Third, for
a law practice the value of continuity is exponential. When these junior
attorneys who have begun to understand your clients—their needs, their
business, their plans for the future—walk out the door they take that
institutional knowledge with them. Fourth, training a new associate to
understand a client’s business and needs is expensive and inefficient,
and it definitely doesn’t make the client very happy. Thus, not investing
in your junior talent can cost you current and future income.

Doing It Right From the Start—The Importance of Training

So what goes into this investment in human capital? First, firms need
to hire people who possess the skills and background to do the work
they will be required to do, not just as associates, but also as senior law-
yers in the firm. Although practice skills can be developed over time, it
helps to equip hires with the tools they need to grow professionally over
time. It is not enough just to hire lawyers with sharp minds or perfect
pedigrees, because without a strong set of fundamental lawyering skills,
the brightest recruits will fail.

The second element is training, training and more training. If we
look back on what our first year of legal practice was like, most of us
would agree that those never-ending months were full of worry, anxiety,
insecurity and all of those other symptoms of not knowing what we were
doing. Who is to blame for that disconnect is well beyond the scope of
this article, but I'll venture to guess that no one institution can take the
full brunt. Some lawyers got lucky; they had mentors who took the time
to explain the components of a merger or a brief—the “why” and “how”
that are so priceless. The practice-specific know-how that comes from
experience is not often well communicated and can be hard to come by
in a busy firm with busy lawyers who have long since forgotten what it
was like to be green and not know the ins and outs of a transaction.
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The third element is to supplement good training with resources—
practical resources from experienced professionals. I have seen many
savvy firms use their practical resources or leverage third-party resources
for their training programs so that their billing attorneys aren’t spending
inordinate amounts of time training their junior attorneys. There are so
many core principles to most practice areas that trying to re-teach them
all internally and maintain those training materials for legislative and
marketing updates is both unrealistic and not the best use of senior at-
torney time. Outsourcing training is often a much better solution.

The Costs of (Not) Training

The costs of inadequate training for junior attorneys are deceptively
hidden, but they are massive. It is rare that an associate makes a mis-
take that can be directly linked to a monetary loss for the client or the
firm, although we have all heard of such instances. In most cases, here’s
what happens: Junior attorneys are left to figure things out on their own,
through trial and error. This trial and error, however, can drain hours of a
senior attorney’s time walking the associate through lengthy documents
to explain how and why things should have been drafted. In a less ideal
(but probably more common) situation, the senior attorney duplicates
the junior’s research or drafting, and consequently writes off the junior
associate’s time, while using his or her more valuable time on junior
tasks. The senior attorney would then possibly discount the time it took
to duplicate the task. Duplication of work has another nefarious con-
sequence—allocating senior attorney time away from high-value, fully
billable tasks to less valuable, discounted tasks. So the cost of providing
legal services in this scenario is not only the cost of the junior associate’s
unbilled, written-off time: factor in the reduced billing of the senior attor-
ney’s time, and the lost opportunity of the senior attorney’s billing fully
on another more valuable matter. Such an environment can handicap a
firm in the delivery of legal services, disappoint clients and substantially
limit revenue.

Adequate Legal Resources

The second set of resources critical to efficient legal services delivery
is an adequate array of legal tools, which includes a combination of legal
content and technology. In order for attorneys to be able to address their
clients’ needs quickly, they need to have the most recent legal resources
at their fingertips, and these resources need to be easy to navigate and
up-to-date. All of that seems intuitive, but if we realize how recently the
Internet entered the realm of legal research—a profession built on prec-
edent and old paper reporters—the idea of on-point legal guidance is a
fairly new one. Many attorneys still perform their daily research tasks at
the law library, continuing doing business as usual because it may be the
cheapest solution available. It should be noted, however, that when the
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primary good you are selling is your expertise, measured most often by
units of time, the time you spend doing legal research in the library that
could be done in a fraction of time at your desk can end up being quite
expensive. Investing in proper legal research tools, most notably online
“efficiency” tools, can help both large- and small-firm lawyers harness
more profits through the efficiencies realized.

In a larger sense, legal research should complement and integrate
with the organization’s internal work product database. For example, if
a firm has already conducted research on a particular topic, updating its
existing research is less time-consuming than starting the research effort
from scratch. To do this, the firm needs to be able to identify and retrieve
its prior work in a format that can be effectively re-used and supple-
mented. Conceptually, the firm owns a substantial knowledge base, or
intellectual work product, which it can leverage to the advantage of its
clients and ultimately to its own benefit. The more sophisticated this
knowledge-management process becomes, the more the firm will be able
to reduce delivery costs and at the same time improve the quality of its
work.

Outsourcing parts of this knowledge management can be far more
efficient than trying to do it all yourself. A recent study that Practical
Law Company commissioned with OMC Partners in the UK (where
knowledge-management systems and efficiencies are well ahead of
those in the U.S.) looked at how law firms use actual legal knowledge
as a driver of efficiency. Interviewees included partners, associates and
heads of knowledge management in leading UK law firms, which many
U.S. firms look to as models of efficiency. The study identified common
barriers to efficiency as well as successful best practices to achieve a bet-
ter, faster and more profitable practice. It concluded that by harnessing a
firm’s internal knowledge correctly, the cost of delivering legal services
could be cut by 25%.

Legal Process Management

Richard Susskind, in The End of Lawyers? Rethinking the Nature of Legal
Services, repeatedly reminds us that much of legal work is routine work
that can be managed by creating a process that consistently delivers the
same quality output with the least amount of work. Such a proposition
rubs many attorneys the wrong way (not surprisingly). We tend to think
of our profession and the corresponding legal work as “unique” and not
routine, but the truth is that much of legal work is routine. How often
do we use the same agreement as the basis for a new transaction or rely
on the same brief to begin a new argument? Relying on precedent is at
the core of the legal profession, and much of legal work is consequently
repeatable.

Accepting this proposition is the first step toward implementing ef-
ficiencies in the costs of legal services delivery. Once attorneys acknowl-
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edge that they can streamline routine work, for example by relying on
and tailoring up-to-date forms, they can begin to reap the benefits of a
legal process management system, one which allows them to recreate
the routine work in the same matters in the most efficient way possible.
Many law firms are thinking about how to re-engineer legal processes to
make them more streamlined and efficient. However, this is a topic that
warrants an article of its own.

Lessons Learned

As many lawyers already know, the legal landscape in which we cur-
rently exist is drastically different than the one in which many of us were
trained. This new landscape is fiercely competitive and quickly evolving.
The firms and lawyers who will succeed in this new legal frontier will ac-
cept these changes as the norm and find ways to harness technology and
efficiency to best the competition.

When the commodity we sell is our expertise and our time, looking
at how we deliver those legal goods is essential. Profitable legal ser-
vice delivery depends on efficiently training the future generations of
lawyers, providing lawyers with the most cutting-edge and innovative
legal research tools, and creating processes for maintaining, managing
and leveraging internal knowledge. Clients are savvier and more cost-
conscious than ever, and firms that adjust to these market demands by
reviewing and improving how they deliver legal services will be the ones
that survive and thrive in 2012 and beyond.

ANASTASIA Boyko (anastasia.v.boyko@gmail.com) works at Practical Law Company,
advising firms and companies on issues of legal service efficiency, attorney development
and training, knowledge management and business development. She often presents
on topics of legal business and project management, alternative fee arrangements,
attorney-client business relationships and legal resources. Ms. Boyko is a graduate of
Yale Law School and a member of the New York State Bar Association’s Committee on
Attorney Professionalism.

This article originally appeared in the October 2014 NYSBA Journal.
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Rules Governing Escrow Accounts,
Retainers, and Communication
With Clients Regarding Fees

To the Forum:

I recently received a $10,000 retainer to represent a client (Daniel De-
veloper) in a real property development project. I anticipate the project
will take about a year to 18 months to complete. I will be billing on an
hourly basis every two months. It has been my practice to put these re-
tainers in my escrow account but in discussing the matter with a couple
of fellow attorneys, one expressed the opinion that these retainers should
not be put into the escrow account and instead should be deposited into
our firm’s operating account. The other attorney said that the retainer
payment belongs to the client and must be put into an escrow account.
Which is it?

In addition, could I enter into a “flat fee” or “minimum fee” payment
arrangement with Daniel Developer?

With regard to fee amounts, it has been my firm’s practice to increase
billing rates at the beginning of each calendar year. Am I required to
inform Daniel Developer once our new billing rates take effect?

Last, if for some reason I do not use up the retainer given to me by
Daniel Developer, am I required to refund the remaining amount to him?

Sincerely,
Andrew Advocate

Dear Andrew Advocate:

As set forth below, the New York Rules of Professional Conduct
require that all financial transactions with clients be handled carefully
by lawyers and law firms who must keep contemporaneous records.
Moreover, be it for fees or other funds received from or on behalf of
clients, lawyers and law firms must communicate what services they will
provide, or have provided, to the client, as well as funds received from or
disbursed on behalf of clients. Having said that, as long as the lawyer or
law firm advises the client that the retainer payment will be treated as if
it were earned at the time of the payment and that any unearned portion
will be refunded to the client, New York allows the fees to be deposited
into an operating account.

By far, the proper handling of client funds is one of the most sensi-
tive ethical issues that attorneys face every day. Attorneys are reminded
time and time again—from the moment they are admitted to practice—
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that there are strict procedures in place governing how an attorney
handles money received from a client and, in particular, retainer fees
meant to pay for legal services. Although attorneys should be intimately
familiar with each and every part of the Rules of Professional Conduct,
special attention must be given to Rule 1.15, which deals with, among
other things, preserving identity of funds and property of others, fidu-
ciary responsibility, and the prohibition against comingling and misap-
propriation of client funds or property. To use the words of Professor Roy
Simon, “Rule 1.15 is the longest and most strictly enforced rule in New
York’s Rules of Professional Conduct.” See Simon’s New York Rules of
Professional Conduct Annotated 598 (2012).

Rule 1.15(a) prohibits comingling and misappropriation of client
funds or property and states that “[a] lawyer in possession of any funds
or other property belonging to another person, where such possession is
incident to his or her practice of law, is a fiduciary, and must not misap-
propriate such funds or property or commingle such funds or property
with his or her own.” The lawyer must maintain separate accounts for
funds that are the client’s property. See Rule 1.15(b). Generally speaking,
retainers paid to an attorney are not considered a client’s property, which
means that retainers should not be deposited into an escrow account. As
stated by one commentator, to the contrary New York “requires a law-
yer to deposit advance retainer fees in the lawyer’s own account (or the
law firm’s operating account) unless the lawyer and client have agreed
that the lawyer may deposit them in the lawyer’s or law firm’s trust
account.” See Simon at 600 (emphasis added); see also N.Y. St. Bar Ass'n
Op. 816 (2007). Opinion 816 is instructive since the Committee on Profes-
sional Ethics found that “[i]f the parties agree to treat advance payment
of fees as the lawyer’s own, the lawyer may not deposit the fee advances
in a client trust account, as this would constitute impermissible commin-
gling.” Id.

Accordingly, the payment you received from Daniel Developer for
his upcoming real estate project appears to be an advance retainer, and
therefore belongs to you and no longer to him. The attorney you spoke
with who said that the retainer should be placed in your firm’s operat-
ing account is correct, and you should no longer be depositing retainer
payments into your firm’s escrow account. Once the retainer is deposited
in the operating account, the funds are outside the control of the client
and its creditors and are under the control of the lawyer. The obligation
to return an unearned part of a retainer is a separate matter (which we
will address below). In essence, there is a debtor/creditor relationship
between lawyer and client. But, as they say, “the devil is always in the
details,” so that isn’t necessarily the end of our answer.

Perhaps this engenders some controversy, but it has been suggested
that lawyers should open a third account dedicated to retainers. While
it is important that we emphasize again and again that a third account
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is not required and that it is perfectly acceptable to deposit retainers in
the operating account, a third “retainers only” account may have certain
advantages that outweigh any additional bookkeeping burdens it may
create. There are always bookkeeping issues when funds are depos-

ited into an escrow account or an operating account. More often than

not when an attorney deposits retainers into an escrow account (which
should not be done), the attorney may lose track of which are the retainer
funds and which are client escrow funds and before you know it the
attorney is dipping into his or her account because the attorney believes
these really are the retainer funds when in fact they are not. This sort of
commingling would also constitute the misappropriation of client funds.
The problem of putting retainer funds into the general operating account
is, again, a bookkeeping issue. Funds in an operating account usually get
spent—particularly by the small firm or single-practitioner firm. These
funds get used for taxes, payroll, whatever. Granted attorneys should
have the discipline not to do that but, they often lose track of which are
the retainer funds and which are not. As seen in the example, if in fact
the attorney is “fired” after a couple of weeks, he or she has to return the
unused retainer. If the retainer funds have been spent out of the oper-
ating account, the attorney may not have the money to return unused
retainer fees to the client.

The benefit of the third account is that funds are put in that account
and withdrawn only as earned. Furthermore, the client has no control
over these funds (as opposed to an escrow account), so if the attorney
and client “split up” and the disenchanted client tells the attorney that
the attorney cannot pay himself or herself, the attorney would be per-
mitted to retain such funds as payment for services rendered. Retainers
deposited in an escrow account are, arguably, client funds. They are “off
limits” to the lawyer once the client says no you cannot pay yourself
from the retainer, thus sacrificing the whole idea of having a retainer. If
the retainer funds are deposited in the third type of account, the funds
remain the attorney’s and, pursuant to the well-drafted retainer agree-
ment, the attorney may pay himself or herself. And, as opposed to put-
ting retainer funds in a general operating account and perhaps having
them dissipated, the balance of funds will be there to return to the client.

Your question mentioned escrow accounts, so it is important to point
out the recent decision by the Court of Appeals in In re Galasso, 19 N.Y.3d
688 (2012). There various disciplinary charges were upheld against a
lawyer who failed to detect the looting of his firm’s escrow account by
the firm’s bookkeeper—who also happened to be his brother. The Court
faulted the attorney for breaching his fiduciary duty to pay or deliver
escrow funds, failing to supervise a non-lawyer employee, being unjustly
enriched by the use of clients’ funds for his personal benefit and failing
to provide appropriate accounting to his firm’s clients. “[A]lthough [the
attorney] himself did not steal the money and his conduct was not venal,
his acts in setting in place the firm’s procedures, as well as his ensuing
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omissions, permitted his [brother] to do so”; and “[he] ceded an unac-
ceptable level of control over the firm accounts to his brother, thereby
creating the opportunity for the misuse of client funds.” Id. In light of
Galasso, we cannot stress enough the need for attorneys to implement
and maintain strict financial controls and consistently maintaining those
controls through regular supervision of the firm’s staff, especially in mat-
ters involving the financial affairs of both the law firm and the clients it
represents.

Your remaining questions provide us with an opportunity to discuss
Rule 1.5, which governs fees and division of fees. Rule 1.5(a) states:

(a) A lawyer shall not make an agreement for, charge,

or collect an excessive or illegal fee or expense. A fee is
excessive when, after a review of the facts, a reasonable
lawyer would be left with a definite and firm conviction
that the fee is excessive. The factors to be considered in
determining whether a fee is excessive may include the
following:

(1) the time and labor required, the novelty and diffi-
culty of the questions involved, and the skill requisite
to perform the legal service properly;

(2) the likelihood, if apparent or made known to the
client, that the acceptance of the particular employ-
ment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for
similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by
circumstances;

(6) the nature and length of the professional relation-
ship with the client;

(7) the experience, reputation and ability of the law-
yer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.
Furthermore, Rule 1.5(d)(4) provides:

(d) Alawyer shall not enter into an arrangement for,
charge or collect:

(4) a nonrefundable retainer fee; provided that a
lawyer may enter into a retainer agreement with a
client containing a reasonable minimum fee clause if
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it defines in plain language and sets forth the circum-
stances under which such fee may be incurred and
how it will be calculated...

We should first turn to your questions whether it is appropriate to
enter into a “minimum fee” payment arrangement with Daniel Devel-
oper and whether you are required to return to him the unused portions
of the fee received from him. Rule 1.5(d)(4) incorporates, amongst other
things, the finding by the Court of Appeals in I re Cooperman, 83 N.Y.2d
465 (1994) which essentially put an end to nonrefundable fees in New
York holding that they generally violate a lawyer’s obligation to return
any unearned fee upon withdrawal. Although nonrefundable retainers
are not permitted, Cooperman allows lawyers to charge a minimum fee
“as long as the minimum fee is refunded if the work is not completed.”
Id.

The $10,000 payment you have received from Daniel Developer for
his real estate project would be reasonable depending on the scope of the
project and how much time it will take you to complete the tasks neces-
sary to fulfill the objectives of your representation. If it is reasonable to
expect that the legal services required to achieve your client’s objectives
would cost $10,000, then qualifying the $10,000 payment as a minimum
fee would be reasonable under these circumstances. The factors outlined
above as per Rule 1.5(a) are instructive in the determination of what
would qualify as a reasonable fee. However, if for some reason Daniel
Developer terminated your representation or you decided to withdraw
from the representation before completing the project or triggering pay-
ment of the minimum fee, then you must refund whatever part of the
minimum fee has not been earned, because nonrefundable retainer fees
are prohibited.

Your letter mentions that it is your firm’s practice to increase billing
rates at the beginning of each calendar year (like many firms) and asks if
you are required to inform Daniel Developer of any fee increases by your
firm. Rule 1.5(b) states:

(b) A lawyer shall communicate to a client the scope of
the representation and the basis or rate of the fee and
expenses for which the client will be responsible. This
information shall be communicated to the client before
or within a reasonable time after commencement of the
representation and shall be in writing where required by
statute or court rule. This provision shall not apply when
the lawyer will charge a regularly represented client on
the same basis or rate and perform services that are of
the same general kind as previously rendered to and
paid for by the client. Any changes in the scope of the
representation or the basis or rate of the fee or expenses
shall also be communicated to the client.
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Comment [2] to Rule 1.5 provides:

When the lawyer has regularly represented a client,

they ordinarily will have evolved an understanding
concerning the basis or rate of the fee and the expenses
for which the client will be responsible. In a new client-
lawyer relationship, however, an understanding as to
fees and expenses must be promptly established. Court
rules regarding engagement letters require that such an
understanding be memorialized in writing in certain cas-
es. See 22 N.Y.C.R.R. Part 1215. Even where not required,
it is desirable to furnish the client with at least a simple
memorandum or copy of the lawyer’s customary fee
arrangements that states the general nature of the legal
services to be provided, the basis, rate or total amount

of the fee, and whether and to what extent the client will
be responsible for any costs, expenses or disbursements
in the course of the representation. A written statement
concerning the terms of the engagement reduces the pos-
sibility of misunderstanding.

As Comment [2] suggests, the length of time of the relationship
between the lawyer and client is a primary factor in determining the
required level of understanding between the lawyer and client as to what
fees and expenses will be incurred in connection with a given representa-
tion. If Daniel Developer happened to be a longtime client of your firm,
then there should be a regular understanding between him and your
firm as to the scope of the representation and the basis or rate of the fee
and expenses for which he will ultimately be responsible. If, however,
Daniel Developer is a new client, you must almost immediately establish
a written understanding as to fees and expenses, which may be done by
way of the required letter of engagement prescribed in 22 N.Y.C.R.R. part
1215.

In any case, when firms have a practice of annually increasing rates
during the course of a representation, the firm should give advance
notice to the client in the retainer agreement or engagement letter sent to
the client at the outset of the representation by using language such as
the following;:

We review our rates from time to time and may adjust
them periodically, without notice to our client, based
upon our determination of the value of each individual’s
services in the legal marketplace in which we serve our
clients.

This puts the client on notice of your firm’s practice and opens the
door to a negotiation for a different arrangement if the client objects to
the practice. Since you anticipate that Daniel Developer’s project will
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take a year to 18 months to complete, we believe that your firm’s practice
of raising rates annually must be disclosed in the engagement letter or
retainer agreement sent to Daniel Developer.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.,
Matthew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP, and

Peter V. Coffey, Esq.,
Englert, Coffey, McHugh & Fantauzzi, LLP

This article originally appeared in the January 2013 NYSBA Journal.
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Unauthorized Practice of Law

To the Forum:

My firm represents Blackacre, a real estate investment trust (REIT)
with real estate holdings located throughout many portions of the United
States, and has represented the company in almost all of its real estate
transactions. A wholly owned subsidiary of Blackacre owns a luxury ski
resort development in Utah, and the principals of Blackacre have located
a second resort property in Utah that they hope to purchase and add to
the company’s ever-growing real estate portfolio. My firm only has an
office in New York and does not employ any attorneys who are admit-
ted to practice in Utah. Would this transaction require Blackacre to hire
local counsel in Utah to assist my firm in the deal? I have heard that if I
do not retain local counsel, then I would potentially be engaging in the
unauthorized practice of law. Is this true? What are the consequences for
engaging in the unauthorized practice of law?

Sincerely,
I. Need Help

Dear . Need Help:

The unauthorized practice of law is a complicated question, one
which at times has been met with fiercely diverging viewpoints. Those
who run afoul of unauthorized practice regulations, however, can be
subjected to a variety of penalties including disgorgement of legal fees,
disciplinary action, and possible criminal sanctions.

Lawyers are often asked by their clients to handle matters that may
take them outside their home territory. For example, in the litigation
realm, an attorney admitted in New York could be handling the repre-
sentation of a client in a New York state court action which may require
the attorney to conduct discovery in other jurisdictions in connection
with the case, even though that attorney may not be admitted in those
states. Corporate, real estate and other transactional attorneys admitted
in New York may also be asked to represent their New York-based clients
in mergers and acquisitions where the transaction at issue involves a
purchaser or seller in another state.

Rule 5.5(a) of the New York Rules of Professional Conduct (the RPC)
gives attorneys the rules of the road (at least from the New York perspec-
tive) when their practices take them to other jurisdictions. The Rule pro-
vides that “[a] lawyer shall not practice law in a jurisdiction in violation
of the regulation of the legal profession in that jurisdiction.”

Comment [1] to Rule 5.5 states:
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Alawyer may practice law only in a jurisdiction in
which the lawyer is authorized to practice. A lawyer
may be admitted to practice law in a jurisdiction on

a regular basis or may be authorized by court rule or
order or by law to practice for a limited purpose or on

a restricted basis. Paragraph (a) applies to unauthor-
ized practice of law in another jurisdiction by a lawyer
through the lawyer’s direct action, and paragraph (b)
prohibits a lawyer from aiding a nonlawyer in the unau-
thorized practice of law.

New York may not always be the friendliest place for out-of-state
attorneys who venture into our jurisdiction (even on a temporary basis)
as part of their representation of a client. In the words of Professor Roy
Simon, “Rule 5.5 is one of the great disappointments in the New York
Rules of Professional Conduct.” Simon’s New York Rules of Professional
Conduct Annotated at 1340 (2014 ed.). New York Judiciary Law §§ 478
and 484 make it a crime for a person to practice law in New York when
not admitted to practice in this state, and the statutes do not distinguish
“between nonlawyers who have never been admitted anywhere and law-
yers who have been admitted elsewhere but not in New York.” Simon’s
at 1340. Although enforcement of these statutes may be inconsistent, the
message being sent by both the Legislature and the courts is that out-of-
state attorneys should engage New York-admitted counsel in connection
with their matters in New York.

When the RPC was enacted in April 2009, New York did not incor-
porate many of the “safe harbor” provisions in Rule 5.5 of the American
Bar Association’s Model Rules of Professional Conduct (the Model Rules)
that permit lawyers to do work outside the jurisdiction where they are
admitted. Specifically, Rule 5.5(c) of the Model Rules tells our profession:

Alawyer admitted in another United States jurisdiction,
and not disbarred or suspended from practice in any
jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who
is admitted to practice in this jurisdiction and who
actively participates in the matter;

(2) are in or reasonably related to a pending or po-
tential proceeding before a tribunal in this or another
jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear

in such proceeding or reasonably expects to be so
authorized;

(3) are in or reasonably related to a pending or
potential arbitration, mediation, or other alternative
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dispute resolution proceeding in this or another juris-
diction, if the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in
which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice
admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise
out of or are reasonably related to the lawyer’s prac-
tice in a jurisdiction in which the lawyer is admitted
to practice.

Perhaps addressing the needs of a broader audience, the ABA made
several comments to Rule 5.5(c) that assist lawyers with multijurisdic-
tional practices. Comment [10] to Rule 5.5 of the Model Rules states:

Paragraph (c)(2) also provides that a lawyer render-

ing services in this jurisdiction on a temporary basis
does not violate this Rule when the lawyer engages in
conduct in anticipation of a proceeding or hearing in a
jurisdiction in which the lawyer is authorized to prac-
tice law or in which the lawyer reasonably expects to be
admitted pro hac vice. Examples of such conduct include
meetings with the client, interviews of potential wit-
nesses, and the review of documents. Similarly, a lawyer
admitted only in another jurisdiction may engage in
conduct temporarily in this jurisdiction in connection
with pending litigation in another jurisdiction in which
the lawyer is or reasonably expects to be authorized to
appear, including taking depositions in this jurisdiction.

In addition, Comment [13] to Rule 5.5 of the Model Rules provides:

Paragraph (c)(4) permits a lawyer admitted in another
jurisdiction to provide certain legal services on a tem-
porary basis in this jurisdiction that arise out of or are
reasonably related to the lawyer’s practice in a jurisdic-
tion in which the lawyer is admitted but are not within
paragraphs (c)(2) or (c)(3). These services include both
legal services and services that nonlawyers may perform
but that are considered the practice of law when per-
formed by lawyers.

Paragraphs (c)(2) and (c)(3) to Rule 5.5 of the Model Rules clearly
were meant to lower the hurdles for attorneys to engage in multijuris-
dictional practice in both the litigation and alternative dispute resolution
(ADR) forums, respectively. Moreover, Paragraph (c)(4) can be interpret-
ed as permitting out-of-state attorneys to engage in the representation of
a client in the transactional context in jurisdictions which have adopted
this specific provision of the Model Rules. Indeed, one of our neighbors
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in the tri-state area (Connecticut) adopted these sections of Rule 5.5 of
the Model Rules nearly verbatim so as to allow Connecticut to be more
hospitable to multijurisdictional practitioners. Taking an even more
enlightened approach to embracing out-of-state attorneys, our neighbors
in the Garden State have adopted a version of Rule 5.5 which sets forth a
number of varying situations where out-of-state attorneys could practice
in New Jersey on either an occasional or temporary basis in connection
with matters in their respective home states. The relevant provisions of
Rule 5.5 of the New Jersey Rules of Professional Conduct provide:

(b) A lawyer not admitted to the Bar of [New Jersey]
who is admitted to practice law before the highest court
of any other state, territory of the United States, Puerto
Rico, or the District of Columbia (hereinafter a United
States jurisdiction) may engage in the lawful practice of
law in New Jersey only if:

(1) the lawyer is admitted to practice pro hac vice
pursuant to R. 1:21-2 [of the Rules Governing the
Courts of the State of New Jersey (the New Jersey
Rules)] or is preparing for a proceeding in which the
lawyer reasonably expects to be so admitted and is
associated in that preparation with a lawyer admitted
to practice in this jurisdiction; or

* % %

(3) under any of the following circumstances:

(i) the lawyer engages in the negotiation of the terms of
a transaction in furtherance of the lawyer’s representa-
tion on behalf of an existing client in a jurisdiction in
which the lawyer is admitted to practice and the
transaction originates in or is otherwise related to
a jurisdiction in which the lawyer is admitted to
practice;

(ii) the lawyer engages in representation of a party to
a dispute by participating in arbitration, mediation or
other alternate or complementary dispute resolution
program and the services arise out of or are reason-
ably related to the lawyer’s practice in a jurisdiction
in which the lawyer is admitted to practice and
are not services for which pro hac vice admission
pursuant to R. 1:21-2 [of the New Jersey Rules] is
required;

(iii) the lawyer investigates, engages in discovery,
interviews witnesses or deposes witnesses in this
jurisdiction for a proceeding pending or antici-
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pated to be instituted in a jurisdiction in which
the lawyer is admitted to practice;

(iv) the out-of-state lawyer’s practice in this ju-
risdiction is occasional and the lawyer associates
in the matter with, and designates and discloses
to all parties in interest, a lawyer admitted to the
Bar of [New Jersey] who shall be held responsible
for the conduct of the out-of-State lawyer in the
matter; or

(v) the lawyer practices under circumstances
other than (i) through (iv) above, with respect to
a matter where the practice activity arises directly
out of the lawyer’s representation on behalf of an
existing client in a jurisdiction in which the law-
yer is admitted to practice, provided that such prac-
tice in this jurisdiction is occasional and is undertaken
only when the lawyer’s disengagement would result in
substantial inefficiency, impracticality or detriment to
the client (emphasis added).

As demonstrated above, it appears that our neighbors in the tri-state
area are more than happy to allow New York attorneys on their turf.
However, the feeling may not be mutual, and it is uncertain whether
New York is likely to change its rules anytime soon.

With that in mind, we turn to your question. Obviously, in addi-
tion to being well-versed in the RPC, you should also make yourself
familiar with the rules applicable to the jurisdiction where your client’s
matter may take you; in this case it would be the Utah Rules of Profes-
sional Conduct (the Utah Rules). The good news is that Rule 5.5 of the
Utah Rules tracks the language of Rule 5.5(c) of the Model Rules and its
respective comments.

The Utah Rules appear to have adopted the ABA Model Rules in
order to embrace the concept of multijurisdictional practice. Being that
your representation of Blackacre in connection with its real property pur-
chase in Utah could be “reasonably related” to your ongoing representa-
tion of Blackacre as its New York counsel in its other real estate ventures,
your representation of Blackacre under these circumstances would not
be considered an unauthorized practice of law and would be permissible
under Rule 5.5(c)(4) of the Utah Rules.

That being said, we believe that it is smart for you to engage local
counsel in Utah to assist with Blackacre’s resort purchase. While local
counsel may not be an absolute necessity, we are guided by the compe-
tency requirements outlined in Rule 1.1 of the RPC. Rule 1.1 provides:
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(a) A lawyer should provide competent representation
to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reason-
ably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the law-
yer knows or should know that the lawyer is not compe-
tent to handle, without associating with a lawyer who is
competent to handle it.

Attorneys often feel the need to handle everything on their own for a
particular client. Nevertheless, you should not close your eyes to the fact
that local counsel would most likely be more familiar with local proce-
dures and requirements relating to this potential purchase by your client.
With more and more clients involved in matters in other states and even
overseas, the decision to engage local counsel under the circumstances
you have described is clearly in line with your obligations under Rule
1.1.

Lawyers, like sailors, often find themselves navigating through the
shoals of foreign waters. We have learned to heed the wisdom of an old
racing adage: “A sailor knows when you enter a race away from home
that local knowledge is always critical and can often determine the out-
come of the race.”

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the March/April 2014 NYSBA Jour-
nal.
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Engagement Letters: Don't Let
the Client Leave Without One and
What Happens When You Do

To the Forum:

Jonathan Entrepreneur (“Jonathan”) had been a long time client of
my firm. Back in 2011, he decided that he wanted to set up a hedge fund
with his friend, Paul Partner (“Paul”). At Jonathan’s request, my firm
did the work that resulted in the creation of Hedge Fund GP, in which
Jonathan and Paul became equal partners. My firm also prepared the
papers for Hedge Fund GP to become the general partner of Hedge
Fund Partners, an onshore fund my firm organized. Because of my firm’s
long-standing relationship with Jonathan, we did not issue an engage-
ment letter for this work. In addition, Jonathan asked that our firm also
represent Paul in the formation of the fund entities, and we were happy
to grant his request.

My firm generated a bill each month for legal services rendered to
Hedge Fund GP, to Hedge Fund Partners, to Jonathan, and to Paul and
addressed the bills only to Hedge Fund GP.

Hedge Fund GP was always behind on paying its bills. However,
earlier this year, Hedge Fund GP ran into trouble and completely
stopped paying our firm’s bills.

We want to commence an action against Hedge Fund GP, Hedge
Fund Partners, Jonathan and Paul to collect the fees that are owed. I
have heard different views from several people on whether we were
required to issue engagement letters to Hedge Fund GP, Hedge Fund
Partners, Jonathan and Paul if they were all to be responsible for our fees,
but I have been unable to get a definitive answer. What are the rules on
engagement letters and is the absence of an engagement letter fatal to my
firm’s claim for unpaid legal fees?

Sincerely,
LN. Confusion

Dear I.N. Confusion:

Attorneys should be familiar with the rules requiring written en-
gagement letters. 22 N.Y.C.R.R. Part 1215 (Part 1215) contains several
rules that no lawyer can or should overlook:

§ 1215.1. Requirements

(a) Effective March 4, 2002, an attorney who undertakes
to represent a client and enters into an arrangement for,
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charges or collects any fee from a client shall provide to
the client a written letter of engagement before com-
mencing the representation, or within a reasonable time
thereafter

(1) if otherwise impracticable or

(2) if the scope of services to be provided cannot be
determined at the time of the commencement of rep-
resentation. For purposes of this rule, where an entity
(such as an insurance carrier) engages an attorney

to represent a third party, the term client shall mean
the entity that engages the attorney. Where there is a
significant change in the scope of services or the fee
to be charged, an updated letter of engagement shall
be provided to the client.

(b) The letter of engagement shall address the following
matters:

(1) Explanation of the scope of the legal services to be
provided;

(2) Explanation of attorney’s fees to be charged,
expenses and billing practices; and, where applicable,
shall provide that the client may have a right to arbi-
trate fee disputes under Part 137 of the Rules of the
Chief Administrator.

(c) Instead of providing the client with a written letter of
engagement, an attorney may comply with the provi-
sions of subdivision (a) by entering into a signed written
retainer agreement with the client, before or within a
reasonable time after commencing the representation,
provided that the agreement addresses the matters set
forth in subdivision (b).

§ 1215.2. Exceptions
This section shall not apply to:

(a) representation of a client where the fee to be charged
is expected to be less than $3,000,

(b) representation where the attorney’s services are of
the same general kind as previously rendered to and
paid for by the client, or

(c) representation in domestic relations matters subject to
Part 1400 of the Joint Rules of the Appellate Division (22
N.Y.C.R.R.), or
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(d) representation where the attorney is admitted to
practice in another jurisdiction and maintains no office
in the State of New York, or where no material portion of
the services are to be rendered in New York.

As originally enacted, the requirement that attorneys issue written
engagement letters was a court rule and not a matter of professional
responsibility or legal ethics. That changed in April 2009 when New York
adopted the Rules of Professional Conduct (RPC). Rule 1.5(b), which
essentially incorporated Part 1215, makes written engagement letters an
ethical obligation:

Alawyer shall communicate to a client the scope of

the representation and the basis or rate of the fee and
expenses for which the client will be responsible. This
information shall be communicated to the client before
or within a reasonable time after commencement of the
representation and shall be in writing where required by
statute or court rule. This provision shall not apply when
the lawyer will charge a regularly represented client on
the same basis or rate and perform services that are of
the same general kind as previously rendered to and
paid for by the client. Any changes in the scope of the
representation or the basis or rate of the fee or expenses
shall also be communicated to the client.

Prior to 2009, the penalty for not having a written engagement letter
was arguably, at best, the loss of a breach of contract claim in an action to
collect fees. See Brown Rudnick Berlack Israels LLP v. Zelmanovitch, 11 Misc.
3d 1090(A), 2006 N.Y. Slip Op. 50800(U) (Sup. Ct., Kings Co. Mar. 14,
2006). Rule 1.5(b) takes the engagement letter rule beyond the realm of
fee collection matters and can potentially expose an attorney to disciplin-
ary action. Although this is uncharted territory, there is a risk that cases
interpreting Part 1215 in the fee collection context (which we discuss
below) will be applied in the disciplinary forum.

Many lawyers believe that there is a safe harbor which makes
engagement letters unnecessary when they get new work from existing
clients. So the question is, what would be considered new work? And,
which existing clients would fall within the scope of the exception? It is
true that Rule 1.5(b) says that engagement letters are not necessary for “a
regularly represented client” where there is no change in the fee arrange-
ment and the engagement is for “services that are of the same general
kind as previously rendered.” Id. The problem is that there is no defini-
tion of “regularly represented client,” and there may be a difference in
the two rules because Part 1215 does not use the words “regularly repre-
sented client” or even the words “existing client.” Comment [2] to Rule
1.5 reminds all of us that it is best to always issue an engagement letter
and avoid the risks associated with not having one.
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When the lawyer has regularly represented a client,

they ordinarily will have evolved an understanding
concerning the basis or rate of the fee and the expenses
for which the client will be responsible. In a new client-
lawyer relationship, however, an understanding as to
fees and expenses must be promptly established. Court
rules regarding engagement letters require that such an
understanding be memorialized in writing in certain cas-
es. See 22 N.Y.C.R.R. Part 1215. Even where not required,
it is desirable to furnish the client with at least a simple
memorandum or copy of the lawyer’s customary fee
arrangements that states the general nature of the legal
services to be provided, the basis, rate or total amount

of the fee, and whether and to what extent the client will
be responsible for any costs, expenses or disbursements
in the course of the representation. A written statement
concerning the terms of the engagement reduces the pos-
sibility of misunderstanding.

Another issue that is worth avoiding is whether a new engagement
involves “services that are of the same general kind” as the services that
the firm has been providing. In the words of one commentator, “if it's a
close call as to whether the new services are the ‘same general kind” as
prior matters, it will take less time to send a written engagement letter
than to analyze Rule 1.5(b).” See Simon’s New York Rules of Professional
Conduct Annotated at 171 (2014 ed.).

You don’t have an engagement letter and want to recover your fees,
so what can you do about your non-paying client? Since the enactment
of Part 1215, although the absence of a written engagement letter may be
fatal to a breach of contract claim, several courts have ruled that a law
firm’s failure to comply with the written engagement letter rule “does
not preclude it from suing to recover legal fees for the services it provid-
ed.” See Miller v. Nadler, 60 A.D.3d 499, 500 (1st Dep’t 2009) (citing Seth
Rubenstein, P.C. v. Ganea, 41 A.D.3d 54, 63—-64 (2d Dep’t 2007)). One court
has also held that

the caselaw does not distinguish between the recovery
of fees under a theory of quantum meruit or an account
stated. Instead, this Court has held that [22 N.Y.C.R.R.

§ 1215.1] contains no provision stating that failure to
comply with its requirements bars a fee collection action.
Indeed, the regulation is silent as to what penalty, if any,
should be assessed against an attorney who fails to abide
by the rule.

Constantine Cannon LLP v. Parnes, 2010 N.Y. Slip Op. 31956(U), 15 (Sup.
Ct., N.Y. Co. July 22, 2010) (emphasis in original) (internal citations omit-
ted.)
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The fact that you did not issue an engagement letter to Jonathan and
thereafter sent invoices exclusively to Hedge Fund GP does not in our view
prevent you from pursuing a legal fee claim against either Jonathan or
Paul, or their related entities. But, as suggested in one case, this may not be
an easy road and you may face certain obstacles in your attempt to collect
fees. See Davidoff Malito & Hutcher, LLP v. Scheiner, 38 Misc. 3d 1201(A), 966
N.Y.5.2d 345 (Sup. Ct., Queens Co. Dec. 11, 2012) (law firm’s motion for
summary judgment on its quantum meruit and account stated claims denied
where issues of fact existed arising from the law firm’s failure to enter into a
written fee agreement with its client).

The better practice would have been to issue an engagement letter to
all individuals and entities involved in connection with the formation of
Hedge Fund GP and Hedge Fund Partners. Furthermore, because your
firm appeared to represent both Jonathan and Paul in connection with
this matter, one way your firm could have drafted the engagement letter
was to set forth clear language about the potential for conflicts of inter-
est. Sample language could state:

While we do not currently see a conflict between your
interests, whenever a firm represents multiple parties

in a single matter, there is always the possibility that a
conflict may develop. In the event such a conflict arises,
we may be required to cease representing one of you

in connection with this matter. We will make the deci-
sion with respect to our representation if and when such
circumstances arise. Lastly, you understand that if we
continue to represent one or more of you, we will be
able to use any information we obtained during the joint
representation in the continuing representation.

A word to the wise is that strict compliance with Part 1215 is a criti-
cal part of professional responsibility. The importance of this was under-
scored by the court in Seth Rubenstein, P.C., 41 A.D.3d 54:

Attorneys who fail to heed rule 1215.1 place them-
selves at a marked disadvantage, as the recovery of fees
becomes dependent upon factors that attorneys do not
necessarily control, such as meeting the burden of prov-
ing the terms of the retainer and establishing that the
terms were fair, understood, and agreed upon. There is
never any guarantee that an arbitrator or court will find
this burden met or that the fact-finder will determine the
reasonable value of services under quantum meruit to be
equal to the compensation that would have been earned
under a clearly written retainer agreement or letter of
engagement.

Id. at 64.
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We hope that this gives you an understanding of the rules, their
potential impact on fee collection cases, and the possible issues that may
arise when law firms fail to issue engagement letters. It should come as
no surprise that we believe that lawyers should err on the side of caution
when it comes to engagement letters. Borrowing from Professor Simon, if
you need to spend time thinking about whether an engagement letter is
required, it’s probably a good idea to simply send one.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq.
Matthew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the February 2014 NYSBA Journal.
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How to Lose a Client in 10 Steps
By Richard B. Friedman and Carla M. Miller

gy to developing new relationships and winning new corporate

clients. Once the client has signed on and a case is under way,
however, too often outside counsel concentrates so much upon the mat-
ter at hand that they neglect the client relationship. While outside coun-
sel may be unaware of this inadvertent lack of attention, the client will
certainly notice. This failure to communicate properly can easily turn a
promising long-term relationship into a one-off representation, no matter
how favorable the outcome of the matter. Maintaining a good working
relationship with in-house counsel is the key to keeping that client.

Many litigators in law firms devote a great deal of time and ener-

In our careers as outside counsel with extensive experience in litiga-
tion and arbitration matters and as in-house litigation counsel for several
major corporations, we have seen how a lack of communication, as
well as failing to meet in-house counsel’s expectations and ignoring the
client’s corporate dynamics, can quickly ruin the relationship between
outside and in-house counsel. Whether through oversight, overwork or
lack of attention, these 10 common missteps will help to make sure that
the client does not come back.

1. Don’t Learn About the Client’s Industry, Business Lines and
Internal Dynamics

While the facts of any given case may be plain enough for outside coun-
sel within the framework of the law, the context of the matter is often
more important for the corporate client. The only way to assess the rela-
tive importance of a given matter for a corporation is to understand how
it fits in with the client’s industry, business lines and internal dynamics.
For instance, while the matter may involve a relatively small revenue
stream, the business unit at issue could be a rapidly growing, high-profit
line that senior company personnel view as crucial to a strategic shift
from older, low-margin lines. By neglecting to develop an understand-
ing of the client, outside counsel cannot properly prioritize and will be
unable to provide the value-added advice and counsel that keeps a client
coming back.

2. Don’t Discuss Projected Fees

Outside counsel will, of course, want to achieve the best possible result
for the client on any given matter. While focusing on winning a case,
however, counsel may lose sight of the overall context of the matter for
the client. Corporate executives assess most corporate-related projects
in terms of revenues, costs, margins and income. Litigation is an added,
if unavoidable, cost that corporate clients want to keep as low as pos-
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sible. They may seek a fee cap; they may want to be notified when fees
for a given matter hit a certain level; or they may want to take advantage
of, or initiate, early settlement possibilities. Outside counsel may be
confident that they are performing excellent work for the client, but the
price of such services may simply be too high. Surprising the client with
a higher-than-expected bill is a surefire way to strain, if not end, what
might seem to be a thriving business relationship.

3. Ignore the Client’s Billing Guidelines

Use of outside legal services, such as in a takeover contest, almost always
represents a cost center for corporations that reduces the money available
for more profitable endeavors (the most notable exceptions being when

a corporation sues to gain advantage in a business dispute or to recover
a substantial amount of damages). While litigation is not a cost that can
be unilaterally reduced, an overwhelming number of large corporations
still seek to manage litigation costs to the extent possible through the
implementation of billing guidelines. Outside counsel have the duty to
adhere to those guidelines. If a case demands an exemption from certain
guidelines, counsel should seek client approval for such exemption for a
matter in its entirety or for a particular period of time; they also should
be able to provide a compelling argument as to why those guidelines
would be counterproductive in the pending matter. Clients hate surpris-
es, particularly costly ones. Failing to pay attention to billing guidelines
will present clients with the kind of surprise they will not wish to repeat.

4. Ignore the Client’s Staffing Preferences for Outside Counsel

Like any other corporate department, the legal department has to live
within its budget, or the head of the department must be able to ex-
plain why it could not. To make it easier to estimate legal costs and to
keep fees manageable, many companies have gone to a great deal of
trouble to develop staffing guidelines for outside counsel. For instance,
the guidelines may specify that no more than two attorneys can attend
a deposition or conference absent explicit client approval. If outside
counsel believe that the staffing guidelines are unreasonable in a given
case, they need to seek permission from the client before departing from
those guidelines so that in-house counsel can make the case to their own
management. Budgeting for litigation is difficult enough for in-house
counsel. Making that job even harder is one way to quickly alienate a
corporate client.

5. Change Key Personnel Without Telling the Client

The relationship between in-house and outside counsel is built upon
the interaction between people. The better the communication between
the client and outside counsel, the stronger the relationship will be. A
key part of that communication involves staffing. If outside counsel is
contemplating staffing changes, counsel should communicate them to
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in-house counsel. The client may have strong preferences as to which
attorneys are involved in certain aspects of a given matter. In addition,
the client may work very well with particular support staff and an unex-
plained personnel change may cause a serious disruption to the relation-
ship. Clients often like the certainty gained by dealing with people they
know. Changing personnel with little or no notice adds unnecessary
uncertainty for the client and potential strain to the relationship with
outside counsel.

6. Don’t Answer Client Queries Promptly

One of the most important practices within the legal profession is being
responsive to clients. It is, after all, their money, their time and perhaps
their business that is at stake in the matter. While it is not always possible
to respond to a client query right away due to various circumstances,
outside counsel should make it their practice to respond in as timely a
manner as possible. When the lead partner in the matter is unavailable,
another lawyer should be able to answer the client query or find some-
one who can do so. If the client does not hear back in a timely manner,
he or she may assume that outside counsel is not actively working on the
matter, even if that is decidedly untrue. A failure to communicate is one
of the fastest ways to jeopardize a client relationship.

7. Don’t Explore Settlement Possibilities

Everyone likes to win, but for corporations the definition of winning
generally comes down to the bottom line. Viewed through that lens, an
expensive win may be far less desirable for a corporation than a less
expensive loss or settlement. Accordingly, outside counsel should not
only be focused on winning the case. When the final costs are tallied, that
success may be too expensive in the corporate context. Besides the cost
in money, corporations also must account for the cost in time and disrup-
tion to day-to-day business. Reaching an early settlement on the most
favorable terms may not be as gratifying to outside counsel as winning

a difficult case in court, but winning at all costs is not a winning strategy
for keeping corporate clients.

8. Engage in Unduly Aggressive Tactics

No one wants a lawyer who is not going to aggressively represent his or
her interests. As U.S. Supreme Court Justice Antonin Scalia said in a case
involving the right to choose defense counsel, “I don’t want a ‘com-
petent’ lawyer....I want to win.”! No court, however, wants to have to
deal with overly aggressive counsel or to wade through pages of gra-
tuitously nasty correspondence. While it may seem like an easy way to
demonstrate a winning attitude for clients, unduly aggressive tactics and
offensive communications rarely, if ever, serve a client’s best interests in
any particular matter. Such behavior by outside counsel only alienates
judges and results in unnecessary costs, which will eventually alienate
the client.
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9. Don’t Communicate Key Dates

In-house counsel need to be able to properly oversee litigation. To do that
they may want to attend certain depositions and/or hearings to observe
the interaction between outside counsel, on the one hand, and adverse
counsel and the judge, on the other hand. Outside counsel should make
it a practice to always alert in-house counsel to key events ahead of time
so that the client can choose whether to attend. Indeed, in-house counsel
should be considered not only as clients but as partners in the litigation
and should be kept abreast of all upcoming key dates. It is demeaning to
the client if in-house counsel are not given the opportunity to participate
meaningfully in the client’s own case.

10. Send Working Drafts and Submit Briefs for Review at the
Last Minute

Unless they have specifically said otherwise, clients do not want to

see working drafts that are not ready to be filed. In addition, in-house
counsel have a host of non-litigation responsibilities which may make

it impossible to review briefs on very short notice. While briefs must
sometimes be turned around very quickly, outside counsel should strive
to give the client sufficient time to review all draft papers. Outside
counsel should also devote the same care to invoices, which may be the
only work product the client sees for weeks. Failing to ensure that work
product is of the highest quality will not engender respect or consider-
ation for future matters.

Conclusion

While it is easy enough to lose a client through these 10 steps, the
key to keeping the client happy is, simply, communication. Communi-
cation is the key to any good relationship. Where potential issues arise,
communication enables both parties to address these issues and resolve
them in a timely fashion. By making sure to develop and maintain open
lines of communication with in-house counsel, outside counsel improve
their chances of achieving the best possible result for the client in the
matter at hand and heighten their prospects for future business.

1. Linda Greenhouse, Justices Hear Case on Right to Choose Defense Counsel, N.Y. Times,
Apr. 19, 2006.

RicHARD B. FRIEDMAN (rfriedman@dreierllp.com) and CARLA M. MILLER (carla.mill-
er@umusic.com) are co-chairs of the NYSBA's Corporate Litigation Counsel Committee
of the Commercial & Federal Litigation Section. Mr. Friedman is a partner in the
Litigation Department at Dreier LLP. Ms. Miller is the Senior Director-Litigation Counsel,
Business & Legal Affairs, Universal Music Group.

This article originally appeared in the July/August 2008 NYSBA
Journal.
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When Declining a Case, What
Obligations Do Attorneys Owe
to the Prospective Clients and
How to Address Confidential
Information Acquired During the
Initial Meeting?

To the Forum:

I am a partner in a 10-person law firm and I regularly see prospective
clients for initial consultations, which I provide at no charge. We do not
take every case presented to us. When we decline a representation, do we
have a duty to provide a non-engagement letter or to warn the person
about statutes of limitations that may apply to his or her case? What is
our risk of malpractice exposure, if we decline a representation although
the person did have a viable claim and, if the person later pursues it on
his/her own, finds that the claim is time-barred? Finally, if a prospective
client provides me or one of my partners with confidential information
during that initial consultation and I do not take the case, am I obligated
to keep the person’s confidential information confidential, and can infor-
mation acquired that way create a conflict that would prohibit me from
taking some future litigation? Recently, we had a situation where one of
my partners met someone at a Friday evening cocktail party who talked
with her about a potential litigation. By coincidence, I had met the op-
posing party and had set up a meeting in our office to take the case. We
ended up deciding not to take on the matter which we thought was the
only possible decision that we could make. Were we correct?

Sincerely,
W.E. Declined

Dear W.E. Declined:

Every attorney faces, at one time or another, the situation you
describe. It is important to know that attorneys owe certain duties to pro-
spective clients under the Rules of Professional Conduct and they should
also be aware of any issues which may arise concerning the receipt of
confidential information from a prospective client as well as the potential
for imputation of conflicts of interests that almost certainly will come up
in connection with such a representation.

Rules 1.18(a) defines a prospective client as “[a] person who dis-
cusses with a lawyer the possibility of forming a client lawyer relation-
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ship with respect to a matter....” Under the Rules, there is no specific
duty to provide a non-engagement letter to a prospective client that does
not retain an attorney, however, best practice suggests that the issuance
of a non-engagement letter to the prospective client which you describe
(who we'll refer to as “AA”) is an appropriate way of confirming that an
attorney-client relationship has not been created. In addition, the non-
engagement letter should spell out any potential statute of limitations
issues arising from AA’s potential claim.

With regard to confidential information that the prospective client
has communicated to the attorney, Rule 1.18(b) states: “Even when no
client-lawyer relationship ensues, a lawyer who has had discussions with
a prospective client shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect to informa-
tion of a former client.” Although Rule 1.9 does not expressly set forth
duties owed to prospective clients, pursuant to Rule 1.9(a), “[a] lawyer
who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in
which that person’s interests are materially adverse to the interests of the
former client unless the former client gives informed consent, confirmed
in writing.” In essence, the duties owed to a prospective client under the
Rules concerning information learned from the prospective client are
treated similarly as those duties that would be owed by attorneys who
receive information from a former client.

Furthermore, Rule 1.6(a) requires that “[a] lawyer shall not know-
ingly reveal confidential information, as defined in this Rule, or use such
information to the disadvantage of a client or for the advantage of the
lawyer or a third person” except under certain specific circumstances as
defined in Rule 1.6. Moreover, Rule 1.6(a) defines confidential informa-
tion as “information gained during or relating to the representation of
a client, whatever its source, that is (a) protected by the attorney-client
privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confi-
dential.” Whether or not an individual or entity retains an attorney, the
duties owed by an attorney to preserve confidential information are of
tremendous importance.

It is also stated in Rule 1.18(c) that

[a] lawyer subject to paragraph (b) [of Rule 1.18] shall
not represent a client with interests materially adverse to
those of a prospective client in the same or a substantial-
ly related matter if the lawyer received information from
the prospective client that could be significantly harmful
to that person in the matter, except as provided in para-
graph (d) [of Rule 1.18]. If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm
with which that lawyer is associated may knowingly
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undertake or continue representation in such a matter,
except as provided in paragraph (d) [of Rule 1.18].

Moreover, Rule 1.18(d) provides that

[w]hen the lawyer has received disqualifying informa-
tion as defined in paragraph (c) [of Rule 1.18], repre-
sentation is permissible if: (1) both the affected client
and the prospective client have given informed consent,
confirmed in writing; or (2) the lawyer who received the
information took reasonable measures to avoid exposure
to more disqualifying information than was reason-

ably necessary to determine whether to represent the
prospective client; and (i) the firm acts promptly and
reasonably to notify, as appropriate, lawyers and non-
lawyer personnel within the firm that the personally dis-
qualified lawyer is prohibited from participating in the
representation of the current client; (ii) the firm imple-
ments effective screening procedures to prevent the flow
of information about the matter between the disqualified
lawyer and the others in the firm; (iii) the disqualified
lawyer is apportioned no part of the fee therefrom; and
(iv) written notice is promptly given to the prospective
client; and (3) a reasonable lawyer would conclude that
the law firm will be able to provide competent and dili-
gent representation in the matter.

It was entirely proper for your firm to pass on representing the
opposing party that your partner had met at the cocktail party (we’ll
refer to the opposing party as “BB”). Rule 1.10(e) requires all lawyers to
maintain “a written record of its engagements.” With respect to prospec-
tive clients, the Rule states that “lawyers shall implement and maintain
a system by which proposed engagements are checked against current
and previous engagements when: (1) the firm agrees to represent a new
client; (2) the firm agrees to represent an existing client in a new matter;
(3) the firm hires or associates with another lawyer; or (4) an additional
party is named or appears in a pending matter.” Although Rule 1.10(e)
uses the words “proposed engagements” in contrast to Rule 1.18’s use
of the words “prospective client,” it would seem that the best practice
in the situation you describe would be to implement a system at your
firm which records all such contacts in your firm’s records to deal with a
conflict as soon as possible and allow for screening.

Since you are part of a relatively smaller firm, setting up screening
mechanisms to deal with potential conflicts of interest requires greater
vigilance since information within a smaller firm environment could
easily be communicated to all attorneys and staff of the firm. Comments
[7B] and [7C] to Rule 1.18 contain an extensive discussion on the estab-
lishment of appropriate screening mechanisms, with a particular empha-
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sis on establishing screening mechanisms in a small firm environment.
One of the factors in determining if disqualification would be appropri-
ate under Rule 1.18(c) is if the information learned from the prospective
client would be “significantly harmful” to that prospective client. Al-
though Rule 1.18(d) could potentially allow a firm to represent BB even if
the information previously received from AA was significantly harmful
to AA’s interest, the fact that you are at a smaller firm would suggest that
unless you established very clear and detailed screening mechanisms,

it would be significantly more difficult to screen out any attorney who
receives information from someone in AA’s position who does not retain
your firm.

Sincerely,
The Forum by

Vincent J. Syracuse, Esq., and
Mathew R. Maron, Esq.,
Tannenbaum Helpern Syracuse & Hirschtritt LLP

This article originally appeared in the October 2014 NYSBA Journal.
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File Retention Update: How Long
Should | Keep Closed Files?

By Katherine Suchocki

Our department educates lawyers about practice management,

marketing and client development, legal technology and finance.
In addition to providing CLE programs on practice management topics,
the department serves as a resource center and fields calls daily from
members.

l aw practice management resources are available to all members.

One of the most frequent inquiries we receive is about file retention
and closed files.

There are tens of thousands of boxes of closed client files sitting
around in warehouses, storage buildings, spare offices and, believe it or
not, probably garages. Some firms spend thousands of dollars on closed
file storage.

While many firms are moving toward paperless office environments,
many attorneys are asking about what to do with their banker boxes full
of closed files. “How long do I have to keep my closed files?” is one of
the most frequent questions sent to the “Ask LPM” email box.

Stating the “Rules”

The New York Rules of Professional Conduct specify kinds of re-
cords that must be maintained and uses a seven-year retention period.
Rule 1.15(d) states:

(d) Required Bookkeeping Records.

(1) A lawyer shall maintain for seven years after the events that
they record:

(i) the records of all deposits in and withdrawals from the
accounts specified in Rule 1.15(b) and of any other bank ac-
count that concerns or affects the lawyer’s practice of law;
these records shall specifically identify the date, source and
description of each item deposited, as well as the date, payee
and purpose of each withdrawal or disbursement;

(if) a record for special accounts, showing the source of all
funds deposited in such accounts, the names of all persons for
whom the funds are or were held, the amount of such funds,
the description and amounts, and the names of all persons to
whom such funds were disbursed;
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(iii) copies of all retainer and compensation agreements with
clients;

(iv) copies of all statements to clients or other persons show-
ing the disbursement of funds to them or on their behalf;

(v) copies of all bills rendered to clients;

(vi) copies of all records showing payments to lawyers, inves-
tigators or other persons, not in the lawyer’s regular employ,
for services rendered or performed;

(vii) copies of all retainer and closing statements filed with
the Office of Court Administration; and

(viii) all checkbooks and check stubs, bank statements, pre-
numbered canceled checks and duplicate deposit slips.

We refer attorneys to Ethics Opinion 460—Preservation of Closed
Files, which describes the circumstances under which lawyers may
dispose of closed files.

To quote from the opinion: “What is required of lawyers must for
the most part be determined in the light of common sense and certain
general principles of considerably broader application.”

The final paragraph of the opinion states, “Whenever possible, the
client should be consulted concerning the disposition of his files and
encouraged to preserve them on his own. Lawyers are advocates and
advisors. They are not warehousemen or perpetual repositories for the
files of their clients. A good lawyer need not retain his clients by holding
on to their files and a poor one will soon learn that such tactics avail him
nothing but additional expense.”

Ethics Opinion 623 should be reviewed when dissolving a law firm
and procedures for disposing of closed files.

Ethics Opinion 641 discusses disposition procedures and compli-
ance with recycling regulations. In many communities, there are re-
cycling regulations. “A lawyer who is subject to a recycling law must
ensure that compliance with that law does not entail violation of the
lawyer’s obligation to maintain the confidentiality of client informa-
tion.”

In disposing of client files, it is important to remember the need to
preserve client confidences and secrets. If you use a recycling or shred-
ding company to dispose of paper, take extra care to ensure that dis-
posed documents are not reviewed by third parties.

Similar steps also should be taken when donating, recycling, or dis-
posing of firm computers. Deleting an electronic file from a hard drive
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does not mean that a record is destroyed in the same way that paper can
be destroyed. “Scrubbing” software should be used.

File Retention Policies

Your firm should have a file retention policy in place. A file retention
policy provides a step-by-step outline of the processes and procedures
on how firm files should be closed, retained and destroyed. Links to
sample file retention policies and resources on document management
are available at www.nysba.org/LPM under the Document Manage-
ment Tab.

Tell Your Clients

Tell your clients about your file retention and destruction policy
when you are retained. Include your policy in your retainer agreement
or engagement letter to set expectations at the outset and clearly indi-
cate that file destruction is anticipated a certain number of years after
the representation.

This keeps everyone on the same page as to what happens with
the contents of the file while the matter is pending and after the file is
closed. For example, your retainer can include the following language:
“The firm retains closed files for at least seven years after they are
closed.”

You also should include a reminder that copies of all pleadings, cor-
respondence and other documents will be provided to the client during
representation. The client is free to maintain a copy of the file and keep
it forever.

For those firms striving to go paperless, retainers sometimes note
that most original documents will be scanned and forwarded to clients
as they arrive at the office, and that the firm will keep only an electronic
record of that document.

After Seven Years

Always evaluate the statutes of limitation for legal malpractice
cases. Retain these files for at least as long as anyone could conceivably
make a claim in connection with your work.

Original wills, client files involving minors or those under a disabil-
ity, select real estate files, family law matters—for instance those involv-
ing matters relating to future college or school tuition and expenses—
should be kept for more than seven years.

Disposing of closed client files requires good judgment and com-
mon sense.



268 PATHWAY TO THE PROFESSION

For more information, visit the Document Management section of
the Law Practice Management website at www.nysba.org/LPM. Review
the New York Rules of Professional Conduct and Ethics Opinions 460,
623 and 641.

Connect with LPM

I encourage you to connect with LPM. If you have questions, visit
our website, call me at 518-487-5590 or use the email link on the LPM
website.

KATHERINE SUCHOCKI is the NYSBA Director of Law Practice Management.

This article originally appeared in the July/August 2014 NYSBA State
Bar News.
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Tips on Being a Better Manager
By Katherine Suchocki

your career and the type of manager you become. A positive rela-
ionship with a manager or boss directly influences an employee’s
job satisfaction.

ﬁ great boss can inspire and motivate you. A great boss can shape

Whether you manage one person or a staff of 500, mastering man-
agement skills is crucial to your firm or business. Many people become
managers without getting proper training to manage. The Law Practice
Management Committee will host several programs on management this
fall.

I asked colleagues to share tips about the best bosses they’ve ever
had, what they learned from leaders and advice on various management
styles. Following is a summary of responses.

Hire the Right People; Value Your Employees

Everything starts with hiring the right employees and staff, and fos-
tering their growth. A firm is only as good as the people who work there.

You have to build from the ground up. Be sure your employees
know their purpose. If you know what your employees do and how they
do it, you are better able to identify obstacles when they arise.

It is your job as a manager to remove those obstacles. You have to
value your employees. If there are issues with firm management and
high employee turnover, you have to work on those issues first.

Be a Leader, Manager and Motivator

Leaders and managers are not one and the same. Leaders are not
working alone; they are working with others and help to instill a vision.

As a leader you have to value those working for you. If you don't, it
shows. The key is to keep lines of communication open, set expectations
and have the flexibility to know when you should go in another direc-
tion.

Communicate Clear Expectations

Provide direction. Say what you mean and mean what you say. Your
employees should know what your expectations are so they can meet or
exceed them.

Be specific; don’t leave details up to their imaginations. Being vague
just increases the chances for misunderstandings and mistakes.
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Empowerment and Engagement Leads to Success

People support a world they help create. Employee engagement is
key to retention and productivity. To get buy-in from others, you need to
make staff feel empowered in the process, so they feel personally vested
in the project or initiative.

When someone feels that he or she is personally having an impact on
something, they will work to see it through.

Trust Your Employees to Do Their Work

You set up your staff; trust they can do the work. Let them take vaca-
tion time and allow flexible work environments. Trust them to manage
their time effectively and efficiently.

Nothing else matters if the work is getting done and getting done
well. Employees in trust environments perform better and innovate
more. Hold employees accountable for results.

Invite Others to Solve Problems

Feedback is the answer to most management challenges. The higher
you are in management, the less likely that you will be in touch with
reality.

People tend to tell managers what they want to hear. Branch out for
information and ask for input. As a manager you are leading and steer-
ing, but your employees who do the work have control over the process.

Many of the best improvement ideas routinely come from employees
in the trenches, as they are the ones closest to the actual work. When you
implement their ideas, they are committed to success because of their
personal involvement.

The Power of a Thank You

Praise the hard work of your staff. Acknowledge good performance
and your appreciation. Genuine and meaningful praise goes a long way.
You would be amazed at how people go out of their way for you because
they know you appreciate them and value their work.

Be an Agent for Change

Think about the big picture; be flexible and adaptable. Recognize the
effect your actions have on current and future efforts. Understand where
you want to go and how you will get there.

William Pollard once warned, “The arrogance of success is to
think that what you did yesterday will be sufficient for tomorrow.”
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Advances in technology have significantly changed the practice of law
and workflow, not only for law firms, but for businesses in general.
One of the mistakes managers tend to make is failing to embrace new
developments. The other is relying too much on technology to solve all
problems.

Be a “Can-Do" Person

View problems as challenges and do everything you can to find
ways to overcome them. Taking issues head on and resolving them im-
mediately can prevent an issue from getting worse.

Open lines of communication, employee appreciation and long-
range planning are key to firm culture. Well-chosen words can inspire
staff. Your firm culture is only as strong as you make it.

We want to help you be a better law firm manager. This fall, the Law
Practice Management Committee will sponsor a mini-MBA series of
programs covering topics including finance, human resources, marketing
and technology. Learn more at www.nysba.org/LPM.

Law Practice Management resources provide lawyers, law firm manag-
ers and legal professionals with information on practice management trends,
marketing, client development, legal technology and finance. Whether you are
a solo practitioner or a managing partner at a national law firm, you will find
law practice management resources to meet your day-to-day practice needs.
Checklists, best practices, publications and continuing legal education programs
provide up-to-date information and practical tips to help you better manage your
law practice.

KATHERINE SucHocki is the NYSBA Director of Law Practice Management.

This article originally appeared in the July/August 2014 NYSBA State
Bar News.
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Appellate Brief Writing:
What Not to Do

By Tamala Boyd

ten.” Of course, she was speaking about writing fiction, but the

quote also fits perfectly within the realm of legal writing—especial-
ly when you are writing for a court like New York’s Appellate Division,
First Department, quite easily one of the busiest courts in the coun-
try. The First Department handles approximately 3,000 appeals, 6,000
motions and 1,000 interim applications each year. Unlike many other
intermediate appellate courts, the First Department has broad powers to
review questions of both law and fact, and to make new findings of fact.
With few exceptions, appeals to the Court of Appeals are by permission
only; the First Department, along with the other three Appellate Depart-
ments, is the court of last resort in the majority of its cases.

The author Isabel Allende said, “Write what should not be forgot-

Until recently, I was a principal appellate court attorney in the First
Department’s Law Department. The Law Department includes the chief
and deputy court attorneys, a group of supervisors, attorneys who pri-
marily do motions and applications, and a team of court attorneys with
varying degrees of experience and expertise. Court attorney titles range
from “appellate” at the junior level to “principal,” the most senior. While,
generally speaking, all court attorneys research and analyze legal issues
and questions for the court, and perform other related duties as assigned,
such as motions and applications, more senior court attorneys tend to
work on more complex legal issues with little to no direct supervision.

In my time as a principal appellate court attorney, I worked on
hundreds of appeals, read close to a thousand briefs, and pored over a
mind-boggling number of records. Significantly, while court attorneys
are not the first people to look at your briefs (that would be the wonder-
ful people in the clerk’s office), they are the first to truly scrutinize your
submissions, parse the various sections, and evaluate your arguments.
Moreover, as one of the people charged with producing detailed, often
lengthy, reports based upon a review of your materials and the court
attorney’s own independent legal research, I feel confident in saying that
court attorneys probably care the most about the quality of your work
product.

With that background, you understand that when I borrow from Ms.
Allende and say to you, “Write only what you want us to remember,” 1
know from whence I speak. And while I do not presume to speak for ev-
ery court attorney working in the First Department, much of the advice
given below finds support among those with whom I have spoken.!
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Because there is a rich variety of offerings available covering what
you should do when drafting an appellate brief, I thought it might be
most useful to tell you, from a court attorney’s perspective, what not to
do. What are the things that made my heart skip a beat with despair; lay
my head down on my desk and cry; scroll back to the cover page to see
who submitted the brief; run for the nearest window, shredder or fire pit
and—well, you get the point. So, appellate brief, section by section, here
is my list of what not to do.

Preliminary Statement
A preliminary statement should, ideally, not

1. take up any significant portion of your page count;
2. contain any facts or argument.

The purpose of a preliminary statement is to give the reader a con-
cise rendering of the case. It should identify the party, the order being
appealed from, why the appeal was taken and the result sought. It is
helpful to include the order entry date and the judge who rendered the
decision. While it is perfectly fine to include a short preview of your case
(think of a 30-second advertisement), it is not okay for this to be part and
parcel of your factual recitation or argument.

Now, you are perfectly welcome to submit a preliminary statement
that goes on for five or more pages. Just do so with the knowledge that
you may have set the tone for the reception of the remainder of your
brief.

Question Presented

For reasons I fail to understand, some parties seem to believe that
the more questions they can present, the better their chances on appeal.
Allow me to disabuse you of that notion. Try the following exercise.
Close your eyes and imagine the following scenario: I have just put the
finishing touches on a 50-page report. Your appeal is the second of the
week, and there is a third waiting. I open your brief, flip to the questions
presented, and find 12 of them. What do you suppose I am feeling? If
your answer is “impressed by my ingenuity,” you're wrong.

Questions presented should not

1. contain numerous subparts;

2. contain argument;

3. disparage the lower court; or

4. be contrived, or otherwise lacking in any bases in the law.

While there is no magic number for how many questions presented
are appropriate, rarely did I encounter a situation where more than five
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or six questions, stated in one or two pages, proved insufficient. If you
find your questions presented section running longer than that, consider
examining whether you have sufficiently parsed your case and under-
stood your viable legal issues. Go over your questions presented to be
certain that you are not using them as an opportunity to make factual
arguments or answer legal questions. Bottom line: resist the urge to over-
state the complexity of your case, because doing so adds nothing.

Statement of Facts

The statement of facts should be just that—a statement of facts—not
an attorney’s characterization of those facts. Moreover, a statement of
facts should not:

1. Bein a personal relationship with adjectives, italics, underlining
or exclamation points.

2. Obscure facts, especially in criminal cases. If I sensed that counsel
was obscuring facts, that person’s arguments would begin to lose
credibility.

3. Underutilize correct citations to the record. Nothing would send
me to your adversary’s brief faster than a statement of facts with
no citations to the record or with citations that were mostly incor-
rect. I once received an opening brief where every citation in the
first 13 pages was wrong. And not just a little off, but completely
wrong. Although I muddled through, I also counted the errors
and dropped a footnote to the judges about the unreliability of
that party’s papers. Suffice it to say, my initial understanding of
the case came not from the brief of the party who had instituted
the appeal but from the better-drafted and error-free respondent’s
brief.

4. Cite to portions of the record that do not actually support the
statement for which it was cited. Or, worse still, cite to portions
of the record that contradict the statement. Do that and not only
do you lose credibility, but if you win, you do so only in spite of
yourself.

5. Characterize the facts. Example of a factual statement: “Wit-
nesses at the scene identified the car as a green Mercedes Benz.”
Example of a characterization: “The speeding car that plastered
plaintiff all over the sidewalk was a flashy green luxury vehicle.”
You get the point.

6. Pull “facts” exclusively from an attorney’s affirmation. More
specifically, on a motion to dismiss, facts should come almost
exclusively from the complaint. On a motion to dismiss on the
documents, facts should come from those documents. On sum-
mary judgment, facts can come from the record generally, but
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you should take care that your facts are not contradicted by
other record evidence because, I assure you, most court attorneys
check. And, dare I say it again? When the record contradicts your
characterizations, you lose credibility.

7. List every single fact there is to know about every single aspect of
your case. Although it is called a “statement of facts,” you should
think of it more as a “statement of relevant facts.” This is not
an invitation to obscure those facts that go against you. This is
merely to say that if you are appealing only certain aspects of an
order, you need include only those facts that are relevant to what
is being appealed. Example: forcing me to read a long recitation
of your client’s injuries when the threshold issue was one of li-
ability did not make me feel sorry for your client. It just made me
tired.

In short, “show, don’t tell.” Show the reader where in the record
your facts originated and where they are supported. Be brutal in both
your brevity and clarity. But don’t fret. Remember, you have an entire
section in which to let the reader know exactly what you think of those
facts. Which brings me to...

Argument

I'have always considered the argument section to be the meat and
potatoes of the entire appeal. This is where you get to be the super
lawyer. This is where your case comes to thrive or to die a slow, painful
death. Here are some of the things that can help it along its path to the
grave:

1. Not knowing, or simply not considering, the procedural posture of
your case. It matters whether an appeal is taken from a motion to
dismiss, summary judgment or a trial on the merits. And nothing
made me want to bang my head against the wall more than an
attorney who wanted to wax nostalgic about failures of proof and
material issues of fact when the appeal was taken from the denial
of a motion to dismiss.

2. Not knowing the standard of review for the issues on appeal. This is es-
pecially true where an appeal is taken from an arbitration award,
or from an Article 78 proceeding.

3. Refusing to acknowledge that “motion to dismiss” is not the equiva-
lent of “free-for-all.” Yes, you get the benefit of the doubt, but no,
the reader is not obliged to abandon his or her common sense.
To wit, the sky does not become green because it says so in the
complaint, and if you try to tell the court that it does, you begin
to lose credibility.
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4. Failing to cite authority from the Appellate Department presiding over
your matter. The First Department is not bound by the decisions
of her sister Departments, and it is not uncommon to find wildly
divergent views. It made my job more difficult if a brief had cita-
tions only to, or primarily to, cases from other Appellate Depart-
ments, especially if I knew from previous experience, or discov-
ered from my own independent research, that there was ample
First Department authority on the issue. Citations to cases from
other Appellate Departments is even more off-putting when the
First Department authority an attorney fails to cite contradicts the
authority cited.

Note also that the Appellate Departments are not bound by fed-
eral court decisions or by federal law, even if the federal court at
issue sits in New York State. Be especially careful that the federal
cases you cite are actually interpreting New York state law (keep-
ing in mind that the Second Circuit covers more than just New
York). And, if the only case you can find to support your argu-
ment is from the middle district of east-west Arkansas, perhaps
you should rethink your argument.

This is not to say you should never cite cases from the other De-
partments or jurisdictions. For example, if there is no precedent
in the First Department, or you would like to argue that another
court’s resolution of an issue is more persuasive, by all means do
so. But in so doing, do not ignore the First Department (or other
appropriate Appellate Department) cases that do exist.

5. Forcing the reader to guess your argument or the legal basis of your
claim. While stating an argument seems so basic, it is astounding
how many briefs fail to do so—probably because the attorney
has lived with the issues for so long, they just seem obvious.
Although most court attorneys will eventually figure it out, it
will help if your argument is stated clearly and succinctly at the
beginning of the appropriate section, along with the point of law
upon which the argument is premised.

6. Ignoring contrary authority. Do not ignore it; distinguish it. If you
cannot distinguish it, rethink your argument. In all cases, how-
ever, you should at least acknowledge it.

7. Ignoring your adversary’s arguments and counterarguments. The
respondent should address each of the appellant’s arguments,
no matter how unworthy those arguments might seem. Think
of it this way: appellant’s arguments are what brought you to
the court, and it is a colossal waste of everyone’s time for those
arguments to be ignored, especially since the court attorney must
address them, whether or not you do. You don’t want that. Con-
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10.

11.

12.

13.

versely, the appellant should address each of the respondent’s
counterarguments because, again, the court attorney will.

Using exaggeration and extreme hyperbole. Keep underlining, excla-
mation points, bold and italics to a bare minimum.? If you need
those things to make your point, you probably haven’t got much
of one.

Insulting the lower court. I will not soon forget reading in a brief
that a lower court decision “lacked intellectual rigor.” Hmmm.
What was that party saying about the First Department panel
considering the case, should it agree with the decision being ap-
pealed? And yes, the panel did agree. You should probably resist
the urge to insult the lower court and, thereby, risk insulting the
panel deciding your appeal.

Engaging in ad hominem attacks on opposing counsel or the opposing
party. I did not care how much you disliked your adversary; I
cared only whether you had a viable claim or defense. In most in-
stances, excess emotion and hyperbole were correlated negatively
to facts and good advocacy.

Employing a “kitchen sink” theory on appeal. You should think long
and hard about including anything but relevant, viable issues

in your brief. Generally speaking, if you cannot come up with a
legal reason why the court below failed you, you probably have
no viable issues on appeal. Similarly, if your brief presses only ex-
traneous legal theories—i.e., implied covenant of good faith and
fair dealing; multiple equitable contractual theories, especially
where there is an express contract; unjust enrichment; or conver-
sion—perhaps some rethinking is in order.

Citing cases for propositions of law that are not actually supported by
those cases. Read the cases you cite. Understand the cases you cite.
When I reviewed a case cited in a brief only to discover that it
either: (a) did not support the argument for which it was cited, or
worse (b) supported the opposite argument, that party lost cred-
ibility.

Making citation errors. I had a very short amount of time in which
to produce a lot of work. I was not going to spend that time try-
ing to figure out what you meant to type. Check your citations
and use a format that includes all relevant information, i.e., the
decision year. New York cases should be cited from the official
reports, if reported, and should include the court and the year. So,
for example, I liked to see this: (Kasachkoff v. New York, 107 AD2d
130 [1st Dept 1985]); but not this: (Kasachkoff v. New York, 107
A.D.2d 130, 485 N.Y.S.2d 992).3
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14.

15.

Making up quotations or misusing quotation marks. I once encoun-
tered a quotation that was a case winner. It perfectly stated a
point of law, was from this court, and was from a decision pub-
lished the previous year. I pulled up the opinion, which turned
out to be only two paragraphs long. One of those paragraphs was
the decretal. Uh-oh....The second paragraph bore no relation to
the quoted language. Curious, I performed a full database search,
hoping to find the paragraph somewhere, anywhere—even in a
law review article. The quote did not exist. Please don’t do that.

Submitting records containing illegible copies of important documents,
i.e., the decision for review and notice of appeal. If I could not
read it, it was of no use to me.

Some other things that, while not necessarily sufficient to put your
brief on life support, should be avoided to the extent possible:

1.

Putting citations in footnotes. You are not journal writing, and it
was both annoying and inconvenient to have to search through
footnotes to find a citation that should have been placed after the
proposition for which it was cited. It was especially annoying
when footnotes began to contain nothing but “id.s,” “supras” and
“infras.”

Owerutilizing footnotes. Footnotes should be used to deliver infor-
mation that, while not directly relevant, is still notable. To that
end, footnotes should generally not drone on for multiple para-
graphs across multiple pages.

String citing cases for general points of law, i.e., the summary judg-
ment standard. Believe me when I tell you that there is not a
person in the courthouse who does not know the summary judg-
ment standard. If you feel compelled to state it, one or two case
citations will take you farther than six. Any more than that and
the only thing you accomplish is padding your table of authori-
ties.

String citing cases without using pin cites or parentheticals. You
should avoid string citing at all, to the extent possible. But if you
must do so, please tell the reader why he or she should care.

Attaching exhibits to your brief. Most of the court attorneys I knew
used PDF versions of your documents and attachments are not
scanned with your briefs. So you should put your exhibits in the
record, where they belong.

Including excessive volumes of records. Ask yourself whether 22 vol-
umes of records are actually necessary. For example, if the 