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June 2009
New York State Bar Association

Report of the
Special Committee on
Solo and Small Firm Practice

L. Executive Summary

On August 6, 2008, NYSBA President Bernice K. Leber appointed Past President Robert L.
Ostertag to Chair a Special Committee on Solo and Small Firm Practice (the “Committee”) to
research, consider and report on this important area of concern. Mr. Ostertag has extensive
experience and involvement at state and national levels with issues of particular concern to solo and
small firm practice. His committee comprised a select representative group from solo and small
firm, academic and judicial settings, all well acquainted in one way or another with the unique
problems that confront solos and small firms.

Of the Association’s approximately 74,000 members from all areas of New York, every state
in the nation and 108 countries, the majority of them—some 55%—practice in solo or small firms of
fewer than 10 attorneys. If firms of up to 20 attorneys are included, that figure increases to 64%."'
The concerns, interests and everyday challenges faced by this significant portion of our membership
are of primary importance to this Association; their needs must comprehensively be addressed.

A thorough consideration of NYSBA’s role in providing support to solo and small firm
practitioners raises important questions: For example, what programs and services does NYSBA
offer to its members? What programs and services does NYSBA offer that may not be familiar to its
members? What initiatives can we undertake to improve NYSBA’s direct services? How can we
better coordinate our activities and resources with other associations and the courts of our state, and
perhaps other entities as well, to enhance the practice environment for solo and small firm
practitioners?

The mission of the Committee created by President Leber was to recommend ways by which
NYSBA, alone or in collaboration with local bar associations, courts and other relevant entities,
might better assist solo and small firm attorneys in meeting the practice and lifestyle challenges they
face. To do so, the Committee was charged with making a comprehensive study of the particular
issues and challenges that confront solo practitioners and small firms in New York State from
whatever source; to review the quality, accessibility and level of awareness of existing NYSBA
programs that are designed to assist solo practitioners and small firms; and to recommend new

1 NYSBA Membership Profile Report November 2008. These figures are consistent with research conducted by the
American Bar Foundation, which finds that approximately 56% of the lawyers in private practice are solos (38% of all
lawyers). See Clara Carson, 2004 Lawyers Statistical Report (“ABF”).



programs, benefits, resources and services that should be developed to help such practitioners and
their firms.

Further, the Committee was charged with evaluating the Unified Court System’s
implementation of recommendations proposed in 2006 by then Chief Judge Judith Kaye’s
Commission on Solo and Small Firm Practice in New York, and with recommending further
measures appropriate to the achievement of particular goals set forth therein. That assignment,
together with a general assessment of current litigation issues affecting solo and small firms, was
delegated to the first of our Committee’s four subcommittees. While the subcommittee undertook to
address all such litigation issues, the Unified Court System’s Office of Court Administration
(“OCA”) was preparing its own status report on the same issues. That Interim Report became
available to us in late March 2009. Included in this Report are our comments responsive to those
issues appearing in OCA’s Interim Report that we believe are most appropriate to problems of our
constituency.

A second subcommittee was charged with surveying a random sampling of solo and small
firm practitioners (both NYSBA members and non-members) in New York State to identify their
greatest challenges and concerns. Problems relating to finances or cash flow were reported as the
most significant issues these practitioners face. Other important concerns expressed in the survey
responses included marketing, time management, human resources and staffing.

A third subcommittee focused its attention specifically on the level of NYSBA’s current
support for solo and small firms. The subcommittee divided its efforts into five subject categories,
viz., educational programs, publications, internet resources, member benefits and networking
opportunities. It concluded that NYSBA currently offers a number of programs, resources or
activities that should be better marketed or promoted successfully to reach a greater number of our
solo and small firm practitioner members.

A fourth subcommittee focused its attention on the activities and resources of other bar
associations. The subcommittee found that NYSBA fares well when compared to many other state,
local or national bar associations. However, several important resources were identified that are not
currently offered by NYSBA, but that deserve review and consideration as they may provide useful
benefits to solo and small firm practitioners. Further, its review of other bar associations revealed the
need for NYSBA to create a focal point, such as within an existing section or committee of NYSBA,
or a NYSBA staff-driven initiative, to address solo and small firm needs on an ongoing basis.

As detailed in the concluding section of this Report, our Committee has identified a number
of action items recommended either for direct action by the Executive Committee or for adoption by
the House of Delegates. The Committee divided these recommendations into short-term, mid-term
and long-term objectives.

Short-term recommendations of the Committee focused on creating greater awareness of the
issues detailed in this Report and permitting the Committee to continue its work in order to see
through to completion many of the recommendations proposed herein. During this period the
Committee also envisions the enhancement of the NYSBA web site to provide a wider range of, and
greater access to, resources for solo and small firm practitioners; the creation of a permanent
institutional home for the needs of these attorneys within the Association; and further development



of a variety of resources that will aid solo and small firm practitioners in their practices, including an
annual symposium dedicated to this constituency and these issues.

The Committee recommends implementing a number of mid-range initiatives, including the
development of a membership plan that will significantly increase small firm membership over the
next five years, and the coordination of better relationships with other bar associations with the goal
of identifying opportunities for joint efforts to serve solo and small firm needs. Increased and
improved educational programs and publications are envisioned, as well as the creation of greater
access to high quality online legal research services for these lawyers.

Long-term goals recommended by the Committee in this Report include a carefully
considered strategic plan for supporting solo and small firm practitioners in 2014, together with a
similar review and analysis each five years thereafter. These goals also include improved
coordination of efforts between NYSBA and OCA in order to improve access to the courts for solo
and small firm practitioners, both through technology resources as well as better designs for case
management.

The analysis of the Committee contained in this Report, and the recommendations that
follow, are based on the recognition that the largest and fastest growing segment of NYSBA
membership is that of solo and small firm practitioners. The Committee believes that its
recommendations will enhance the professional and personal lives of these attorneys as well as
ensure that NYSBA continues to be viewed as a vital, valuable, and necessary resource for the
majority of practitioners.

A. History: The General Practice Section

Some thirty years ago, NYSBA’s then President, Anthony Palermo, authorized the
appointment of a special committee to consider the creation of a General Practice Section to serve
the particular interests of general practitioners. Then, as now, general practitioners composed a
substantial majority of all private practitioners in New York State. American Bar Association
surveys had found that general practitioners made up the majority of private practitioners even
across the nation, and our own committee’s research disclosed that general practitioners practiced
for the most part in solo or small firm settings of one to five attorneys.

The American Bar Association and some state and local bars throughout the nation had
already created sections or committees for similar purposes. In 1980 our own new General Practice
Section was established and enthusiastically received, and in very short order it became one of the
Association’s largest.

In 1991, the Association conducted a very successful forum on small firm general practice.
One hundred and seven very broadly selected solo and small firm general practitioners were invited,
and from that meeting we learned much about their problems and concerns. In attendance was a
representative of the American Bar Association. He urged the ABA to follow our lead, and within a
year the ABA conducted its own solo and small firm forum in St. Louis. Thereafter a number of
similar conferences were conducted throughout the nation at both state and local bar levels and from
these emerged a consensus as to the nature of solo and small firm general practice and its unique
place in our profession. Since then, the organized bar at virtually every level throughout the nation



has paid closer attention and made greater efforts toward meeting the needs of solo and small firm
practitioners. Certainly that is so here in New York, where work on their issues is ongoing.

In 2004, Chief Judge Judith S. Kaye created a Commission to Examine Solo and Small Firm
Practice in New York. After extensive work the Commission issued a report in 2006 (the “Kaye
Commission Report™) that called on the courts, bar associations and other groups to address a
variety of issues facing solo and small firm lawyers. Our Special Committee on Solo and Small Firm
Practice was created to address not only those issues raised in the Kaye Commission Report, but
additional issues confronting solo and small firm lawyers.

B. The Mission of the Special Committee on Solo and Small Firm Practice

As previously mentioned, the Committee’s charge was to undertake a comprehensive study
of the particular issues and challenges that confront solo practitioners and small firms in New York
State from whatever source, and to recommend ways in which the bar associations, the courts, and
other relevant entities can assist attorneys in meeting those challenges and in achieving successful
practices and balanced lives. The Committee was to review programs already undertaken by the
New York State Bar Association to assist solo and small firms, to recommend ways by which those
programs might be expanded or improved, and to recommend new programs, benefits, resources and
services that should be developed to help such practitioners and their firms.

C. The Committee’s Process

In order to carry out these tasks, the Committee divided itself into four subcommittees, each
assigned to focus on a particular area of the overall mission. The subcommittees and their respective
missions were as follows.

1. Subcommittee on the Report of the Kaye Commission to Examine Solo and Small Firm
Practice

Mission: In order more adequately to evaluate the United Court System’s implementation of
systemic improvements proposed by the Kaye Commission’s 2006 Report on Solo and Small Firm
Practice in New York this Subcommittee further undertook independently to examine the problems
solo and small firm practitioners encounter today in relation to litigation practice, with special
emphasis on judicial procedures and courthouse characteristics and practices. The goal was to make
more economical and efficient the future use of practitioners’ time while at the courthouse and to
provide a setting more conducive to service to clients and the dignified and private conduct of
necessary litigation-related business outside the courtroom. The Subcommittee was chaired by
David W. Meyers, Esq.

2. Subcommittee on NYSBA Activities and Resource Center

Mission: To review programs already undertaken by the New York State Bar Association to
assist solos and small firms in their practices, including the resources already available at its Solo
and Small Firms Resource Center and through its Law Practice Management Committee; to
recommend ways by which those programs might be expanded or improved; and to recommend new

2 The Kaye Commission Report is at www.nysba.org/solosmallcomm, See Appendix C for a listing of the materials.
contained on the website.
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programs, benefits, resources and services that should be developed to help such practitioners and
their firms. This Subcommittee was chaired by Prof. Gary A. Munneke.

3. Subcommittee to Survey Solos and Small Firms in New York

Mission: To design, conduct and report on the results of a survey of solo and small firm
practitioners in New York aimed at ascertaining the particular issues and challenges which confront
them, and proposing ways by which NYSBA, other bar associations, the courts and other entities
might better assist solo and small firm practitioners in meeting those challenges and in achieving
successful practices and balanced lives. Edgar De Leon, Esq., chaired the Subcommittee.

4. Subcommittee to Study the Activities of Other Bar Associations

Mission: To gather information about the activities of other bar associations and related
entities in New York and across the country having to do with the subject matter of our Committee;
to gather from such sources any reports or studies on the subject; to catalog and summarize
programs, services, and resources provided by such entities; and from the foregoing, to recommend
ways by which NYSBA, the courts and other entities might adopt or adapt such programs, services
or resources to assist solo and small firm practitioners in our state. David Rosenberg, Esq., was the
Subcommittee’s chair.

IL. Review of the Report of Chief Judge Judith S. Kaye’s Commission to Examine
Solo/Small Firm Practice

A. Introduction

To accomplish its mission, and after carefully reviewing the Kaye Commission’s Report, our
Commission Report Review Subcommittee met with various judges and judicial and OCA staff
personnel, including, among others, Hon. Jonathan Lippman, then-Presiding Justice of The
Appellate Division, First Judicial Department, now Chief Judge of the Court of Appeals; Hon. Ann
Pfau, New York’s Chief Administrative Judge; Hon. Abraham G. Gerges, Second Judicial District
Interim Administrative Judge: Hon. George B. Ceresia, Jr., Third Judicial District Administrative
Judge; Hon. Vito C. Caruso, Fourth Judicial District Administrative Judge; Hon. Francis A. Nicolai,
Ninth Judicial District Administrative Judge; Hon. Anthony F. Marano, Tenth Judicial District
Administrative Judge; Thomas R. Kilfoyle, Chief Clerk of the Supreme Court, Civil Term, Kings
County; Joanne B. Haelen, Law Clerk to Hon. Vito C. Caruso; Ronald P. Younkins, Esq., OCA’s
Chief of Operations; and Jeffrey Carucci, OCA’s Statewide Coordinator for Electronic Filing.

The Subcommittee also drew upon the commentary of solo and small firm litigators, and it
carefully reviewed the reports of others of our subcommittees to capture as complete an overall
picture of the subject matter as possible.

The Kaye Commission Report included a number of recommendations that the judiciary,
OCA, the New York State Legislature, and bar associations might well adopt to help improve solo
and small-firm practitioners’ law practices. (See Appendix A.) These recommendations are
discussed in the following sections.

1. Streamlining Court Practice

The Kaye Commission Report recites as its purpose an effort to address how the Judiciary
“. .. can support solo and small firm lawyers in the practice of law. . . .” It states that solo and small



firm practitioners “. . . face daily challenges distinct from those of their larger firm colleagues and
[that they] have developed valuable perspectives on how to improve the courts, the practice of law,
and lawyer professionalism.” Clearly, Judge Kaye’s purpose was to draw insight from the unique
experiences of solo and small firm practitioners and to direct or redirect the judiciary’s support for
them. While we genuinely appreciate Judge Kaye’s attentiveness to the needs of that segment of the
practicing bar, we also recognize that rule making cannot exclusively address each and all of its
particular needs and preferences. We thus believe that the Kaye Commission struck a moderate
balance in its treatment of the subject and we are in general harmony with its conclusions and
recommendations.

Among the subjects addressed in the Kaye Commission Report are those involving court
conferencing and staggered calendar calls. This segment of our report concerns itself with those
subject areas.

In March 2009, OCA issued an Interim Report on the Implementation of the 2006 Kaye
Commission Report. The interim Streamlining Court Practice report discusses in mostly general
terms the various improvements OCA has initiated in response to the three-year-old Kaye
Commission Report. Among the issues not directly discussed in OCA’s recent interim report, or
discussed at all, are those involving court conferencing and “Staggered Calendar Calls.” The Kaye
Commission report devoted the equivalent of almost eight pages to those subject areas alone,
including some 4Y2 pages to staggered calendar calls, the longest single-subject treatment in the
entire report.

The Kaye Commission’s own observations about preliminary conferences included the
burgeoning weight of their numbers, particularly downstate, their random scheduling, their
ineffectiveness, their frequent adjournment due to scheduling conflicts, the time counsel must invest
to appear and to participate in them, the frequent late arrival of counsel resulting in “second call”
forgiveness of such tardiness, the participation of inexperienced attorneys who lack knowledge of
the underlying facts and legal issues of cases as substitutes for senior and knowledgeable counsel,
and the resulting failure in most cases to achieve realistic and worthwhile benefits. The Kaye
Commission’s pointed observation was that preliminary conferences commonly amount to nothing
more than an unnecessary exercise in the scheduling of discovery dates. Against that backdrop, the
Kaye Commission recommended thirteen specific reforms, none of which appear to have been
responsively addressed in OCA’s 2009 interim report. The Kaye Commission Report also described
substantially the same general problem areas at the pre-trial conference stage in response to which it
recommended additional specific reforms. They, too, are not addressed in OCA’s 2009 interim
report.

We recognize the reality that the practice of law varies somewhat throughout the state
requiring in some instances varied solutions to unique procedural problems. There appears almost
universal agreement, however, on what is perhaps the most long-standing and painful irritant to solo
and small firm litigators in New York, viz., the loss of their, and frequently their clients’ time in
courthouses throughout the state resulting primarily from the scheduling of preliminary, pre-trial and
other conferences with the courts in multiple numbers at identical times. It is a constant problem; it
has been with us for decades, and it is widespread. (A litigator once was heard to suggest that law
schools ought to provide a course entitled “Hangin’ Around 101”°—the hallways, the lobbies,
chambers, lounges, adjacent sidewalks and similar locations within and without our courthouses.)



Currently, the problem appears particularly pronounced in our Family Courts. This is a serious and
systemic problem that goes back a number of decades. Clearly, it needs to be addressed and
resolved.

It is Abraham Lincoln who is credited with having observed, two centuries ago, that a
lawyer’s time and advice are his stock in trade. The message still resounds. The loss of significant
periods of time spent waiting in courthouses is costly—for attorneys if they do not bill their clients
out of sheer good conscience, or for their clients when their attorneys bill for those non-productive
hours. Throughout the state, this waste is widely reported to be enormous—perhaps hundreds or
thousands of hours daily adding up to thousands or perhaps tens of thousands of dollars or more. For
attorneys, their clients and others, it is an imposition and a burden on their time and resources.

We are aware of some judges’ desire, sometimes even regularly, to meet with counsel face-
to-face for, among other things, possible settlement discussions or the elimination of issues in
controversy. Given the advances of modern communication, however, we believe such practices
could and should be limited to necessary cases only, and that the courts and their staffs could make
greater individual efforts to learn and utilize existing technology and thereby eliminate the waste of
old methods wherever possible.

Today, more specifically, most conferences involving the courts and counsel could readily be
conducted by telephonic conference calls at pre-scheduled staggered intervals, or, if really
necessary, in person but also at staggered intervals. Defaulting or late arriving counsel, without
adequate excuses, could be warned of the prospect of automatic sanctions. Recidivists could
summarily be monetarily or otherwise sanctioned by rules appropriately adopted. In person
conferences could frequently be streamlined even if only by written or oral pre-conference agenda
notices. We believe such efforts would drastically limit the problems or practices that result in such
loss of time and money. We believe that some or all of the thirteen specific reforms proposed by
Judge Kaye’s own Commission should be addressed and seriously considered. We strongly urge
OCA to finally address this burdensome problem. We are hopeful that specific systemic
improvements will appear in OCA’s next interim or final report or before.

Finally, the Kaye Commission examined the subject of discovery management and
recommended that discovery plans and schedules be agreed upon by counsel as soon as possible
after commencement of an action, which agreements should be reduced to written form as between
or among counsel, ultimately to be “so ordered” by the Court. That is a system adopted for use in the
New York City Civil Court and, we understand, in some other courts around the state as well. The
adoption of a uniform statewide rule would tend to eliminate the need for court appearances for
discovery scheduling purposes except where requested by counsel. The Kaye Commission offered
eight specific recommendations for improvement in the discovery management process, none of
which, except for the adoption of statewide scheduling forms, teleconferencing and video
conferencing, appear to have been put into widespread practice. We request that uniform
implementation throughout the state be considered.

2. Special Concerns in Litigation-Related Matters

The recommendations of the Kaye Commission Report addressing various forms of
alternative dispute resolution (“ADR”) are being implemented throughout the state both by OCA
and the District Administrative Justices. The ADR programs highlighted by that report remain active



and have been expanded, particularly in the field of matrimonial and family law.’ For example, the
New York State Parent Education and Awareness Program (“PEAP”), used in contested custody
matters, has been expanded to cover every county in the state.” In addition, a Model Custody Part
and pilot mediation programs in family law have been implemented in various counties, including
Nassau County Family and Supreme Courts.

The ADR process is non-binding on the parties. Therefore, certain practitioners with clients
of limited resources have expressed their concern that the ADR process merely adds another level of
cost to the litigant. However, those practitioners also do not favor mandatory or binding ADR.

The expansion of ADR programs within the court system will depend upon the continued
efforts of OCA and/or the Departmental Administrative Justices. Where implemented, however,
such programs often draw from the resources of the local bar associations either to provide qualified
personnel to implement them (such as lawyer/mediators or lawyer/neutral evaluators) or to promote
acceptance of such programs by local practitioners through newsletters or informational seminars.

In 2008, NYSBA created the Dispute Resolution Section. The section recognizes the
importance of negotiation, collaboration, mediation, neutral evaluation, arbitration and new and
hybrid forms of dispute resolution in all areas of legal practice. The section is a forum for improving
these processes and the understanding of dispute resolution alternatives, for enhancing the
proficiency of practitioners and neutrals, and for increasing the knowledge and availability of party-
selected solutions. This section will be providing continuing legal education and training for
practitioners and neutrals.

Two other matters raised in OCA’s response to the Kaye Commission Report are summary
jury trials and awards of counsel fees for non-monied spouses in matrimonial matters. OCA points
out that summary jury trials not only reduce the cost of litigation by expediting the trial process
itself, but can significantly reduce the time from note of issue to trial. OCA has made efforts to
support the recommendations contained in the Kaye Commission’s Report. Specifically, they have
provided training to the judges assigned to matrimonial cases, sought a legislative amendment to
reverse a presumption in these cases (making it easier for the non-monied spouse to get an award)
and developed a model order that has been shared with all matrimonial judges statewide, which sets
out a number of days for counsel fees to be paid before a money judgment in favor of counsel is made.

Both summary jury trials and awards of counsel fees for non-monied spouses would benefit
solo practitioners and small firms. Summary jury trials would tend to reduce scheduling issues and
allow cases to be resolved in a more timely way. This would help solo and small firm lawyers to
manage their calendars more efficiently, and assure timely payment for legal work. The provision
for interim and final awards of counsel fees for non-monied spouses would allow solo practitioners
and small firms to take cases knowing that they will be compensated for their work in representing
these clients. Our Committee encourages the judiciary to investigate other admin-istrative reforms
designed to streamline the litigation process, because we believe that a more efficient judicial system
benefits not only litigants, but lawyers, judges and the public as well.

3 Kaye Commission Report at p. 40.

4 Part 144 of the Rules of the Chief Administrative Judge. PEAP was established in 2005, prior to the issuance of the
Kaye Commission Report.



3. Uniform Court Rules

Most (but not all) of the individuals with whom the Commission Review Subcommittee met
were opposed to the general notion of “uniform court rules.” The reasons varied. First, it was
pointed out that the nature of the practice of law differs throughout the state. Most of the
Administrative Judges interviewed were averse to mandating additional rules upon their judicial
colleagues (and noted that some of their judicial colleagues would be very resistant to imposition of
additional rules, because they are elected officials answerable to their constituents, not to OCA).
Many felt that judges should be free to exercise their discretion in appropriate circumstances.’

Some individuals with whom the Commission Review Subcommittee met also pointed out
that while the Kaye Commission recommended that the Chief Judge appoint a commission to
determine whether local rules should be converted, incorporated or subsumed into one uniform set
of rules (or eliminated entirely), if a uniform set of rules were put in place, it would likely have a
disproportionately negative effect on the very portion of the bar it would seek to help, which has the
least amount of time and ability to become familiar with new rules.’

Most members of the judiciary were sensitive to the effect that rule-making has on the solo
and small firm practitioner. To the extent that rules are proposed by the Office of Chief
Administrative Judge, there should be a mechanism by which such proposals are made available to
solo and small firm practitioners for their comment.’” Notwithstanding the fact that solo and small
firm practitioners may be disproportionately impacted by rule-making, most of the judiciary
interviewed noted that some rules, as unpopular or cumbersome as they may be, are nonetheless
absolutely necessary to protect the clients we serve and to elevate the profession (such as retainer
agreements and fee arbitration).

4. Expanded Use of the eFiling Program

With an estimated 100 million pieces of paper being filed in the courts of New York each
year, a similar amount being moved about the state in order to effect service on opposing parties,”
and the resulting costs placed upon the court system, the case for broader implementation of the
state’s electronic filing system (“eFiling” or the “eFiling Program”) is compelling. According to
OCA, since the eFiling program was authorized in 1999 more than 8,500 attorneys have registered
as users; more than 40,000 cases were expected to be filed electronically in 2008.”

Participation in the eFiling program is voluntary and is statutorily authorized in specified
case types in 18 counties and in the Court of Claims. Notably, some counties limit the program to

5 That said, there was some belief that some rules, such as discovery management, could be more uniformly
implemented, if not state-wide, then perhaps on a district-wide basis.

6  To the extent that individual judges had their own rules, the general consensus was that they should be made
available on OCA’s Web site.

7  Rule-making by the Office of the Chief Administrative Judge typically involves public feedback. On the other hand,
rule-making by the Presiding Justices of the Appellate Divisions typically does not.

8 Green Justice, An Environmental Action Plan for the New York State Court System, at http://www.
nycourts.gov/whatsnew/pdf/N'Y Courts-GreenJustice11.2008.pdf.
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certain types of cases or those designated by the Administrative Judge. For example, in Erie County,
eFiling is statutorily permitted for Surrogate’s Court filings, while any other case type must be
designated by the Administrative Judge. In several counties, but by no means all, eFiling is available
for commercial, tort and tax certiorari cases.

While eFiling has undoubtedly become more widely used, there is clearly enormous potential
to broaden its use. Consider that the eFiling of 40,000 cases still represents only about 1% of the
estimated four million cases filed each year. Some of the reasons the program has not produced a
greater volume of filings are clear. One reason is that this is a deliberate and intentional result of the

fact that the program is not currently available for all types of filings in all counties, as noted above.
OCA has itself observed that:

The transition to a system-wide eFiling must be carefully planned, will take time,
and should be the product of a close collaboration between the courts, county clerks
and the bar."

The system is deliberately constrained for the time being. But our examination of the reasons
eFiling has not been wholeheartedly embraced by practitioners reveals other issues as well." First,
because eFiling is not universally available to all attorneys for all case types, if a practitioner decides
to use eFiling, he or she is often required to set up different office procedures for the management of
some cases versus others, which, in a high-volume practice, becomes burdensome and may increase
the risk of error. Likewise, because eFiling is only available in limited circumstances, many
practitioners are simply unaware or unsure whether eFiling may be available in a given case. It
would certainly be easier for practitioners if every case could be filed electronically. Thus, absent a
mandatory eFiling requirement, it may simply be easier for many attorneys to stick with the tried-
and-true methods of filing by hard copy and remaining within their comfort zone. Moreover, high-
speed Internet access is not as readily available, if at all, to solo and small firm practitioners in some
parts of the state as it is in others.

On its face, for some practice areas at least, eFiling would appear to present a tremendous
benefit to both practitioners and County Clerks, but the system has largely failed to be embraced.
Tax certiorari was among the early pilot practice areas for which eFiling was thought to offer
significant advantages, and it provides a useful example. This practice area is characterized by an
extremely high volume of cases—hundreds of thousands of filings each year. These are filed at pre-
defined periods during the year, generally by small firms and solo practitioners, with respondents
that do not ordinarily present service of process issues (local governments and school districts). Yet,
many tax certiorari practitioners throughout the state, and particularly those outside the City of New
York, refuse to use the eFiling program for a variety of reasons. Based on the information collected
in interviews by the Subcommittee, the most significant is statutory. While the Legislature saw fit to
amend the Civil Practice Law and Rules (CPLR) to accommodate filing and service by way of
eFiling for other types of actions and proceedings, tax certiorari filing and service is largely
governed by the Real Property Tax Law, which has not been amended to allow for eFiling. Many
practitioners are unwilling to e-File—and then await the outcome of a motion to dismiss on technical
grounds. Several other equally problematic obstacles, both legal and technological, have sharply

10 Id. (footnote omitted).

11 Some reasons are, admittedly, supported more by anecdotal information than empirical data.
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limited the use of eFiling in the field of tax certiorari, which was, as noted, a pilot area for this
program.

Beyond those specific obstacles, the Subcommittee found other concerns with the program
and its wider implementation. OCA has suggested that a move toward mandatory eFiling could be
made.

The Judiciary will present to the Legislature a plan for expanding e-Filing, including a pilot
program of mandatory e-Filing in limited case types in a limited geographic area, with an eye toward
the eventual transition to mandatory system-wide eFiling. "

However, while many share the notion that an effective solution would be to make eFiling
mandatory, there is also a strong sense that some members of the state Legislature would try to
prevent it—perhaps for parochial reasons or because a mandatory program would have the
unintended effect of forcing into (early) retirement many of our older solo and perhaps small firm
practitioners.” Some also expressed concern that the eFiling system, both with respect to
administration and technology, is not equipped to accommodate a mandatory program.

While there seemed to be a general consensus that eFiling may never become mandatory,
there also was the sense that the New York State Bar Association could, in conjunction with OCA,
be a leader in educating the bar in the use of eFiling and promoting its wider adoption among
practitioners. The State Bar Association’s Law Practice Management Committee has worked with
OCA to promote the broader use of the program through offerings at the Bar Association’s Annual
Meeting as well as providing free space for the eFiling program to promote itself at the Annual
Meeting. The Law Practice Management Committee has taken the initiative of spearheading efforts
to create a webcast eFiling tutorial in conjunction with OCA.

5. Technology

In addition to the issues described above with regard to eFiling, the Kaye Commission
Report addressed a number of other technology-related initiatives. These were addressed both by our
Committee and OCA, which commented on the recommendations of the Kaye Commission Report.
These included:

. On line calendar and case information;

J On line forms;

. Availability of court files on the Internet;

. Improving navigation, search and accessibility of Uniform Court System Web site;
. Wi-Fi access and digital evidence presentation;

. Use of e-mail and facsimile to communicate with the courts;

. Teleconferencing and videoconferencing.

12 Id.

13 It may be fair to assume, what with enforced retirement rules as prevalent as they are in large firms, that most aging
lawyers in New York are long-term or recent solo or small firm practitioners at a ratio higher than the 55% attributable to
all private practitioners of all ages in New York.
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There seemed to be little opposition to the general concept of expanded use of technology in
communications between attorneys and the judiciary. However, there remain a number of practical
issues, which are discussed below:

. There may be a generational hesitation among older practitioners and judges to the
use of technology, so initiatives in this area should recognize these limitations;

. If the technology is available, there should be no reason why signed Orders to Show
Cause in New York cannot be faxed by Court personnel to counsel for the litigant
bringing the Order to Show Cause (as opposed to the current practice of making
counsel pick up the signed Order);"

. Videoconferencing and teleconferencing should be implemented (or, at the very
least, a pilot program set up to test its viability statewide), If there are any
impediments, they are similar to those discussed in relation to eFiling and the
availability of technology in our rural counties;

. Although navigability of the Web site has increased and the number of forms
available on the site has increased, the forms remain difficult to use. Anecdotally, the
Special Committee heard that many forms were poorly scanned or unreadable;

. Court files are not generally available on line, despite the fact that OCA has initiated
pilot programs in New York and Broome County, and these programs will be
evaluated later this year; and

. Throughout the state technology is not consistently available from county to county
and court to court, making it hard for small firm lawyers to know what support is
available to them.

Our Committee believes that significant progress has been made, and appreciates the efforts
of OCA to enhance technology in the court system. Yet, much remains to be done, and New York
lags behind other states in this area. Inasmuch as technology provides significant assistance to solo
and small firm practitioners, our Committee urges OCA to continue these efforts.

6. Pro Bono

While no one disputed the need and desire for attorneys to provide voluntary pro bono legal
services, few felt it will become mandatory given the intense pressure by the bar to avoid it. Also, to
the extent the Kaye Commission noted there was “effectively” mandatory pro bono in some areas of
the state," this is now being reviewed by the Chief Administrative Judge. We also must note that
most, if not all, practitioners perform more involuntary pro bono service than OCA has ever
suggested they do voluntarily, including much of it in courthouse hallways awaiting the call of their
cases.

14 Anecdotally, at least one subcommittee member expressed frustration that he had to travel to New York City on one
day to have an Order to Show Cause filed, and had to travel back the very next day to argue it and pick it up.

15 See Appendix A, Kaye Commission Report, at note 156.
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7. Continuity of Practice

In the 2006 Kaye Commission Report there are recommendations under Part IV.B.
concerning the need for attorneys, particularly sole practitioners, to make plans for the continuation
of their practices in case of their sudden temporary or permanent absence from practice. There is no
mention of progress on this front in OCA’s 2009 Interim Report. Years prior to the issuance of the
Kaye Commission Report, NYSBA had taken action on the matter. In April of 2002, NYSBA’s
Special Committee on Law Practice Continuity was appointed to address the need to ensure that
clients whose solo practitioner lawyer dies, becomes disabled or disappears, can continue receiving
legal counsel on pending and urgent matters, and that the affairs of that law practice can be taken
care of in a proper fashion, recognizing that an attorney has an ethical obligation to ensure that his
clients’ interests will be protected, even if the attorney becomes unable to represent them by reason
of death, disability or other cause. Recently, in an effort to consolidate and reduce the overall
number of NYSBA Committees, that Committee has become a subcommittee of NYSBA’s Law
Practice Management Committee.

Prior to that, however, the Law Practice Continuity Committee completed two important
phases of its work: (1) the creation of a “Planning Ahead Guide” for sole practitioners who wish to
prepare for the contingency of their sudden absence from practice, and (2) the preparation of a
proposed rule for the appointment of a caretaker attorney to serve when a sole practitioner is
suddenly absent from practice and has made no provisions for the handling of his/her clients’ needs.

The “Planning Ahead Guide,” prepared by the Law Practice Continuity Committee, is
available in print form and on the Web. The Guide contains checklists and sample forms to assist
caretaker attorneys in such situations whether they are managing an absent attorney’s practice
temporarily, or closing the practice because the absence is of a permanent nature. It also contains
suggestions for attorneys in their estate planning, and in establishing their firm’s procedures, to
make it easier for a caretaker attorney to effectively accomplish the tasks required.

The proposed caretaker rule was presented at the summer meetings of the Executive
Committee and House of Delegates in Cooperstown on June 24-25, 2005. There was a slight change
to the proposed rule suggested at the Executive Committee meeting. That change pertained to
postponing appellate proceedings, as well as trial proceedings, in the event of the sudden and
unplanned absence of a sole practitioner from practice. The House of Delegates responded very
favorably to the report and proposals and adopted a resolution to that effect. The proposal has been
presented to the Administrative Board of the Courts, and their response has been to refer the
proposal to the various Appellate Divisions for their respective consideration. We urge them to
adopt a uniform rule. Currently, each Appellate Division has a different rule providing for the
appointment of a receiver when a lawyer is disbarred or suspended for professional misconduct or,
in some cases, when a lawyer is suspended for medical or mental incapacity.

A uniform rule, or at least a similar rule in each Department, would provide a much needed
mechanism for attorneys to help a fellow attorney—a sole practitioner—in such circumstances.
There may be no allegations of professional misconduct, yet a caretaker attorney is often needed.
For example, if a sole practitioner dies, another lawyer should be able to step in, with proper
authorization, to wind down or sell that lawyer’s practice, collect outstanding fees, notify clients and
disburse funds from an escrow account. Presently, no court rule permits appointment of another
attorney for such purposes. Appointment of a caretaker attorney in a non-disciplinary setting, such as
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when a sole practitioner becomes incapacitated, temporarily or permanently, will protect clients
more effectively and will also better protect the disabled lawyer’s practice. This is important if the
practice can be sold and also if the disabled lawyer is likely to return to practice after a recovery.

B. The Role of NYSBA in Implementing Recommendations

In our meetings with the Administrative Law Judges, they all stressed the importance of, and
their reliance upon, input from local bar associations for feedback on the issues and
recommendations set forth in the Kaye Commission Report. While none of the Judges rejected the
idea of having State Bar input as well, it was clear that the State Bar would have to show how it
would augment the Judges’ reliance on the local bar process.

To become part of this discussion and feedback, therefore, the State Bar must improve its
contact and involvement with local bar associations. Such contact should focus on ways by which
the broad scope of its resources may best assist local practitioners, while not circumventing the
benefits of local bar association membership. No doubt this will be a difficult line to walk.

Currently, there is little formal structure to communications between the state and local bar
associations. Although the President of the State Bar Association does meet annually with local bar
leaders, there appears to be no process that provides for consistent contact thereafter. At least with
respect to the mission of our Committee to promote the State Bar’s involvement in implementing the
Kaye Commission Report recommendations, we must create a more effective and useful line of
communication between the State Bar and local bar associations.

We recommend, therefore, that State Bar representatives already assigned to particular
judicial districts be assigned as point persons for facilitating such communications. That would
require that each representative maintain contact with the various county bar associations within his
or her particular district. Should that prove too difficult or time consuming for a single person, the
State Bar might attempt to recruit a representative from each county in some locales to take on the
responsibility of communicating with local bar leaders on the concerns of its solo and small firm
practitioners. From our interviews with court administrators, it appears likely that input from local
practitioners that is centrally coordinated, such as through NYSBA, would help advance
consideration of many proposals that would otherwise receive insufficient attention from already
overburdened Administrative Law Judges.

Assuming that appropriate lines of communication could be established, it then would
become incumbent upon the State Bar to set up a process whereby it could determine how State Bar
resources could best be used to address local concerns without undermining the autonomy of local
bars. In order to effectuate that process, it probably would be necessary for the State Bar to establish
a standing Committee to coordinate the flow of communication between the state and local bars and
to facilitate the delivery of State Bar resources at the local levels where appropriate.

One of the most important functions of the State Bar is our ability to reach practitioners
statewide with information that is collected by us from local, state and national resources. This is
certainly invaluable at the local level. Indeed, when certain Subcommittee members were arranging
meetings with the various Administrative Law Judges and other court personnel, they found that
many in these courts were unaware of the Kaye Commission Report and its recommendations. When
offered the opportunity to review the Report and its recommendations and meet with State Bar
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representatives, the response was overwhelmingly positive. This type of informational exchange
should be the hallmark of our outreach to local bar associations and the judiciary.

An important part of the State Bar’s contact with the judiciary must include input into the
decision-making process of both OCA and the Administrative Law Judges. It has become
increasingly apparent that “rule making” by the Chief Administrative Judges and the Presiding
Justices of the Appellate Divisions has become the preferred method of dealing with many issues
which previously had been the domain of the Legislature. To the extent that this trend continues, it is
imperative that the State Bar be heard in the formative stages on a consistent basis.

I11. NYSBA Activities and Resource Center

The mission of the Subcommittee on NYSBA Activities and Resource Center was to (1)
review programs already undertaken by the New York State Bar Association to assist solos and
small firms, including resources available at its Solo and Small Firms Resource Center and through
its Law Practice Management Committee; (2) recommend ways in which those programs can be
expanded or improved; and (3) recommend new programs, benefits, resources and services that
should be developed to help such practitioners and their firms.

Because solos and small firms constitute a significant segment of NYSBA membership, the
Association has for years provided a variety of programs and services aimed at these members. Any
assessment of what further needs to be done should start with an examination of what is being done
already. Recommendations for the future should address how to strengthen existing programs and
eliminate ineffective programs, as well as suggesting new programs we might undertake.

A. NYSBA Solo and Small Firm Resources

NYSBA'’s support for solos and small firms can be divided into five distinct categories: (1)
educational programs (CLE); (2) publications; (3) Internet resources; (4) member benefits and
services; and (5) networking opportunities. This section of the report addresses each of these areas.

1. Educational Programs

NYSBA currently offers continuing legal education programming in various formats.
Discounts given to NYSBA members and current CLE pricing make it financially beneficial to join
NYSBA. Lawyers who obtain the majority of their CLE credits through NYSBA’s live or recorded
programs effectively receive free membership, as the cumulative discount applied to every program
is more than the cost of membership during a twenty-four month period (the MCLE reporting cycle).

Many programs offered through State Bar sections and committees are attended by solo and
small firm lawyers. In addition, the Law Practice Management Committee produces programs
specifically targeted to solos and small firms. These programs are offered at different geographic
locations in the state, at live programs and through lunchtime teleconferences.

Many of the programs are recorded, stored digitally, and made available online for
download. These recorded CLE programs make it easier for solo and small firm practitioners to get
their MCLE credits when it is convenient for them. The recorded programs currently include:

. Avoiding and Defending Legal Malpractice Actions (2005)—4.0 Total MCLE
Credits;
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. Closing or Selling a Law Practice (2005)—4.0 Total MCLE Credits;
. Lawyer as Employer (2007)—3.5 Total MCLE Credits;

. Legal Malpractice Litigation and Risk Management (2007)—4.0 Total MCLE
Credits;

. Out the Door, But Not Over the Hill (2008)—2.5 Total MCLE Credits;

. Quest for a Balanced Life (2005)—3.5 Total MCLE Credits;

. Risk Management for Attorneys (2006)—3.5 Total MCLE Credits;

. Starting Your Own Practice (2007)—7.5 Total MCLE Credits.

The 2008 LPM Committee telephone seminars were specially designed to assist solo and
small firm lawyers. Because of its success, the series is being expanded in 2009. The seminars are
offered at lunchtime and are typically two hours in duration. This allows practitioners to get MCLE
credits from the convenience of their desks; the brevity of the programs permits practitioners to
participate without having to take a half or full day away from the office. The audience evaluation
forms for last year’s programs emphasized how valuable and convenient participants found this
format of CLE to be. While participants did comment on the quality of speakers and the topics, they
reserved their overwhelming praise for the convenience of the forum and how much it saved them
on gas and travel time. This format should be expanded for future CLE programs.

2. Publications

NYSBA provides a wealth of publications for its members, including the New York State
Bar Association Journal; State Bar News; Section newsletters; books; printed CLE program
materials; a commercial newsletter, The Complete Lawyer; and other resources. The Bar Association
publishes more than seventy Section newsletters and journals each year which are written and edited
by experts in their fields. They are provided as an exclusive benefit of Section membership. Over 35
NYSBA books and supplements are produced each year. These include reference books,
supplements, formbooks, and document assembly products. The primary markets for NYSBA
publications are solo and small law firms. More than seventy titles are available to NYSBA
members at exclusive discounts. In addition, a variety of other materials, such as committee reports
and ethics opinions, are available to NYSBA members.

Solos and small firms have access to NYSBA and committee materials generally, and to
section materials if they are members of one or more sections. Even though many of these
publications are not produced specifically for solos, to the extent that they provide information to
practitioners in discrete practice areas, solos and small firms benefit from them.

The Law Practice Management Committee is unique in having produced publications
targeted to the specific needs of lawyers in solo practice and small firms. These publications include
books and CLE materials. NYSBA offers the following books and CLE materials that address issues
and needs of solo and small firm practitioners:

. Model Partnership Agreements, by Peter Giuliani;
. Attorney Escrow Accounts, edited by Peter V. Coffey and Anne Reynolds Copps;
. Basic Technology Resource Guide, NYSBA staff;
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. Marketing for Lawyers, by Christine Filip;

. Starting Your Own Law Practice, CLE materials;

. Risk Management for Solos and Small Firms, CLE materials;
. Escrow Accounts, CLE materials;

. New York Lawyer’s Deskbook and Formbook.

The ABA permits state bars to market books produced by the ABA for the benefit of state
bar members. The ABA pays a 40% royalty to state bars for each ABA book sold and handles all
order fulfillment for purchases. Between the ABA’s Law Practice Management Section and General
Practice, Solo and Small Firm Division, the ABA offers scores of titles that could benefit NYSBA
solos and small firm members. The NYSBA Law Practice Management Committee is also
developing New York—oriented materials to supplement some of the ABA books which tend to be
more generic, that is, national in scope. Potential revenue from the sale of ABA publications could
be used to provide more resources to solos and small firms. For example, if NYSBA generated 1,000
sales of ABA publications @ $50 per book, this would generate $50,000, of which NYSBA would
retain $20,000. ABA books of potential value to solos and small firms include:

. How to Start and Build a Law Practice, by Jay Foonberg;
. Flying Solo, edited by Mark Robertson and James Calloway;
. The Lawyer’s Guide to Creating a Business Plan, by Linda Pinson;
. The 2008 Solo and Small Firm Technology Guide, by Sharon D. Nelson, John W.
Simek, and Michael C. Maschke;
. The Business of Law, by Edward Poll.
3. Internet Resources

NYSBA put forth a major initiative in 2008 to become more relevant to solo/small firm
practitioners. The Bar Association created an online Resource Center for Solo/Small Firms at
www.nysba.org/solo. All of the resources useful to the solo/small firm practitioner that NYSBA
presently offers were consolidated and put in one location in the State Bar’s Web site. As a result of
this effort, NYSBA recognized that it already offered many resources and other materials for the
solo/small firm practitioner, although these had not previously been available in one, easily found,
location.

Review by the Subcommittee and user feedback, however, suggest that many members still
have difficulty locating the NYSBA’s solo/small firm resource webpage or find it inaccessible.
Users have complained that the Web site is cumbersome and non-intuitive despite a recent redesign,
and location of the solo pages further complicates the situation.

The Solo and Small Firm Resource Center is located on NYSBA’s Web site; it is accessed by
clicking on the “For Attorneys” link on the left-hand side of the home page and then clicking on the
Law Practice Management link or the Solo/Small Firm Resource Center link. It takes several steps to
reach the Resource Center (as well as the LPM Web site), which may make it difficult for
practitioners to locate; neither seems to come up when typing the phrases into the search engine on
NYSBA'’s home page. Considering the relevancy of this material to the majority of the NYSBA
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membership, it would be beneficial to create a prominent link on the homepage that would take the
user directly to this material.

NYSBA'’s online Solo/Small Firm Resource Center contains a number of specific tools for
lawyers, including:

Tools You Can Use—A compilation of forms that are located on the LPM Web site
(Risk Management Section). These forms include sample intake sheets, sample e-
mail policy, sample engagement letters, sample non-engagement letters, a sample
termination letter and a checklist for solo/small firms to use when purchasing
professional liability insurance. These forms are a practical resource that all
practitioners might use or consider using in their practice. Development of more
forms that practitioners can download would be useful (i.e., creating a repository).

Law Practice Management Information—The Law Practice Management Web site
was created in 2005 by the Law Practice Management Committee. The LPM
Committee serves lawyers through a variety of delivery mechanisms. The Web site
and electronic communications are among the primary resources provided and are
cost-effective ways to communicate with members. The Web pages cover three
distinct areas:

1. Managing a law firm (whatever the size);

2. Delivering legal work to clients in an efficient, timely and cost-effective
way; and

3. Developing personal management skills that enhance competence and
professionalism.

The LPM Committee recognizes that many attorneys in larger firms may have resources
internally available to them to assist in their practices, whereas solos and small firm practitioners do
not. The LPM Committee has devoted a significant amount of time to creating materials and other
resources for the solo and small firm practitioner, as follows:

Law Practice Management Committee quarterly E-Newsletter, with law practice
news and interim updates, such as the recent warning about online scams that were
victimizing New York lawyers;

Forms for Solo and Small Firm Practitioners—the site includes downloadable forms
for solos and small firms that they can use in their practices;

Document Assembly Products—NY SBA offers members online access to document
assembly products. Small firm lawyers are the most likely beneficiaries of this
service;

Reference Books;
Solo and Small Firm Marketing Tips;

Solo and Small Firm Connections—These connections include some valuable
resources that members should be made aware of. Solo and small firm practitioners
may have some sense of isolation and need networking and information sharing
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opportunities. Electronic or virtual forums to exchange ideas, share problems or get a
question answered quickly are useful tools for solo and small firm practitioners.
NYSBA has many listserves associated with particular Sections or committees. The
General Practice Section listserve, which is promoted on the Solo/Small Resource
Guide, has a variety of experts on tap and a practitioner can ask a question about any
area of law or about practice in general and get several responses from such experts;

. Professional Ethics—Members can ask an ethics question or law practice
management question via e-mail. The site also mentions that a Solo/Small Firm Blog
is under consideration and may later be established;

. Free Downloadable Publications;
1. Business Continuity Guide;
2. Computer Guide for Lawyers;

3. Planning Ahead: Establishing an Advance Exit Plan;

. Links of Interest to Web Sites of other organizations (see Section V, infra, on
resources available through other professional associations which can supplement the
resources available directly through the State Bar Association).

Through NYSBA'’s partnership with Loislaw, NYSBA offers members free access to legal
research in the following libraries:

. New York Court of Appeals;
. Appellate Division Reports;
. Miscellaneous Reports;

. U.S. Supreme Court;

. 2nd Circuit Opinions;

. NYSBA Ethics Opinions.

These libraries are fully searchable, but include only the last several years’ opinions.
Although these libraries do not provide an alternative to Lexis and Westlaw, Loislaw is a useful
member benefit which needs increased marketing to make more of our members aware of its
availability. NYSBA currently has an agreement with Loislaw that offers a 20% discount for
NYSBA members. Loislaw also provides NYSBA with royalties on the sale of the online NYSBA
books and the sale of primary law; NYSBA receives approximately $100,000-$125,000 each year in
such royalties. When considering potential relationships with other electronic legal research
providers, the substantial amount of content provided by, as well as the royalty income received
from, Loislaw should be taken into account.

NYSBA does not have a discount program with LexisNexis; however, NYSBA does publish
four document assembly products on HotDocs, which is owned by LexisNexis. Sales of HotDoc
products bring in substantial revenue to the Association (over $400,000 per year).
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Also available to NYSBA members are:

. NYSBA/Loislaw CaseAlert Service—A service which provides members with e-
mail notices (and links) of new cases that fit the search criteria for a particular
practice area;

. CasePrepPlus—a weekly e-mail advance sheet summarizing cases of significance in
New York (with links to the full opinions);

. For Section members, their respective newsletters and journals are available online,
and a searchable index is provided. Past issues are available in PDF and in a
searchable format with links to citations. The latter format is provided by Loislaw;

. NYSBA Journal—Past issues of the NYSBA Journal are indexed and are available
to all members. The Journal, starting in 2008, is also being e-mailed to NYSBA
members. Through an agreement with HeinOnline, past issues of the NYSBA
Journal from 1928 to the present are online and “searchable”; they are available to
NYSBA members;

TheState Bar News is also available online;
. TheNYS Law Digest, produced by Prof. Siegel, is e-mailed to NYSBA members.

In one sense, it is apparent that the State Bar is devoting significant resources to its Web site.
This is consistent with the trend of lawyers generally toward using online resources in preference to
print resources. This trend is especially prevalent among younger lawyers, who have grown up with
computer technology. The subject of what other bar and professional associations are doing to
exploit this trend is covered in another section of this report, but it appears that NYSBA has more
work to do if it wishes to be on the cutting edge in its use of available technology to deliver Internet
services to its members, including solos and small firms.

4. Member Services

Health and Dental Insurance Benefits / Malpractice Benefits: In spring of 2008, the New
York State Bar Association began offering health insurance to its members by partnering with USI
Affinity (formerly Bertholon-Rowland) and MVP Health Care, a benefits provider throughout New
York State. Solo and small firm practitioners need affordable health insurance. Many solo and small
firm practitioners were forced to join other organizations to get a group discount rate on health
insurance.

The three comprehensive plan designs now available to New York State Bar Association
members offer comprehensive group medical and prescription drug coverage at competitive rates.
All three plan designs are available to both solo practitioners and small to mid-size firms; larger
firms (50+) have increased options for plan customization. For a number of years, the most
requested insurance benefit sought by Association members in solo and small to mid-sized firms has
been group heath insurance for themselves and their associates and staff.'® Additionally dental
benefits have been made available.

16 2005 NYSBA Member and Lapsed Member Research Project: Phase One Focus Groups—Final Report (May 11,
2005).
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USI Affinity has been an affinity partner of NYSBA for over 40 years. NYSBA members are
able to purchase malpractice, life and disability insurance products from USI Affinity at a
discounted group rate.

Marketing: The majority of the above referenced resources would benefit substantially from
additional marketing. The majority of practitioners are looking online to find the resources in a
quick and easy-to-find format. Our resources could be bundled and packaged in a way that makes
them attractive to solo and small firm practitioners.

5. Networking Opportunities

One of the most important resources for solo and small firm practitioners is the opportunity
to develop contacts with other similarly situated lawyers, not only because they develop professional
contacts, but also to build ties that promote collaboration, mentoring and open discussion about legal
issues. NYSBA offers opportunities to do this though continuing legal education, the annual
meeting, section meetings and activities, as well as online discussions and services. This is likely to
be an important value-driven component to NYSBA services for solo and small firm practitioners
which should be nurtured in the coming years because solo and small firm practitioners will
continue to need this support.

B. Challenges Ahead

For at least eighteen years, NYSBA has consistently articulated a commitment to serving
solo and small firm lawyers who make up a majority of its membership. Yet many solos and small
firm practitioners in the state choose not to join the New York State Bar, but instead seek practice
assistance from other organizations. To the extent that NYSBA does not reach this non-member
audience or reaches its member audience with less than effective services, the Association does not
fulfill its commitment to solo and small firm lawyers.

Some solutions, like targeting more publications and CLE toward the needs of solo and small
firm practitioners, or improving access to the NYSBA Web site, are theoretically easy to
accomplish. The Law Practice Management Committee and some other NYSBA entities currently
serve the solo and small firm practitioner niche on a regular basis, while other groups within the
Association serve solos and small firms less directly. In order to provide more programs,
publications, internet services, and other services and resources to solos and small firms, NYSBA
must better coordinate its efforts in this area, make this a higher priority for the organization, and
perhaps dedicate additional resources. With greater resources targeted to meet the needs of solos and
small firms, NYSBA can significantly expand its products and services to this important segment of
the bar. In the long term, better services should translate into more members, which will help to
offset the cost of devoting more resources to solo issues, but in the short term, NYSBA leadership
must view the expenditure of funds as an investment, while it grows both dues and non-dues revenue
over time

NYSBA staff, who have varying degrees of contact, and who are engaged in various existing
activities concerning solo and small firm issues, might be pulled together synergistically. They
consist of the following:

. Law Practice Management Department;

. Lawyers in Transition Committee and Women and the Law;
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. Lawyer Assistance Program;

. Continuing Legal Education Department;

. Membership;

. Staff Liaison from the General Practice Section;
. Marketing.

For example, a working group of staff at the Bar Center could be established to meet
regularly and coordinate their efforts to more effectively serve solos and small firms. Recognizing
that resources may be scarce at this point in time, these are measures the Association might consider
that do not produce additional costs.

IV.  Survey of Solos and Small Firms in New York

The mission of the Subcommittee to Survey Solo and Small Firm Practitioners in New York
was to design, conduct and report on the results of a survey of representative sampling of those
practitioners to determine the particular issues and challenges that confront them. One objective was
to ascertain ways by which NYSBA, other bar associations, the courts and other entities can assist
solo and small firm practitioners in meeting those challenges and in achieving successful practices
and balanced lives.

The Subcommittee prepared an electronic survey that was e-mailed on November 12, 2008,
to a random sampling of 10,000 NYSBA members and non-members in solo or small firms.
Responses were collected until December 15, 2008. The complete survey is at www.nysba.

org/solosmallcomm.

A majority of respondents identified problems relating to running a business as the primary
concern of the survey’s respondents. They requested assistance with issues of time management,
cash flow, the cost of association membership and continuing legal education requirements. The
respondents overwhelmingly indicated that they needed daily help—with easy and quick access to
forms and practical advice from other attorneys in real time via a listserve or mentoring bank.

This report contains a detailed statistical analysis of the results of the survey titled 2008
NYSBA Solo and Small Firm Survey. The analysis includes answers from all attorneys (some
litigators, some not) who responded to the survey in the 33-day period from Wednesday, November
12,2008 to Monday, December 15, 2008. Out of 10,000 surveys sent, only 221 completed responses
(i.e., 2%) were timely received—a disappointing number.

The following section on Key Findings provides an overview of the survey results. It is
important to point out that there is additional quantitative data in the main body of the report and
there is much to be gained by reading the individual comments in the full survey.

A. Key Findings and Implications
1. What are some of the biggest issues/challenges you have as a solo/small firm member?

Survey respondents report that finance—problems related to cash flow and finances—is the
area of greatest concern. Marketing and acquiring new clients make up the second most mentioned
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category, followed by time management, human resources/staffing, and staying current with
information

We received more than two hundred responses to this question. Cash flow and financing
issues appeared in more than eighty responses. Specific comments referenced escrow accounts,
rising costs, controlling expenses, financial resources, overhead and unpredictable income.
Marketing—from client acquisition, advertising, client retention, to business expansion—was the
second most-prevalent topic. Time management in all of its variations, including day-to-day
scheduling, court calendaring, time for administrative duties and time off followed closely with
more than fifty mentions. Human resources concerns were noted by more than 45 survey
participants. Comments included the inability to hire a professional management firm, lack of
qualified staff, problems retaining competent staff and managing staff, and employee benefits.
Number 5 in the top five challenges faced by solo/small firm attorneys is the need for up-to-date
information. This was referenced in more than 35 comments. Staying abreast of new developments
in the law was a common theme. Other notable topics included health care/health insurance issues,
CLE requirements, practice management, networking needs, communications with the courts and
collection of fees.

2. How can the Bar Association assist you in facing those issues or challenges you
mentioned above?

As the introduction to this report has pointed out, solo and small firm members are looking
for practical solutions to the day-to-day challenges of operating a solo or small firm practice. This
suggests that for solo practitioners and small firm managing partners, the Association should focus
on practical benefits—those that save time and/or money, and that assist with the management of the
practice. This focus is in contrast to some of the more typical, run-of-the-mill association offerings
such as discounts on rental cars, flowers and clothing.

One hundred eighty-five comments were received in response to this question. While
respondents found it easier to express their concerns or challenges in response to the first question,
many found it harder to offer solutions. Twenty-seven comments indicated “don’t know” in some
form or other. Those suggestions that were offered are in sync with the overall need for practical
solutions. The most frequent comments focused on discounts—for dues, CLE, products, research,
insurance—even the annual meeting. Participants are looking to the Association to bring some cost
relief, either by reducing its own fees for solo and small firm practitioners or by negotiating special
discounts.

Many comments made reference to CLE, often coupled with the words “discount” or “free.”
A few respondents suggested more CLE focused on the specific needs of solo/small firm members;
they indicated that many CLE programs are presented from the perspective of larger firms. The
terms “networking” and “mentoring” appeared in twenty responses in the context of the need for a
resource for asking and answering questions or sharing joint problems. Approximately sixteen
responses suggested law practice management programs and resources targeted to the specific needs
of solo and small firm practitioners. Finally, ten respondents asked for help in the area of insurance,
most often in terms of lower costs.
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One respondent put considerable thought into his/her comments and they are worth including
here.

The Bar Association has provided a wide ranging and extraordinary array of services
(on the web and publications) not only to the solo [practitioner] but to the bar at
large. The reasonably diligent solo practitioner/small firm is aided greatly to the
extent that he/she avails oneself of the many services available. Since the practice of
law in whatever area and degree, rarely affords sufficient time to do what one should
do to be successful in one’s profession and private life, including the time to discover
and USE the many services provided by the Association, I believe that a simple
[publication] in a loose-leaf style format designed for the solo/small firm which
synthesizes the broad range of material and how it might be used, might more readily
fit the available time available to the solo/small firm member. Something, akin to the
Nut Shell series of the ABA whereby specific areas of substantive law is set forth in
a simple, condensed format, although not with elaborate discussion and length. Such
a format as a desk type book (not the size of the Desk/Forms books) might be more
readily accessed for guidance rather than the need to immediately go online. In
addition to material made available in this fashion, the format could direct the
attorney to the Assoc. Web sight for additional in depth assistance and current
matter. As I draft this suggestion, I was reminded of my recent renewal of my
membership where I renewed my Elder Law, Gen.Prac.Sect., Trusts & Ests. section
memberships. A quick review of the One on One General Practice Section quarterly
could be an ideal publication for this suggestion. However, One on One is only for
those who join that section. Perhaps a strong push by the Assoc. and that Section
could be made to those identified as solo/small firm practitioners to join that section,
so long as that Section undertakes the task of implementing this suggestion.

3. Which of the products, services or activities that NYSBA currently offers do you
find valuable? Respondents were asked to rate each of fifteen products or services.

The most valuable product or service as listed by 48.8% of the respondents was live CLE
programming, followed by section newsletters at 31.7%. Three categories, ‘“Malpractice Insurance,”
“Recorded CLE Programs” and “Reference Books,” were tied for third, with mentions by 28% of the
respondents. “Legislative Reports,” the New York Bar Journal and “Web Site Information” tied for
fourth, with mentions in the 26% range. The Dental Insurance Program was deemed the least helpful
product, with only 6.3% of survey participants rating it “Very Valuable.” The Annual Meeting
received a score of 9.2% and Health Insurance received a score of 13.6%.

4. Please describe how the Bar Association can improve its Solo and Small Firm
services to better assist you in managing your practice.

Once again, responses reflect the need for practical assistance, although at least twenty
responses indicated “not sure,” “don’t know” or offered no opinion. A few comments complimented
the Association on doing a good job for solo and small firm practitioners.

Law Practice Management suggestions occurred most often with 23 mentions, including
requests for consultants, software evaluations, practice evaluation forms, practice tips, escrow
account tips and information on law firm transitioning. References to costs or discounts as they
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relate to Association fees, insurance, CLE and software are found in nineteen responses.
Recommendations specific to CLE—more programs, different times, speakers that follow the
materials and allowance for self-study—were found in seventeen responses. Several responses
suggested that the Association should more aggressively promote the services and products it offers
to solo and small firm practices. Other responses included suggestions for better reference resources,
sample forms, access to official court forms and computerized forms and smaller, more localized
events.

S. What does another bar association/entity offer to solo/small firm attorneys that you
would like to see NYSBA offer?

One hundred sixteen survey participants provided responses to this question, although more
than forty responses were of the “unaware,” “don’t know” or “?” type of answers. Responses were
consistent with earlier comments in that many made reference to discounted or free products and
services. Also mentioned were access to libraries, more localized networking events, and various
forms of support.

This question seeks examples of notable bar association products or services, and on this
basis a number of comments are worth highlighting. One respondent stated that the “Massachusetts
Bar Assoc has vastly superior CLE offerings—more practical, more focused on non-big Law
issues . . .” Other comments related to CLE include, “Higher quality more specialized CLE is
offered by the ABCNY,” “Combining live CLE with vacation/cruise opportunities . . . ,” “Other
CLE providers offer attorneys other than the one purchasing the CLE to use pre-recorded programs,
pay a SMALL fee ($10), and get the CLE credits as well.” The Los Angeles County Bar Association
offers CLE in a box. It consists of recorded CDs of CLE courses that took place within the year.
“The box contains your entire CLE required hours. By completing all of the disks in the box you
will complete our CLE requirements for the reporting period.” Other comments include “practical
nuts and bolts information,” “lobby for electronic appearances across the state to reduce travel
expense,” “placement service but a meaningful one,” “free conference room in NYC,” and “more
practice books.”

B. Other Research

The Subcommittee reviewed two other items: (1) NYSBA’s 2005 Member and Lapsed
Member Survey; and (2) a Research Report on Lawyers in Solo Practice presented to the American
Bar Association Membership and Marketing Division and General Practice, Solo and Small Firm
Division in January of 2007.

1. 2005 NYSBA Member and Lapsed Member Survey

The 2005 NYSBA Member and Lapsed Member Survey consisted of 251 phone interviews
and 374 online responders for a total of 625 responses, drawn from current members. (This is
available at www.nysba.org/solosmallcomm.) The Lapsed Member Survey consisted of 76 phone
interviews and 115 online interviews for a total of 191 responses. The survey responses were broken
down by the number of attorneys in the office, so it is a useful tool for the Subcommittee to see the
responses of attorneys in solo or small firms (from two to nine attorneys). One portion of the survey
particularly useful to the Subcommittee was the importance rating of NYSBA services. Attorneys
were asked to rate each service listed as extremely/very important; reasonably important; or not
too/not at all. Updates on the profession and law, resources for CLE, help for attorneys to improve
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their professional skills and Web site access to legal resources were all rated as areas of importance
for NYSBA members and lapsed members.

2. ABA Lawyers in Solo Practice Report

The ABA Lawyers in Solo Practice Report (at www.nysba.org/solosmallcomm) was
presented to the American Bar Association Membership and Marketing Division and General
Practice, Solo and Small Firm Division in January of 2007 and reflects many of the same findings as
the New York surveys mentioned above.

Professional Research, Inc., from Bethesda, Maryland, was retained to prepare an extensive
report on solo practitioners for the American Bar Association. The research objectives were to
understand how solos operate their practices; what tools and resources solos use to run their
practices; perceptions of association membership practices in general, and perceptions of the
American Bar Association; interest in possible products/services of the ABA; who solos turn to for
assistance operating their practices and to answer their questions; and sources of professional
satisfaction. This is helpful to NYSBA as many of the services the ABA offers to members are the
same as or similar to NYSBA’s services.

V. Subcommittee to Review the Activities of Other Bar Associations

The Committee’s examination of the New York State Bar Association’s existing programs
and resources to assist solos and small firms, as described in detail at Section II of this report, might
suggest to the reader that the Association’s current efforts to serve its members in this regard are
comprehensive and offer little room for augmentation. Since many members depend heavily on such
resources, the Committee’s comprehensive approach demanded further research to discover
additional opportunities to serve small law offices in New York.

Moreover, a substantial number of solo and small firm practitioners who are not members of
NYSBA might consider membership based on the enhancement of existing resources or the addition
of other resources, particularly those that could help reduce overhead costs or build their practices.

For these reasons, the Committee created a Subcommittee to look beyond our own
organization, to the many other bar associations and related entities both in New York State and
around the country that provide resources to solo attorneys and small firms. Given that mission, the
Subcommittee examined the offerings of a great many of these organizations with the objective of
creating a compendium of the programs, services and resources offered by other bar associations
and, from that, discovering, evaluating and recommending ways in which NYSBA might better
serve solo and small firm practitioners.

In scanning New York State and our nation with these objectives in mind, it was heartening
to observe that in a variety of ways, NYSBA is a national leader in the resources it offers to the
lawyers who are the focus of this report. Nevertheless, the Subcommittee did discover ways that
NYSBA might reshape certain existing programs and add new benefits and resources to ease some
of the burdens and costs associated with running a small law office.
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A. Bar Association Centers

A number of bar associations maintain solo and small firm centers within their association
buildings. The City Bar (formerly the Association of the Bar of the City of New York) maintains
such a facility—the Small Law Firm Center—at its headquarters building at 42 West 44th Street in
Midtown Manhattan,

The City Bar’s Center offers members free legal research at the City Bar’s library, with
limited free legal research accessible from members’ homes or offices. In addition, the Center
provides free workspace and conference rooms.

The Center also offers a luncheon series with discussions on topics such as: recruiting and
hiring staff; effective use of technology; stress management; succession planning; and retirement
programs.

Other county, city and similar local associations offer some or more of these services,
although they tend to be impractical for statewide bar associations, especially for states as large as
New York.

B. Online Legal Research Services

A significant number of solo and small firm practitioners rely daily upon online legal
services such as Westlaw, Lexis/Nexis and Loislaw. While the technologically savvy lawyer today
may be able to locate much research material on the Internet at no cost, such material is in many
cases unreliable or the sources providing the material do not offer the full functionality and depth
available from paid servicers such as Westlaw and Lexis/Nexis. The result is that solo and small
firm practitioners who cannot afford subscription services practice at a disadvantage to other
lawyers, such as those at larger firms, who can.

Currently, NYSBA offers its members the use of Loislaw. Loislaw provides free legal re-
search to NYSBA members. Members have access to recent cases in five libraries: New York Court
of Appeals Reports, New York Appellate Division Reports, New York Miscellaneous Reports, U.S.
Supreme Court Reports, and U.S. 2nd Circuit Court of Appeals Reports, as well as links to NYSBA
Ethics Opinions. The service also provides Loislaw CaseAlerts to members in their selected areas of
practice. Loislaw provides an indirect source of revenue to NYSBA in excess of $100,000 for
royalty payments and subscriptions to NYSBA’s law library and primary law library. Loislaw, while
attractive in cost, fails to offer essential research tools such as the ability to Shepardize case law.

Both Westlaw and Lexis/Nexis are generally agreed to provide far greater functionality and
depth of research than Loislaw, but are prohibitive in cost for many solo and small firm
practitioners. As of this writing, NY SBA maintains no contractual relationship with either Westlaw
or Lexis/ Nexis, though each are willing to offer discounted rates to NYSBA members. These
discount programs appear to be very competitive and would be attractive to solo/small firm
practitioners if offered to NYSBA members.

However, the opportunity exists for NYSBA to take a far more proactive role in providing
essential benefits to lawyers who require online services and, in so doing, to significantly increase
the level of overall membership. The Pennsylvania Bar Association currently offers its members a
free and substantial online Lexis/Nexis library as a major benefit of membership. A one-time annual
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fee is paid by the Pennsylvania Bar Association to Lexis/Nexis and, in turn, a portion of each
member’s annual dues are used to fund this contract so that members can obtain an otherwise free
subscription to the service. Lexis/Nexis has offered a similar proposal to NYSBA. A lump-sum
annual charge of $2.5 million (about $32 from each member’s current dues) would allow NYSBA
members to have free use of Lexis/Nexis. It is likely that this offering would be of such significant
benefit relative to cost that (a) current members would be far less likely to allow their membership to
lapse, and (b) it would create a large incentive to the large proportion of non-member attorneys in
New York. It is estimated that an increase of 10,000 members (out of the total 97,490 current non-
member New York attorneys) would completely cover the cost of this service. This figure assumes a
NYSBA membership dues rate of approximately $250 per member. The current membership rate
ranges from $50 to $250.

The Interim Report of this Committee was submitted to the Executive Committee and the
House of Delegates in April of 2009 and since that time the Executive Committee has appointed a
member of the NYSBA’s Finance Committee to chair a committee to research the online legal
research options available to NYSBA members.

C. Listserves, Discussions Boards, Blogs

The ABA and most state bar associations maintain listserves, discussions boards or blogs
dedicated to small firm and solo practitioners. While many practitioners find them useful, others
complain that they are burdensome, difficult to employ and less useful if they do not have a full-time
editor (volunteer or paid) to sort through and categorize the issues.

Separate small firm and solo practitioner sites, such as those dedicated to insurance issues,
succession plans and the like, tend to be more useful, but obviously require greater effort to
maintain.

To the extent that many of the same issues confront small firm and solo practitioners
throughout the country, it may be useful to offer such practitioners links to specific subject matter
sites of interest.

The California Bar Association, and some others, offer a “lawyer to lawyer network™ in
which experienced attorneys volunteer to answer specific questions raised by small firm and solo
practitioners.

A number of bar associations offer free downloadable forms for common, relatively simple
transactions such as residential, store and office leases, real property contracts of sale, simple wills
and similar agreements. Westlaw advertises that solo practitioners and attorneys in firms of fewer
than 25 persons may access a database of Westlaw forms from their home or office computers.

Some associations offer free or discounted online CLE programs and a number offer monthly
or quarterly newsletters dedicated to topics of interest to small firm and solo practitioners, often
including presentations or articles by representatives of companies providing service targeted to
such attorneys.

Some association small firm and solo practitioner Web sites offer free posting of:
employment opportunities; attorneys seeking employment or affiliation; offices to rent or share;
research; per diem coverage; equipment for sale and similar information.
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D. Law Office Auditing Services

In many states a Practice Management Advisor (“PMA”) goes to law offices that need help,
conducts management audits and makes recommendations to the firm. These services, while paid for
by users, cost less than commercial consultants, and the services of PMAs are generally targeted to
solos and small firms. NYSBA considered creating such a PMA a number of years ago, but decided
not to do so because of the large number of lawyers in New York and the difficulty servicing such a
large population. Since that time, about half the states in the United States have established a PMA
office, including some large states like Florida and Texas. New York can learn from the experiences
of these other states in order to build a program based on the needs of New York lawyers and the
unique legal landscape of New York State.

VI. Conclusion

As aresult of its work, our Committee has identified a number of action items, which follow,
as recommendations either for direct action by the Executive Committee or adoption by the House
of Delegates. These recommendations are divided into short-term (1-2 years), mid-term (3-5 years)
and long-term (beyond 5 years), in order to capture the sequence of new programs and services for
solo and small firm practitioners.

A. Short-term Recommendations

. This Report should be circulated widely within the state, and should be delivered
electronically to all New York solo and small firm practitioners.

. Our Committee should continue to work for another year, in order to implement the
recommendations in this Report in accordance with the direction of NYSBA
leadership and to fully respond to the comments by OCA regarding those
recommendations concerning court procedures and practices.

. The NYSBA Web site should be redesigned to provide greater and easier access to
solo and small firm users, to offer a richer mix of information to assist these users,
and to enhance networking and communication opportunities for users. This
recommendation contemplates a greater use of listserves, blogs, social networking
opportunities, and online continuing legal education offerings.

. NYSBA should create a permanent institutional home for solo and small firm
practitioners within the Association. This entity should be funded through NYSBA,
as opposed to through dues, and should take the form of a coordinating council. This
council should include representation in key areas: the General Practice Section, the
Executive Committee, the Law Practice Management Committee, the Membership
Committee, the Continuing Legal Education Committee, the Publications
Department, as well as other NYSBA sections and committees offering programs
and services for solos and small firms. Rather than creating a redundant set of
programs and services, the solo and small firm coordinating council should work
through existing NYSBA entities charged with carrying out programs beneficial to
solo and small firm lawyers. This council should be funded to meet at least twice
each year to provide oversight of solo and small firm programs and activities.
Working closely in support of and in tandem with this council, there should be a
working group or team of staff from the association representing such departments
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as; Law Practice Management Department, CLE, Publications, Lawyers in
Transition, Lawyer Assistance, Membership and Marketing, and a Liaison to the
General Practice Section. who would work on developing programs and resources
for solo and small firm practitioners.

The council should work with the Law Practice Management Committee to assemble
an online bank of forms and checklists designed to assist solo and small firm
practitioners in their daily practice. This should be done in a manner that does not
conflict with or frustrate our efforts to market forms and other publications and
probably should focus on solo and small firm practice management.

The council should work with the Law Practice Management Committee to develop
and maintain a comprehensive database of print and online resources relevant to solo
and small firm practice. These resources should be made available on an affordable
basis or for free to solo and small firm practitioners, and archived to support future
research into solo and small firm practice.

The council should work with the Law Practice Management Committee, to develop
specific services to assist solo and small firm practitioners, including more robust
practice risk management assessment services, technology support, and assistance in
overall law practice efficiency. Over the course of the next year, the Committee
should investigate and make recommendations regarding the need for a practice
management assistance program, the alternative models available to provide such
services, and funding options, including direct payment by users for such services.

The Council, should work with the Law Practice Management Committee to sponsor
an annual two day Solo/Small Firm Practice Symposium, beginning in June 2010
and each June thereafter. This Symposium should not only provide a showcase for
educational programs for solos and small firms, but it should provide networking
opportunities for these practitioners, and showcase the benefits of NYSBA
membership to solo and small firm lawyers.

Mid-term Recommendations

NYSBA should develop a membership plan, which increases solo and small firm
membership. Such a plan should address ways to attract new members, ways to
retain current members, and ways to maintain a dues structure that is attractive to
solo and small firm practitioners

NYSBA should work with other bar associations, including local bars, specialty bars
and the American Bar Association to identify opportunities for joint efforts to serve
the needs of solo and small firm members. NYSBA should assume a leadership role
in building mutually supportive relationships with these other organizations.

Over the next three to five years, NYSBA should increase the volume of educational
programs and publications targeted to solo and small firm practitioners, in print, live
CLE and online formats.

NYSBA should continue to investigate opportunities for discounted or free electronic
research resources for solo and small firm practitioners. The current Loislaw
program provides some assistance, but its limited features reduce its utility for users.
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In addition to the libraries provided by Loislaw we should create a cafeteria of
research services giving solo and small firm lawyers affordable access to the same
resources that lawyers in larger firms have.

C. Long-term Recommendations

. The Executive Director should explore the opportunity to enhance staff support and
other resources of the Association providing assistance to solo and small firm
lawyers, in order to increase the level of support for this important segment of bar
membership.

. NYSBA should develop a long-term strategic plan for supporting solo and small firm
practitioners. This strategic analysis should occur in 2014, following implementation
of the foregoing short and mid term recommendations in this plan, in order to review
the progress and assess the needs of solo and small firm practitioners at that time,
and to make new recommendations, then and every five years thereafter.

. NYSBA should adopt as a core institutional goal support for and assistance to solo
and small firm practitioners. The Association should provide sufficient resources to
permit this goal to be achieved.

. OCA should continue to work with NYSBA to improve access to the courts for solo
and small firm practitioners by enhancing online systems for e-Filing, calendar
information, case tracking, forms and access to court files. In addition, the NYSBA
should cooperate with OCA to enhance its Web site, Wi-Fi access, e-filing and fax
communications with the courts, teleconferences and videoconferences, summary
jury trials, effective alternative dispute resolution programs and other recommend-
dations of the Kay Commission Report discussed above.

These recommendations contemplate a major shift in the quantity and quality of NYSBA
programs and services to solo and small firm practitioners. The recommendations are not intended to
diminish the value of existing programs and services. Rather, our Committee finds that given the
number of solo and small firm practitioners and their critical importance to the long-term health of
NYSBA, greater emphasis on this group’s needs should be provided. Our Committee notes that
many of the recommendations require the allocation of resources in order to accomplish the
identified objectives. Our Committee also notes that many of the problems solo and small firm
lawyers face relate to the burdens they encounter in their dealings with the court system. Resolution
of these problems will involve ongoing dialogue with the Office of Court Administration, as well as
collaborative effort with local bar associations and courts.

We thank President Bernice Leber for creating this Committee and providing it the
opportunity to serve the New York State Bar Association to improve the lot of solo and small
firm practitioners. We view this Report not as an ending, but as a renewal and redoubling of
efforts to assist the solo and small firm lawyers of this state.
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PART]

SIREAMLINE COURT PRACTICES FO FACILIIATE BOLO AND SMALL FIRM PRACTICE

A Preliminary Conferences

The Uommission recommends that the sourt svstetis implement the following reforims to make
the preizmmaxy confetence piocess more productive:

Allow attorneysto download the preliminary conference form, complete it out of

court, and fax or ¢ inail it to a central preliminary coiiference clerk in Howofan
apptarance

Establish statewide unifoun and simple procedutes for the adjouroment of a

preliminaiy eonferenee, such is by e-mail or fax

2stablish uniform pr oeedures wht:mhy the preliminary conference is adjourned
sta spoyte when a dispositive motion has been made until afler g decision has
béen rendered _
Establish statewide uniform and simple proceduies foi conducting preliminary
conterences
Wheén appearances -ave fequited, implement proceduies to assess monetary
penalties against coimsel who appeai late Without good cause
When appuﬁz&meb are 1y HH x,d %mdulc p: ehmmfu} C(mferences Iatex m the day

ﬁthe: iaaks
th;u appearmcf:ﬂ are rr-.qmzu! nnplmen’t stag : ereati cdiendaxs

form more ma‘aniﬁgiui

Determine whether appearanices should only be requited whei counsel Sannot
fegplvé an issue on the preliminary conferetics form.

Study whether preliiinary conferences are ndeded in cach county, especiatly
upstate




B. i’re4 Pre=1rial Conferences

The {‘ummxssmn recommends that the court system:

Explote ways to énhanee and | improve the scheduling and conduct of pre-trial
conferences fo enable atterneys to achieve quicker and moré meahingful

settlements 7
Dstablish uniform and simple procedures for conducting prestiial conferences

€. PresArgument Appellate Conforenecs

ke Commission recommends that the Appellate Divisions revise thely rules to permit covnsel
to opt out of a pre-argument conference withouwt prejudics to The appeal

D.  Staggered Calendar Calls

The Commisiion recommends that:

@
L

Ceuris set motion réturn dates at stdgeered, fixed times,

Coutly stugger preliminary conferences, il not conducted by telepbone; or
disposed of by mail or ¢-maii

Courts stagger pre-tial conferences with 1eatistie estimafes tor conference
léngths and aditere to publicized schedules

Family Courts schedule cases ihmugimut the day, T2, at 9:30am, 16:30am,
11:30am ., 2:00pm, 3:00p i, and 4200 pm

Courts siagger ariminal araigoments

Town and Village Justice Cousts stagger appeatance times inaccordance with the
number of cases on the calenidar,

Supreme and Surtogate Courds establish sepatate calendars for pro se lifigants
and heii's

Courls and judges iclain some discretion fo deviate from any staggeied
calendaring rule ‘

Uac cotut syster implemant o pilot projeet in & large wrban area to test staggered
malmdars by tasks, as well as courts, priot (o establishing dny new statewide riies
on staggered calendars

Cowmnis stagper motion aygument tintes in Oral Argument Parls

Coirls discohtinue the practice of scheduling multiple tasks on any one case o
niotion term calehdarsi in larger cities:

C‘am’t&. teagsess and revise Cential Part systéms

Courts publish dockets for atterneys throngh ¢-mail and on thetomt website well

in advance of hcaﬁnfr dates
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E.  Discovery Management

The Cominission recommends that the couris;

Require partics fo attempt to agee on a discovery plan as soon as possible

)
following commencement of Htigation and submit the plan to the court to be “so
ordered™ and accepted by tax or e-mail 1t parties and the count ate all in
agreement, the court should not require an invperson preliminary conference

® Eneoutage early court intervintion to marage and streamline a discovery planto
the extent that parties cannot otherwise agree

2 I discovery management conferences remain mandatory, utilize such conferences
as opportunitics to explore and encowage x:'uiv settlement/resolution

@ Issue scheduling orders which provide [, at a minimum, discovery cutoff dates,
pretiialfstatus conferences, disclosure of experts, and dates for tiling the note of
15SUE.

® Adopt a form scheduling order fot statowide use and make the form available to
attomgeys on the QUA website

® Inist upon cofipliance with scheduling orders absent good cause:

® To avoid delay and expénse, permit the use of teleconferences and electronic
communications to address discovery problems, without the necessity of Tormal
motion pragticé dnd personal appearances

e Explote the use of THOs and nonjudicial staff fo meet (o1 teleconference) with
parties to attempt to resolve dispuies

F. Uniform Statewide Rules, Forms, and Practice

'Ihe {Commission tecommends that:

&

The Uhief Judge appoint a commission to determine whether local itles should
be conveited, incorporated; or subsumed into one unifoim set of rules; or
clintinated éntirely

OCA ‘improve its webshe v create a comprehensive onling database of
dowhinadable ¢ommon litigation and estats docuiraents, availablé it Word and
WordPerfect format and in English and Spanish; so that atloineys can easily
download and copy forms Such forms would include retainer agreements fﬁ:
eommetcial abd natrinonial pmcmdmszs, noticeof appearance; noticeof motion,
notice of appeal and order to show causc {and other forms o snpplemert the
forms currently available on the OCA website such as the Statement of Rights
and Responsibilities, Request [or Judicial Intervention, Request for Appellate
Division Intervention (‘“RADI, and yncontested matrimonial forms)
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The court system post rulés and downloadable forms which éxist in a gpecific
locality on ity website and ereate an on line database of all uniform 1ules to assist
attorneys in identifving particular focal rules

The court svstem ciedtes an on line database of county by county filing
procedures to dssist attoineys in determining the precise rules which apply to the

documents they wish to fike

The court systei establishes uniform statewide procedres for the conduet of

preliminary conferences

G ’i‘eghmk;gg As a Tool to Conncet the Sele and Spiall Firm Practitioner with

1. The Need for Wider [sé of Facsimile Transmissions

Ihe Cornmission recommends that the court systenr adopt nufes which:

2

Permit the transtiission of stipulations of adjournments, preliminary conference

orders, and correspondence by Tacsimile
R‘equit“e ih'st' cumis provide cepies of signed o1 declined orders to show cause to

Requne gotits to provide copies of decisions, orders, and judgmients to cotinsel

by facsinile
Expand the pilot program for filing by tacsimife to all types of claims and actions

and widely publicize same -
Consider allowing service by fax, buf restrict such service to certain procedural

Pro forma matiets

2 Retest Teleconferancing and Introduce Videoconferencing

The Conitnission recommends that the cour system:

L
&

Select several judicial districts in which to rétest teleconferencing
Solicit bidg from difiefent companies (o provide fuif:c.()ﬁfetenunﬂ services:for

conferences ivolving multiple parties,
Assess teleconferencing by making it available to particular judges within each

cowt and Within each judicial distriet
Impiemenz a pilot videoconierencing program and widely publicize it through

ditferent channels, including the UCS Website, the New Yoik Law Jowrnal, and

lgeal bar associations
Promuote the use ¢f videosotiferenicing in the courts, particularly for compie*c

motion practiee and dppellate argwments _
Establish centeally located videoconforencing centers in courthousss throughott

the State
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3 Filing by Electronic Means Wil Iead to Greater Efficiency for the Solo and Swall
Fitm Practitioner But Only if it oduced Stowly and with Support

The Commigsion makes the following recommendations with respect to e-filing:

L4

Thig }egls lsture should expand the voluntary use of FBEM to other types of cases

ane to othor conties

At a minimum, FBEM should be extended to pretrial conference orders,
stipulations, o1deis to show cause, and other specified filings in 2ll types

of actions and proccedings

Cotrts should generate and file ordérs, jidgments, fitices and othet documents

electronically

Since eéucaiion and Eiceinirw are cs‘:;eni?al to "t'iw suCeess of ?BEM the ccmit

on PBF’VK

The coutt system should provide additional and cenirally located technology
centeis throtghout the state that solv and small firm practitioners may use to e
file and reap the benelits ol FBEM without purchasing equipment which are
staffed by cowt personne! to provide in parson assistance for troubleshooting
The court system should enhance its online tutorial, the FBEM Practice System,
by pﬂmdmg a hdp opnon emd shmﬂd mﬁtﬁaziv rmflexx the conien! of ﬁs

e*fectwencss in hc:iliat;% } BHA immzng
The court system should teview the FBEM piocess and implement

iraprovements and changes through feedback from the Administrative Judges, the .

trial bench, and the bar

The court system should adept unifonn statewide standards and guidelines for
FBEM

The court system shouid develop a public relations or marketing campaign to
encourage the use of FREM

4 The Availability of Cowit Files on the Internet

"The Commission yecommunends us follows:

]

2

The conrt system should ensure that the recommendations of the Commission on
Public Actess to Comt Records are implemented 1o the fullest extent possible
The cowrt system should provide a system for public'access to case docunients
which is easiby searchable and in whicha user can vigw a documént filed with the
court By a single elick of the mouse on a-docket entry, rather than be required to
mapually launch a soparaic dpplication for document viewing




Court staff should continue to maintain control over access o cases deemed
confideditidl by statute o oider -

Attorneys should safeguard confidential and proprietary information, including
but not limited to, social security numbers, financial acconnt numbers, and the
naries and birth dates of mindr ¢hildren

in providing public access, the court gysiem should corititttie 16 ensure the
confidentiality of case files in family court, matrimonial, ceftain guardianship,
¢ritndnal, and other matiers as provided by applicable law

The Unified Conrt Systeriz Website

The Commission recommends that the court sysiem enhance and improve its website by

including:

]

[

A buiton labeled “Site Table of Contents™ rathes than “Search” to access fhe
webinap or Site 1able of Conlenis simply by clicking on the bution

Unidet the category of judges, the compfctt, addross, including the 1oom,
talcphone, and fax nunibers for thambers and couttreoms, speczﬁcallyidenttf ed;
the names of the part clerks and judges’ law elerks or court attorneys and othet
stafl, including their particulm responsibitities, cmrent eamall addresses, fax
numbers, and current tolephone numbers; judges® tules, part nles and
preferences, including information as to whether the part has a second call and
if 86, at what time, and the procedures for adjoutnments, conferences, discovery
schedules, and time frames

A statewide directoiy of all court personned lirked 1o the various local cowrt web
pages | |

The names and telephone numbet s of the clerks for each depariment on the local
court web pages

€}n1:m Ansm,m io frcquenih d%h;d L;xmlmna

forms
Uniform forras which can be completed and submitted either glectronically or

in hard copy which are companble with Word andfor WordPerfect word-
processing suftware progiams, in both English and Spariish

Agcess to the status of filings and other matters

Sample pleadings and other widely used o required documents such ay retainer
agreements.

A searchfunétion For the decision database in addition to listing decistons siniply
by date

fvsd
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& Availability of Wireless Internet Service und Other Technologicel Advances Recently
Implemented

'Ihe Comnission fecommends that:

®

&

Use of E-muail to Copumunicate with the Cowrts

Information regarding future court appearances which is uniformly available for
each cowrt by parly name, index number, or tm name

The court s‘;siem make Wireless Internet Service available in every comt'in
which service is geographically avail lable

The coutt system provide more plug-in ava;&ablhtv n tourtrooms and in the
coutthouses generally

Courthenses set aside at Teast one 1oom cquipped with computers, wirgless
internet aceess and plug in availability, for attotneys to sit dnd work (and even -
harig their coats)

The court system provide training in the technological presentation of evidénce,
which would inercase the ii&ibiiit}f of'such technology to the bar

The Corfnission recommends that:

&
2

3

Catirts yse e-mail 10 givee counsel totice of the date and time of appearances
Cowts permit practitioners 1o check on the status of ordets (o show cause and -

other applications by e-mail
Ihe cowmt system explore fmplementing a process to etcourage increased

commrimication with the courts through ¢ mail




PART IE

FHOLDING DOWN THE COSTS OF PRACTICE FOR 11IE SOLO AND SsiaLL FIRM

PRACTITIONER

A. The Costs of Litigation

The Commission recommends that:

&

Since the “Non: fury [nitiative™ and the “Summary Jury Trial” used it some
jurisdictions ate both practical methods of resolving cases witheut incurring
exorbitant expert feos and litigation expenses, the court system should implement

such proframs on a statewide bisis as alternatives to reg,uigu trials in 2 process
established as follows:

i

I

i

At the time a note of fssue or notice of trial is filed, the plaintift

should be given the option 1o elect an “expedited hial” in the

form of a Non Jury Toitiative or a. Surtmary Jury Trial

Within twerity days of the piamt;ﬂ fequesting a Non fay
Injtidlive or a Summay Jary Tigl, the defendant shovldhavethe -
right to serve and file an objettion to the plaintiff's tequest, and

state the 1easons why said request is being objected to

In the event the plaintiif docs not request the Non Jusy Initiative -
o1 the Sumimary Jury Irial, the defenidant should havethe tightto

male a requiest for a Non Iuw Initigtive of 4 Summay me Trial
within twenty days of the plaintift {iling and serving a note of

issie

All cases which are placed on aNon Jury Initiative or a Summary
Jury Trial track should be scheduled for a trial date, no later than -

120 days afier the filing of a note of issue

For good cause shown, parties should be permitted to ofit outof |
the Non Jury Inittative o a Sustiiary Tury Trial track and have |
their case testored o the general trial calendds in the same
position convmensiisate with the initial filing date of the note of

issqe. A judge in hig/her discretion may advatice the case on the
general calenda

In order for the above processes 10 sefve a5 effective methods of saving or
reducing expert fues: aud litigation CXpEnses, the appticable mules (see CPLR §
3101 ¢d); 22 NYCRR §202 17) regarding expert retention avid disclosure should
be examined and sménded as necessary.
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® The New York State Legislatire should increasé the $50 00 ﬁm‘gnciai pehalty set
forth in CPLR § 2308 to foster greater complianee with judicial subpoeénas

B.  Alternative Dispute Resolution us an Alierhative to Litigation

Ihe {ommission fecommends that:

@ The court system establish a task force to study ADR o agtama and {ssue &
comparative analysis to define the landseape of such programs i the courts inthe
years ahead :

® The courl sysiem establish statewide programs, regulations, and evaluation
processes to ensme best practices in ADIR 7

L The ¢t system establish cnhaneed siandards whereby neutials such as |

mediators tndergo extensive negotiatioh and setflement tiaining and are subject
fo petiodic evaluntion; these standards shold inclutle provisions that neutral
volunteers should be expeticnced attorneys, chosen with the assistaiice of the
Jocal bar associations and administrative judges: "

& The court system review and evaluate the maﬂdatﬁfy mediation programs
curreiitly in effect in the various Judicial Departments in New Yoik State {o
determine if mandatory mediation should be required, patticulaly In cases with
ad dampum clauses of less than $100,000

® The court system examing whether participation in neutial ovaluation programs
should be mandated ‘ _ :
® ADR programs should require parties o be present With regpeet to defendants -

sepresented by insifance cattiers, nswance adfnsters o1 someone with authority
to settle on behalf of defendants should be present o1 available by tefephone
® With respect to those counties where mediation is required prior to wial, Coutt
Scheduling Ordess should Be fevisid to Include dates and times for mediation in -
mediation parts with attomneys requited 10 be presest at schadulf,ci times;
mediation should be held at the outset of the case after filing ofthe plcadmgs and
again aftey the note of issue has heen filed :

%, Support the Award of Counsel Fees for Nop-Monied Spousss

i

The Commission believes that the jucliciiny should be more pro-active in ofdeting and enforcing
awards of counsel fees and costs lo nowmonied spouises and recommiends the following:

50




E Tudges assigned to matimonial pants receive specific training i:'é!.ating to awards -
to pon monied spouses fo ensure the proper issuance and expeditious -

enforcement of such awards as may be appiopriate

e The court systeint should explore implementing steamlined procedures for -

secuiring and enforeing cownscl fee awards '

The Comniission recommends that:

@ All sittorneys practicing Jaw in the State of New York voluntarily carry minimum

levels of professional malpiactice insurance
L4 The towst system create a task force to review the availability and affordability
of malpractice insurance in New York State

}61 Where gr_p}jr(‘gpsiﬁaféz courts may consider whether an order should designate the
counsel fee-award as a form of spousal support and/or child support to avoid discharge in
bankyupicy (see 11 USC §523(a)(3) and 11 USC §101 {14A))
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PART IH

REDUCING REGULATORY BURDENS ON 117 SOLO AND SMALL FIRM PRACIITIONER

A, Rule-Making and its Effcet en Attorneys.

f'he Commissics tectmnmends that tyle-making avthoillies adopt for continue} the following -
steps as pait of a regular course of rule-making practices to benefit solo and singll firm practitioners:

&

Betore any rule-making alithority cstablishes aty new rule and/or regulation that
would affect the day-to-day practice of law by attorneys w;thm the Siate of New
York, the tule making authority should submit a nofice of the proposed
xui&fmgulaﬂon to the various bar associations throughout the stite - local, -
speciality, ancl state assoeiations - as wel 2§ cause the sauie to be posted -
prominently in the comthouses throughout the State of New Yotk and on the
UCS website at Ieast ninety (90) days before the tmplementation date of the ©
rfle/isgulation _
Bai associations and/or individual attorneys admitted to practice in the State of f
New Yoik should be afforded the epportunity 1o submit written comments onthe -
proposed rule at any time within 43 days of the date of receipt of the aforesaid :
notice of proposed rule andfor regulation fiom the 1ule making avthority -
When a rule- making anthor ity determines that 2 proposed 1ule chiange wifl have .
a substantial ‘econdinic impsct on the profession, it should consider holding &
public hearing within each of the fouw departiients at a date, time and location -
convinient for members of the bar in order to enteriain oral comment on the
praposed 1ule and/on regulation  The puiblic heaiing should bt conducted no later
than sixty (60} days after the publication of the notice set forth above
If a tule making authotity decides to ddopt a proposed tulefregulation, it should
consider utilizing approaches designéd to avoid undue deletérious econamic

effects 01 overly burdensome impacts of the rule or regulation upon aﬂozneys
thivighout the Siate f
Upon pubhshznt a progosed ride of regulation, a rulé-making authority sheild
set forthin wiiling the projecied costs for the zmpiemc-ntm on ffi and compliance -
with the rule upon attorneys. Il such ab estimate of costs cantot be established, -
through court system data the rulc-making dutbiority should include 4 reasonor -
reasons why the estimale is not provided ' :
Upon publishing a proposed rule or regulation, a tule making authoity should -
siet forth in writing the necessity and benefits to be derived froni the rule
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@ Upon publishing a proposed tule or regulation, a tule making authotty should
publish a stalernent deteiling what, if any, reporting requireivents, forms or other
papeiwork atioineys will be requited 1o prepare as 4 vesult of the rule being

proposed
@ Upon publishing a proposed rule o1 regulation, a rale-making authority shoutd
set {osth in writing any other considerations that fed 1o the pmpased Tule ‘making
8 Aftet compleiion of the above protedures, and after due consideration of the

comments recsived, a tole-snaking authos ity iy ( a) withdiaw the proposed rale,
{b) proceed to adopt the proposed rule, or {€) modify the proposal and seek
written comments-on the. said modification

B. Mandatoxy Continving Legal i Caueation and A;g_gigged Connsel Qaac&

Ihﬂ( Oramission tecommends thal:

® The CLE Boatd veview the panoply and quality of course offerings as part of the
mandatory re certifteation of MCLE provides

® The court sysiem publicize that attorneys may receive MCLE credits for -
technology courses ag pait of thejr MCLE requirements

8 Assigned cotnsel recetve one. MUCLE credit for every 12 hours of assigned
counsel woik, with & maximum of fowr MCLE eredifs pet reporting period

» Volunteet neutrals who parficipate in coust annexed alternative dispute resolution

programs receive MCLE wredits for theit work:

(o8 Discinlinary Giievance Procedurss

In ordet o ereafe a unifonth svstem, the Commission recommends that:

2 The New Yok State Ieumhtme amend the Judiciary Law to vest id the
Adminfstrative Boaud of the Cowts the responsibility 1o establish uniform roles
and piocedures for the attomney disciplinary process in all fowr appellate

divisions
8 Absent such leg Iaimm the Appellate Divisions adopt statewide uniform tules
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n, Procednres fox Reselving Fee Disputes

i

The Comniission recommends that the

Yart 137 Rules and Guidelines be revised as follows:

1f the client initiates a fee dispule, the ¢lient must specify prior to the arbitration
which ehatge o1 part of thie bill or legal service the client disputes and provide
such notice o the altomey 1 hé arbitrator(s) must specifically limit the hearing
10 those items in the bills o1 performed as services specified by the client

If a client does pot object to billiiyps received on 4 regulwr basis through the
course of representation, the burden should shift to the client to provide a
meritorious c‘cpmnatmn ds 1o why he or she did not object to the attorney’s fees
within the time prescribed by the ietainer agreeiment. and to prove that the .
attorney’s fee vwas not fair or reasonable :
Lraining cunicula for arbitrators should be uniform statewide and speeify how
arbitration decisions aié made, cxplain the sisnificance of fhe signed retaines
agreement or cogagement letter; and explain that the role of the artbitrator is to
decide whether the attorney’s fees are “fair and reasonable™ by applying the terins .
ofthe engagement leticr or retainer agreement, unless the fees chnrged are illogal,
excessive, of otherwise piohibited by law.

Establish a uniformapproach to appoint arbitrators and structure parels Onany
panel whete ouly ofic 2ibittutor sits that arbiiratos should be experieneed in the
ared of law m whxch the mb;tmmo atiginey provided representation to the -
vomplaining client. On panels of thiee, the pavie] should consist of at least two
aftorney arbitrators, one of Whom has some practical experiencein theaiea of 18w
in which thé abitrating attorney provided representation to the complaining -
client
Amend the roles to provide that the arbitration award 1§ final subject only
review under CPLR article 78 Neither the attoiney not the clignt may requesta
de novo hearing

E. Matrimenial Regu iatg;};_iﬁgg_iﬁf%'mﬁﬁﬁmﬁﬂ Small Firm Pragtitioners

1. The Process for Obtaining Secur ity Inferesss From a Client to an Atterney

The Commission recommends that:

®

The process for obtaining a seeusfty interest should be reviewed, and if
apptopriate, streamlined, simplified. eipedited, o climinated as overly
burdensome requiiements.
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® Amendinents to the regulations should explore ways to protect the client’s rights,
weighed against the expense and rieed for qualified counsel

@ Where there is an agreement between the elient and the atiorney consenting to 2
security intercst, the issue should be addressed and presented at the pu,izmmaiy
conference, thus permitting speedy judicial review, and ftppxmal as appropriate

2 The ;%bilig;f to Withdvaw as Attorney for Nen Papment or the Failure by the € ”izem b7
Honpr the Terms of Retainer Agreement

Ihc {eomnmission recammends that

& Tudges consider the cconomics of practice when halancing the state’s need to
protect the interests of litigants
e Courts should giant requests for withdvawal for nonpayment of fees except in -

extonuating circumstances in eqder to avoid a repugnant situation for attomeys

3. Tierease the Annudl Cap on Avarded Fegs for Privately Paid Laiv Gugrdips and
Push jor Enforcement of Such Awards

The Commission tecomimends that:

® Part 36 should be amended to raise the cap on compensation for law guardians
10 §75,000 Fhe cap shonld be wmputed on a¥watds getually paid {ftorh the date
collected,

L To secure the payment of orders awarding faw guardian fees, judges should

eonsider including o provision in theirorders that those fees are ini the nature of
child support and ate not dischageable in bankiuptey

e 1o facilitate the enforcement of law guardian fecs, final prders shouid speeify -
that in the event of a detimlt in payment by a $et date, the award dan be reduced
't a judgment without Rnrther proceedings based on the law grardian’s
affirmation of non compliance
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PARTIY

SIRENG{HENING TIE PROTFESSION

A Lewyer Adveitising

The Commission makesihe Tollowing recorvmendations congering lawyer advertising:

&

The code format of the existing Code of Professional Responsibility should be
1evised 1o embrace the rule format as set forth in the ARBA Model Rules of -
Professional Conduct: , ;
I'he revised rules should make the code commentaries that relafe 10 lawyer
1tixfeiﬁsing pa:i of'ﬂii,‘ new rules to be appt ovi:d by the app‘eﬂat'e di‘visiang
advmtmﬂ_u ‘:tc‘{leW!dﬁ smm shnuid bg Sﬁonsmed by thc Oﬁ' e of {.‘.om _
Administiation ' determiné if "satwration jadv.,emsmﬂ” is vicwed by the New
York public as an intrision on privacy fhat reflécts pootly upon the plofession
A statewide Commmission on Advertising should be established by the Chief
Judge o a district on departmental basis with appropiiaie tegulations that include -
the following provisions: :
(2} All atformeys st maintain copics of their advirtising mterial fora -
period to be established by the Commission on Adverfising (“CA™ and
file copies of the advertising materials with the CA withiri a pregeribed
time petiod
(b) Aftoineys mugt paya fog to the CA, Tor the required filing to defray the
cost of the CA’s operation ]
{¢) The CA shall jandomly monitor all forms of advettising that the CA
determings 10 be "fadse, deceptive or misleading,” and advise the
advertiser of i3 deciston in wiiting
{d)t fpon the specific voluntaty tequest oFan advertiset to the CA, revider
an ppindon whether ¢éitain g:)mpm,nd adverlising s "false, dﬁc,i;:pilw o
isleading” to thie pmgwas‘.d advertiger
(¢} TFthe UA makes a negative determination and the adver tiser proceeds
with its use, the CA shall so intorm the appropriate Giievance

Comimittee
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B.  Attorneys Must Make a Plan for the Continnity of 1heir Practice

Thc Commission resommends thai:

2

&

Solo and small firm practitioners who find themsclves unable to practice, for
whatever reason, Have an advance exit plan aheady in place
Through proper education, most solo and small fivms are likely to implement an
appropriate advance exil plan and des;g,,natc people they know and trist fo -
implement such 2 plan
Local and state bar associations should develop committess 1o educate their -
merhbérs about Advance Fixit Plans and monitor theh fmplementation
Local and state bay association commitiees shouid provide a panel of qualified
attorneys to slep in for solo and small firm practitioners when their piactioe Is
mtermpmd 3
OCA should encowgge aiforicys to develop advance exit plans through
eduicational elforts and pustings on the UCS website. 3‘
Effutts should be made o monitor the e¢ffectiveness of the vatious plaaning
initiatives. 1t is important to look at the voluntary versus involuntary process and
to evaluate the effectiveness of any propdsed regulation from various points of
view including protectng the client inteiest, pwt;.ctmg, the aftorey whose
practice is uﬁe.uuptad and, certainly, protecting the attorney s family who will
undoutitedly experience financial hardship if the prattice is interrupted

« Diversity within the Legal Systom for 1he Selo and Small ¥ivm Practifioner

The Commission makes the following weommendations:

Encourage bat asseciations to educaie solo and small firm practitioners as to the -
benefits of suppoiting diveisity in their own organizations and elsewhere in the '
legal system,

Promete divarsity in the poo! of practifioners qualitied for court appoiniments as.
fiduciaties and assigned counscl through teaitding piograms
Continue and expand diversity awareness and sensitivity programs forall judicial -
and nomjadicial cowi eniplovess :
Encoutage bur associations to develop and maintain menfoiing programs asd -
networking opportunities for sclo und smal] fim practitioners of diverse -

bud@g ounds 7
Strengthen intetpitter services for non Poglish speaking liigants in the courts.




D.  Pri Bono Services

In the face of gredt need and apparent stagnant participation by roughly half of the Bat, the

Cominission recominends that: L
® The provision of pio bono sepvices to the poot must rémain voluntdry In those

arcas whete it Is ghlecty ely mandatory: it shmuld revertto voluntary '

8 All attorneys shojild cemnthft to previdé a minimum of 20 hows per yeat of pro

bono services This amounts 1o Iess than two houss per mionth  Whete ossible,
atforneys should aspiie to exceed the goal sctby the NYSBA  Attomeys in larger
firms should perfoim a propoitionate share of pro bono services. All firms
should have polfcics that cneourage, recogniz, and teward attorneys 1o
participate in pro bono activities
@ The courts should provide incdnitives to atforneys who partigipate in pro bono !
activities. This should include more CLE eredit for pro boro work and speeific. 4
public recognition of atiomeys who do the public goad Altginéys should
voluntarily keep track of the iime they spend on pre beuo atters
8 OCA and local bat asSociaffoss should provide fres CIE and tiaining for
attorieys who agrée fo perfoun d specified nunber ol hours or cases 6f pro bono
seryices Meniors should bé assioned to these attorneys to assist them Tfazmng ‘
should includea broad series of topics including but not limited to public benefits
law, real estate taw, landlosd and tensmt issgs, predatory lending, divires,
custedy, grandparents’ rights, foreclosure, and other issues faced by the poor !
® The New York State Legislatwe should ehect legisfation which provides an _f
exemption frommalpraciice claiss in pio botw cases or establishes a public fund
1o cover such claims {tarrently Private Attorney Involvement (PATy coverage is
provided by some logal serviges programs)
@ Programs which matchattoineys and pro bono cHents should: provide fraining for
the clienis  Lhe trajning should nclude instruction designed to ensure clients
have reasonable expectattony understand that there ate no guatanteed outcomes
in fitigation, recognize the benefits of seftlement, and maintain appropriate
intergelions with altoines s
L Bar Asyociations gt all levels should oiganize mpre piogianis 1o do the public
good locally Tt should also be noted that theis ate wiys to pefotm pro bono in
2 limited fashion such as at legal clinics
A Bai Associations should ot w idely publicizé the inéans to participate in pro
bono wetivities, inetuding on their websites, _
3 The New York State Legislature and the United States Congress should provide
more fimding to legal services cotporations to represtnt the goor since the needs -
of the poor cannof be et by jire bono aliomeys alond
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Bar Assmimmm h:,,,;ﬂ service :mei}:aﬁc’;;’és and iatg,er taw ﬁtmssh'ou'[dpzmvide

pio bmws»w;ces 7 7
Legal publishers sheuld provide free online research time for pto bono cases

Law students should begin' doing (he public good by volinteering to do Jegal
research and assist with drafiing documents wuder the supervision of private

attorneys, legal services corporations, and clinies

Those attomgys who are prohibited from outside work by the natute 6f their
employment shoutd be encouraged to donate funds equivalent t6 20 houes of pie
bono-work 1o support Jegal services cotpor alions

Local bar associations should sponsor frequent pra se divoree clinics. County
Cletk and couft persontiel shoatd participate in training the attorneys who will
voluntarily staft these clinics

The District Attorneys and Aftorsiey General should prosecute non-Jawyer
businésses which are engaged in the unlawful prastice of Jaw. Fines should be
impﬂs»d weliehi gan be used {o support the wotk of legal services Cotporations

(These businesses also exact faige fees from poot consumers by cimmmg that :
they can do what an alioimey does (or fess money Often they are moreexpensive :

and thé work product is snusable )

The o1ganized bar should publicly recognize lawyers who do the public good on "

a frequentbasis  1his will éricowage ttorneys to panticipateand help bolster the
igputation af iaWy N geneially
Couits should give aloineys who serve pro bono greater considetation in

scheduling and hmmw goult appenrances in these cases by providing expedited

ot more immediate access, o1 by establishing separate calendars for pra bono
cases o staggeting edlendis o expedite the hearing of pro bono cases

OCA should publicize that probono net/ny provides a comiprehensive resource
on pto bono opportunities OCA showid place the link to piobone net/ny in 2
mote promineiit place on ity website,

Bar Associations should maintain feferral Hists which congistently include
aftorneyvs who will jakep pro bine and modest means cases.
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INTERIM REPORT ON IMPLEMENTATION
OF THE
REPORT OF THE COMMISSION ON SOL O AND SMALL FIRM PRACTICE

in February 2006, the Commission to Examine Solo and Small Firm Practice
issued a report recommending a series of initiatives for the Judiciary, the Legislature
and bar associations to consider. The Commission recommended reforms to better
support solo and small-firm practitioners by such means as increasing reliance on
technology, streamlining court procedures, and reducing the direct costs of litigations

In the three years since the Commission report, the Judiciary has been steadily
addressing many of the Commission’s recommendations This update provides a

status report on these ongoing efforts

A. Filing by Electronic Means

E-filing represents perhaps the single most powerful tools for leveling the playing
field between the large firm and the solo and small firm practitioner

Despite the statutory requirement of consent of ali parties, continued progress is
being made in expanding the use and acceptance of e-filing Since 2000, close to
120,000 cases nave been e-filed As of December, 2008, there were 9,230 attorneys

registered to use the system

Recent developments, responsive to Commission recommendations, in support
of expanded e-filing include:

. Expansion of Authorized Jurjsdictions and Case Types  Over the past
several years, OCA has sought legislative authorization {o expand e-filing
to new counties and to new case types, in large part, based on
recommendations from the State Bar Association and other bar groups
As of the most recent amendment to the legislation {2008), e-filing is how
available in 17 counties for use in commercial, tort and tax certiorari
cases,’ and in two of those counties-Broome and Erie-in any type of case
that the Supreme Court determines. E filing is also authorized for
Surrogate’s Court in five counties - Chautauqua, Erie, Monroe, Queens
and Suffolk, as well as in the Gourt of Claims, and in New York City Civil

"Those counties are: Albany, Bronx, Broome, Erie, Essex, Kings, Livingston,
Monroe, Nassau, Niagara, New York, Onondaga, Queens, Richmond, Suffolk, Sullivan

and Westchester
-



Court, for no-fault claims filed under section £102 of the Insurance Law

. Training and Support  OCA has expanded its e-filing training and
support program OCA also maintains the E-Filing Resource Center,
which is staffed by experienced clerks fully familiar with the e-filing
system, who are available by telephone and email to answer questions
from attorneys, as well as Judges, court personnel, and County Clerk
staff This January, representatives from the Resource Center again
attended the State Bar Assoclation’s annual meeting, providing
information, demonsirations, and registering attorneys for the e-filing
program In addition, the Resource Center publishes a newsletter, to
report on the latest developments in e-filing and encourage increased use

of the system.

In addition, in May, 2006, Jeffrey Carucci was appointed to the
newly-created position of Statewide Coordinator for E-Filing Mr Carucci
and representatives of the E-Filing Resource Center have conducted
scores of training sessions across the state, and hundreds of attorneys
have taken advantage of this program, for which CLE credits are awarded

at no cost

. Revised E-Filing Rufes  In May 2008, the Chief Administrative Judge
issued revised e-filing rules for Supreme Court, as well as new rules for
e-filing in New York City Civil Court and Surrogate’s Courts The rule
changes reflect comments and suggestions by attorneys and other e-filing
users Among the changes are simplification of the procedures for the
alectronic service of interlocutory papers through the e-filing system, and
authorization for use of a "filing agent,” such as a paralegal or service
company, {o file on behalf of an attorney (Uniform Rule § 202 5-b).

. Updated User Manual and Redesigned Web Site  The online E-Filing
User Manual has been completely revised, as have the online FAQs In
addition, a redesigned E-filing web site will be introduced within the

coming months.

B Online Calendar and Case Information

OCA continues to expand online access to calendar and case status information
(e g, the next scheduled court appearance, the filing of a decision) Currently online
case and calendar information is available on the eCourts page of the UCS web site for

the following courts:
. Supreme Civil, all 62 counties

. Local Clvil, all New York City counties and three cities outside of NYC
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Criminal, all New York City counties and eight counties outside of NYC

Family (with redactions to ensure privacy, including names of litigants), all
62 counties

Housing, all New York City Counties and the Buffalo City Court

Additional counties and cities will be added to the eCourts site as those courts
transition to new automated case management systems that are now under

development *
C. eTrack — Free Online Case Tracking Service

The Commission noted that the UCS web site included a feature called
"CaseTrac,"” which provided subscribers with case tracking and email notification
services for a small monthly fee for each case tracked This feature has been renamed

eTrack, and is now available at no cost

This service covers Civil Supreme in all 82 counties and local civil cases in New
York City and three upstate cities Subscribers to this free service sign up online for
email notifications of case activities in as many cases as the subscriber chooses.
Notifications include email notice of upcoming appearances, at the subscriber’s option,
gither 1, 7, 15 or 30 days prior to the scheduled appearance As of December 2008,
eTrack has almost 13,000 user accounts fracking 225,000 cases

D. Online Forms

Over the past several years, there has been a significant increase in the number
of forms and documents available on the court system’s web site. Many of these forms
are downloadable in several formats (Word, WordPerfect, PDF, and Omniformj}
Particular attention is being paid to the development of statewide, fillable forms.

E Availability of Court Files on the Internet

The Commission recommended that the court system expand availability of court
documents on the Internet, with adequate protection for confidential and private

information

In addition to the increased number of decisions and to the growing volume of
information about court calendars and case status available online, there are fwo pilot

*For example, by March 2010, every city court in the State will be on the new
local civil automated case management system, and therefore calendar and case
information about these courts will be added to the eCourts site
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projects making case file documents (summonses, complaints, answers, notices of
motions, ete), available online, one in New York County and the other in Broome
County The New York County project provides online access to scanned images of
court documents in Supreme Court Civil cases, while the Broome County project covers
Supreme Civil and criminal cases in County Court In both pilots, the courts have
published guidelines to protect the confidentiality of certain information(such as social
security numbers, financial and heafth information}

Later in 2009, both of these pilots will be evaluated, to determine how best to
expand the Intemet posting of court files to cther counties

F. UCS Web Site

The UCS web site —~ which receives more than 500,000 visits each month ~
continuously grows and improves At the time of the Commission’s report in February
20086, the web site had 39,000 static web pages and 7,000 PDF files Today the site
includes more than 53,000 web pages and aimost 150,000 PDFs

The Commission recognized that the UCS web site is "a great source of
information and valuable tool for the solo and small firm practitioner,” and made a
number of recommendations designed to enhance the usability and usefulness of the

web site, including improved search and navigation functions

. Navigation and Search Functicns  In light of the vast amount of
information found on the site, constant attention is paid to improving
navigation, to ensure that the content can be easily found by users. In
March 2009, the UCS web site will be redesigned to add new navigation
tools {including a topical list of Frequently Asked Questions, and a list of
Most Requested Pages) and to make all navigation aids easier to find and
use, by placing them prominently on the home page of the site

. Accessibility The Commission also highlighted the importance of
ensuring that the web site is accessible to the disabled. This issue is an
ongoing priority, and QCA seeks to comply with the accessibility
standards of the World Wide Web Consortium and the NY State
Department of Technology OCA is also working with consuitants from
the National Federation of the Blind, who are reviewing pages of the web

site and making recommendations for upgrading accessibility °

*The Commission also commented on the availability of foreign language content
on the web site  Over the past several years, there has been significant progress in this
area For materials in five of the most comman foreign languages (Spanish, French,
Chinese, Korean and Russian) there are links from the homepage of the UCS web site
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G Wireless Internet and ofher Technological Advances

Other Commission recommendations with respect to technology included
instaliation of Wireless Internet (Wi-Fi) service in all in courthouses, as well as
expanded availability of digital evidence presentation systems The status of these

initiatives are:

* Wi-Fi Access  As of December, 2008, Wi-Fi access is available in more
than 100 courthouses Service is available in 60 Jury Assembly rooms
and in 31 public access law libraries Installation of Wi-Fi service has
become a standard feature in new courthouse design, and OCA will
continue to implement its plan to expand service in existing courthouses,
with the goal of Wi-Fi access in every courthouse in the State

Digital Evidence Presentation = OCA continues to expand the avaitability

of digital evidence presentation systems in its courthouses This
deployment has been aided by two developments: a reduction in the cost

and an increase in the portability of the systems

H Use of Email and Facsimile Transmissions fo Communicate to the Courts

e e A i e

The Commission recommended that courts make greater use of email and
faxes to communication with the bar (e g , notices of dates and times of appearances,
and submission of stipulations of adjournments, preliminary conference orders)

With respect to the recommendation that notice of appearance dates and time
be given by email or fax, note that the no-cost e Track service discussed above provides
automatic email notification of the next appearance in an case Supreme Civil cases
statewide and local civil cases in cerfain counties

Over the past several years, OCA has encouraged the use of email and faxes for

communication between the courts and counsel by ensuring that the courts are
adequately equipped with fax and scanning machines Expanding the use of faxing and
emailing will continue, as part of the court system’s recently announced Green Justice

Initiative

In New York City, the Civil and Family Courts have posted a vast amount of information
in cther languages Civil Court has parallel sites in Spanish and Chinese, with bilingual
forms (which must be submitted in English). Family Court has a duplicate site in
Spanish NYC Criminal Court has frequently asked questions available in French The
CourtHelp site (designed for self-represented individuals, but an excellent resource for
all attorneys, as well}, has a mirror site in Spanish The addition of foreign language

material continues as a priority
5.



in addition, QCA is developing online forms that can be filled out and submitted

electronically, both for court proceedings (e g, the preliminary conference form)., and
for administrative purposes (e.g , attorney registration and SecurePass applications)

i. Teleconferencing and Videoconferencing

The Commission recommended that the court system promote the use of
teleconferences and videoconferences so that attorneys do not have 1o travel fo the
courthouse for short conferences and other appearances OCA has encouraged the
use of teleconferencing and videoconferencing, and has attempted to ensure that the
courts have the necessary equipment. in conjunction with the recently-announced
Green Justice initiative, OCA wilt continue to expand teleconferencing and
videoconferencing for both court proceedings and administrative functions

J. Summary Jury Trials

The Commission found that the summary jury trial is a practical means "of
resolving cases without incurring exorbitant expert fees and litigation expenses,” and

recommended its use throughout the State *

Summary jury ftrials, which were first introduced in Chautauqua County in 1988,
are adversarial proceedings in which jurors render a verdict after an expedited trial,
typically lasting one day In March, 2006, realizing their potential for speeding up the
resolution process and reducing costs, the Chief Administrative Judge appointed Judge
Lucindo Suarez to the newly-created position of Statewide Coordinator for Summary
Jury Trials Since then, the use of summary jury trials has expanded to all Judicial
Districts in the State, with summary jury trials now in use in more than 20 counties

Summary jury trials not only reduce the cost of litigation by expediting the trial
process itself, but can also significantly reduce the lime from note of issue to trial In
Bronx County, where summary jury trials have become increasingly common, the wait
for a trial date has been reduced from three years to ten months since summary jury

trials were first introduced

K.  Alternative Dispute Resoclution

The Commission found that the court system's ADR programs have
"demonstrated success,” and that when these program "work, they work well * The

‘The Commission's recommendations alsc applied to the non-jury initiative
While at one time was used by a number of judges in the Bronx, the non-jury initiative
has fallen into disuse and over the last two years, no requests have been made to use
the process Accordingly, going forward, the emphasis will be on increasing the
availability and use of the summary jury trial
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Commission found, however, that the "availability and use of such program vary
tremendously throughaout the state " Report at 40, 41  The Commission therefore
recommended that the court system examine these programs "to assess which
methods work best and why, and implement those programs on a statewide basis "
Report at 41 The Commission alsc recommended that OCA establish standards for
the training and evaluation of neutrals and require neutrals to be experienced aftorneys.

. Assessment and expansion  Since court-referred ADR programs were
first introduced in the courts more than ten years ago, the number and

variety of programs have increased substantially The Office of
Alternative Dispute Resolution Programs continuously assesses these
programs, both to improve their effectiveness and to identify which
programs work best, with the goal of expanding the successful models °
Based on these assessments, the number and scope of ADR initiatives
across the State have increased dramatically with particular successes
achieved in the area of community, commercial and family related
matters Among the key areas if ADR expansion are:

> Community Dispute Resoclution Centers are a public and private
partnership that provide mediation for thousands of cases that
would otherwise end up in court Each year, nearly 40,000 cases
are handled by the CDRCs serving over 6,000 individuals Cases
average roughly 6 weeks from time to disposition when handled
through the CDRC at minimal cost to the State compared with the
more traditional court process Annual exit surveys of parties who
went through CDRC mediation show satisfaction rates as high as
96% including parties whose cases did not result in an agreement
Overall, resoluticn rates for CDRC matters typically reach 80%

each year

> Commercial Mediation has been another area of great expansion in
recent years The first mediation program for commercial cases in
New York was launched by New York County in 1985. Today,
mediation is available or new pragrams are in the final stages of
implementation in New York, Nassau, Suffolk, Westchester, Kings,
Queens and Erie Counties. These Commercial Division courts have
their own rosters of highly-trained and experienced mediators,

*The Office of Alternative Dispute Resolution Programs has, over time, been
assisted by a number of advisory groups that have included representatives of the bar,
including, a number of years ago, an ADR Task Force that made a number of which
significant recommendations that were adopted Presently, there is an Ethics Advisory
Committee that provides advisory opinions on ethical issues that are raised through

mediation




many of whom are specialists in particular areas of commercial
litigation The success rate of these mediations has been high - for
example, in New York County in 2007, 318 cases were referred to

mediation, and of those, fifty six percent settled

Matrimonial and Family ADR has also been an area of significant
growth, with thousands of family related disputes successfully
resolved through mediation each year For example, custody and
visitation mediation is available statewide at little or no costto
litigants in Family Court Mediation is also available for parent-
teen/PINS cases, child permanency cases and soon mediation
services will be expanded to juvenile delinquency cases as well

Qualification and fraining of neutrals  Recently, the qualifications,
appointment and training of neutrals was addressed comprehensively in

June 2008, Part 146 of the Rules of the Chief Administrative Judge was
adopted, establishing The Guidelines for Qualifications and Training of
ADR Neutrals Serving on Court Rosters, which set forth the gualifications
and training requirements for neutrals serving in the court on all court
rosters. Pursuant to these rules, all neutral evaluators on court rosters
must be attorneys with at least five years experience, and with at least five
years of experience in the area of law being referred (or have served five
years as a judge, with substantial experience in the particular area) and
meet specified training and continued fraining requirements
Appointments to a roster are for a period of two years and then individuals
are eligible for re-designation This new rule will provide a level of
consistency necessary to ensure guality mediation throughout the courts’

programs.

The Commission recommended that judges assigned to matrimonial parts
receive specific training relating to awards o non-monied spouses to ensure proper
issuance and expeditious enforcement of such awards, and that the court system
explore implementing streamlined procedures for securing and enforcing counsel fee

awards

.

Training QCA, through the Judicial Institute, provides specific training o
judges assigned to matrimonial part relating to award of counsel! fees to
the non-monied spouse to enable that spouse to continue or to defend the

matrimonial action

Award and Enforcement of Counsel Fees OCA has sought legislative

amendment of Bomestic Relations Law § 237, which govemns the award
of counsel fees in matrimonial actions The proposed amendment would
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reverse a presumption — under current law the burden is on the party
seeking a pendente lite award to show why the interests of justice require
it, while under the amendment there would be a presumption in favor of
an award in appropriate cases, and in those cases where relief is either
denied or deferred, the judge would be required to set forth the reasons

for the decision

. Streamilining enforcement  To further streamline enforcement of
counsel fee awards, the Office of the Deputy Chief Administrative Judge
for Matrimonial Matters developed a model order that has been shared
with all matrimonial judges statewide, which provides, in part, that "If the
counsel fees are not paid with xx days the clerk is directed to enter a
money judgement in favor of counsel upon written affirmation No further

notice is required "

M.  Rule-Making

The Commission recommended that notice be given before any new rule
affecting attorneys is adopted, along with the opportunity to comment, that if a proposed
rule wili have a substantial economic impact on attorneys, consideration should be
given to holding a public hearing, and the announcement of a proposed rule should
include cost factors, reporting or other paperwork requirements, as well as an

explanation of the purpose of the rule.

Although there is no legal mandate that the court system publish rules for
comment before they are adopted, the court system often seeks public comments on
proposed rules, especially those that could have a significant effect on the bar or public
For example, prior to the adoption of the amendments to the Disciplinary Rules of the
Code of Professional Responsibility governing advertising by attorneys, those proposed
rules were made public and comments invited In response to comments received a

number of changes to the proposed rules were adopted.

N. Continuing Legal Education

The Commission recommended that the CLE Board review the variety and
quality of provider course offerings as part of recerification The Commission also
made a number of recommendations with respect to CLE credit, including that OCA
and bar associations provide free CLE for attorneys who agree to perform a specified

number of houses of pro bono service

. Provider Certification and Quality Review New York State has one of
the most rigorous accreditation standards of the 43 states with mandatory
CLE. The CLE Rules require that written materials accompany every
program and that a lawyer be present at all CLE courses [n addition,
every new and renewal application for certification as a CLE provider is
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reviewed by a OCA attorney In evaluating providers for recertification,
the Board considers a variety of factors, including the list of courses that
are being offered, whether attendance recordkeeping has been properly
performed, feedback from the individuals who have taken the courses, as
well as a detailed review of a representative sample of the courses
offered In addition, CLE staff pericdically attend programs to ensure
providers are complying with our rules. All complaints received about the
quality of courses are investigated and appropriate action is taken to
correct problems found

. CLE Credit QCA regularly offers programs that provide free CLE credit
to members of the bar (e g, efiling training, program on how attorneys can
effectively use the mediation process), and many UCS judges and
nonjudicial employees participate, without charge, in bar association and
other CLE programs [n addition, OCA and the Appeilate Divisions
provide free training, with CLE credit, for assigned counsel

0. Procedures for Resolving Fee Disputes

The Commission recommended that training for arbitrators be uniform
statewide, that there be a uniform approach to appointing arbitrators, that at least one
arbitrator should be experienced in the particular area of the law, and that the rules
provide that the arbitration award is final, subject only to review under CPLR Article 75

The Attorney-Client Fee Dispute Program is overseen by a Board of Governors
and is coverad by the Part 137 Rules and Guidelines. Arbitrators throughout the State
receive uniform training provided by court system instructors  The training focuses on
local procedures, the arbitrator's role, as well as the significance of the signed retainer
agreement, or letter of engagement, in reaching a decision. The Part 137 Rules
specificaliy provide that attorneys "with appropriate experience for the proceeding in
question” are 1o be appointed The Board of Governors is currently reviewing the rule

regarding the right to a de novo hearing

P. Ingrease the Annual Cap on Awarded Fees for Privately Paid Law
Guardians

The Commission recommended that the Part 36 cap on the yearly
compensation paid to law guardians be increased Effective January, 2007, the yearly
cap for Attorneys for the Child (formerty Law Guardians) was raised from $50,000 to

375,000

Q. Lawyer Advertising

The Commission found that, in large part because of the high cost of television
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advertising, it is more difficult for solo and small firm practitioners to compete with

attorneys who can afford such advertising, and that the much of the televised
"saturation advertising” by attorneys is "unseemly and demeans the legal profession in

the eyes of the public and the bar " Report at 63. In response to these and other

concerns about attorney adverting, the Commission made a number of
recommendations with respect to lawyer advertising and to the revision of the Code of

Professional Responsibility

The Administrative Board of the Courts adopted new rules governing attorney
advertising effective February 1, 2007 The new rules address many of the issues
raised in the Commission’s Report, as well as issues and concerns separately raised by
the State Bar Association The final rules also reflect consideration of comments
received by bar associations and members of the bar during the comment period
Among the highlights of the new rules are clearer definitions of what constitutes an
advertisement and solicitation, updated regulations concerning web advertising,
restricting both plaintiff and defendant taw firms from solicitation for 30 days in personal
injuryfwrongful death cases and an expanded certification for court pieadings The

rules are subject of pending litigant

R. Diversity within the Legal System

This Commission recommended that OCA promote diversity in the pool of those
qualified for court appointments as fiduciaries and assigned counsel through training f
programs The Commission further recommended that OCA continue and expand
diversity awareness and sensitivity programs for all judicial and nonjudicial court
employees, and strengthen interpreter services for non-English speaking litigants.

. Training for Fiduciaries and Assigned Counse!  Training programs for
fiduciaries are presented by local bar associations, with Judges and UCS

nonjudicial personnel often serving as presenters in these programs 7 In
addition, the court system itself provides no cost training (with CLE credit)

to assigned counsel

. Diversity Awareness and Sensitivity OCA and the entire court system

have addressed diversity awareness and sensitivity through a variety by
means, including training, committees, recruitment outreach and
personnel procedures, and the new Chief Judge has stated that these
issues will continue as matters of high priority

. Court interpreters  In April, 2006, the Gourt System issued an Action
Plan on Court Interpreting, which set forth a comprehensive program for
improving the efficient and effective defivery of interpreting services in the
courts Key accomplishments under the Action Plan include:

> The testing and assessment of interpreters has been strengthened
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Increased mandatory training for both court interpreters has been
implemented

v

Increased recruiting of and outreach to prospective interpreters has
been undertaken, and the compensation of voucher-paid
interpreters has been increased

An a-scheduling program has been implemented to make better
use of interpreters’ time and to facilitate assignments, as well as to
ensure that only interpreters who have passed all required tests
and taken the required training are used

Judges and nonjudicial personnel have received additional fraining
on the need for and use of court interpreters

> Greater use if being made of remote interpreting, to provide
interpreters to areas where an interpreter in the particular language
is not available, including a pilot program to test the viability of
providing such services in the justice courts

In addition, the Chief Administrative Judge issued a new Part 217 to the Uniform
Rules for the Trial Courts mandating the appointment of a court interpreter in those
cases in which a party or witness is unable to understand and communicate in English
This rule codified what had been the practice in New York, which provides interpreting
services in a broader range of cases and circumstances that any other state

s. Pro Bono Services

The Commission recommended further steps to encourage and support pro
bono activities, including providing free CLE and training for attorneys who perform pro
bono services, using staggered or separate calendars for pro bono cases, and
publicizing pro bono opportunities

ProBonolNY  Since 2005, the court system has been an active
proponent of ProBonoNY, which was established as a collaborative effort
among the courts, the bar and legal services, to promote pro bono
activities Currently, there are six active committees (in the Fifth, Sixth,
Seventh, Eighth and Ninth Judicial Districts and Suffolk County-with
committees in the works in Nassau and the Third J D, and others in the
planning stages} with a diverse, representative composition, which work to
identify and address locai needs The court system has provided funds
for Pro Bono Coordinators to work with these groups and organize these
programs. Under the auspices of ProBonoNY, there are CLE programs
that address specific topics (such as family law, matrimonials), offered at
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no cost to attorneys who agree to accept pra bono assignmenis
Mentoring is also available and yearly recognition ceremonies are held
One of the issues still under consideration by the commitiees is whether

special calendars should be established for pro bono cases.

Other Pro Bono Programs  The court system has undertaken a variety
of pro bono projects with the bar, most of which provide free CLE credit

for training  Among the joint court system-bar pro bono initiatives are:

The New York City Civil Court has at least four different Volunteer
Lawyers Projects (in Housing and Civil, as well as a Volunteer
Lawyer for the Day Project and a Guardian Ad Litem program, both
in Housing} that combine free CLE training as well as additional

CLE credits for service

»

> Under New York City Family Court’'s “Lawyer for a Day” program
attorney provide free legal advice (not representation) to litigants in
child support and paternity cases Atftorney volunteer to spend a
day in court helping seif-represented litigants prepare pieadings,
determine when evidence they need to present their case, and help
interpret orders after a case is completed.  Attorneys attend a fuil-
day training program provided by the court and each attorney
receives six hours of CLE from the NY$S Judicial Institute

» In response to the growing foreclosure crisis, the court system has
been working closely with bar associations to establish pre bono
programs to assist homeowners in settiement conferences with
lenders To date, more than 1,000 atforneys have been trained

Publicizing Pro Bono information  Information for attorneys about the
ProBonoNY initiative, probono net, and the many Civil Court programs are
available in several locations on the court system’s web site A new web
site for the ProBonoNY initiative, itself, is also under development
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