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Dear -

This i3 in response to your letter to me of
Deceamber 30, 1993 in which you ask wheather particular paysent
mathodologies used dDy » orofessional corporation ("P.L.%) ¢t
P8y & business corporation for services rendsred would
violate $6530(19) of the Education Lav. Us Baliove that the
first two proposed methodologies clesrly would constitute
imperaissible fee splitting under that statute and that the
third provosed aethodelogy also probably would violate that
subdivision for the reasons discussed bDelow.

The business corperation in gquestion provides
SPace, eauipgsent, and sanagement services to the shysician
ownad P.C. In asddition, the business corporstion alse
services the diagneostic squipment, provides supplies: pays
the utilities, provides housekesving and janitorial services
and clerical and non-medical technical personnel.

1. Under the first proposal: the physicians would Bil}
for the professional component (®"resding fees®}), retain 10X
of the asount received, snd share any profit with the
tusiness corporation oen a %50/50 bdasis.

Educetion Law $6530(19%) srohibits arrangements,
contractusl or otherwise. in which a professional licenses
arranges or agrees to pay fer goods or services provided by
an individusl or entity not licensed to sractice ths sase
profession in which the amount paid is directly or indirectly
related to the income or receipts which the licenses derives
from the professionsl services provided. (Artachs

» 133 AD2d 59¢ (2d Dest. 198733 Jaliotiki

* v, Walkeg, 115 AD2d S81 (2d Dest. 1985). ape. diseissed. 48
'O . 129 AD2d 373 (3d Dept. 1987))

NY2d 6643 Qkereke v, State
, 119 AD2d 732: Sacha v. Saleshin, 138 AD2d

Xatz v. fuckersan
585 (2d Dept. 1988)).



In the above hypothetical, the amount to be pPaig to the
entity not licensed to practice medicine would be directly
related to the income derived from the professional services
provided and would therefore be prohibited.

2. Under the second proposal the business corporation
would receive S50% of the physicians' reading fees. This
would clearly constitute illegal fee-splitting for the
reasons discussed with regardg te your first hypothetical.

3. The third provossl is described only as the Payment
of 3 "fixed™ fae for each service rendered although the
amount would vary by as much a3s almost ¢200 depending uson
the procedurs performed. We find this description too vague
to comment upon specificslly, but we tan provide vouiwith the
general paramgters within which any payment arrangliont
should be evaluated.

Any arrangement or sgreement between 3 licenses and
non-licenses, including individuals who say be licensed in
gifferent professions, under which the licensee is cbligated
to pay for services, goods, or facilities provided by thse
nen=licensee, and the amount of the payment is relasted
directly or indirectly to the licensee's income froa the
practice, constitutes misconduct by the licensee (lnited

L) , v, H r 96 AD2d 176 (2d
Dept. 1983)). This means that paymant for goods and
sorvices to a non-licenses cannet bae based upon & direct
percentage of the professionasl fee charged and cannot be
based upon any other formulation, which, while not » direct
percentage., amounts to the same thing. We guestion whether
that, in fact, is what would bes occurring under your third
proposal. Tha non-licenses c¢an be paid only for the fair
market value of the services provided in an arms-langth

transaction.

Net svery situation in wvhich psyments aporoximate
a percentage sf the fee for professional services, howvever,
constitutes unprofessional conduct. For sxample, if the
ynlicensed provider of goods or services charges "X® for each
iten provided and the licensee's fee for such seorvices
approxisates 8 sultiple of *X", it would not constitute
unprofessional conduct if it can be demonstrated that the
amount charged by the unlicenssed provider is equal to the
providers' cost plus some established profit margin which the
provider wishes to receive froms the goods or searvices
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provided or rendered to the licenses. In such situation the
parties engaged in such an arrangement will have the burden
ef demonstrating that the feas charged are not calculated on
a pearcentage of the fee for professional services. The
parties would also have tc demonstrate that the "X* amount
is for not more than fair markst value of the use of the
squipment andrsor technical services randerasd.

I trust that ysu will sdvise your clients
aceordingly.

Sinceraly.,

0

Peter J illiock
General Counsel
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