
 

N e w  Y o r k  S t a t e  B a r  a S S o c i a t i o N

NYSBA 
Tax Section 
Annual Report 
January 28, 2014 



 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

Executive Committee 2013 

OFFICERS 
January 2013 – September 10, 2013 

DiaNa L. woLLMaN 
chair 

DaViD H. ScHNaBeL 
First Vice-chair 

DaViD r. SicULar 
Second Vice-chair 

DaViD H. ScHNaBeL 
chair 

OFFICERS 
September 11 - January 2014 

DaViD r. SicULar 
First Vice-chair 

StePHeN B. LaND 
Second Vice-chair 

COMMITTEE CHAIRS 

Bankruptcy and Losses 
Stuart J. Goldring 
Linda Z. Swartz 

Financial Instruments 
Michael S. Farber (Jan-Sept) 
william L. Mcrae 

Compliance, Practice and Procedure Inbound U.S. Activities 
elliot Pisem of Foreign Taxpayers 
Bryan c. Skarlatos Lee allison 

Peter J. connors Complexity and Administrability 
edward e. Gonzalez Individuals 
Joel Scharfstein Sherry S. kraus 

Joseph SeptimusConsolidated Returns 
andrew H. Braiterman Investment Funds 
kathleen L. Ferrell Marcy G. Geller 

amanda Nussbaum Corporations 
Lawrence M. Garrett Membership Diversity 
Vadium Mahmoudov Marcy G. Geller 

Cross-Border Capital Markets New York State Taxes 
S. Douglas Borisky Paul r. comeau 
andrew walker arthur r. rosen 

Employee Benefits New York City Taxes 
eric w. Hilfers Maria t. Jones 
andrew L. oringer irwin M. Slomka 

Estates and Trusts Outbound Foreign Activities 
alan S. Halperin of U.S. Taxpayers 
Laura M. twomey Peter F. G. Schuur 

Philip wagman 

MEMBERS AT LARGE 

Janet a. andolina robert J. Levinsohn 
robert e. Brown charles Morgan 
Steven anthony Dean David M. Schizer 
charles i. kingson Stephen e. Shay 

FORMER SECTION CHAIRS 

John e. Morrissey, Jr. Herbert L. camp 
Martin D. Ginsburg william L. Burke 
Peter L. Faber arthur a. Feder 
Hon. renato Beghe James M. Peaslee 
alfred D. Youngwood John a. corry 
Gordon D. Henderson Peter c. canellos 
David Sachs Michael L. Schler 
J. roger Mentz carolyn Joy Lee 
willard B. taylor richard L. reinhold 
richard J. Hiegel Steven c. todrys 
Dale S. collinson Harold r. Handler 
richard G. cohen robert H. Scarborough 
Donald Schapiro robert a. Jacobs 

StePHeN B. LaND 
Secretary 

MicHaeL S. FarBer 
Secretary 

Partnerships 
John t. Lutz 
eric Sloan 

Pass-Through Entities 
James r. Brown 
Matthew Lay 

Real Property 
robert cassanos 
elizabeth t. kessenides 

Reorganizations 
Joshua Holmes 
eric Solomon 

Securitizations & Structured Finance 
Jiyeon Lee-Lim 
Lisa a. Levy 

Spin Offs 
Deborah L. Paul 
karen Gilbreath Sowell 

Tax Exempt Entities 
Stuart rosow 
richard r. Upton 

Treaties and Intergovernmental 
Agreements 

David r. Hardy 
andrew P. Solomon 

Jack trachtenberg 
Gordon warnke 

Samuel J. Dimon 
andrew N. Berg 
Lewis r. Steinberg 
David P. Hariton 
kimberly S. Blanchard 
Patrick c. Gallagher 
David S. Miller 
erika w. Nijenhuis 
Peter H. Blessing 
Jodi J. Schwartz 
andrew w. Needham 
Diana L. wollman 



 
 

 
 

 

 
 

 

 
 

 
 

 
 

 

 

 
 

 
  

New York State Bar Association
 
Tax Section
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Good afternoon. 

one of the responsibilities of the chair of the tax Section is to present to this 
group at this lunch an annual report about what the tax Section actually did over 
the last year, and i am very pleased to submit that report to you today. 

this has been unusual year.  Diana wollman (who is going to speak in a min
ute) actually served as chair of the tax Section this past year until early September
-when she left private practice and went to work at the internal revenue Service. 

Under our by-laws, with Diana’s departure, i took over as chair and will have 
the privilege (although some may say curse) of serving as chair of the tax Section 
through next January (at which point i will have the opportunity to speak to this 
group again). 

two things clearly flow from all this.  First, the annual report for 2013 is as 
much Diana’s report to give as it is mine as she deserves credit for most of what is in 
it. Second, if ever there were a year for the chair’s remarks at this lunch to be brief, 
it is this year. 

So, i plan to keep my remarks to a minimum and will be handing the micro
phone to Diana in a minute. But, before i do, i am going to spend a few minutes to 
explain a bit about what we do in the hope of getting even more of you involved and 
to thank a few people. 

the primary thing the tax Section does is write reports that recommend 
changes in the tax law.  Some of our reports comment on proposed regulations, some 
respond to specific questions we receive from the government about what we think 
about a particular issue or area, and some reports are not solicited by the government 
at all but relate to matters that we think the government should address. 

our process for preparing is rigorous.  while one person is typically in charge 
of writing a report, the scope and recommendations of a report are typically devel
oped over the course of several months by a fairly large working group.  when the 
working group is done, the report is then vetted (and i mean vetted) by the tax Sec
tion’s executive committee.  once the executive committee is done, the report is 
finalized by an administrative committee consisting of the four officers of the tax 
Section. 

a couple of things typically result from this process.  First and foremost, our 
reports tend to be pretty good and (i hope) of value to the people in government. 
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Second, the people involved with a report typically learn a ton—both those who start 
off knowing almost nothing about the topic and those who are true experts in the 
field. accordingly, our reports are quite rewarding—both to those who read them 
and to those involved in preparing them. 

Looking back at the last year, our reports can fairly be divided into three 
groups. the first group of reports focuses on New York State tax issues. this year 
we submitted two reports suggesting changes relating to NY State collection efforts 
and a third report considering whether it would be constitutional for NY State to 
make cer-tain changes to the way it taxes certain trusts. 

the second group of reports involve tax issues confronted by taxpayers (and 
their advisors) in fairly mainstream transactions, including tax free spinoffs, M&a 
transactions where the target has some pre-paid income (which actually comes up all 
of the time), debt issuances by corporations in a variety of circumstances, and part
nership workouts. 

the third group involves tax rules where the number of words in the tax code 
is wholly out of proportion to the complexity of the issues involved and the need for 
treasury and the irS to issue guidance filling in the gaps.  Here, of course, i’m talk
ing about Fatca and (to a lesser degree) the not-so-new medicare tax under Section 
1411. 

i would like to close by offering some thanks. 

First, i would like to thank the entire executive committee and, in particular, 
all of those who volunteered to draft a report or serve on a working group. 

i would also like to thank my fellow officers (including co-chairs)--Jodi 
Schwartz, andy Needham, Diana wollman, David Sicular, Stephen Land and 
Michael Farber. 

third, let me thank Pat Johnson, Lori Nicholl and catheryn teeter of the New 
York State Bar association, for all of their professional support through the year. 

Finally, i would like to thank my assistant, Patricia Lane, who has helped 
me with a bunch of the less glamorous aspects to being chair, including getting the 
reports out the door and generally making sure that things with the tax section stayed 
on track. 

David H. Schnabel 

chair 
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N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N  

NYSBA 
Tax Section 
Annual Meeting 
TUESDAY, JANUARY 22, 2013 
Hilton New York 
1335 Avenue of the Americas 
New York City 

MORNING PANELS 
9:15 A.M. and 10:45 A.M. 

Rendezvous Ballroom and Trianon Ballroom, 3rd Floor 

DUTCH TREAT RECEPTION 
12:00 P.M. 

Grand Ballroom Foyer, 3rd Floor 

LUNCHEON 
12:30 P.M. 

Section Chair Grand Ballroom, 3rd Floor 
Andrew W. Needham 

Cravath, Swaine & Moore LLP AFTERNOON PANEL 
New York City 2:15 P.M. 

Grand Ballroom, 3rd Floor 

AFTERNOON STATE & LOCAL MEETING 
4:15 P.M. 

Lincoln Suite, 4th Floor 

This program is co-sponsored by The New York Bar Foundation 
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S C H E D U L E  O F  E V E N T S

Morning Program
 
9:00 - 9:15 a.m. Business Meeting and Election of Officers - Trianon Ballroom, 3rd Floor 

9:15 - 10:30 a.m. Circular 230: Beyond the Legend (1.5 Ethics)

Rendezvous Ballroom, 3rd Floor 

Panel Chair: Kathleen Ferrell 
Davis Polk & Wardwell LLP, New York City 

Panelists: Edward E. Gonzalez 
Skadden, Arps, Slate, Meagher & Flom LLP, New York City 

Karen Hawkins 
Director, Office of Professional Responsibility, Internal Revenue Service, Washington, D.C. 

Elizabeth T. Kessenides 
Principal, Berdon LLP, New York City 

Mario Verdolini 
Davis Polk & Wardwell LLP, New York City 

9:15 - 10:30 a.m.	 Current Developments in Partnership Tax (1.5 Professional Practice)

Trianon Ballroom, 3rd Floor 

Panel Chair: Eric Sloan 
Deloitte Tax LLP, Washington, D.C. 

Panelists: Jennifer Alexander 
Office of Tax Legislative Counsel, U.S. Department of the Treasury, Washington, D.C. 

James R. Brown 
Willkie Farr & Gallagher LLP, New York City 

Curt Wilson 
Associate Chief Counsel (Passthroughs & Special Industries), Internal Revenue Service, 
Washington, D.C. 

10:45 - 12:00 p.m.	 Current Topics in Corporate Tax (1.5 Professional Practice)
Rendezvous Ballroom, 3rd Floor 

Panel Chair: Karen Gilbreath Sowell 
Ernst & Young LLP, Washington, D.C. 

Panelists: William D. Alexander 
Associate Chief Counsel (Corporate), Internal Revenue Service, Washington, D.C. 

Lauren Angelilli 
Cravath, Swaine & Moore LLP, New York City 

Joshua M. Holmes 
Wachtell, Lipton, Rosen & Katz, New York City 

Lisa Zarlenga 
Tax Legislative Counsel, U.S. Department of the Treasury, Washington, D.C. 
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N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N  

10:45 - 12:00 p.m. Nexus, Nexus: What’s the Fuss All About? (1.5 Professional Practice) 

Trianon Ballroom, 3rd Floor 

Panel Chair: Arthur R. Rosen 
McDermott Will & Emery LLP, New York City 

Panelists: Michael Newmark 
Director,Tax Advocacy and Resolution Unit, NYC Department of Finance, New York City 

Richard Pomp 
Professor, University of Connecticut & New York University 

Shirley Sicilian 
General Counsel, Multistate Tax Commission 

Irwin M. Slomka 
Morrison & Foerster LLP, New York City 

12:00 p.m. Dutch Treat Reception - Grand Ballroom Foyer, 3rd Floor 

12:30 p.m. Luncheon - Grand Ballroom, 3rd Floor 

Annual Report to the Tax Section 
Andrew W. Needham 
Chair, Tax Section 

Luncheon Speaker: Edward D. Kleinbard 
Professor of Law, University of Southern California, Gould School of Law 

Afternoon Program 
Grand Ballroom, 3rd Floor 

2:15 - 4:00 p.m. Hot Topics in International Tax (including FATCA) 
(2 Professional Practice) 

Panel Chair: Stephen B. Land 
Duval & Stachenfeld LLP, New York City 

Panelists: Andrew H. Braiterman 
Hughes Hubbard & Reed LLP, New York City 

Ronald Dabrowski 
Deputy Associate Chief Counsel (International), Internal Revenue Service, 
Washington, D.C. 

Steven Musher 
Associate Chief Counsel (International), Internal Revenue Service, Washington, D.C. 

Philip Wagman 
Clifford Chance US LLP, New York City 
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AFTERNOON STATE & LOCAL MEETING 

4:15 - 5:35 p.m.	 High Tea with the Commissioners - Lincoln Suite, 4th Floor 
New York State Tax Commissioner Mattox 
New York State Tax Appeals Tribunal President/Commissioner Tully 
New York City Tax Appeals Tribunal President/Commissioner Newman 

Commissioners Mattox, Tully, and Newman (and members of their senior staffs) will discuss recent 
changes in their respective agencies, as well as their imminent and long-term plans. In this traditionally 
informal forum, members of the Tax Section will be able to share their thoughts with New York’s top tax 
officials.  (This meeting is not open to the press.) 

NEW YORK STATE BAR ASSOCIATION 
Tax Section Executive Committee Officers for 2012 - 2013 

ANDREW W. NEEDHAM  DIANA L. WOLLMAN DAVID H. SCHNABEL  DAVID R. SICULAR

 Chair First Vice-Chair      Second Vice-Chair  Secretary
 

IMPORTANT INFORMATION 
The New York State Bar Association’s Meetings Department has been certified by the NYS 
Continuing Legal Education Board as an accredited provider of continuing legal education in the 
State of New York. Under New York’s MCLE rule, this program has been approved for a total 
of up to 5 credit hours in professional practice. This meeting will not qualify for credit for newly 
admitted attorneys because it is not a basic practical skills program. 

Discounts and Scholarships: New York State Bar Association members and non-members 
may apply for a discount or scholarship to attend this program, based on financial hardship. 
This discount applies to the educational portion of the program only. Under that policy, 
any member of our Association or non-member who has a genuine basis of his/her hardship, if 
approved, can receive a discount or scholarship, depending on the circumstances. Your application 
must be received at least ten days prior to the program. For more details, please contact Lori Nicoll 
at New York State Bar Association, One Elk Street, Albany, New York 12207. 

Accommodations for Persons with Disabilities: NYSBA welcomes participation by individuals with disabilities. 
NYSBA is committed to complying with all applicable laws that prohibit discrimination against individuals on the basis 
of disability in the full and equal enjoyment of its goods, services, programs, activities, facilities, privileges, advantages, 
or accommodations. To request auxiliary aids or services or if you have any questions regarding accessibility, 
please contact Lori Nicoll at 518-487-5563. 

For overnight room accommodations, please calll the Hilton New York at 1-800-445-8667 and identify yourself as a member 
of the New York State Bar Association. Room rates are $239.00 for single/double occupancy. Reservations must be made 
by Friday, December 21, 2012. You also can reserve your overnight room on the web at www.nysba.org/13accomm. 

For questions about this specific program, please contact Lori Nicoll at 518-487-5563. For registration questions only, 
please call 518-487-5621. Fax registration form to 518-463-5993. 
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NEW YORK STATE BAR ASSOCIATION 
2013 TAX SECTION REPORTS 

REPORT NUMBER REPORT 

1281 Report requesting guidance on an issue of longstanding uncertainty: 
the proper tax treatment by the buyer of the assumption of a deferred 
revenue liability of the seller in a taxable asset acquisition of a 
business, together with cover letter dated January 7, 2013 to Honorable 
Mark Mazur, Assistant Secretary for Tax Policy, Department of the Treasury, 
Steven Miller, Acting Commissioner, Internal Revenue Service , and 
Honorable William J. Wilkins, Chief Counsel, Internal Revenue Service, 
from Andrew W. Needham. 

1282 Report addressing the definitions of “FFI,” “financial account,” and 
related terms in the final regulations under Sections 1471 through 1474 
of the Internal Revenue Code (commonly referred to as (“FATCA”) issued 
on January 28, 2013 (the “Final Regulations”) together with cover letter 
dated April 29, 2013 to Honorable Mark Mazur, Assistant Secretary for Tax 
Policy, Department of the Treasury, Steven Miller, Acting Commissioner, 
Internal Revenue Service , and Honorable William J. Wilkins, Chief 
Counsel, Internal Revenue Service, from Diana L. Wollman. 

1283 Letter dated May 14, 2013 submitting recommendations for the 2013-2014 
Guidance Priority List to Honorable Mark Mazur, Assistant Secretary for 
Tax Policy, Department of the Treasury, Steven Miller, Acting Commissioner, 
Internal Revenue Service , and Honorable William J. Wilkins, Chief Counsel, 
Internal Revenue Service, from Diana L. Wollman. 

1284 Report on the regulations proposed under Section 1411 of the Internal 
Revenue Code (the “Code”) on December 3, 2012 (the “Proposed 
Regulations”) together with cover letter dated May 15, 2013 to 
Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department 
of the Treasury, Steven Miller, Acting Commissioner, Internal Revenue 
Service , and Honorable William J. Wilkins, Chief Counsel, Internal 
Revenue Service, from Diana L. Wollman. 

1285 Report on the proposed regulations addressing the treatment under 
Section 1411 of the Internal Revenue Code (the “Code”) of income and 
gains derived from the ownership of stock in a foreign corporation that is a 
“controlled foreign corporation” (a “CFC”) or a “passive foreign investment 
company” (a “PFIC”) (“Proposed Regulations 1.1411-10”) together with 
cover letter dated May 22, 2013 to Honorable Mark Mazur, Assistant 
Secretary for Tax Policy, Department of the Treasury, Daniel I. Werfel, Acting 
Commissioner, Internal Revenue Service, and Honorable William J. Wilkins, 
Chief Counsel, Internal Revenue Service from Diana L. Wollman. 
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1286	 Report on the proposed regulations regarding the tax treatment of 
noncompensatory partnership options (“NCOs”) issued by the Treasury 
Department and the Internal Revenue Service on February 5, 2013 (the 
“Proposed Regulations”) together with cover letter dated May 22, 2013 
to Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department 
of the Treasury, Daniel I. Werfel, Acting Commissioner, Internal Revenue 
Service, and Honorable William J. Wilkins, Chief Counsel, Internal Revenue 
Service from Diana L. Wollman. 

1287	 Report commenting on the treatment of currency gain as “subpart 
F income,” and related issues, under selected circumstances together 
with cover letter dated June 3, 2013 to Honorable Mark Mazur, Assistant 
Secretary for Tax Policy, Department of the Treasury, Daniel I. Werfel, Acting 
Commissioner, Internal Revenue Service, and Honorable William J. Wilkins, 
Chief Counsel, Internal Revenue Service from Diana L. Wollman. 

1288	 Report suggesting administrative guidance be issued addressing the 
procedures for the collection of tax liabilities under New York State tax law 
section 174-b and related provisions together with cover letter dated June 
5, 2013 to Honorable Thomas H. Mattox, Commissioner, New York State 
Department of Taxation and Finance from Diana L. Wollman. 

1289	 Report commenting on the proposed regulations (the “Proposed 
Regulations”) addressing how the section 108(a) rules excluding from 
taxable income cancellation of indebtedness (“COD”) income occurring in 
a Title 11 case (the “Title 11 Exception”) or when the taxpayer is insolvent 
(the “Insolvency Exception”) apply when the entity legally liable for the 
cancelled indebtedness is a grantor trust or a disregarded entity for U.S. 
federal income tax purposes together with cover letter June 25, 2013 to 
Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department 
of the Treasury, Daniel I. Werfel, Acting Commissioner, Internal Revenue 
Service, and Honorable William J. Wilkins, Chief Counsel, Internal Revenue 
Service from Diana L. Wollman. 

1290	 Report on the proposed corporate equity reduction transaction 
(“CERT”) regulations issued on September 13, 2012 (the “Proposed 
Regulations”) together with cover letter dated September 9, 2013 to 
Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department of the 
Treasury, Daniel I. Werfel, Acting Commissioner, Internal Revenue Service, 
and Honorable William J. Wilkins, Chief Counsel, Internal Revenue Service 
from Diana L. Wollman and Andrew W. Needham. 

1291	 Report discussing the proposed regulations issued under Section 
162(m)(6) of the Internal Revenue Code on April 2, 2013 (the “Proposed 
Regulations”) together with cover letter dated September 9, 2013 to 
Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department of the 
Treasury, Daniel I. Werfel, Acting Commissioner, Internal Revenue Service, 
and Honorable William J. Wilkins, Chief Counsel, Internal Revenue Service 

19 



    
 

 
 

 
 

 

    
 
 
 

 
 

 

    

 
 

    
 
 
 
 
 

    
 

 
 

 
 

from Diana L. Wollman. 

1292	 Report addressing the appropriate role of the step transaction doctrine 
in determining the U.S. Federal income tax consequences of certain 
transactions involving stock distributions intended to qualify as tax-free 
under section 355 together with cover letter dated November 5, 2013 
to Honorable Mark Mazur, Assistant Secretary for Tax Policy, Department 
of the Treasury, Daniel I. Werfel, Acting Commissioner, Internal Revenue 
Service, and Honorable William J. Wilkins, Chief Counsel, Internal 
Revenue Service from David H. Schnabel. 

1293	 Report responding to the New York State Tax Reform and Fairness 
Commission’s request for recommendations with respect to certain issues 
relating to the income tax treatment of certain New York State resident 
trusts together with cover letter dated November 18, 2013 to Honorable 
H. Carl McCall, Co-Chair, New York State Tax Reform and Fairness 
Commission State Capitol, and Honorable Peter J. Solomon, Co-Chair, New 
York State Tax Reform and Fairness Commission State Capitol from David 
H. Schnabel. 

1294	 Report on suggestions to improve the collections process for taxpayers, 
practitioners and the NYS Department of Taxation and Finance together 
with cover letter dated November 26, 2013 to Thomas H. Mattox, 
Commissioner, NYS Department of Taxation and Finance from David H. 
Schnabel 

1295	 This report addresses the FATCA Final Regulations under Sections 1471 
through 1474 of the Internal Revenue Code:  PFFI Rules; IGAs; Interaction 
Between the Regulations and Chapters 3 and 61 dated January 7, 2014 to 
The Honorable Mark Mazur, Assistant Secretary (Tax Policy), Department of 
the Treasury; John Oscine, Commissioner, Internal Revenue Service and The 
Honorable William J. Wilkins, Chief Counsel, Internal Revenue Service from 
David H. Schnabel. 

1296	 This report provides comments and recommendations on Section 2 of 
Notice 2007-55 and Possible Administrative Guidance Addressing Sections 
897(h)(1) and 1445(e)(6) of the Internal Revenue Code with cover letter 
dated January 7, 2014 to The Honorable Mark Mazur, Assistant Secretary 
(Tax Policy), Department of the Treasury; John Koskinen, Commissioner, 
Internal Revenue Service and The Honorable William J. Wilkins, Chief 
Counsel, Internal Revenue Service from David H. Schnabel. 
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