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April 19, 1989 
 
James W. Wetzler 
Commissioner of Finance 
New York State Department 

of Taxation and Finance 
Building 9, State Campus 
Albany, New York 12227 
 
Dear Commissioner Wetzler: 
 

We note that Section 11 of Departmental  
Bill No. 5R-89 proposes to amend the Tax Appeals  
Tribunal provisions to permit the Commissioner 
of  
Finance as well as the taxpayer to appeal 
adverse determinations of the Tax Appeals 
Tribunal. 
  

Allowing the Commissioner of Finance to 
appeal Tax Appeals Tribunal decisions has been 
something that we have consistently 
recommended,1 and it continues to have our full 
support. We encourage its adoption as a very 
valuable step in helping to achieve the 
objectives underlying the establishment of the 
Tax Appeals Tribunal.

 
1  You may recall that this was one of the major 
recommendations in the June 9, 1987 Report on the Tax 
Tribunal Legislation and Proposed Regulations by our 
Committee on New York State Tax Matters. 
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We believe that the question of whether the Commissioner 
should be given the right to appeal should be approached from the 
perspective of the effect on the status of the Tribunal and the 
practical effect on responsible and efficient tax administration. 

 
We have always felt that the Tax Appeals Tribunal was to 

be perceived as truly independent. The Commissioner of Finance 
must stand—and be seen to stand—on the same footing before the 
Tribunal as the taxpayer. The tribunal should always seek to 
make the right decision and should be free from any pressure of 
the finality of a decision in favor of a taxpayer. 

 
We are aware that when the question of giving the 

Commissioner the right to appeal was last considered, some felt 
that such a right was inappropriate because the Tribunal was part 
of the same department with the Division of Taxation and would 
defer to the Division of Taxation. Such an assertion only 
detracts, of course, from the basic objective for establishing 
the tribunal and in that respect implicitly supports further 
steps that may enhance the Tribunal's independence and stature. 
But in our view, the experience we have now had with the Tribunal 
suggests no foundation for such a concern. 

 
We also believe that giving the Commissioner the right 

to appeal will, as a practical matter, promote responsible and 
efficient tax administration. 

 
We recall that when this question was last considered, 

some expressed concern that the Division of Taxation would appeal 
every adverse decision, and others felt that such a right of 
appeal was unnecessary because of the ability of the Division of 
Taxation to get legislation to reverse major errors or unintended 
major revenue losses. As to the latter, we feel no need to 
comment at length on the surprise both the Division of Taxation 
and the legislature may feel about a claim that taxpayers do not 
have effective access to the legislature on issues of major 
revenue significance. The view expressed would appear to be more 
an argument for the Commissioner and taxpayers to have the same 
right or lack of right to appeal Tribunal decisions, rather than 
for assymetry of treatment. We believe, however, that the real 
issue is not access, but whether it is wise to structure a system 
which tends to push any party onto the legislature as a court of 
first resort. The complexity, intensity and difficulty of the 
budget process in recent years suggests that, even more than in 
other areas of state law, there is reason not to cast the 
legislature in that role Use of further review by the
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judiciary to conserve the need for further legislative action 
therefore should be welcomed and adopted. 
 

As to excessive litigation and appeals, a view that the 
Division of Taxation will irresponsibly make appeals is 
unwarranted in our opinion. In any event, there is no reason to 
believe that the legislature will be any less able to monitor and 
take controlling steps if this should prove to be the case than 
with overzealous administrative action in other areas of the law. 

 
More significantly, we believe that rather than 

increasing costs and complexity for taxpayers, allowing appeals 
by the Commissioner can actually reduce litigation cost and 
improve the efficiency of administration for taxpayers. It should 
not be supposed that all taxpayers will prefer the same outcome 
on an issue. A decision favorable to one taxpayer's particular 
situation frequently can be unfavorable to other taxpayers 
differently situated. If the other taxpayers believe the decision 
incorrect, unless and until legislative action to correct the 
decision, they will have to take a contrary position in their 
return, endure a deficiency determination and an adverse Tribunal 
decision, then after that expense and delay file the appeal that 
the Commissioner is now denied from making. If, as not uncommonly 
may be the case, there is more than one such "contrary" taxpayer, 
all of them will potentially have to go through at least some 
part of the same steps unless they are willing (and the Division 
of Taxation agrees) to have their tax year held open while the 
appeal is processed through the courts. Overall litigation costs 
for taxpayers thus are not reduced, and all that is achieved is 
delay and uncertainty plus possibly a windfall to the first, 
favored taxpayer (because his decision is not reversed) if the 
final resolution differs from his decision. 

 
Even the other taxpayers similarly situated to the 

favored taxpayer will rest in doubt until the statute of 
limitations on their returns expires if the Tribunal decision is 
a controversial one that another adversely situated taxpayer may 
challenge successfully on appeal from the Tribunal. In short, the 
interests of all parties is frequently served by certainty — at 
the earliest time with the least litigation — as to what the 
final outcome will be. Denying the right of appeal to the 
Commissioner hinders the accomplishment of that objective.
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We therefore support your proposal to permit the 
Commissioner of Finance to appeal adverse determinations of the 
Tax Appeals Tribunal. 

 
 
Sincerely, 
 
 
 
Wm. L. Burke 
Chair 

 
cc: The Honorable Mario R. Cuomo 

Evan Davis, Esq. 
The Honorable Ralph J. Marino 
The Honorable Melvin H. Miller 
The Honorable Manfred Ohrenstein 
The Honorable Clarence D. Rappleyea, Jr. 
The Honorable Tarky J. Lombardi, Jr. 
The Honorable Saul Weprin 
The Honorable Donald Halperin 
The Honorable John C. Cochrane 
The Honorable Roy Goodman 
Mr. Abraham Lackman, Director, Senate Finance Committee, 
Fiscal Studies 
Mr. Dean Fuelihan, Secretary of Assembly Ways and Means 
Committee 
William F. Collins, Esq. 
Saul Heckelman, Esq. 
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