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an importantelementin combatingthetax shelterproblem. However,the
New Regulationscannot,by themselves,solvethetax shelterproblem. The
solutionrequiresa numberofelements,including legislation,more
significantsanctions,revisionsto therulesof conductbeforetheIRS
(Circular230)andthecommitmentofadditionalresourcesby Congressand
theIRS. It alsorequiresanadjustmentin theattitudeofsometaxpayers
towardtheirtax-payingresponsibilities,anadjustmentthattheNew
Regulationsshouldencourage.

While wearegenerallysupportiveoftheNewRegulations,we
suggestconsiderationofa numberofchangesto limit theburdensthatwill
arisefrom usingobjectivecategoriesthat sweepin non-tax-motivated
transactions.Therecommendationspresentedin thereportinclude:

1. clarifying themeaningof“transaction” for purposesof
theNew Regulations;

2. clarifying themeaningof“participation” in a
reportabletransactionfor purposesof theNew
Regulations;

3. limiting flow-throughreportingrequirements(for
partners,beneficiaries,or shareholders)with respectto
reportabletransactionsenteredinto by partnerships,
trustsand S corporations;

4. clarifying andpossiblymodifying theapplicationof
theNew Regulationsto foreigncorporationsandtheir
shareholders;

5. providingaperiodiccompositesummaryofListed
Transactions,andmoreregularlyincluding in
publishedguidanceidentifyinga Listed Transactiona
descriptionof“substantiallysimilar” characteristics;

6. modifying theconfidentialitysafeharborto makeit
moreworkable,includingprovidingasafeharborfor
typical M&A confidentialityagreementsandclarifying
thetreatmentof“exclusivity” arrangements;

7. clarifying and expandingtheexceptionsto the
contractualprotectioncategory;

8. clarifying themeaningof“reasonablyexpectedlosses”
andprovidingadditionalexceptionsto the loss
category;
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9. simplifying theapplicationofthebook-taxdifference
category,andsubstantiallyexpandingtheexceptionsto
this category;

10. providingan exceptionunderthebriefholdingperiod
category(similar to theprovisionsof section
901(k)(4)) for certaincreditsclaimedby securities
dealers;

11. raisingthethresholdfor feesthattriggerthe
requirementto maintaininvestorlists to $250,000
unlessall taxpayersareindividuals;and

12. limiting applicationof therequirementto maintain
investorlists to personswhomakematerialstatements
regardingthetax consequencesof thetransaction.

Pleasefeel freeto contacttheundersignedif you wishto discussany
of oursuggestionsorany otherissuesrelatingto theNew Regulations.
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