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August 10, 2016 

The Honorable Mark J. Mazur 
Assistant Secretary (Tax Policy) 
Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington, DC 20220 

The Honorable John Koskinen 
Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

The Honorable William J. Wilkins 
Chief Counsel 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

 

Re:  Report No. 1352 on Proposed Regulations under Section 305(c) 

Dear Messrs. Mazur, Koskinen, and Wilkins: 

I am pleased to submit the attached report of the Tax Section of the 
New York State Bar Association. The report comments on proposed regu-
lations under Section 305(c) (the “Proposed Regulations”), which were 
issued by the Treasury Department (“Treasury”) on April 13, 2016.  

The Proposed Regulations address deemed distributions under Sec-
tion 305(c) that arise as the result of an adjustment to the terms of a right 
to acquire stock of the issuer of the relevant instrument (a “Stock Right”). 
They determine the amount of a deemed distribution by treating it as a 
deemed receipt of additional Stock Rights, rather than a deemed receipt of 
the full amount of stock reflected in the adjustment. We generally support 
this approach to the calculation of the amount of a deemed distribution in 
this context, as well as the issuer reporting requirements and special with-
holding rules contained in the Proposed Regulations.  
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Our primary recommendations are as follows: 

1. The final regulations should clarify whether the rules apply to derivative instru-
ments other than options, convertible bonds and convertible stock, or to 
exchangeable debt or other instruments issued by an entity related to the underly-
ing stock issuer. 

2. The determination of the amount of a deemed distribution should be based on the 
value of the entire instrument to which the right to acquire stock relates, not the 
embedded Stock Right alone. 

3. A deemed distribution should not occur before the date of the adjustment to a 
Stock Right (or possibly the date the terms of the adjustment to a Stock Right be-
come fixed).  

4. The final regulations should confirm that a deemed shareholder has a single basis 
and holding period in the instrument containing the Stock Right. 

5. The final regulations should clarify that deemed shareholders of convertible bonds 
can treat deemed distributions as qualified dividend income or as eligible for the 
dividends-received deduction. 

6. Treasury should clarify how the Section 871(m) regulations are intended to apply 
to securities loans, repurchase transactions and other derivative transactions on 
convertible bonds. 

7. The final regulations should clarify the effective dates of an issuer’s reporting ob-
ligations under Section 6045B in the case of a security held in a clearing system. 

8. The final regulations should clarify what constitutes “actual knowledge” of a 
deemed distribution for purposes of determining whether a withholding agent has 
an obligation to withhold. 

9. Public reporting should be made the sole reporting method for an issuer to satisfy 
its Section 6045B reporting obligation, and a delay should be allowed between the 
issuer’s satisfaction of the public reporting requirement and the time at which any 
related withholding obligation arises. 

10. The final regulations should limit the liability of a withholding agent in the event 
that the relationship between the withholding agent and a deemed shareholder is 
terminated before the issuer satisfies its reporting requirement under Section 
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6045B, as well as in certain other situations in which the withholding agent has 
insufficient amounts from which to withhold.  

We appreciate your consideration of our recommendations. If you have any questions or 
comments on this report, please feel free to contact us and we would be happy to assist in any 
way.  

Respectfully submitted,    

 
Stephen B. Land    
Chair      
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