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Report No. 1390
February 28, 2018

The Honorable David J. Kautter
Acting Commissioner

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20224

The Honorable David J. Kautter
Assistant Secretary (Tax Policy)
Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington, DC 20220

The Honorable William M. Paul
Principal Deputy Chief Counsel and
Deputy Chief Counsel (Technical)
Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20224

Re: Report No. 1390 on Notice 2017-73 — Donor-Advised Funds
Dear Messrs. Kautter and Paul:

I am pleased to submit Report No. 1390 in response to the request for
comments contained in Notice 2017-73 with respect to certain issues relating
to donor-advised funds (“DAFs”). The Report generally supports the
proposals made in the Notice, but also makes certain recommendations to
augment the rules proposed. Our recommendations follow from our view
expressed in a prior report that DAFs and private foundations should be
subject to consistent rules in situations that present similar issues.

In particular, the Report supports the Notice’s position that a donor-
advisor or related person receives more than an incidental benefit from a
DAF distribution to an exempt organization if, as a result of the benefit
received, the donation would not be fully deductible, if made by the donor
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—advisor directly. The Report also endorses the Notice’s suggested rules and approach (i)
limiting the extent to which private foundations may treat distributions from a DAF as public
support and, (ii) limiting the treatment of contributions to DAFs by private foundations as
qualifying distributions only if the DAF agrees to further distribute the funds to another
exempt organization.

The Report differs with the position in the Notice with respect to the use of
distributions from a DAF to satisfy a legally binding pledge of the donor-advisor. Our view
is that such use of the DAF distribution to relieve the donor-advisor of a legally binding
obligation should be treated no differently than the use of private foundation funds to satisfy
the legally binding obligation of a disqualified person. Under existing regulations, such use
of private foundations funds is an act of self-dealing subject to penalty. We do not see a basis
for adopting a different substantive rule for DAFs. Nevertheless, to address issues relating
to the difficulty of the DAF in determining whether the distribution is being used to satisfy a
pledge, the Report suggests a donor-advisor should be required to represent to the DAF that
the distribution is not being used to satisfy a pledge and that, armed with that representation,
the DAF would be protected from penalties. Finally, while we believe that private
foundations and DAFs should be subject to the same rule in this context, the Report suggests
that a review of the private foundation rule may be appropriate, especially in situations in
which the ultimate benefit received by the donor-advisor or disqualified person is merely
incidental.
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