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Causes of action alleging the violation of one or nore
Federal and/or New York State consuner protection statutes are
frequently asserted in civil cases. This annual paper prepared
for New York State Judges, Principal Law Clerks, Arbitrators
Li brarians and other Court personnel discusses those consuner
protection statutes nost frequently used in New York State
courts.

In addition to reporting new consuner cases, this paper
di scusses two new substantive and procedural topics. First,
within the last five years there has been a dramatic increase in
the use of nmandatory arbitration and forum sel ection clauses in
consuner contracts, particularly, in agreenents entered into over

the Internet. The enforceability of such clauses raises several

1



i ssues addressed herein. Second, Article 9 of the CP.L.R is New

York’s class action statute and provi des consuners with simlar

clains an opportunity to aggregate their clains into one |lawsuit.

The scope of consuner class actions including which types of

consuner clains are certifiable under Article 9 of the C.P.L.R

is discussed herein as well.
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1] Table O New York State Consuner Protection Statutes

[A] GB.L. 8 349 [ Deceptive & M sl eadi ng Busi ness

Practices ];

[B] GB.L. 8 350 [ False Advertising ];

[C] GB. L. 8§ 198-a [ New Car Lenon Law ];

[D] GB.L. 8§ 198-b [ Used Car Lenon Law ];

[E] GB.L. 8 201 [ Overcoats Lost At Restaurants ];
[F] GB. L. 8 218-a [ Retail Refund Policies ];

[@ GB. L. 8 359-fff [ Pyram d Schenes ];

[G1l] GB. L. 8 394-c [ Dating Services ];

[G2] GB. L. § 396-aa [ Unsolicited Telefacsimle
Advertising |

[H GB.L. 8 396-p(5) [ New Car Purchase Contract Disclosure
Requi renents ];

[H1] GB. L. §8 396-t [ Merchandi se Layaway Pl ans ];

[I] GB. L. 8 396-u [ Merchandi se Delivery Dates ];

[J] GB.L. 8 399-p [ Restrictions On Automated Tel emarketi ng
Devi ces ];

[K] GB. L. 8 399-pp [ Tel emarketi ng And Consuner Fraud And
Abuse Prevention Act ];

[L] GB.L. 8 399-z [ No Tel emarketing Sales Call

Regi stry ];
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[M GB. L. 8 617(2)(a) [ New Parts Warranties ];

[M1] GB. L. 88 620 et seq [ Health Club Services ];

[NN GB. L. 88 752 et seq [ Sale O Dogs And Cats ];

[ GB. L. 88 771, 772 [ Hone |Inprovenent Contracts &
Frauds ];

[OG1] GB.L. 8 777 [ New Honme Inplied Warranty O
Merchantability ];

[Pl CP.L.R 8 3015(e) [ Licensing To Do Business ];

[@ CP.L.R 8§ 4544 [ Consuner Transaction Docunents Mist Be
In 8 Point Type ];

[RI MD.L. 8 78 [ Duty To Keep Prem ses In Good Repair ];

[R-1] P.P.L. 8 401 et seq. [ Retail Installnent Sales Act ];

[S] P.P.L. 88 425 et seq [ Door-To-Door Sales ];

[T] P.P.L. 88 500 et seq [ Rental Purchase Agreenents ];

[U RP.L. § 235-b [ Warranty O Habitability ];

[V] RP.L. 8 274-a(2)(a) [ Mdirtgage Rel ated Fees |;

[V-1] RP.L. 8 441(b) [ Real Estate Broker Licenses ];

[W RP.L. 8 462 [ Property Condition Disclosure Act ];

[X] UCC 88 2-314, 2-318 [ Warranty O Merchantability ];

[Y] UCC 8 2-601 [ Nonconform ng Goods; Right of
Resci ssion |;

[Y-1] U C.C. §8 2-608 [ Delivery of Non-Conformng Goods ];

[Y-2] U.C.C. 88 610, 611 [ Repossession & Sale O Vehicle ];
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[Z] V.T.L. 8 417 [ Warranty O Serviceability ];

[AA] 17 NY.C R R 8 814.7 [ Duties & Rights of Mvers of
Househol d Goods ];

[BB] GOL. 8 5-901 [ Iimtations on enforceability of

automatic | ease renewal provisions |.

2] Table O Federal Consuner Protection Statutes

[A] 12 U S.C 8§ 2601 [ Real Estate Settlenent Procedures
Act ( RESPA ) ];

[B] 15 U.S.C. 88 1601 et seq [ Truth In Lending Act ];

[C 15 U.S.C. 8 1639 [ Honme Omerships and Equity Protection
Act of 1994 ( HOEPA )];

[D] 15 U.S.C. 88 2301 et seq [ Magnuson- Mbss Warranty
Act ];

[E] 47 U S.C. 8§ 227 [ Federal Tel ephone Consuner Protection
Act OF 1991 ];

[F] 12 CF.R 88 226.1 et seq [ Regulation Z ].

3] Deceptive & M sl eading Business Practices: G B.L. 8§ 349

The nost popul ar of New York State’s many consuner

protection statutes is CGeneral Business Law § 349 [ “* GB.L. 8
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349 *“ ] which prohibits deceptive and m sl eadi ng busi ness
practices''. GB.L. § 349 allows consuners and even
corporations''' to sue for $50.00 or actual damages which may be
trebled up to $1,000.00 upon a finding of a “ wil (ful) or

know(i ng)

violat(ion) “." An additional civil penalty not to exceed

$10, 000 nmay be inposed for a violation if the “ conduct is

per petrated agai nst one or nore elderly persons “Y. GB.L. 8§ 349
may be pre-enpted by other consumer protection statutes"'.
Attorneys fees and costs may be recovered as well. As long as the
decepti ve business practice has “ a broad inpact on consuners at
large “V'" and constitutes “ consuner-oriented conduct “V'
proving a violation of GB.L. 8 349 is straight forward. As

stated in Small v. Lorillard Tobacco Co.'* “ To state a claim..a

plaintiff nmust allege that the defendant has engaged ‘ in an act
or practice that is deceptive or msleading in a material way and
that plaintiff has been injured by reason thereof ‘...Intent to
defraud and justifiable reliance by the plaintiff are not

el ements of the statutory claim..However, proof that * a

mat eri al deceptive act or practice causes actual, although not
necessarily pecuniary harm*‘ is required to i npose conpensatory
damages “. A well pled GB.L. 8 349 claimneed not particularize
t he deceptive practice but should, at a mninmum allege “ that (

def endants ) engaged in consuner-related activity that effected
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consuners at large, utilized tactics that were deceptive and

m sl eading in material respects, dissem nated advertising through
various medi uns, that was false in material respects, and injury
resulting from( defendants’ ) business practices and adverti sing

“) [ Gabbay v. Mandel* ]. The conpl aint nmust, of course, allege

actual injury arising fromthe alleged violations of GB.L. 8§

349" [ Small v. Lorillard Tobacco Co.*'( in order to make out a

GB.L. 8 349 claimthe conplaint nust allege that a deceptive act
was directed towards consuners and caused actual injury );

Solonon v. Bell Atlantic Corp.*'" ( “ A deceptive act or practice

is not * the nere invention of a schene or marketing strategy,
but the actual m srepresentation or om ssion to a consuner ‘...Dby
whi ch the consuner is ‘ caused actual, although not necessarily

pecuniary, harm..’” ); Sokoloff v. Town Sports International,

Inc.XV( “ Such claiminpermssibly ‘ sets forth deception as both

act and injury * “ ); Donahue v. Ferolito, Vultaggio & Sons*

(“ ( plaintiff ) failed to establish any actual danages
resulting fromdefendants’ alleged deceptive practices and fal se

advertising on the labels “ ); Levine v. Philip Mrris Inc.*( *

plaintiff nust offer evidence that defendant made a
m srepresentation...which actually deceived...and which caused

her injury “ ); Han v. Hertz Corp.*'' ( “ proof that a material

deceptive act or practice caused actual —al beit not necessarily

pecuni ary-harmis required to i npose conpensatory damages “ )].
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[A] Threshold O Deception

Initially GB.L. 8 349 had a |low threshold for a finding of
deception, i.e., msleading and deceptive acts directed to “ the
i gnorant, the unthinking and the credul ous who, in making
purchases, do not stop to anal yze but are governed by appearances

and general inpressions “ [ Guggenheimer v. G nzburg ]V,

Recently, the Court of Appeals raised the threshold to those
m sl eadi ng and deceptive acts “ likely to m slead a reasonabl e
consuner acting reasonably under the circunstances “ [ Oswego

Laborers’ Local 214 Pension Fund v. Marine M dl and Bank,

N A XX 7.

[B] Scope; Tinme To File; Accrual; Non-Residents; |ndependent

Claim

G B.L. 8 349 applies to a broad spectrum of goods and

services [ Karlin v. IVF Anerica™ ( GBL 349... “ on (its) face

appl (ies) to virtually all economc activity and (its)
application has been correspondi ngly broad...The reach of (this)
statute ‘* provides needed authority to cope with the nunerous,
ever-changi ng types of false and deceptive business practices

whi ch pl ague consuners in our State ‘” )]. GB.L. 8 349 is
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broader than common law fraud [ Gaidon v. Quardian Life |Insurance

Conpany”™ ( “ enconmpasses a significantly w der range of
deceptive business practices that were never previously condemed

by decisional law “ ); State of New York v. Feldman®™'' ( G B.L. §

349 * was intended to be broadly applicable, extending far beyond
the reach of comon |law fraud “ )]. Hence, G B.L. 8 349 clains
are governed by a three-year period of limtations [ CP.L.R
241(2) 1. GB.L. 8 349 clains accrue when the consunmer “ has been
injured by a deceptive act “*'". G B.L. § 349 does not apply to
the clains of non-residents who did not enter into contracts in

New York State [ Goshen v. Mutual Life |nsurance Conpany™'"V ] or

received services in New York State [ Scott v. Bell Atlantic

Corp.”™ ]. And, lastly, a GB.L. 8 349 claim*“ does not need to
be based on an i ndependent private right of action “ [ Farino v.

Jiffy Lube International, Inc.” ].

[C] Territorial Limtations

In Goshen v. The Miutual Life Ins. Co.”™ ' [ consumers of

vani shing prem uminsurance policies ]| and Scott v. Bell Atlantic

Corp. V! [ consumers of Digital Subscriber Line ( DSL )***
Internet services ], the Court of Appeals, not wishing to “ tread
on the ability of other states to regulate their own markets and

enforce their own consuner protection laws “ and seeking to avoid

16



“ nationwi de, if not global application “ , held that GB.L. 8§
349 requires that “ the transaction in which the consuner is
decei ved must occur in New York “. Follow ng this |atest
interpretati on® of the “ territorial reach “ of GB.L. 8§ 349 the

Court in Truschel v. Juno Online Services, Inc.”, a consumer

cl ass action alleging msrepresentations by a New York based
I nternet service provider, dismssed the GB.L. 8 349 claim
because the nanmed representative entered into the Internet
contract in Arizona. Notw thstandi ng the Goshen territori al

limtation, the Court in Peck v. AT&T Corp™*'. a G B.L. § 349

consuner class action involving cell phone service which *
inproperly credited calls causing ( the class ) to |ose the
benefit of weekday mnutes included in their calling plans *
approved a proposed settlenent on behalf of residents in New
York, New Jersey and Connecticut [ “ it would be a waste of
judicial resources to require a different [ GB.L. 8 349 | class
action in each state...where, as here, the defendants have

mar keted their plans on a regional ( basis ) “ ].

[D] Types O Goods & Services Covered By GB. L. § 349

The types of goods and services to which GB.L. § 349

applies include the foll ow ng:
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[1] Apartnent Rentals [ Bartol omeo v. Runco®*'' and

Anilesh v. WIlliams® "V ( renting illegal apartments ); Yochimyv.

MG ath™v ( renting illegal sublets )];

[2] Attorney Advertising [ People v. Law Ofices of

Andrew F. Capocci a®V'( “ The all eged conduct the instant |awsuit

seeks to enjoin and punish is false, deceptive and fraudul ent

advertising practices “ ): Aponte v. Raychuk®™V''( deceptive

attorney advertisenents [ “ D vorce, Low Fee, Possible 10 Days,
Green Card “ ] violated Adm nistrative Code of City of New York

§§ 20-70C et seq )];

[3] Aupair Services [ Oxman v. Amproso™Viii

( msrepresenting the qualifications of an abusive aupair to care

for handi capped children )];

[4] Arbitrator’s Award; Refusal To Pay [ Lipsconb v.

Manfredi Motors®** ( auto dealer’s refusal to pay arbitrator’s

award under G B.L. 8 198-b ( Used Car Lenmon Law ) is unfair and

decepti ve business practice under GB.L. 8 349 )];

[5] Auctions; Bid Rigging [ State of New York v.

Fel dman*' ( schene to manipul ate public stanp auctions cones *“

within the purview of ( GB.L. 8 349 ) “ )];
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[ 6] Autonotive; Contract Disclosure Rule [ Levitsky v.

SG Hyl an Motors, IncX'. ( violation of GB.L. § 396-p “ and the

failure to adequately disclose the costs of the passive alarm and
extended warranty constitute a deceptive action ( per se

violation of GB.L. 8 349 ); Spielzinger v. S.G Hylan Mtors

Corp.*'"( failure to disclose the true cost of “ Honme Care
Warranty “ and “ Passive Alarm*“, failure to conply with
provisions of GB.L. 8§ 396-p and GB.L. 8§ 396-q; per se
violations of GB.L. 8 349 )];

[6-a] Baldness Products [ Karlin v. VP! ( reference

to unpubl i shed decision applying GB.L. 8 349 to products for

treatment of bal ding and bal dness ); Muntz v. d obal Vision

Products, Inc.*'V ( “ Avacor, a hair |oss treatnent extensively

advertised on television...as the nodern day equival ent of the
sales pitch of a snake oil salesman *; allegations of
m srepresentations of “ no known side effects * of Avacor is

refuted by docunented mnoxidil side effects * )];

[ 7] Budget Planning [ People v. Trescha Corp.*"V

( conpany m srepresented itself as a budget planner which
“ invol ves debt consolidation and...negotiation by the budget
pl anner of reduced interest rates with creditors and the

cancel lation of the credit cards by the debtors...the debtor
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agrees to periodically send a | unp sum paynent to the budget
pl anner who distributes specific amunts to the debtor’s

creditors * )];

[8] Cars [ People v. Condor Pontiac*'" ( used car

dealer violated GB.L. 8 349 and V.T.L. 8 417 in failing to

di scl ose that used car was “ previously used principally as a
rental vehicle “; “ In addition ( dealer violated ) 15 NYCRR 88
78.10(d), 78.11(12),(13)...fraudulently and/or illegally forged
the signature of one custoner, altered the purchase agreenents of
four custonmers after providing copies to them and transferred
retail certificates of sale to twelve (12) purchasers which did
not contain odoneter readings...( Also ) violated 15 NYCRR 8§
78.13(a) by failing to give the purchaser a copy of the purchase
agreenent in 70 instances ( all of these are deceptive

acts ) “ ); Spielzinger v. S.G Hylan Mdtors Corp.XV''( failure

to disclose the true cost of “ Home Care Warranty “ and “ Passive
Alarm*®, failure to conply with provisions of GB.L. 8§ 396-p and
G B. L. 8 396-q; per se violation of GB.L. § 349 )];

[9] Cell Phones [ Naevus International, Inc. v. AT&T

Corp. X' ( wirel ess phone subscribers seek damages for
“ frequent dropped calls, inability to make or receive calls and

failure to obtain credit for calls that were involuntarily
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di sconnected “ )];

[9-1] Checking Accounts [ Sherry v. Gitibank'( *

plaintiff stated ( GB.L. 88 349, 350 clains ) for manner in
whi ch def endant applied finance charges for its checking plus
accounts since sales literature could easily |ead potenti al
custoner to reasonable belief that interest would stop accruing
once he made deposit to his checking account sufficient to pay

of f anpbunt due on credit line “ )].

[10] dothing Sales [ Baker v. Burlington Coat

Factory' ( refusing to refund purchase price in cash for

defective and shedding fake fur )];

[11] Credit Cards [ People v. Tel ehublink'

( “ telemarketers told prospective custoners that they were pre-
approved for a credit card and they could receive a | owinterest
credit card for an advance fee of approximtely $220. |nstead of
a credit card, however, consuners who paid the fee received
credit card applications, discount coupons, a nerchandi se catal og

and a credit repaid manual “ ); Sins v. First Consuners Nationa

Bank''', ( “ The gist of plaintiffs’ deceptive practices claimis
that the typeface and | ocation of the fee disclosures, conbined
wi th high-pressure advertising, anounted to consunmer conduct that

was deceptive or misleading “ ); Broder v. MBNA Corporation''
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( credit card conpany m srepresented the application of its | ow

i ntroductory annual percentage rate to cash advances )];

[12] Customer Information [ Anonynous v. CVS Corp.''V

( CVS acquired the custoner files from 350 i ndependent pharmaci es
W t hout custoners’ consent; the “ practice of intentionally
declining to give custoners notice of an inpending transfer of
their critical prescription information in order to increase the

val ue of that information appears to be deceptive * )];

[ 13] Defective Autonobile Ignition Switches [ Ritchie

v. Enpire Ford Sales, Inc.'Y ( dealer liable for damages to used

car that burned up 4 2 years after sale )];

[ 14] Defective Brake Shoes [ G arrantano v. M das

Miffler'V ( Mdas Miffler fails to honor brake shoe warranty )];

[ 15] Defective D shwashers [ People v. General Electric

Co., Inc'Y''( misrepresentations “ nade by...GE to the effect that
certain defective dishwashers it manufactured were not

repairable “ was deceptive under GB.L. 8 349 )];

[ 16] Door-To-Door Sales [ New York Environnent al

Resources v. Franklin'Y''' ( misrepresented and grossly overpriced
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water purification system); Rossi v. 21st Century Concepts,

Inc.'"™ ( selling msrepresented and overpriced pots and pans )];

[17] Educational Services [ Andre v. Pace University'”

( failing to deliver conputer programm ng course for beginners );

Brown v. Hanbric'*' ( failure to deliver travel agent education

program)];

[ 18] Enpl oyee Schol arship Prograns [ Canbridge v.

Tel emar keting Concepts, Inc.'* ( refusal to honor agreenent to

provi de schol arship to enpl oyee )];

[ 19] Excessive & Unlawful Bail Bond Fees [ MKinnon v.

I nternational Fidelity Insurance Co.'*'"( misrepresentation of

expenses in securing bail bonds )];

[ 20] Exhi bitions and Conferences [ Sharknet Inc. v.

Tel emarketing, NY Inc.'* ( misrepresenting |ength of and numnber

of persons attending Internet exhibition )];

[21] Furniture Sales [ Petrello v. Wnks Furniture*

( msrepresenting a sofa as being covered in U trasuede HP and

protected by a 5 year warranty ); Wl ker v. Wnks Furniture

( falsely promsing to deliver furniture within one week ); Fil po
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v. Credit Express Furniture Inc."'" ( failing to inform Spanish

speaki ng consuners of a three day cancellation period ); Colon v.

Rent-A-Center, Inc.'”™'" ( rent-to-own furniture; “ an overly

inflated cash price “ for purchase may violate GB.L. §8 349 )];

[22] Hair Loss Treatnent [ Mountz v. d obal Vision

Products, Inc.'*™ ( “ marketing techniques ( portrayed ) as the

nmodern day equi val ent of the sales pitch of a snake oil sal esman
“, alleged m srepresentations of “ no known side effects

wi t hout reveal i ng docunented side effects “ which include cardi ac
changes, visual disturbances, vomting, facial swelling and
exacerbation of hair loss “; GB.L. 8 349 claimstated for New

York resident “ deceived in New York “ )];

[ 23] Hone Heating G|; Unilateral Price Increase

[ State v. Wlco Energy Corp.'"™ ( hone heating oil conpany’s

conduct constituted a deceptive practice. It offered a fixed-
price contract and then refused to conply with its nost materi al

t erm-an agreed-upon price for heating oil * )];

[ 24] Honme I nspections [ Ricciardi v. Frank d/b/al

| nspect Aneri ca Enginerring, P.C.'"*' ( civil engineer liable for

failing to discover wet basenent ) ];
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[25] In Vitro Fertilization [ Karlin v. |VF Anerica,

Inc. "1 ( nisrepresentations of in vitro fertilization rates of

success )];

[ 26] Insurance [ Gaidon v. CGuardian Life |Insurance Co.

& Goshen v. Miutual Life Insurance Co."™ " ( misrepresentations

t hat
“ out - of - pocket prem um paynents ( for life insurance policies )
woul d vanish within a stated period of tinme “ ); Monter v.

Massachusetts Miutual Life Ins. Co.'*™V( misrepresentations with

respect to the terns “ Flexible Premum Variable Life |Insurance

Policy “ ); Skibinsky v. State Farm Fire and Casualty Co.'*V

( msrepresentation of the coverage of a “ builder’s risk “

i nsurance policy ); Makuch v. New York Central Mitual Fire Ins.

Co. '™ (* violation of ( GB.L. § 349 for disclaining)
coverage under a honeowner’s policy for damage caused when a

falling tree struck plaintiff’s home “ ); Brenkus v. Metropolitan

Life Ins. Co.'™'( misrepresentations by insurance agent as to

amount of life insurance coverage ); Acquista v. New York Life

Ins. Co.'"™Vill (“ allegation that the insurer nakes a practice of
i nordi nately del aying and then denying a claimw thout reference
toits viability “” may be said to fall wthin the paraneters of

an unfair or deceptive practice “ ); Rubinoff v. U S. Capitol

| nsurance Co.'** ( autonobil e insurance conpany fails to provide

25



tinmely defense to insured ); Mkastchian v. Oxford Health Pl ans,

| nc. "™ ( practice of terminating health insurance policies
wi t hout providing 30 days notice violated terns of policy and was
a deceptive business practice because subscribers may have
beli eved they had health insurance when coverage had al ready been

cancel ed )];

[27] Internet Marketing & Services [ Zurakov v.

Regi ster.Com Inc."™ i ( “ Gven plaintiff’s claimthat the

essence of his contract wth defendant was to establish his

excl usive use and control over the domain name ‘ Laborzionist.org
‘ and that defendant’s usurpation of that right and use of the
name after registering it for plaintiff defeats the very purpose
of the contract, plaintiff sufficiently alleged that defendant’s
failure to disclose its policy of placing newly regi stered donmain
names on the * Com ng Soon ‘ page was material “ and constitutes

a deceptive act under GB.L. 8 349 ); People v. Network

Associ ates, Inc.'™ " ( “ Petitioner argues that the use of the

words ‘ rules and regulations * in the restrictive clause (
prohi biting testing and publication of test results of
effectiveness of McAfee antivirus and firewall software ) is
designed to m sl ead consuners by | eading themto believe that
sone rules and regul ations outside ( the restrictive clause )

exi st under state or federal |aw prohibiting consuners from
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publishing reviews and the results of benchmark tests...the

| anguage is ( also ) deceptive because it may m sl ead consuners
to believe that such clause is enforceabl e under the |ease
agreenent, when in fact it is not...as a result consunmers may be
decei ved into abandoning their right to publish reviews and
results of benchmark

tests “ ); People v. Lipsitz'™ " ( failing to deliver purchased

magazi ne subscriptions ); Scott v. Bell Atlantic Corp. 'V

( misrepresented Digital Subscriber Line ( DSL )" |nternet

services )];

[28] “ Knock-Of “ Tel ephone Nunbers [ Drizin v. Sprint

Corp. '™V ( * defendants’ adnmitted practice of maintaining
numerous toll-free call service nunbers identical, but for one
digit, tothe toll-free call service nunbers of conpetitor |ong-
di stance tel ephone service providers. This practice generates
what is called * fat-fingers ‘ business, i.e., business
occasioned by the msdialing of the intended custoners of

def endant’ s conpeting | ong-di stance service providers. Those
custoners, seeking to nmake | ong-di stance tel ephone calls, are, by
reason of their dialing errors and defendants’ many ‘ knock-off
nunmbers, unwittingly placed in contact with defendant providers
rather than their intended service providers and it is alleged

that, for the nost part, they are not advised of this
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circunstance prior to conpletion of their |ong-distance

connections and the inposition of charges in excess of those they
woul d have paid had they utilized their intended providers. These
all egations set forth a deceptive and injurious business practice

af fecti ng nunerous consuners ( under GB.L. 349 ) “ )];

[29] Lasik Eye Surgery [ Gabbay v. Mandel "™Vt (

medi cal mal practice and deceptive advertising arising fromlasik

eye surgery )];

[ 29- 1] Layaway Plans [ Am ekunp v. Vanbro Mdtors,

| nc. VI fajlure to deliver vehicle purchased on | ayaway plan
and conply with statutory disclosure requirenents; a violation of

G B. L. 8 396-t is a per se violation of GB.L. 8 349 ];

[ 30] Liquidated Danages Cl ause [ Morgan Services, |nc.

v. Episcopal Church Hone & Affiliates Life Care Community,

| nCI XXX X

(it is deceptive for seller to enter “ into contracts know ng
that it will eventually fail to supply conform ng goods and that,
when the custoner conplains and subsequently attenpts to
termnate the contract ( seller ) uses the |iquidated danages

cl ause of the contract as a threat either to force the custoner

to accept the non-conform ng goods or to settle the lawsuit “ )];
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[ 31] Loan Applications [ Dunn v. Northgate Ford, |nc.”°

( autonobil e deal er conpletes and submts |oan application to
fi nance conpany and nmi srepresents teenage custoner’s ability to

repay | oan which resulted in default and sale of vehicle )];

[32] Mslabeling [ Lewis v. Al Di Donna*“( pet dog dies

from overdose of prescription drug, Feldene, mslabeled *“ 1 pil

twce daily * when should have been “ one pill every other

day “ )];

[ 32-a] Monopolistic Business Practices [ Cox v.

M crosoft Corporation*' ( “ allegations that Mcrosoft engaged

i n purposeful, deceptive nonopolistic business practices;
including entering into secret agreenents with conputer

manuf acturers and distributors to inhibit conpetition and

t echnol ogi cal devel opnent and creating an * applications barrier
“inits Wndows software that, unbeknownst to consuners,
rejected conpetitors’ Intel-conpatible PC operating systens, and
that such practices resulted in artificially inflated prices for
def endant’ s products and deni al of consuner access to

conpetitors’ innovations, services and products “ )];

[33] Mortgages [ Kidd v. Delta Funding Corp.*'i( “ The
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defendants failed to prove that their act of charging illegal
processing fees to over 20,000 custoners, and their failure to
notify the plaintiffs of the existence and terns of the
settlenment agreenent, were not materially deceptive or

msleading “ ); Walts v. First Union Mrtgage Corp*®"V,

( consuners induced to pay for private nortgage insurance beyond
requi renments under New York | nsurance Law 8 6503 ); Negrin v.

Nor west Mortgage, Inc.*Y ( nortgagors desirous of paying off

nort gages charged illegal and unwarranted fax and recording

fees ); Trang v. HSBC Mortgage Corp., USA*Y' ( $15.00 speci al

handl ing/ fax fee for a faxed copy of nortgage payoff statenent
violates R P.L. 8 274-a(2)(a) which prohibits charges for

nort gage rel ated docunents and is deceptive as well )];

[34] Motor Ol Changes [ Farino v. Jiffy Lube

International, Inc.*'" ( an “ Environnental Surcharge “ of $.80

to di spose of used notor oil after every autonobile oil change
may be deceptive since under Environnmental Conservation Law 8§ 23-

2307 Jiffy was required to accept used notor oil at no charge )];

[ 35] Movers; Household Goods [ Goretsky v. % Price

Movers, Inc*V'''. ( “ failure to unload the househol d goods and
hold them® hostage ‘ is a deceptive practice under “ GB.L. 8§
349 )];
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[ 36] Professional Networking [ BNI New York Ltd. v.

DeSant 0*“'* ( enforcing an unconsci onabl e menbership fee

prom ssory note ) ];

[37] Privacy [ Anonynous v. CVS Corp°. ( sale of

confidential patient information by pharmacy to a third party is
“ an actionabl e deceptive practice “ under GB.L. 349 ); Smth v.

Chase Manhattan Bank® ( same )];

[38] Pyramid Schemes [ C.T.V. Inc. v. Curlen®’

( selling bogus “ Beat The System Program “ certificates ); Brown

v. Hanbric®' ( selling msrepresented instant travel agent

credentials and educational services )];

[39] Real Estate Sales [ Gutterman v. Romano Real

Estate®V ( misrepresenting that a house with a septic tank was

connected to a city sewer system); Board of Mygrs, of Bayberry

G eens Condom niumv. Bayberry G eens Associ ates®

( deceptive advertisenent and sale of condominiumunits ); B.S. L

ne Omers Corp. v. Key Intl. Mg. Inc.®( deceptive sale of

shares in a cooperative corporation ); Breakwaters Townhouses

Ass’n. v. Breakwaters of Buffalo, Inc. ' ( condom niumunits );

Latiuk v. Faber Const. Co.°'''( deceptive design and construction
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of home ); Pol onetsky v. Better Homes Depot, Inc.*( N.Y.C

Adm ni strative Code 88 20-700 et seq ( Consuner Protection Law)
applies to business of buying foreclosed hones and refurbishing
and reselling themas residential properties; msrepresentations
t hat recomended attorneys were approved by Federal Housing

Aut hority deceptive )];

[40] Securities [ Not Covered By GB.L. § 349 ][ G ay

v. Seaboard Securities, Inc.”* ( GB.L. 8 349 provides no relief

for consunmers alleging injury arising fromthe deceptive or

m sl eadi ng acts of a tradi ng conpany ); Fesseha v. TD Wt er house

| nvest or Services, Inc.( “ Finally, section 349 does not apply

here because, in addition to being a highly regul ated industry,

i nvestnments are not consuner goods “ ); Berger v. E*Trade G oup,

Inc. " ( “ Securities instruments, brokerage accounts and
services ancillary to the purchase of securities have been held
to be outside the scope of the section “ ); But see Scalp &

Bl ade, Inc. v. Advest, Inc.*'"( G B.L. § 349 covers securities

transactions )];

[41] Sports Nutrition Products [ Mrelli v. Wider

Nutrition Group, Inc.“"V ( manufacturer of Steel Bars, a high-

protein nutrition bar, msrepresented the anmount of fat,

vitam ns, mnerals and sodiumtherein )];
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[42] Termte Inspections [ Anunziatta v. OKkin

Exterm nating Co., Inc.“Y( msrepresentations of full and

conpl ete inspections of house and that there were no inaccessible
areas are m sl eading and deceptive )];

[ 43] Tobacco Products [ Blue Cross and Bl ue Shield of

New Jersey, Inc. v. Philip Mrris Inc., ' ( tobacco conpanies

schenme to distort body of public knowl edge concerning the risks
of snoking, know ng public would act on conpani es’ statenents and

om ssions was deceptive and m sleading )];

[ 44] Transportation Services, E-Z Passes [ Kinkopf v.

Tri borough Bridge & Tunnel Authority®'' ( E-Z pass contract

fails to reveal necessary information to custoners w shing to

make a claimand “ on its face constitutes a deceptive practice “

)1

[ 45] Travel Services [ Meachumv. Qutdoor Wrld

Cor p. cXviii
( msrepresenting availability and quality of vacation

canpgrounds; Vallery v. Bernuda Star Line, Inc.

( msrepresented cruise ); Pellegrini v. Landmark Travel G oup®”

( refundability of tour operator tickets m srepresented ); People

v. P.U. Travel, Inc.“( Attorney General charges travel agency
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with fraudul ent and deceptive business practices in failing to

deliver flights to Spain or refunds )];

[46] TV Repair Shops [ Tarantola v. Becktroni X,

Lt dcxxi i .

( TV repair shop’s violation of “ Rules of the Gty of New York
( 6 RCNY 2-261 et seq )...that certain procedures be foll owed
when a |icensed deal er receives an el ectronic or hone appliance
for repair...constitutes a deceptive practice under ( GB.L. 8§

349 )" )1,

[47] Wedding Singers [ Bridget Giffin-Amel v. Frank

Terris Orchestras®™ '’ ( the bait and switch® of a “ 40-

sonmet hing crooner “ for the “ 20-sonething “ Paul R ch “ who
prom sed to deliver a lively mx of pop hits, rhythm and- Dbl ues
and di sco

classics “ ) ]. For broken engagenents and di sputes over weddi ng

preparations, generally, see DeFina v. Scott®*

4] Fal se Advertising: GB.L. § 350

Consuners who rely upon fal se advertising and purchase
defective goods or services may claima violation of GB.L. 8§ 350

[ Scott v. Bell Atlantic Corp.®V" ( defective ' high speed
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I nternet services falsely advertised ); Card v. Chase Manhattan

Bank®*¥'! (' bank misrepresented that its LifePlus Credit |nsurance
pl an woul d pay off credit card bal ances were the user to becone
unenployed )]. G B.L. 8 350 prohibits fal se advertising which “
means advertising, including |abeling, of a conmodity...if such

advertising is msleading in a material respect...( covers

)....representations nade by statement, word, design, device,
sound. .. but also... advertising ( which ) fails to reveal facts
material ““*'' G B.L. § 350 covers a broad spectrum of

m sconduct

[ Karlin v. IVF Anerica®* ( “ ( this statute ) on ( its ) face

appl (ies) to virtually all economc activity and ( its )
application has been correspondingly broad “ )]. Proof of a
violation of GB.L. 350 is sinple, i.e., “ the nere falsity of
the advertising content is sufficient as a basis for the fal se

advertising charge “ [ People v. Lipsitz® ( magazi ne sal esman

violated GB.L. 8 350; “ ( the ) ( defendant’s ) business

practice is generally no magazi ne, no service, no refunds “

al t hough exactly the contrary is promsed “ ]. However, unlike a
claimunder G B.L. 8 349 plaintiffs nust prove reliance on fal se
advertising to establish a violation of GB.L. § 350 [ Pel nan v.

McDonal d’s Corp. ' ( G B.L. § 350 requires proof of reliance );

Gale v. International Business Machines Corp. ™ '( “ Reliance is

not an elenent of a claimunder ( GB.L. 8 349 )...clains under (
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GB. L. 8 350 )...do require proof of reliance “ )].

5] Cars, Cars, Cars

There are a variety of consuner protection statutes
avai l abl e to purchasers and | essees of autonobiles, new and used.
A conprehensive review of five of these statutes [ GBL 8§ 198-
bcxxxi il
( Used Car Leron Law ), express warrantyV inplied warranty of
merchant abi lity®¥ ( U.C.C. 88 2-314, 2-318 ), Vehicle and
Traffic Law [ V&T ] § 417, strict products liability®>v ]

appears in Ritchie v. Enpire Ford Sales, Inc. V! 3 case

i nvol ving a used 1990 Ford Escort which burned up 4 % years after
bei ng purchased because of a defective ignition switch. A
conprehensive review of two other statutes [ GBL § 198-a ( New
Car Lenon Law ) and GBL 8 396-p ( New Car Contract Disclosure

Rul es )] appears in Borys v. Scarsdale Ford, Inc.Vi g case

involving a new Ford Crown Victoria, the hood, trunk and both
guarter panels of which had been negligently repainted prior to

sal e.

[A] Autonptive Parts Warranty: G B.L. § 617(2)(a)

“ The extended warranty and new parts warranty business
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generates extraordinary profits for the retailers of cars, trucks
and autonotive parts and for repair shops. It has been estinated
that no nore than 20% of the people who buy warranties ever use
them.. O the 20%that actually try to use their warranties..

( some ) soon discover that the real costs can easily exceed the

initial cost of the warranty certificate ““** |n Garratano v.

M das Muffler®, M das woul d not honor its brake shoe warranty

unl ess the consuner agreed to pay for additional repairs found
necessary after a required inspection of the brake system G B.L.
8 617(2)(a) protects consunmers who purchase new parts or new
parts’ warranties from breakage or a failure to honor the terns
and conditions of a warranty [ “ If a part does not conformto
the warranty...the initial seller shall nmake repairs as are
necessary to correct the nonconfornmity “*'' ]. A violation of
GB. L. 8 617(2)(a) is a per se violation of GB.L. 8 349 which

provi des for treble damages, attorneys fees and costs®*'!.

[B] Auto Repair Shop Duty To Perform Quality Repairs

Service stations should performquality repairs. Quality
repairs are those repairs held by those having know edge and
expertise in the autonotive field to be necessary to bring a
motor vehicle to its premal function or predamage condition

[ Welch v. Exxon Superior Service Center®'''" ( consunmer sought to
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recover $821.75 fromservice station for failing to nmake proper
repairs to vehicle; “ Wile the defendant’s repair shop was
required by law to performquality repairs, the fact that the

cl ai mant drove her vehicle wi thout incident for over a year
followng the repairs indicates that the vehicle had been
returned to its premal function condition following the repairs by

the defendant, as required “ ); Shalit v. State of New Yor k®™''Y(

conflict in findings in Small Clains Court in auto repair case

with findings of Adm nistrative Law Judge under VIL 8§ 398 ).

[C] Inplied Warranty OF Merchantability: U C. C. 8§ 2-314,

2-318; Delivery O Non-Conform ng Goods: U C. C. 8§ 2-608

Bot h new and used cars carry with theman inplied warranty

of merchantability [ U CC 88 2-314, 2-318 ][ Denny v. Ford

Mot or Conpany*'V ]. Al though broader in scope than the Used Car

Lenon Law the inplied warranty of nerchantability does have its
limts, i.e., it is tinme barred four years after delivery

[ UCC § 2-725; Hull v. Mbore Mbile Homes Stebra, |nc®'V.,

( defective nobile honme; claimtime barred )] and the deal er may
disclaimliability under such a warranty [ UCC 8§ 2-316 ] if

such a disclainer is witten and conspicuous [ Natale v. Martin

Vol kswagen, |nc. V' ( disclainmer not conspicuous )]. A know ng

m srepresentation of the history of a used vehicle nmay state a

claimunder U CC § 2-608 for the delivery of non-conformng
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goods [ Urquhart v. Philbor Mtors, Inc. Vi ]

[ D] Magnuson- Mbss Warranty Act & Leased Vehicles: 15 U. S. C

88 2301 et seg

In Tarantino v. DainmerChrysler Corp.“''* DiCinto v.

Dai m er Chrysler Corp.° and Carter-Wight v. DaimerChrysler

Corp. ', it was held that the Magnuson-Mbss Warranty Act, 15
U S. C 88 2301 et seq. applies to autonobile | ease transactions.

However, in DiCintio v. DainmerChrysler Corp.°"', the Court of

Appeal s held that the Magnuson-Mss Warranty Act does not apply
to aut onobil e | eases.

[E] New Car Contract Disclosure Rule: GB.L. § 396-p

In Borys v. Scarsdale Ford, Inc®''' a consuner demanded a

refund or a new car after discovering that a new Ford Crown
Victoria had several repainted sections. The Court di scussed
liability under GB.L. § 198-a ( New Car Lenon Law ) and GB.L. §

396-p(5) ( Contract Disclosure Requirenents ) | gi ves consuners
statutory rescission rights * in cases where dealers fail to
provi de the required notice of prior damage and repair(s)’ ( with
a) ‘ retail value in excess of five percent of the | esser of
manuf acture’s or distributor’s suggested retail price *” ]. In

Borys the Court dism ssed the conplaint finding (1) that under
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G B.L. 8 198-a the consuner nust give the deal er an opportunity
to cure the defect and (2) that under G B.L. 8§ 396-p(5) Smal
Clainms Court would not have jurisdiction [ noney damages of
$3,000 ] to force “ defendant to give...a new Crown Victoria or a
full refund, m nus appropriate deductions for use *

In Levitsky v. SG Hylan Mbtors, Inc®'V a car deal er

overcharged a custoner for a 2003 Honda Pilot and violated G B. L.

396-p by failing to disclose the “ estimted delivery date and
pl ace of delivery...on the contract of sale “. The Court found
that the violation of GB.L. 8 396-p “ and the failure to
adequately disclose the costs of the passive al arm and extended
warranty constitutes a deceptive act ( in violation of GB.L. 8§
349 ). Dammges included “ $2,251.50, the $2,301.50 which he
overpaid, less the cost of the warranty of $50.00 “ and punitive
damages under G B.L. 8§ 349(h) bringing the award up to $3, 000. 00,
the jurisdictional limt of Small Cains Court.

And in Spielzinger v. S.G Hylan Mtors Corp.V( failure to

di scl ose the true cost of “ Hone Care Warranty “ and “ Passive
Alarm*®, failure to conply with provisions of GB.L. §8 396-p (
confusing terns and conditions, failure to notify consumer of
right to cancel ) and GB.L. 8 396-q ( dealer failed to sign

sal es contract ); per se violations of GB.L. 8 349 with damages
awar ded of $734.00 ( overcharge for warranty ) and $1, 000

statutory damages ).
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[F] New Car Lenon Law. G B.L. § 198-a

New York State’s New Car Lermon Law [ G B.L. § 198-a ]
provides that “ If the sane probl em cannot be repaired after four
or nore attenpts; O if your car is out of service to repair a
problemfor a total of thirty days during the warranty period; O
if the manufacturer or its agent refuses to repair a substanti al
defect within twenty days of receipt of notice sent by you...Then
you are entitled to a conparable car or refund of the purchase

price [ Borys v. Scarsdale Ford, Inc.®"Y" ]. Before commencing a

| awsuit seeking to enforce the New Car Lenon Law t he deal er nust

be given an opportunity to cure the defect [ Chrysler Mtors

Corp. v. Schachner®V'! ( deal er nust be afforded a reasonable

nunber of attenpts to cure defect )]. The consuner may utilize
the statutory repair presunption after four unsuccessful repair
attenpts after which the defect is still present®V'''. However,

the defect need not be present at the tinme of arbitration

hearing®'*. See, generally, Kucher v. DainlerChrycler Corp®* (

judgnent for defendant )]. Attorneys fees and costs may be

awarded to the prevailing consumer [ DaimerChrysler Corp. v.

Kar man® ¥ ( $5,554.35 in attorneys fees and costs of $300.00

awar ded )].
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[@ Used Car Dealer Licensing: C.P.L.R § 3015(e)

In B &L Auto Goup, Inc. v. Zilog®*' a used car

deal er sued a customer to collect the $2,500.00 bal ance due on
the sale of a used car. Because the dealer failed to have a
Second Hand Autonobile Dealer’s |license pursuant to New York City
Departnent of Consuner Affairs when the car was sold the Court
refused to enforce the sales contract pursuant to C.P.L.R 8§

3015(e) .

[H Used Car Extended Warranty

In Barthley v. Autostar Funding LLC'*'" the consumer

purchased a 1993 Lexus with over 110,000 mles and an extended
warranty on the vehicle. After the vehicle experienced engine
probl ens and a worn cam shaft was replaced at a cost of $1,733.66
t he consunmer made a cl ai munder the extended warranty. The claim
was rejected by the warranty conpany “ on the basis that a worn
canshaft was a pre-existing condition “. The Court found this

rej ecti on unconsci onabl e and awarded damages to cover the cost of
the new canshaft. “ In effect, the warranty conpany has chosen to
warranty a ten year old car with over 110,000 mles on the
odoneter and then rejects a tinely claimon the warranty on the

basis that the car engine’s internal parts are old and worn *“.

42



[1] Used Car Lenon Law. G B.L. § 198-b

New York State's Used Car Lenon Law [ G B.L. § 198-b ]
provides |imted warranty protection for ninety days or 4,000
m | es, whichever cones first, for vehicles with odoneter readings

of less than 36,000 [ Cntron v. Tony Royal Quality Used Cars,

| nc. ¢V ( defective 1978 Chevy Malibu returned within thirty
days

and full refund awarded )]. Used car deal ers nust be given an
opportunity to cure a defect before the consunmer may commence a
| awsuit enforcing his or her rights under the Used Car Lenon Law

[ Mlan v. Yonkers Avenue Dodge, Inc.®* ( deal er nmust have

opportunity to cure defects in used 1992 Pl ynouth Sundance ) ].
The Used Car Lenon Law does not preenpt ot her consumer protection

statutes [ Arnstrong v. Boyce®*' ], does not apply to used cars

with more than 100,000 miles when purchased®*'' and has been

applied to used vehicles with coolant |eaks [ Fortune v. Scott

Ford, Inc."" ] malfunctions in the steering and front end

mechani sm [ Jandreau v. LaVigne®** ], stalling and engine

knocki ng

[ Ireland v. JL’s Auto Sales, Inc.“* ] and vibrations

[ Wiliams v. Planet Motor Car, Inc.®* ] . An arbitrator’s

award may be challenged in a special proceeding [ CP.L.R 7502 ]

43



[ Lipsconmb v. Manfredi Mtors®*'" ], Recoverabl e damages incl ude

the return of the purchase price and repair and di agnostic costs

[ WIlianms v. Planet Mdtor Car, Inc. ¢ ],

[J] Warranty OF Serviceability: V.T.L. 8§ 417

Used car buyers are al so protected by Vehicle and Traffic
Law 8§ 417 [ “ V&T 8§ 417 * ] which requires used car dealers to
i nspect vehicles and deliver a certificate to buyers stating that
the vehicle is in condition and repair to render, under nor nal
use, satisfactory and adequate service upon the public highway at
the tine of delivery. V&T 8§ 417 is a non-wai veabl e,
nondi scl ai mabl e, indefinite, warranty of serviceability which has

been liberally construed [ Barilla v. Gunn Buick Cadill ac- G\C,

Inc. V- Ritchie v. Enpire Ford Sales, Inc.“* ( dealer liable

for Ford Escort that burns up 4 % years after purchase ); People

v. Condor Pontiac®*V ( used car dealer violated GB.L. § 349 and

V.T.L. 8 417 in failing to disclose that used car was

“ previously used principally as a rental vehicle “; *“ In
addition ( dealer violated ) 15 NYCRR 8§ 78.10(d), 78.11(12),
(13)...fraudulently and/or illegally forged the signature of one
custoner, altered the purchase agreenents of four custoners after
providing copies to them and transferred retail certificates of

sale to twelve (12) purchasers which did not contain odoneter
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readings...( Also ) violated 15 NYCRR 8 78.13(a) by failing to
gi ve the purchaser a copy of the purchase agreenent in 70
instances ( all of these are deceptive acts ) “]; recoverable
damages include the return of the purchase price and repair and

di agnostic costs [ Wlliams v. Planet Mdtor Car, Inc.*Vi .

[ K| Repossession & Sale OF Vehicle

In Coxall v. Clover Commercials Corp. ¢V the consuner

purchased a “ 1991 nodel Lexus autonobile, executing a Security
Agreenent/Retail Installnment Contract. The ‘* cash price * on the
Contract was $8, 100. 00 agai nst which the Coxalls made a ' cash
downpaynment ‘ of $3,798.25 “. After the consumers stopped naking
paynments because of the vehicle experienced nmechani cal
difficulties the Lexus was repossessed and sold. In doing so,
however, the secured party failed to conply with U C.C. § 9-
611(b) which requires “ ° a reasonable authenticated notification
of disposition ‘ to the debtor * and U C.C § 9-610(b) ( “ the
sale nust be * comercially reasonable * “ ). Statutory danages

awar ded offset by defendant’s breach of contract danages.

6] Hones

[ A] Hone | nprovenent Contracts & Frauds: G B.L. 88 771, 772
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G B.L. 8 771 requires that home inprovenent contracts be in
witing and executed by both parties. A failure to sign a hone
i nprovenent contract neans it can not be enforced in a breach of

contract action [ Precision Foundations v. |ves® XX ],

G B.L. 8 772 provides honmeowners victim zed by unscrupul ous
home i nprovenent contractors [ who nmake “ fal se or fraudul ent
witten statenents “ ] with statutory damages of $500. 00,

reasonabl e attorneys fees and actual damages [ Udezeh v. A+Pl us

Construction Co.®** ( statutory damages of $500.00, attorneys

fees of $1,500.00 and actual damages of $3,500.00 awarded );

Garan v. Don & Walt Sutton Builders, Inc.®*”( construction of a

new, custom hone falls within the coverage of GB.L. 8 777(2) and

not GB.L. §8 777-a(4) )].

[ B] Hone | nprovenent Contractor Licensing: C.P.L.R 8§

3015(e)

Honeowners often hire hone inprovenent contractors to repair
or inprove their hones or property. Hone inprovenent contractors
must, at |east, be |licensed by the Departnment of Consunmer Affairs
of New York City, Westchester County, Suffolk County, Rockl and
County, Putnam County and Nassau County if they are to perform

services in those Counties [ CP.L.R § 3015(e) ]. Should the
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home i nprovenent contractor be unlicenced he will be unable to
sue the honeowner for non-paynent for services rendered [ Tri-

State Ceneral Renodeling Contractors, Inc v. |Inderda

Bai j naut h¢! i

( sal esnen do not have to have a separate license ); Routier v.

Wal deck® @t ( « The Home | nprovenent Business provisions...were
enacted to safeguard and protect consuners agai nst fraudul ent
practices and inferior work by those who woul d hol d t hensel ves

out as hone inprovenent contractors “ ); Cudahy v. Cohen® *xV

( unlicenced home inprovenent contractor unable to sue homeowner

in Small Clains Courts for unpaid bills ); Monstar Contractors,

Inc. v. Katsir®™V( |icense of sub-contractor can not be used by

general contractor to neet licensing requirenents )]. Obtaining a
Iicense during the performance of the contract may be sufficient

[ Mandi oc Devel opers, Inc. v. MIIstone® ™V ] while obtaining a

license after performance of the contract is not sufficient

[ B& Bldg. Corp. V. Liebig®>i ( “ The |egislative

purpose...was not to strengthen contractor’s rights, but to
benefit consuners by shifting the burden fromthe honeowner to

the contractor to establish that the contractor is licensed “ )].

[C] New Hone Inplied Warranty OF Merchantability : GB.L. §

777
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G B.L. 8 777 provides, anong other things, for a statutory
housi ng merchant warranty®*Vi'l for the sale of a new house which
for
(1) one year warrants “ the home will be free fromdefects due to
a failure to have been constructed in a skillful manner “ and for
(2) two years warrants that “ the plunbing, electrical, heating,
cooling and ventilation systens of the hone will be free from
defects due to a failure by the builder to have installed such
systens in a skillful manner “ and for (3) six years warrants
“ the home wll free frommaterial defects “. The statute al so
requires tinely notice fromaggrieved consuners [ Rosen v.

Waternmi || Devel opment Corp. ¢ ( notice adequately alleged in

conplaint ); Taggart v. Martano®‘( failure to allege conpliance

with notice requirements ( GB.L. 8§ 777-a(4)(a) ) fatal to claim

for breach of inplied warranty ); Testa v. Liberatore®™ ( *

prior to bringing suit ( plaintiff nust ) provide defendant with
a witten notice of a warranty claimfor breach of the housing

merchant inplied warranty “ ); Randazzo v. Abram Zyl ber ber g®°''(

def endant waived right “ to receive witten notice pursuant to (

GB.L § 777-1(4)(a) “ )].

[ D] Movers, Household Goods: 17 NY.C.R R § 814.7

In Goretsky v. % Price Movers, Inc®*°'' clainmant asserted
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that a nover hired to transport her household goods “ did not
start

at tinme promsed, did not pick-up the itens in the order she
want ed and when she objected ( the nover ) refused to renover her
bel ongi ngs unless they were paid in full “. The Court noted the
absence of effective regulations of novers. “ The bi ggest
conplaint is that novers refuse to unload the househol d goods
unl ess they are paid...The current systemis, in effect,
extortion where custoners sign docunents that they are accepting
delivery without conplaint solely to get their bel ongi ngs back.
This situation is unconscionable “. The Court found a violation
of 17 NY.CR R 8 814.7 when the novers “ refused to unload the
entire shipnment “, violations of GB.L. 8 349 in “ that the
failure to unload the househol d goods and hold them‘ hostage

is a deceptive practice “ and a failure to disclose rel evant
information in the contract and awarded statutory danages of

$50. 00.

[E] Real Estate Brokers’ Licenses: RP.L. 8§ 441(b)

In Oukotun v. Rei ff“Vthe plaintiff wanted to purchase a

legal two famly hone but was directed to a one famly with an
illegal apartment. After refusing to purchase the m srepresented
two fam |y hone she denmanded rei nmbursenent of the $400 cost of

t he hone inspection. Finding that the real estate broker violated
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the conpetency provisions of RP.L. 8 441(1)(b) ( a real estate
br oker should have “ conpetency to transact the business of real
estate broker in such a manner as to safeguard the interests of
the public “ ), the Court awarded danmages of $400 with interest,

costs and di sbursenents.

7] Loans & Credit

[A] Fair Credit Reporting Act: 15 U.S.C. 88 1681 et seq

[ Bl Home Omership and Equity Protection: 15 U . S.C. § 1639

[C] Real Estate Settlenment Procedures Act: 12 U S. C. § 2601

[D] Regulation Z: 12 CF.R 88 226.1 et seq.

[E] Truth In Lending Act: 15 U.S.C. 88 1601 et seq

Consuners may sue for a violation of several federa
statutes which seek to protect borrowers, e.g., including the
(1) Truth In Lending Act, 15 U.S.C. A 88 1601-1665 [ TI LA™ ],
(2) the Fair Credit Reporting Act, 15 U S.C. § 1681, (3) the Real
Estate Settlenent Procedures Act, 12 U. S.C. 8§ 2601 [ RESPA ], (4)
t he Hone Ownership and Equity Protection Act, 15 U.S.C. § 1639
[ HOEPA ] and (5) Regulation Z, 13 CF.R 88 226.1 et seq. and

recover appropriate damages [ See e.g., Bank of New York v.

Wal den®**¥! ( countercl ai ming borrowers allege violations of TILA,

HOEPA and Regul ation Z; * nortgages were placed on...defendants’
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properties without their know edge or understandi ng. Not the
slightest attenpt at conpliance with applicable regulations was
made by the I enders. No Truth in Lending disclosures or copies of
any of the | oan docunents signed at the closing were given to the
defendants. Thus, plaintiffs did not conply wwth TILA and

Regul ation Z...1t al so appears that the | enders viol ated HCEPA
and Regulation Z in that they extended credit to the defendant
based on their collateral rather than considering their

i nconmes. .. The |l enders also violated Regul ation Z which prohibits
| enders fromentering into a balloon paynent note with borrowers
on high-interest, high fee loans “; injunction preventing

eviction issued ); Community Mitual Savings Bank v. GIlen®cv

( borrower counterclains in Small Cainms Court for violation of
TILA and is awarded rescission of [oan conmtnent with | ender and
damages of $400.00; “ TILA ( protects consuners ) fromthe
inequities in their negotiating position with respect to credit
and loan institutions...( TILA) requir(es) lenders to provide
standard information as to costs of credit including the annual
percentage rate, fees and requirenents of repaynent...( TILA) is
liberally construed in favor of the consuner...The borrower is
entitled to rescind the transaction * until mdnight of the third
busi ness day follow ng the consummati on of the transaction or the

delivery of the information and rescission forns required ..
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together wwth a statenent containing the material disclosures
required... whichever is later...The consuner can opt to rescind

for any reasons, or for no reason “ ); Rochester Hone Equity,

Inc. v. Upton®™®''' ( nortgage |ock-in fee agreements are covered

by TILA and RESPA; “ There is nothing in the New York regul ati ons
concerning |l ock-in agreenents that sets out what disclosures are
requi red and when they nust be nmade...In keeping with the trend
toward suppl ying consunmers with nore information than market
forces alone would provide, TILAis nmeant to permt a nore
judicious use of credit by consuners through a * neani ngful

di scl osure of credit ternms ‘...It would clearly violate the

pur pose behind TILA and RESPA to allow fees to be | evied before
all disclosures were made...the court holds that contracts to pay
fees such as the | ock-in agreenents nust be preceded by all the

di scl osures that federal law requires “ ); Nova Information

Systens, Inc. v. Labatto®“*( consuner seeks charge backs on two

credit card paynents for unsatisfactory dental work; TILA claim

cc

sustained ); Tyk v. Equifax Credit Information Services, |Inc.

( consuner who recovered damages under the Fair Credit Reporting
Act denied an award of attorneys fees ( “ nore nmust be shown than
sinply prevailing in litigation. It nust be shown that the party
who did not prevail acted in bad faith or for purposes of
harassnment “ )]. TILA has been held to preenpt Personal Property

Law provi sions governing retail instalnment contracts and retai
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credit agreenents [ Al bank, FSB v. Fol and*® ] and both TILA and

RESPA have been held to “ preenpt any inconsistent state law “ [

Rochester Home Equity, Inc. v. Upton®' )].

[F] Fees For Mortgage Rel ated Docunents: R P.L. § 274-

a(2)(a)

I n Dougherty v. North Ford Bank®''' the Court found that

the Il ender had violated R P.L. 8 274-a(2)(a) which prohibits the
charging of fees for “ for providing nortgage rel ated docunents *
by charging consunmer a $5.00 “ Facsinmile Fee * and a $25.00 *

Quote Fee “. See also: Negrin v. Norwest Mortgage®®".

8] Overcoats Lost At Restaurants: G B.L. § 201

“ For over 100 years consuners have been eating out at
restaurants, paying for their nmeals and on occasion | eaving
W thout their sinple cloth overcoats...mnk coats...mnk
j ackets...racoon coats...Russian sable fur coats...|eather coats

and, of course, cashnere coats...”®. In D Marzo v. Terrace

Vi ew®', restaurant personnel encouraged a patron to renove his
overcoat and then refused to respond to a claimafter the
overcoat di sappeared fromtheir coatroom In response to a

consuner claimarising froma |ost overcoat the restaurant may
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seek to limt its liability to $200.00 as provided for in General
Business Law § 201 [ “ GBL 8§ 201 “ ]. However, a failure to
conply with the strict requirenents of GBL 8§ 201 [ “* as to
property deposited by...patrons in the...checkroom of
any...restaurant, the delivery of which is evidenced by a check
or receipt therefor and for which no fee or charge is
exacted...’ "V ] allows the consumer to recover actual damages
upon proof of a bailnent and/or negligence®'''. The
enforceability of liability limting clauses for |ost clothing

w Il often depend upon adequacy of notice [ Tannenbaum v. New

York Dry Ceaning, Inc.®* ( clause on dry cleaning claimticket

[imting liability for |ost or damaged clothing to $20.00 void

for lack of adequate notice ); White v. Burlington Coat

Factory®*( $100 liability limtation in storage receipt enforced

for $1,000 ripped and damaged beaver coat )].

9] Pyram d Schenes: G B.L. § 359-fff

““ (a pyramd schene ) is one in which a participant pays
nmoney...and in return receives (1) the right to sell products,
and (2) the right to earn rewards for recruiting other
participants into the scheme ‘”°* . Pyram d schenes are sham
money maki ng schenmes which prey upon consuners eager for quick

ri ches.
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CGeneral Business Law 8 359-fff [ “ GBL 8§ 359-fff “ ] prohibits
“ chain distributor schenmes “ or pyram d schenes voiding the
contracts upon which they are based. Pyram d schenes were used in

Brown v. Hanbric®*' to sell travel agent education prograns

[ “ There is nothing new ‘ about NU Concepts. It is an old
schene, sinply, repackaged for a new audi ence of gullible
consuners nesnerized by the glamour of travel industry and hungry

for free or reduced cost travel services “ ] and in CT.V., Inc.

v. Curlen® to sell bogus “ Beat The System Program *
certificates. Wile, at |least, one Court has found that only the
Attorney General may enforce a violation of GBL 359-fffcXV,

ot her Courts have found that GBL 359-fff gives consuners a
private right of action®¥, a violation of which also constitutes
a per se violation of GBL 349 which provides for treble danmages,

attorneys fees and costs®*V',

10] Real Property, Apartnents & Co- Ops

[A] Real Property Condition Disclosure Act: R P.L. 88 462-

465

Wth some exceptions [ Real Property Law 8§ 463 ] Real
Property Law 8§ 462 [ “ RPL “ ] requires sellers of residential

real property to file a disclosure statenent detailing known
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defects. Sellers are not required to undertake an inspection but
must answer 48 questions about the condition of the real

property. A failure to file such a disclosure statenent all ows
the buyer to receive a $500 credit agai nst the agreed upon price
at closing [ RPL 8 465 ] . A seller who files such a disclosure
statenent “ shall be liable only for a willful failure to perform
the requirenents of this article. For such a wilfull failure, the
seller shall be |iable for the actual danages suffered by the
buyer in addition to any other existing equitable or statutory
relief “ [ RPL 465(2) ]. For an excellent discussion of this

statute see Mal ach v. Chuang®*V''( inproper conpletion of

di scl osure formregardi ng water danmage caused by sw mm ng pool
only nonetary renedy available is $500 credit to purchaser; by
accepting disclosure formw th answers “ unknown * purchasers

wai ved cl ains of defects )].

[B] Warranty OF Habitability: R P.L. 8 235-b

Tenants in Spatz v. Axel rod Managenent Co.*V''! and coop

owners in Seecharin v. Radford Court Apartnent Corp.“** brought

actions for damages done to their apartnents by the negligence of
| andl ords, managi ng agents or others, i.e., water damage from
external or internal sources. Such a claimnmay invoke Real

Property Law 8 235-b [ “ RPL 8 235-b “ ] , a statutory warranty
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of habitability in every residential |ease “ that the
premses...are fit for human habitation “. RPL 8 235-b “ has
provi ded consunmers with a powerful renedy to encourage | andl ords
to maintain apartnments in a decent, livable condition “° and
may be used affirmatively in a claimfor property danage®™ or
as a defense in a landlord s action for unpaid rent i,
Recover abl e damages may i ncl ude apartnment repairs, |oss of

personal property and di sconfort and disruption®* !

[C] Duty To Keep Rental Premises In Good Repair: MD. L. 8§

78.

In Goode v. Bay Towers Apartments Corp. 'V the tenant

sought damages fromhis landlord arising fromburst water pipes
under Multiple Dwelling Law 8 78 which provides that “ Every
multiple dwelling...shall be kept in good repair “. The Court
applied the doctrine of res ipsa |oquitur and awar ded damages of
$264. 87 for damaged sneakers and cl ot hing, $319.22 for beddi ng

and $214.98 for a Playstation and joysti ck.

11] Retail Sales & Leases

[ A] Consuner Contract Type Size: C.P.L.R § 4544

C.P.L.R 8§ 4544 provides that “ any printed contract...
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i nvol ving a consuner transaction...where the print is not clear
and legible or is less that eight points in depth...May not be
received in evidence in any trial “. C.P.L.R 8 4544 has been
applied in consuner cases involving property stolen froma health
club | ocker®V car rental agreements®*V' home inprovenent
contract sVl = jnsurance policies®*ii dry cleaning
contract s * and financial brokerage agreements®**.  However,
this consuner protection statute is not available if the consuner
al so relies upon the sane size type*®* and does not apply to
crui se passenger contracts which are, typically, in smaller type

size and are governed by maritinme law [ see e.g., Lerner v.

Kar ageorgi s Lines, Inc. ( paritine |aw preenpts state

consuner protection statute regarding type size; cruise passenger
contracts may be in 4 point type ) and may not apply if it

conflicts with federal Regulation Z [ Sins v. First Consuners

Nati onal Bank®*'''( “ Regul ation Z does not preenpt state

consuner protection |laws conpletely but requires that consuner
di scl osures be * clearly and conspicuously in witing * ( 12 CFR
226.5(a)(1)) and, considering type size and placenent, this is

often a question of fact * )]J.

[A-1] Dating Services: GB.L. § 394-c

G B.L. 8 394-c applies to a social referral service which

charges a “ fee for providing matchi ng of nenbers of the opposite
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sex, by use of conputer or any other neans, for the purpose of
dating and general social contact “ and provides for disclosures,
a three day cancellation requirenent, a Dating Service Consuner
Bill of Rights, a private right of action for individuals seeking
act ual damages or $50.00 which ever is greater and licensing in

cities of 1 million residents [ Grossman v. MatchNet c&V (

plaintiff failed to allege that “ she sustained any ‘' actual harm
‘“ fromdefendant’s failure to include provisions nandated by the
Dating Services Law. Plaintiff has not alleged that she ever
sought to cancel or suspend her subscription ( or that any rights

were denied her ) “ ].

[B] Dogs And Cat Sales: GB.L. § 752

Di sputes involving pet animals are often brought in Small

Clainms Courts [ see e.g., Mngelli v. Cabral *“* ( “ The

plaintiffs ...and the defendants...are exotic bird lovers. It is
their passion for exotic birds, particularly, for Peaches, a five
year old white Cockatoo, which is at the heart of this

controversy* ): Mathew v. Klinger®>* ( “ Cookie was a much

| oved Peki nese who swal | owed a chi cken bone and di ed seven days
|ater. Could Cookie' s |ife have been saved had the def endant
Vet erinari ans di scovered the presence of the chicken bone sooner?

“); OBrien
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v. Exotic Pet Warehouse, |nc. @i ( pet store negligently

clipped the wi ngs of Bogey, an African G ey Parrot, who flew away

): Nardi v. Gonzal ez®®Vill ( « Bjanca and Pepe are dininutive,

curly coated Bichon Frises ( who were viciously attacked by )
Ace...a large 5 year old German Shepherd wei ghing 110 pounds “ );

Mercurio v. Weber ¢ * ( two dogs burned with hair dryer by dog

grooner, one dies and one survives, damages discussed ); Lewi s v.
Al Di Donna®®'( pet dog dies from overdose of prescription drug,
Fel dene, m sl abeled “ 1 pill twice daily * when should have been
“ one pill every other day “ )].

Ceneral Business Law 88 752 et seq applies to the sale of
dogs and cats by pet deal ers and gives consuners rescission
rights fourteen days after purchase if a licensed veterinarian

“ certifies such animal to be unfit for purchase due to ill ness,
a congenital mal formati on which adversely affects the health of
the animal, or the presence of synptons of a contagi ous or
infectious disease “ [ GBL 8 753 ]. The consuner may (1) return
the animal and obtain a refund of the purchase price plus the
costs of the veterinarian's certification, (2) return the anim
and recei ve an exchange animal plus the certification costs, or
(3) retain the animal and receive reinbursenent for veterinarian
services in curing or attenpting to cure the animal. In addition,

pet dealers are required to have animals inspected by a

veterinarian prior to sale [ GBL § 753-a | and provi de consuners
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Wi th necessary information [ GBL 88 753-b, 753-c ]. Several
Courts have applied GBL 88 752 et seq in Small dains Courts

[ see e.g., Fuentes v. United Pet Supply, Inc.®" ( mniature

pi nscher puppy di agnosed with a luxating patella in left rear
leg; clainms under GBL 8§ 753 nust be filed within fourteen days;

claimvalid under UCC § 2-324 ); Saxton v. Pets WArehouse,

cexlii

| nc.

( consuner’s clainms for unhealthy dog are not limted to GBL §
753(1) but include breach of inplied warranty of nerchantability

under UCC § 2-714 ); Smith v. Tate**'''' ( five cases involving

si ck German Shepherds ); Sacco v. Tate®'V ( buyers of sick dog

coul d not recover under GBL 8§ 753 because they failed to have dog

exam ned by licensed veterinarian ); Roberts v. Melendez®" (

claimagainst Le Petit Puppy arising fromdeath of dachshund
puppy; contract “ clearly outlines the renedies avail able “ and
does not violate GBL 8§ 753 ]. Pets have al so been the subject of
aggravated cruelty pursuant to Agriculture and Markets Law 8§ 353-

a[ People v. Garcia®V' ( “ Earlier on that day, defendant had

pi cked up a 10-gallon fish tank contai ning three pet goldfish

bel onging to Ms. Martinez's three children and hurled it into a
47-inch tel evision screen, smashing the tel evision screen and the
fish tank...Defendant then called nine-year old Juan into the
roomand said ° Hey, Juan, want to sonmething cool ? * Defendant

then proceeded to crush under the heel of his shoe one of the
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three goldfish withing on the floor * )]J.

[ C] Door-To-Door Sales: G B.L. 88 425-431

“ Sonme manufacturers...favor door-to-door sales ( because )
...the selling price may be several tinmes greater than...in a
nmore conpetitive environnment (and)...consuners are |ess
defensive...in their own hones and...are, especially, susceptible
to high pressure sales tactics “°*'Vi'  personal Property Law
[ “ PPL “ ] 88 425-431 “* afford(s) consuners a ‘ cooling-off’
period to cancel contracts which are entered into as a result of
hi gh pressure door-to-door sales tactics’ “°*'Vill  ppL § 428
provi des consuners wth rescission rights should a sal esman fai
to conplete a Notice OF Cancellation formon the back of the
contract. PPL 8§ 428 has been used by consuners in New York

Envi ronment al Resources v. Franklin®*''* ( misrepresented and

grossly overpriced water purification system), Rossi v. 21%

ccl

Century Concepts, Inc. [ msrepresented pots and pans costing

$200. 00 each ], Kozl owski v. Sears®'' [ vinyl windows hard to

open, did not |lock properly and leaked ] and in Filpo v. Credit

Express Furniture Inc®''. [ unauthorized design and fabric color

changes and defects in overpriced furniture ]. Rescission is also
appropriate if the Notice of Cancellation formis not in Spanish

for Spani sh speaking consuners®''''. A failure to “ conply with
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the disclosure requirenents of PPL 428 regarding cancellation and
refund rights “ is a per se violation of GBL 349 which provides
for treble damages, attorneys fees and costs®''V. |n addition PPL

429(3) provides for an award of attorneys fees.

[C-1] Health Club Services: GB.L. 88 620-631

The purpose of GB. L. 8 620-631 is to “ safeguard the
public and the ethical health club industry against deception and
financial hardship “ by requiring financial security such as
bonds, contract restrictions, disclosures, cancellation rights,
prohi bition of deceptive acts and a private right of action for
i ndi vi dual s seeki ng actual damages which may be trebled plus an

award of attorneys fees [ Faer v. Verticle Fitness & Racquet

Club, Ltd.®'Y( misrepresentations of location, extent, size of
facilities; full contract price m nus use recoverable ); Nadoff

v. Cub Central *“"V( restitution of menbership fees charged after

expiration of one year nenbership where contract provided for

renewal w thout 36 nonth statutory limtation )].

[D] Lease Renewal Provisions: GO L. § 5-901

In Andin International Inc. v. Matrix Funding Corp. V' the

Court held that the automatic renewal provision in a conputer
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| ease was ineffective under GO L. § 5-901 because the | essor
failed to notify | essee of |essee’s obligation to provide notice
of intention not to renew. In addition, the provision may be
unconsci onable ( under terns of |ease unless lessee “ is wlling
to meet the price unilaterally set for the purchase of the

equi pnent, ( lessee ) wll be bound for a successive 12-nonth
period to renting the equi pnent. This clause, which, in essence,
creates a perpetual obligation, is sufficiently one-sided and

i nhal anced so that it m ght be found to be unconsci onable ( under

Uah law ) “ )].

[E] Licensing To Do Business: C.P.L.R § 3015(e)

C.P.L.R 8§ 3015(e) provides, in part, that “ Were the
plaintiff’s cause of action against a consunmer arises fromthe
plaintiff’s conduct of a business which is required by state or
local law to be licensed...the conplaint shall allege...that
plaintiff is duly licensed...The failure of the plaintiff to
conply...wll permt the defendant ( consumer ) to nove for

dismssal “. This rule has been applied to

[ 1] Home Inprovenent Contractors [ Tri-State General

Renpdel i ng Contractors, Inc v. |Inderdai Baijnauth® V'l ( sal esnen

do not have to have a separate |license ); Routier v. Waldeck®''*
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( “ The Home | nprovenent Business provisions...were enacted to
saf eguard and protect consuners agai nst fraudul ent practices and
inferior work by those who would hold thensel ves out as hone

i nprovenment contractors “ ); Power Cooling, Inc. v. Wassong®®'X,

( NY.C. Admnistrative Code 8§ 20-386[2] requiring the |icensing
of hone inprovenent contractors does not apply to the

installation of roomair-conditioners ); Falconieri v. Wl fc!*(

home i nprovenent statute, County Law 8 863. 313 applies to barn
renovations ); Cudahy v. Cohen®*'" ( unlicenced home inprovenent
contractor unable to sue homeowner in Small Cains Courts for

unpaid bills ); Monstar Contractors, Inc. v. Katsirc'xii(

i cense of sub-contractor can not be used by general contractor
to meet licensing requirements ). Oobtaining a license during the
performance of the contract may be sufficient ( Mandi oc

Devel opers, Inc. v. MIlstone®>V ) while obtaining a |license

after performance of the contract is not sufficient ( B&F Bl dg.

Corp. V. Liebig®™* ( “ The legislative purpose...was not to

strengthen contractor’s rights, but to benefit consuners by
shifting the burden fromthe homeowner to the contractor to

establish that the contractor is licensed “ )];

[2] Used Car Dealers [ B & L Auto G oup, Inc. v.

Zil 0g°®*¥' ( used car dealer’s claimagainst consuner for bal ance

of paynent for used car of $2,500.00 dismssed for a failure to
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have a Second Hand Autonobile Dealer’s |license pursuant to New
York City Departnent of Consuner Affairs Regul ation when the car

was sold )];

[3] O her Licensed Businesses [ B & L Auto G oup, Inc.

v. Zilog®™' (* The | egal consequences of failing to maintain a
required license are well known. It is well settled that not
being licensed to practice in a given field which requires a

| i cense precludes recovery for the services perfornmed “ either
pursuant to contract or in quantummnerit...This bar against
recovery applies to...architects and engi neers, car services,

pl unbers, sidewal k vendors and all other businesses...that are

required by law to be licensed * )].

[ F] Merchandise Delivery Dates: G B.L. 8§ 396-u

“ In order to induce a sale furniture and appliance store
sal esman often m srepresent the quality, origin, price, terns of
payment and delivery date of ordered nerchandise “c/Viii |p

Wal ker v. Wnks Furniture®** a sal esman promnised delivery of

new furniture within one week and then refused to return the
consuner’s purchase price when she cancel ed two weeks | ater
unl ess she paid a 20% cancel |l ation penalty. GBL 8 396-u protects

consuners from unscrupul ous sal esnmen who prom se that nerchandi se
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will be delivered by specific date when, in fact, it is not. A
violation of GBL 8§ 396-u [ failing to disclose an estinmated
delivery date in witing when the order is taken [ GBL 8§

396-u(2) ], failing to advise of a new delivery date and giving
t he consuner the opportunity to cancel [ GBL 8§ 396-u(2)(b) ],
failing to honor the consuner’s election to cancel w thout
i nposing a cancel lation penalty [ GBL 8 396-u(s)© ], failing to
make a full refund within two weeks of a demand w t hout i nposing
a cancellation penalty [ GBL 8§ 396-u(2)(d) ]] allows the consuner
to rescind the purchase contract wi thout incurring a cancellation

ccl xx

penal ty A violation of GBL 396-u is a per se violation of
GBL 349 which provides for treble damages, attorneys fees and
costs® X |n addition, GBL 396-u(7) provides for a trebling of
damages upon a showing of a wilful violation of the statutes .

In Dweyer v. Montal bano’s Pool & Patio Center, |nccii g

furniture store failed to tinely deliver two of six purchased
chairs. The Court found that the delayed furniture was not

“ custommade “ and that the store violated GB.L. 8 396-u(2) in
failing to fill inan “ * estimated delivery date * on the form
as required by statute “, failing to give notice of the delay and
advi sing the custonmer of her right to cancel under G B.L. 8§ 396-
u(2)(b). The Court awarded G B.L. 8§ 396-u danages of $287.12 for
the two repl acenent chairs, trebled to $861.36 under G B.L. 396-

u(7). In addition the Court granted rescission under U CC § 2-
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601 [ “ if the goods or tender of delivery fail in any respect to
conformto the contract, the buyer may (a) reject the whole...” ]
awar di ng the custoner the contract price of $2,868.63 upon return

of the furniture.

[ -1] Merchandi se Layaway Plans: G B.L. § 396-t

G B.L. 8 396-t “ governs nerchandi se sold according to a
| ayaway plan. A |layaway plan is defined as a purchase over the
amount of $50.00 where the consuner agrees to pay for the
purchase of nmerchandise in four or nore installnments and the

merchandi se is delivered in the future “ [ Am ekunp v. Vanbro

Motors, Inc. " V( failure to deliver vehicle purchased and

conply with statutory disclosure requirenents )]. Wiile GB. L. 8§
396-t does not provide a private right of action for consuners it
is has been held that a violation of GB.L. 8§ 396-t is a per se
violation of GB.L. 8 349 thus entitling the recovery of actua
damages or $50 whichever is greater, attorneys and costs

[ Am ekuno v. Vanbro Motors, Inc., supra ].

[ Retail Refund Policies: GB.L. § 218-a

Sone stores refuse to refund the consuner’s purchase price

in cash upon the return of a product [ “ Merchandi se, in New
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Condi ti on, May be Exchanged Wthin 7 Days of Purchase for Store
Credit...No Cash Refunds or Charge Credits “°'* 1. |n Baker v.

Burlington Coat Factory Warehouse® V' a clothing retailer

refused to refund the consuner’s cash paynent when she returned a
sheddi ng and defective fake fur two days after purchase. General
Business Law § 218-a [ “ GBL 8§ 218-a “ ] permts retailers to

enforce a no cash refund policy if there are a sufficient nunber

of signs notifying consuners of “ its refund policy including
whether it is * in cash, or as credit or store credit only
«mechavit ©o g however, the product is defective and there has

been a breach of the inplied warranty of nmerchantability [ U C C
8§ 2-314 ] then consunmers nmay recover all appropriate danages
i ncl uding the purchase price in cash [ U C.C. § 2-714 J¢¢Ixviii |np
essence, U.C.C. § 2-314 preenpts®'i* GBL § 218-a [ Baker v.

Burlington Coat Factory Warehouse® ** ( defective shedding fake

fur ); Dudzik v. Klein's All Sports®'* ( defective baseball bat

) ]. It has been held that a “ failure to inform consuners of
their statutory right to a cash or credit card charge refund when
clothing is defective and unwearable “ is a violation of GBL 349
whi ch provides for treble damages, attorneys fees and

cost Sccl XXXI i

[G1l] Retail Sales Installnment Agreenents: P.P.L. § 401
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New York’s Retail Installnment Sales Act is codified in

P.P.L. § 401 et seq. In Johnson v. Chase Manhattan Bank USA°cH*xxiii

a credit card holder challenged the enforceability of a mandatory
arbitration agreenent on, anongst other grounds, that it violated
P.P.L. 8 413(10(f) which “ voids a provision in a retai

install ment credit agreement by which the retail buyer waives any
right to atrial by jury in any proceeding arising out of the
agreenent “. Nonet hel ess the Johnson Court found the arbitration
agreenent enforceabl e because the Federal Arbitration Act

“ preenpts state law to the extent that it conflicts with the

FAA “.

[H Rental Purchase Agreenent: P.P.L. § 500

Personal Property Law 88 500 et seq [ “ PPL 88 500 et seq ]
provi des consuners who enter into rental purchase agreenents with
certain reinstatenent rights should they fall behind in making
tinely paynents or otherwise termnate the contract [ PPL §

501 ]. In Davis v. Rent-A-Center of Anerica, |nc® ™V the Court

awar ded t he consuner danages of $675.73 because the renter had
failed to provide substitute furniture of a conparable nature
after consuner reinstated rental purchase agreenent after

ski ppi ng payment. In Sagi ede v. Rent-A-Center 'V the Court

awar ded t he consuners damages of $2,124.04 after their TV was
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repossessed

( “ this Court finds that, in keeping with the intent of Personal
Property Law which attenpts to protect the consuner while

simul taneously allowing for a conpetitive business atnosphere in
the rental - purchase arena, that the contract at bar fails to
reasonably assess the consuner of his rights concerning

repossession “ ).

[1] Inplied Warranty O Merchantability: U C.C. § 2-314

UCC 8§ 2-314 provides consuners with an inplied warranty
of merchantability for products and has arisen in consumner
| awsuits involving alarmand nonitoring systens [ Crillo v.

Slomin’s Inc. Vi ( contract clause disclainng express or

inplied warranties enforced ), kitchen cabinet doors [ Malul v.

Capi tal Cabinets, Inc. "™V ( kitchen cabinets that melted in

close proximty to stove constitutes a breach of inplied warranty
of merchantability; purchase price proper neasure of danmages ),

fake furs [ Baker v. Burlington Coat Factory Warehouse® Vil (

U.C.C. § 2-314 preenpts®'*ix GBL § 218-a ], baseball bats |

Dudzik v. Klein's Al Sports®* ] and dentures [ Shaw Crumrel

v. American Dental Plan®*® ( “ Therefore inplicated in the

contract ...was the warranty that the dentures would be fit for

chewi ng and speaking. The two sets of dentures...were clearly not
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fit for these purposes “ )].

12] Tel emarketi ng

It is quite common for consuners to receive unsolicited
phone calls at their honmes from nortgage | enders, credit card
conpani es and the |Iike. Many of these phone calls originate from
aut omat ed t el ephone equi pnent or automatic dialing-announci ng
devi ces, the use of which is regulated by Federal and New York

State consunmer protection statutes.

[A] Federal Telemarketing Rule: 47 U S.C. § 227

On the Federal |evel the Tel ephone Consuner Protection
Actcx¢' [ TCPA ] prohibits users of automated tel ephone equi prment
“toinitiate any tel ephone call to any residential telephone
line using an artificial or prerecorded voice to deliver a
message W t hout express consent of the called party “°¢xcii A
viol ation of the TCPA may occur when the “ offending calls ( are
) made before 8 a.m or after 9 ppm “ or “ the calling entity (

has ) failed to inplenment do-not-call procedures “ [ Wiss v. 4

Hour Wrel ess, Inc.®*"] The purpose of the TCPA is to provide *

a renedy to consuners who are subjected to tel emarketing abuses

and ‘' to encourage consuners to sue and obtain nonetary awards
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based on a violation of the statute * “°®*® The TCPA may be used
by consunmers in New York State Courts including Small d ains

Court [ Kaplan v. Denocrat & Chronicle®*': Shul man v. Chase

Manhat t an Bank, ¢**V'' ( TCPA provides a private right of action

whi ch may be asserted in New York State Courts )]. Sone Federa
Courts have held that the states have exclusive jurisdiction over
private causes of action brought under the TCPAC“**VI'l while some
schol ars have conpl ai ned t hat

“ Congress intended for private enforcenent actions to be brought
by pro se plaintiffs in small clainms court and practically
limited enforcenment to such tribunals “°**  Under the TCPA
consuners may recover their actual nonetary |oss for each
violation or up to $500.00 i n damages, whichever is greater

[ Kaplan v. Life Fitness Center®® ( “ that plaintiff is entitled

to damages of $500 for the TCPA violation ( and ) an additi onal
award of danmages of $500 for violation of the federal regulation
“; treble damages may be awarded upon a show ng that

“ defendant willfully and knowingly violated “°° the Act );

Antollino v. Hi spanic Media Goup, USA, Inc®c" ( plaintiff who

received 33 unsolicited fax transm ssions awarded “ statutory
damages of $16,500 or $500 for each violation “ )]. In 2001 a
Virginia state court class action against Hooters resulted in a
jury award of $12 mllion on behalf of 1,321 persons who had

recei ved 6 unsolicited faxes®®'' Recently, the Court in
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Rudgayzer & Gratt v. Enine, Inc.°"V held that the TPCA to the

extent it restricts unsolicited fax advertisenents, is
unconstitutional as violative of freedom of speech. This decision
was reversed®®’, however, by the Appellate Term ( “ A civil
liberties organization and a personal injury attorney m ght

concei vably send identical communications that the recipient has
| egal rights that the communicating entity wi shes to uphold; the
former is entitled to the full anbit of First Amendnent
protection...while the latter may be regul ated as conmerci al

speech “ ). In Boninme v. Managenent Training |nternational °®'t he

Court declined to pass on the constitutionality of TPCA for a

| ack of jurisdiction.

[B] New York’s Tel emarketing Rule: G B.L. 8 399-p

On the State |level, General Business Law 8 399-p [ “ GBL 8§
399-p “ ] “ also places restrictions on the use of automatic
di al i ng- announci ng devi ces and pl acenent of consuner calls in
tel emarketing “¢“V'' such as requiring the disclosure of the
nature of the call and the name of the person on whose behal f the
call is being made. A violation of GBL § 399-p allows recovery of
actual damages or $50. 00, whichever is greater, including
trebling upon a show ng of a wilful violation.

Consuners aggrieved by tel emarketi ng abuses may sue in Smal |
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Clainms Court and recover damages under both the TCPA and GBL §

399-p [ Kaplan v. First City Mrtgage®®''' ( consumer sues

telemarketer in Small C ains Court and recovers $500.00 for a
viol ation of TCPA and $50.00 for a violation of GBL 8§ 399-p );

Kapl an v. Life Fitness Center®®* ( consuner recovers $1, 000.00

for violations of TCPA and $50.00 for a violation of GBL § 399-p
)1

[C] Tel emarketing Abuse Act: G B.L. 8§ 399-pp

Under General Business Law 8§ 399-z [ “ GBL § 399-z “ ],
known as the “ Do Not Call “ rule, consuners may prevent
tel emarketers from maki ng unsolicited tel ephone calls by filing
their nanes and phone nunbers with a statewi de registry. “ No
telemarketer...my nmake...any unsolicited sales calls to any
custonmer nore than thirty days after the custoner’s nane and
t el ephone nunber(s)...appear on the then current quarterly no
telemarketing sales calls registry “. Violations of this rule may
subj ect the telemarketer to a maxi num fine of $2,000.00. In March
of 2002 thirteen telemarketers accepted fines totaling $217, 000
for making calls to persons who joined the Do Not Cal
Registry.““* In addition “ [n]Jothing ( in this rule ) shall be
construed to restrict any right which any person may have under

any other statute or at common |aw “.
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[ D] Tel emarketing Abuse Prevention Act: G B.L. 8§ 399-pp

Under General Business Law 8 399-pp [ “ GBL 8 399-pp “ ]
known as the Tel emarketing And Consuner Fraud And Abuse
Prevention Act, telemarketers nust register and pay a $500 fee
[ GBL 8 399-pp(3) ] and post a $25,000 bond “ payable in favor of
( New York State ) for the benefit of any custoner injured as a
result of a violation of this section “ [ GBL 8 399-pp(4) ]. The
certificate of registration may be revoked and a $1, 000 fine
i nposed for a violation of this section and other statutes
i ncludi ng the Federal TCPA. The registered tel emarketer my not
engage in a host of specific deceptive [ GBL 8 399-pp(6)(a) ] or
abusive [ GBL 8 399-pp(7) ] telemarketing acts or practices, nust
provi de consuners with a variety of information [ GBL § 399-
pp(6)(b)] and may tel ephone only between 8:00AMto 9: 00PM A
violation of GBL § 399-pp is also a violation of GBL § 349 and
al so authorizes the inposition of a civil penalty of not |ess

t han $1, 000 nor nore than $2, 000.

[E] Unsolicited Telefacsimle Advertising: G B.L. § 396-aa

This statute makes it unlawful to “ initiate the unsolicited

transm ssion of fax nessages pronoting goods or services for
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purchase by the recipient of such nessages “ and provi des an
private right of action for individuals to seek “ actual damages

or one hundred dollars, whichever is greater “. |In Rudgayser &

Gratt v. Enine, Inc.®% the Appellate Termrefused to consider

“ whether the TCPA has preenpted ( GB.L. ) 8 396-aa in whole or

in part “.

13] Litigation |Issues

Al Mandatory Arbitration C auses

Manufacturers and sellers of goods and services have with increasing

frequency used contracts with clauses requiring aggrieved consumers to arbitrate their

ccexii

complaints instead of bringing lawsuits, particularly, class actions™ . The language in

such an agreement seeks to extinguish any rights customers may have to litigate a

ccexiii

claim before a court of law. The U.S. Supreme Court and the Federal District Courts
within the Second Circuit®™" have addressed the enforceability of contractual
provisions requiring mandatory arbitration, including who decides arbitrability and the
application of class procedures, the court or the arbitrator. New York Courts have,

CCCXV

generally, enforced arbitration agreements wi thin the context of

i ndi vi dual and cl ass acti ons.

B] Forum Sel ecti on C auses
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“ Forum sel ection clauses are anpong the npbst onerous and
overreaching of all clauses that may appear in consuner
contracts. The inpact of these clauses is substantial and can
effectively extinguish legitimte consuner clains, e.g.,
plaintiff’ claimherein of $1,855 is, practically speaking,
unenf orceabl e except in the Small Cains Court, since the costs
of retaining an attorney in and traveling to Uah would far

exceed recoverabl e damages “ [ Oxman v. Anproso“®V' ( Utah forum

ccexvii

sel ection clause not enforced ); Scarellav. America Online

( Virginia forum selection clause in online agreement not enforced ); But see Gates v.

AOL Time Warner, Inc.“™" ( Gay & Lesbian AOL customers challenged AOL’ s failure

to police chat rooms to prevent threats by hate speech by others; Virginia forum
selection clause enforced notwithstanding plaintiffs’ claims that it “ should not be
enforced...because Virginia law does not allow for consumer class action litigation and

would therefore conflict with...public policy “ )].

C] Consuner Cl ass Actions Under CPLR Article 9

In New York State Suprene Courts consuner clains may be
brought as class actions under C.P.L.R Article 9°®X Generally,
New York Courts has been sonmewhat restrictive in applying Article

9°c® but certain types of consuner class actions are
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certifiable.

1] Types Of Consumer Class Action Claims

ccexxi

Over the last 10 years New York Courts have addressed consumer class

ccexxii

actions involving a variety of misrepresented or defective goods and services:
[a] Baby Makers [ e.g., misrepresented in vitro fertilization
ra‘tescccxxiii ],
[b] Bail Bonds [ e.g., excessive and unlawful
feescccxxiv ]'

[c] Books [ e.g., author of novel * Chains of Command “

CCCXXV CCCXXVi

misrepresented , underpayment of royalties , misrepresented annual rates of

« CCCXXVii ]

return in * The Beardstown Ladies’ Common-Sense Investment Guide

[d] Cars, Cars, Cars [ e.g., defective single recliner

mechanisms®““"", deceptive engine oil disposal surcharge®“*"”, defective Lincoln

CCCXXXi

Continentals®*“*, failure to reduce lease payments , misrepresented Automatic

ccexxxiii

Ride Control“ deceptive pricing of identical Octane gasolines , misrepresented

CCCXXXIV

low prices, low finance charges and guaranteed minimum trade-in allowances :

failure to disclose alternative rental car arrangements at lower rates®“*",
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misrepresented rental car replacement gasoline, personal accident insurance and

CCCXXXVi ]
)

collision damage waivers

[e] CDs & DVDs [ e.g., inflated shipping and handling charges from

music CIubcccxxxvii ]

[f] Computers, Software & Internet Services [ e.g., creating an

CCCXXXViii CCCXXXIX

software applications barrier , misrepresented DSL services , misrepresented

ccexl

services by Internet provider~—", unauthorized renewal of domain names

ccexlii ccexliii
)

registration®®", failure to police chat rooms®*" misrepresented ink jet printers

ccexliv

defective Microsoft IntelliMouse Explorers , improper billing for unlimited AOL

service®™" failure to provide 24 hour technical support®™™"', failure to provide promised

ccexlvii ccexlviii ccexlix ]
)

service , misrepresenting computer upgradability , Vibration problems

[0] Dental Products [ e.g., defective polymer-based dental

restorations®® |,

cccli ]’

[h] Drugs [ e.g., price fixing

[I] Entertainment [ e.g., obstructed view of Michael Jackson

concert®" heavy weight fight stopped because Mike Tyson bites off opponent’ s

earccclm ]
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[[] Eood & Drink [ e.g., misrepresentations that soft drink would “

« cccliv ccclv

improve memory , food poisoning™ ", misrepresented fat and coloric content in

Pirate’ s Booty & Fruity Booty**", fat content of Power Bars misrepresented**"",

ccclviii

misrepresented baby food and cooking wine , Spoiled, stale and tasteless soft

drinkSCCCIiX ],

[K] Gambling [ e.g., racetrack bettors challenge rounding down of
winnings®©™ ],

[I] Grain Silos [ e.g., misrepresentations of prevention of oxygen
exposure® ™,

ccclxii ],

[m] Hospitals [ e.g., overbilling

[n] Household Goods [ e.g., disclosure of “ effective economic

« ccclxiii ccclxiv ]
)

interest rate , misrepresentations of amount of water purified by water filters

[0] Insurance [ e.g., failure to charge statutorily approved title

ccclxvi

, vanishing premium life insurance policies , coverage

ccelxv

insurance premium rates

ccclxvii ccclxviii

and COD payments , termination of coverage without notice , medical fees in

ccclxix ccelxx

excess of Medicare rules , failure to increase benefits , improper deduction of

ccclxxii

, misrepresented Optional Premiums , excess

ccclxxi

contractor’ s profit and overhead
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and unwarranted rate increases®"*" |

[p] Loans/Credit Cards/Debit Cards [ e.g., illegal credit card/debit

ccclxxvi

cechv payment allocation for cash advances :

card tie-in®™", high pressure sales

misrepresented credit insurance®™*"",

excessive interest on payday loans®®*" |

[g] Mortgages [ e.g., improper fax fees, quote fees & satisfaction

ccelxxix ccelxxx

fees , improper recording and fax fees , improper mortgage refinancing
fees®™ illegal loan application processing fees“®* unnecessary private mortgage
insurance®“™™" improperly inflating escrow payments for realty taxes®"*" ],

[r] Newspaper Subscriptions [ e.g., changing the terms of a

promotional offer after subscriptions purchased®® ],

ccelxxxvi ]

[s] Nursing Homes [ e.g., mistreatment and malpractice

ccclxxxvii

[t] Personal Products [ e.g., misrepresented sun tan lotion :

different prices for chemically identical contact lens®™*" failure to reveal known side

cCClxxxix ccexe ]
)

effects of hair loss product , misrepresented Doan’ s Pills

CCCXCi

[u] Privacy [ e.g., bank used unauthorized photo of employees ,
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pharmacy sells customer records and medical histories®“®", bank sells customer

ccexciii ]
)

names and phone numbers to telemarketing firm

[v] Shippers [ e.g., refunds of “ an improperly collected Federal tax

CCCXCiv ] ,

“ sought from Federal Express

[w] Tax Advice [ e.g., unneeded and unwanted refund anticipation

CCCXCV,

loans from tax preparer”*®’; negligent tax advice™*" ]

[X] Telephones, Cell Phones & Faxes [ e.g., unsolicited telephone

ccexeviili - w

calls and faxes®™*", failure to honor Qualcomm $50 rebate ,“ fat fingers “ toll-

CCCXCiX

free call services , improperly credited cell phone calls®, misrepresented cell phone

rates*®, inadequate cell phone service®™® cdi

, malfunctioning 800 numbers™, illegal

cdiv

automatic cell phone renewal clause™ ", failure to implement All Call Restrict service®®,

cdvi cdvii ]

rounding up to whole minute increments™ ", defective cell phone service

[y] Tobacco Products [ e.g., price fixing"d‘"”, addictive nature of

nicotine misrepresented® ],

[z] Toys [ e.g., shipping dates

misrepresented®® |,
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[aa] Travel [ e.g., misrepresented campground sites®™, flight

« cdxii

misrepresented as “ non-stop . school trips cancelled®™", deceptive cruise port

cdxiv cdxv ]

charges ™", airline overbooking

[bb] TV & Cable [ e.g., cable TV late fees®™'].

2] Consumer Law Theories Of Liability

Consumer class actions, typically, assert common law theories of liability and/or

violations of consumer protection statutes.

3] Common Law Claims

[a] Breach Of Contract: Breach of contract claims are, generally,

certifiable under Article 9 of the C.P.L.R.

[ e.g., insurance®™"" oil and gas royalties™™"", book publishing®®®, air transportation

cdxx caxxi cdxxii

services  , credit card agreements™ ", campground sites™ ", Michael Jackson concert

tickets®™ " $50 cell phone rebates*™", employment agreements*™, failure to credit

cdxxvi cdxxvii

mortgage commitment fees and tour packages ] when they are based upon

cdxxviii

uniform , printed offers, solicitations or contracts which have been breached in a

similar manner without regard to the quantitative differences in class member

cdxxix Ccaxxx

damages . While oral representations may be sufficient for class certification,
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printed contracts are, generally, necessary.

[b] Quasi Contractual Claims: Breach of quasi-contractual

CAXXXi

obligations are certifiable claims if the misconduct is uniform in its impact upon

class members. Such claims include:

[c] Unjust Enrichment [ e.g., artificially inflated prices for Microsoft

cdxxxii cdxxxiii

software , sale of confidential medical and prescription information , sale of

CAXXXVi

v - gpstructed concert view ,

cdxxxiv

campground sites , caller identification services

overpayments for title insurance®™"" ]

[d] Money Had And Received [ e.g., automatic renewal of domain

cdxxxviii

caAxxxix ],

name registrations , mortgage recording taxes

[e] Bad Faith Dealings [ e.g., overcharges for rental car

replacement gasoline, collision damage waivers and personal accident insurance®,

book publisher’ s accounting of sales to foreign affiliates®®, failure to give notice of 30-

cdxlii

day insurance policy grace period”"", underpayment of movie and video

royalties*®" 1,

[f] Breach Of An Implied Covenant Of Good Faith [ e.g., underpayment of

cdxliv cdxlv

oil and gas royalties™ ", renewal of domain name registrations™ ", allocating credit
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cdxlvi cdxlvii ]
)

card payments to cash advances ", marketing credit cards with hidden fees

cdxlviii

[0] Unconscionability [ e.g., sale of campground sites , sale of

rental car replacement gasoline ],

[h] Economic Duress [ e.g., mortgage recording taxes™ ],

cdli

[I] Penalties [ e.g., cable TV payment late fees ", service charges for

cdlii

checks returned because of insufficient funds™ " ]. It should be noted that Article 9 class

actions seeking the imposition of a statutory minimum or the trebling of damages are
usually™™ but not always®", not certifiable as being prohibited by C.P.L.R. § 901(b).

[[] Breach Of Warranty claims are difficult to certify as class

cdlvi

Cd"’, defective recliner mechanism™ ",

actions [ e.g., defective dental restorations

cdlvii cdlviii

defectively designed Lincoln Continentals™ ", defective grain silos™ ", defective

cdlix

Microsoft IntelliMouse Explorers®®™, defective computer software®®, misrepresented

cdixi

bottled soft drinks™" ]. For example, the breach of an express warranty class action is

rarely certified under Article 9 because proof of individual reliance may be required,

some courts finding that individual reliance issues predominate over common

cdxii

guestions

[K] Fraud claims are, generally, certifiable

cdlxiii cdixiv

[ e.g., fat fingers business™ ", campground sites™ ", improper termination of insurance
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cdixv cdlxvi

coverage ', method of amortizing mortgage principal balances™ ", telephone caller

cdIxvii cdlxviii

identification services®™"" marketing of Hyundai cars®®™"", travel services®™”, failure of

cdlxx

title insurers to charge mandated discounted rates for refinancing™ ", obstructed view

cdIxxii

for Michael Jackson concert™ failure to honor $50 cellphone rebate , overpriced

dcdlxxiii dcdlxxiv

Burger King fast foo ] if the representations are uniform and printe

cdxxvi

Usually*®®, but not always®™"', New York courts are willing to presume reliance in

common law fraud class actions.

[I] Breach Of Fiduciary Duty claims are, generally, certifiable [ e.g.,

unauthorized sales of pharmacy customer’ s medical and prescription information®*"",

cdlxxviii ]

withholding of brokerage funds for 24 hours if there is a special relationship and

uniform misconduct [ e.g., unneeded overpriced tax preparer refund anticipation

Ioanst'XX'X ] .

[m] Negligence claims which seek economic damages are,

generally, certifiable [ e.g., negligent misrepresentations about the amount of water

cdlxxx cdixxxi

which can be purified , the nature of a student tour , the availability of a $50 cell

cdIxxxiii

, failure to give notice of 30 day insurance policy grace period ,

cdIxxxii

phone rebate

cdlxxxiv

negligent rendering of tax advice ] unless they involve mass torts arising from
physical injury or property damage claims. Generally, mass torts are not certifiable

under Article 9 of the C.P.L.R.“"™*
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4] Statutory Theories Of Liability

There are a variety of consumer protection statutes which have been asserted in

Article 9 consumer class actions. Some of them are

[a] G.B.L. 88 349, 350: The most popular consumer protection

statute is General Business Law [ “ G.B.L. “ ] § 349. As we discussed earlier™®*"

G.B.L. 8 349 is a statutory compliment to or substitute for a common law fraud claim.

G.B.L. 8 349 covers a broad and growing spectrum of goods and services “ appl(ying)

« cdIxxxvii

to virtually all economic activity and is broader than common law fraud [ no proof

cdlxxxviii

of reliance or scienter required but must prove causation®®** ] and *

encompasses a significantly wider range of deceptive business practices that were ever

« cdxc

previously condemned by decisional law . The Courts have been willing to certify

G.B.L. § 349 and § 350 [ false advertising®® ] claims[ e.g., in 2004 G.B.L. § 349 class

cdxcii

actions were certified involving “ fat fingers “ telephone service™ ", overpayments for

cdxciii

title insurance®™®", obstructed views of a Michael Jackson concert®™®", hair loss product

cdxcv

misrepresented as having no known side effects and failure to honor a Qualcomm

2700 $50 rebate program®®®” ], usually, but not always*®®", limited to a class of New

York residents [ the deceptive act having occurred in New York State®™*" ]. The

dcdxdx

deceptive acts must be consumer oriente and based upon uniform printed

misrepresentationsGI or uniform omissions of material fact® or a common course of

conduct™. Although C.P.L.R. 8 901(b) prohibits a class action seeking a minimum
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recovery or treble damages such damages may be waived in a G.B.L. § 349 class

9 as long as class members are notified and given a chance to opt-out®™.

action
[b] G.B.L. 8 340 claims alleging a violation of the Donnelly Act,

New York’ s antitrust statute, have, generally, not been certified™ on the grounds that

the treble damages provision constitutes a penalty and is prohibited by C.P.L.R. §

901(b).

[c] Telephone Consumer Protection Act [ TCPA ] claims may be
uncertifiable as well since some courts have held that the $500 minimum damages and
the TCPA treble damages provision constitute penalties which are also prohibited by

C.P.L.R. § 901(b)™.

[d] Public Health Law claims under § 2801-d involving the

dvii

mistreatment of residents of residential care facilities are certifiable™ and claims
involving overcharges for hospital medical records may be certifiable under 8§
[e] Tenant Security Deposit claims may be certifiable™ as long as they

involve uniform misconduct by landlords in failing to properly handle security deposits.

[f] Privacy claims are certifiable based upon a violation of Civil
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Rights Law § 51% or common law theories such as breach of fiduciary duty®™.

[0] No Fault Insurance coverage claims are certifiable, especially,

dxii

when the class action seeks to enforce a decision on the merits in a non-class action

[h] Real Property Law 8§ 274 claims may be certifiable[ e.g., fax

fee, quote fee and satisfaction fee™", recording and fax fees™" ].

[5] The Class Action Fairness Act of 2005

As a response to abuses, real and perceived, the federal
Cl ass Action Fairness Act of 2005 [ “ the Act of 2005 “ ] becane
Publ i ¢ Law No: 109- 002%™V ( February 18, 2005 ). The Act of 2005
“ Gants ( federal ) district courts original jurisdiction of any
civil action in which the matter in controversy exceeds $5
mllion, exclusive of interest and costs, and that is between
citizens of different states, or citizens of a State and foreign
State or its citizens or subjects *

Once renoved the District Court may “ decline to exercise
jurisdiction over a class in which nore than one-third but |ess
than two-thirds of the nenbers of proposed plaintiff classes in
the aggregate and the primary defendants are citizens of the

State in which the action was originally filed, based on

consi deration of whether: (1) the clains involve matters of
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national or interstate interest; (2) the clains will be governed
by the laws of the State where the action was originally filed or
by the laws of other States; (3) the class action has been

pl eaded in a manner that seeks to avoid Federal jurisdiction; (4)
the action was brought in a forumw th a distinct nexus with the
cl ass nmenbers, the alleged harm or the defendants; (5) the
nunber of citizens of the State or original filing in al

proposed plaintiff classes in the aggregate is substantially

| arger than the nunber of citizens fromany other State and the
citizenship of other proposed class nenbers is dispersed; and (6)
during the three-year period preceding filing, one or nore other
class actions asserting the sanme or simlar clains on behalf of

t he sane persons have been filed “

However, the District Court must decline jurisdiction in
class actions in which “ (1) nore than two-thirds of the nenbers
of the proposed plaintiff classes in the aggregate are citizens
of the State where the action was originally filed, at |east one
defendant is a defendant fromwhomsignificant relief is sought,
whose al |l eged conduct fornms a significant basis for the clains
asserted, and who is a citizen of the State where the action was
originally filed and principal injuries resulting fromthe
all eged or related conduct were incurred in such State; and (2)
during the three-year period preceding filing, no other class

action has been filed asserting the sane or simlar factual
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al | egations agai nst any of the defendants on behalf of the sane
or other persons; or (3) two-thirds or nore of the nmenbers of al
proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State where the action was

originally filed “.
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5 (N.Y. Sup. ) ( complaint dismissed ).

cccl xxi i1 Empire Blue Cross Customer Litigation, N.Y.L.J. Oct. 12, 1995, p. 28, col.
6 ( N.Y. Sup. ) ( certification denied ).
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cccl xxi v Hov. Visa USA, Inc., 3 Misc. 3d 1105(A)( N.Y. Sup. 2004 )
( class certification not appropriate; G.B.L. 88 340, 349 claims dismissed ).

cccl xxv Sims v. First Consumers National Bank, 303 A.D. 2d 288, 758 N.Y.S. 2d 284
( 1% Dept. 2003 )( G.B.L. § 349 claim sustained ).

cccl xxvi Broder v. MBNA, 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1% Dept. 2001
(certification granted ); Broder v. MBNA, N.Y. Sup. Index No: 605153/98, J. Cahn,
Decision April 10, 2003 ( settlement

approved ).

cccl xxvii Taylor v. Anerican Banker’s |Insurance G oup, 267 A D.
2d 178, 700 N.Y.S. 2d 458 ( 1% Dept. 1999 ) ( certification
granted to nationw de class ).

cccl xxviii Hayes v. County Bank, 2000 W. 1410029 ( N.Y. Sup. 2000
) ( arbitration clause not enforced pendi ng di scovery on
unconscionability ).

cccl xxi x Dougherty v. North Fork Bank, 301 A.D. 2d 491, 753 N.Y.S. 2d 130 ( 2d
Dept. 2003 )( summary judgment for plaintiffs on fax and quote fees)).

ccel xxx Negrin v. Norwest Mortgage, Inc., 293 A.D. 2d 726, 741 N.Y.S. 2d 287 ( 1*
Dept. 2002 )( certification denied ); Trang v. HSBC Mortgage Corp., N.Y.L.J., April 17,
2002, p. 28, col. 3 ( N.Y. Sup. )( defendant’ s summary judgment motion denied ).

cccl xxxi Stutman v. Chem cal Bank, 95 N. Y. 2d 24, 709 N.Y.S. 2d
892, 731 N.E. 2d 608 ( 2000 ) ( conplaint dism ssed; reliance not
a necessary elenment of GB.L. 8 349 claim).

cccl xxxii Kidd v. Delta Funding Corp., 270 A D. 2d 81, 704 N Y.S
2d 66 ( 1°' Dept. 2000 )( notion to change venue granted ); Kidd
v. Delta Funding Corp., 2000 N.Y. Msc. LEXIS 378 ( N Y. Sup.
2000 ) ( certification granted ).

ccel xxxiii Walts v. First Union Mortgage Corp., N Y.L.J., April
25, 2000, p. 26, col. 1 ( NY. Sup. 2000 ) ( certification
granted ); Bauer v. Mellon Mrtgage Co., N Y.L.J., Aug. 14, 1998,
p. 21, col. 5

( NY. Sup. )( breach of contract and G B.L. 8§ 349 clains

sust ai ned ).

cccl xxxiv LeRose v. PHH US Mortgage Corp., 170 Msc 2d 858, 652
N.Y.S. 2d 484 ( N Y. Sup. 1996 ) ( settlenment disapproved ).

cccl xxxv Abranmovitz v. The New York Times, Index No. 114272/ 96,
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N.Y. Sup., J. Ranpbs, Decision July 2, 1997 ( certification
deni ed; clains nooted by receipt of credit ).

cccl xxxvi  Fleming v. Barnswell Nursing Home, 309 A.D. 2d 1132, 766 N.Y.S. 2d
241 ( 3d Dept. 2003 )( certification granted to Public Health Law § 2801-d claim ).

cccl xxxvii Archer v. Schering-Plough Corp., Index No. 603336/97,
N.Y. Sup. ( conplaint dismssed)

cccl xxxviii Kramer v. Bausch & Lonmb, 264 A.D. 2d 596, 695 N.Y.S.
2d 553 ( 1%" Dept. 1999 ) ( clains not preenpted by federal Food,
Drug and Cosnetics Act ); Lattig v. Bausch & Lonmb, N Y.L.J., Jan.
7, 1997, p. 26, col. 4 ( NY. Sup. )( fraud and G B.L. § 349

cl ai ms sustained ).

cccl xxxi x Mountz v. Global Vision Products, Inc., 3 Misc. 3d 171 ( N.Y. Sup. 2003 )(
motion to strike class allegations denied ).

cccxc Sanmuel v. Ciba-Geigy Corp., NY.L.J., May 20, 1997, p. 26,
col. 1 ( NY. Sup. ) ( conplaint dismssed; FTC primary
jurisdiction ).

cccxci  Caesar v. Chemical Bank, 66 N.Y. 2d 698, 496 N.Y.S. 2d 418, 487 N.E. 2d
275 (1985 )( unauthorized use of pictures of employees; certification granted ).

ccexci i Anonymous v. CVS Corp., 293 A.D. 2d 285, 739 N.Y.S. 2d 565 ( 1% Dept.
2002 )( certification granted ).

ccexciii Smith v. Chase Manhattan Bank USA, 293 A.D. 2d 598, 741 N.Y.S. 2d 100
( 1* Dept. 2002 )( complaint dismissed ).

ccexciv Strategi c R sk Managenent, Inc. v. Federal Express
Corp.,253 A.D. 2d 167, 686 N.Y.S. 2d 35 ( 1° Dept. 1999 ) (
conpl aint dismssed ).

cccxcv  Carnegie v. H & R Block, Inc., 269 A.D. 2d 145, 703 N.Y.S. 2d 27 ( 1* Dept.
2000 )( certification denied; breach of fiduciary duty claim dismissed ).

cccxcvi Ackerman v. Price Waterhouse, 1998 W. 851946 ( N. Y. App.
Div. 1998 ) ( certification granted ).

ccexcvi i Ganciv. Cape Canaveral Tour And Travel, Inc., 4 Misc. 3d 1003(A) ( Kings

Sup. 2004 )( certification denied ); Giovanniello v. Hispanic Media Group USA, 4 Misc.
3d 440, 780 N.Y.S. 2d 720 ( Nassau Sup. 2004 )( certification denied ).
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ccexcvi i i Amalfitano v. Sprint Corp., 4 Misc. 3d 1027(A)( N.Y. Sup.
2004).

cccxci x Drizin v. Sprint Corp., 2004 WL 2591249 ( 1% Dept. 2004 )
( certification granted ).

cd Peckv. AT&T Corp., N.Y.L.J., August 1, 2002, p. 18, col. 3 ( N.Y. Sup. )( settlement
approved ).

cdi Ranieri v. Bell Atlantic Mobile, 304 A.D. 2d 353, 759 N.Y.S. 2d 448 ( 1* Dept.
2003 )( class certification stayed pending arbitration ).

cdii Naevus v. AT&T Corp., 282 A D 2d 171, 724 N.Y.S. 2d 721 (
1°' Dept. 2001 ) (failure to extend credit clains not preenpted

).

cdiii Judicial Title Insurance Agency v. Bell Atlantic, N Y.L.J.,
July 1, 1999, p. 35, col. 1 ( West. Sup. ) ( certification
granted ).

cdiv Kahn v. Bell Atlantic NYNEX Mbile, N Y.L.J., June 4, 1998,
p. 29, col. 2 ( NY. Sup. ) ( settlenent disapproved ).

cdv Lauer v. New York Tel ephone Co, 231 A D. 2d 126, 659 N.Y.S.
2d 359 ( 1% Dept. 1997 ) ( certification granted ).

cdvi Porr v. MYNEX Corp., 230 A.D. 2d 564, 660 N.Y.S. 2d 440 (
1°' Dept, 1997 ) ( conplaint disnissed)

cdvii Sirica v. Cellular Telphone Co., 231 A.D. 2d 470, 647 N.Y.S. 2d 219 ( 1* Dept.
1996 )( certification denied ).

cdviii Lennon v. Philip Mrris Co., 2001 W. 1535877 ( N. Y. Sup.
2001 )( price fixing claimunder Donnelly Act dism ssed;
certification denied pursuant to C.P.L.R 8§ 901(b) ).

cdix Small v. Lorillard Tobacco Co., 94 N. Y. 2d 43, 698 N Y.S. 2d
615, 720 N.E. 2d 892 ( 1999 ) ( certification denied; GB.L. §
349 claimdismssed ).

cdx Castellucci v. Toys “R* US, Inc., NY.L.J., Aug. 9, 2001, p.
21, col. 5 ( West. Sup. ) ( certification denied ).

cdxi Colbert v. Rank America, Inc., 295 A.D. 2d 302, 742 N.Y.S. 2d 905 ( 2d Dept.
2002 )( motion to decertify denied ).
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cdxii Liechtung v. Tower Air, Inc., 269 A D. 2d 363, 702 N.Y.S.
2d 111 ( 2d Dept. 2000 ) ( certification granted )

cdxiii Dunleavy v. New Hartford Central School, 266 A D. 2d 931,
697 N.Y.S. 2d 446 ( 4'" Dept. 1999 ) ( summary for defendant
granted )

cdxiv Cronin v. Cunard Line Limted, 250 A D. 2d 486, 672 N.Y.S.
2d 864 ( 1°' Dept. 1998 ) ( conplaint dismssed ).

cdxv Parra v. Tower Air, Inc., NY.L.J., July 22, 1999, p. 30,
col. 1 ( NY. Sup. 1999 ) ( clains preenpted ).

cdxvi Dillon v. U-A Columbia Cablevision, 100 N.Y. 2d 525, 760 N.Y.S. 2d 726, 790
N.E. 2d 1155 ( 2003 )( complaint dismissed ).

cdxvi i Mazzocki v. State Farm Fire & Casualty Corp., 1 A.D. 3d 9, 766 N.Y.S. 2d 719
( 3d Dept. 2003 )( certification denied ).

cdxviii
Freeman v. Great Lakes Energy Partners, 12 A.D. 3d 1170, 785
N.Y.S. 2d 640 ( 4'" Dept. 2004 )( certification granted ).

cdxi x Englade v. HarperCollins Publishers, Inc. 289 A.D. 2d 159, 734 N.Y.S. 2d 176 (
1st Dept. 2001 )( certification granted ); Stellema v. Vantage Press, Inc., 109 A.D. 2d
423, 492 N.Y.S. 2d 390 ( 1% Dept. 1985 )( certification granted ).

cdxx Liechtung v. Tower Air, Inc., 269 A.D. 2d 363, 702 N.Y.S. 2d 111 ( 1% Dept. 2000
)( certification granted ).

cdxxi Broder v. MBNA Corp., 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1* Dept. 2001 )(
certification granted ).

cdxxi i Colbert v. Rank America, Inc., 273 A.D. 2d 209, 709 N.Y.S. 2d 449 ( 2d Dept.
2000 )( certification granted ).

cdxxiii  Grossv. Ticketmaster, 5 Misc. 3d 1005(A) ( N.Y. Sup. 2004 )( certification
granted ).

cdxxi v Amalfitano v. Sprint Corp., 4 Misc. 3d 1027(A)
( Kings Sup. 2004 )( certification granted ).

cdxxv Jacobs v. Bloomingdales, Inc., N.Y.L.J., May 27, 2003, p. 23, col. 1 ( Nassau
Sup. 2003)
( certification granted to unpaid wage claim ).
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cdxxvi Mimnorm Realty v. Sunrise Federal, 83 A.D. 2D 936, 442 N.Y.S. 2d 780 ( 2d
Dept. 1981 )( certification granted ).

cdxxvii Guadagno v. Diamond Tours & Travel, Inc., 89 Misc. 2d 697, 392 N.Y.S. 2d
783 ( N.Y. Sup. 1976 )( certification granted ).

cdxxviii See e.g., DeFilippov.Mutual Life Ins. Co., 2004 WL 2902570

( 1% Dept. 204 )( vanishing life insurance premium class action decertified because oral
sales presentations created a predominance of individual issues ); Broder v. MBNA
Corp., 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1% Dept. 2001 )(“ Plaintiff’ s allegations of
deceptive acts are based on identical written solicitations “ ); Carnegie v. H & R Block,
Inc., 269 A.D. 2d 145, 703 N.Y.S. 2d 27 ( 1* Dept. 2000 )( “ oral communications that
allegedly induced [ consumers ] to obtain RALs cannot be proven on a class basis, but
would require individualized proof * ); Taylor v. American Bankers Insurance Group,
267 A.D. 2d 178, 700 N.Y.S. 2d 458, 459 ( 1% Dept. 1999 )( “ Although defendants
contend that they used a variety of forms and promotions...the solicitations in question
did not differ materially...given the uniformity of defendant’ s offers of coverage, any
matters relating to individual reliance and causation are relatively insignificant * ).

cdxxi x See e.g., Mazzocki State Farm Fire & Casualty Corp. 1 A.D. 3d 9, 766
N.Y.S. 2d 719,( 3d Dept. 2003 )( “ the individualized damages of the resulting class
members would not preclude class certification “ ); Broder v. MBNA Corp., 281 A.D. 2d
369, 722 N.Y.S. 2d 524 ( 1* Dept. 2001 )(“ Plaintiff alleges that defendant’ s practice
of allocating credit card payment to cash advances, which were subject to a
promotional annual percentage rate (APR) before the balance generated by purchases,
which was subject to a significantly higher APR, deprived credit cardholders of the full
benefit of the promotional rate, thereby rendering the promotion deceptive... allegations
of deceptive acts are based on identical written solicitations and the particular damages
of each class member can be easily computed “ ; certification granted ); Englade v.
HarperCollins Publishers, Inc., 289 A.D. 2d 159, 734 N.Y.S. 2d 176 ( 1% Dept. 2001 )( “
That individual authors may have differing levels of damages does not defeat class
certification “ ); Puckett v. Sony Music Entertainment, New York Law Journal, August 8,
2002, p. 18, col. 2 ( N.Y. Sup. 2002 )(“ The class members’ differing royalties may
require individualized calculations of damages. However, it does not appear at this
juncture that these calculations would be unduly difficult and so this fact will not prevent
the certification of a class action * ); Gilman v. Merrill Lynch Pierce Fenner & Smith, 93
Misc. 2d 941, 944, 404 N.Y.S. 2d 258 ( N.Y. Sup. 1978 )( “ While the amounts
potentially recoverable by each member of the class may differ, such circumstance is
not sufficient to warrant denial of class status “ ); Guadagno v. Diamond Tours &
Travel, Inc., 89 Misc. 2d 697, 392 N.Y.S. 2d 783,( N.Y. Sup. 1996 )( “ That there may
also exist individual questions with regard to...damages is not

dispositive “ ).
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cdxxx See e.g., Conpact Electra Corp. v. Paul, 98 Msc. 2d 807,
403 N Y.S. 2d 611 ( N.Y.A T. 1997 )( fraud counterclaimclass
action may be certifiable if the oral m srepresentations were
based on ‘* canned ‘° techni ques ).

cdxxxi See e.g., Friarv.Vanguard Holding Corp., 78 A.D. 2d 83, 87-88, 434
N.Y.S. 2d 696 ( 2d Dept. 1986 )( “ The doctrine of quasi contract embraces a wide
spectrum of legal actions resting * upon the equitable principal that a person shall not
be allowed to enrich himself unjustly at the expense of another...[I]t is not a contract or
promise at all...[but] an obligation which the law creates, in the absence of any
agreement, when and because the acts of the parties or others have placed in the
possession of one person money, or its equivalent, under such circumstances that in
equity and good conscience, he ought not to retain...and which ex aequo et bono
belongs to another * ).

cdxxxii Cox v. Microsoft Corp., 8 A.D. 3d 39, 40, 778 N.Y.S. 2d 147 ( 1* Dept. 2004
)(“ plaintiffs’ allegations that Microsoft’ s deceptive practices caused them to pay
artificially inflated prices for its products state a cause of action for unjust enrichment “

).

cdxxxiii Anonymous v. CVS Corporation, 293 A.D. 2d 285, 739 N.Y.S. 2d 565 ( 1%
Dept. 2002 )( certification granted ).

cdxxxi v Colbertv. Rank America, Inc., 273 A.D. 2d 209, 709 N.Y.S. 2d 449 ( 1st
Dept. 2000 )( certification granted ).

cdxxxv Lauer v. New York Telephone Co., 231 A.D. 2d 126, 659 N.Y.S. 2d 359 ( 3d
Dept. 1997 )( certification granted ).

cdxxxvi Gross v. Ticketmaster, 5 Misc. 3d 1005 ( N.Y. Sup. 2004 )( certification
granted ).

cdxxxvi i Matter of Coordinated Title Insurance Cases, 2 Misc. 3d 1007(A) ( N.Y.
Sup. 2004 )( certification granted ).

cdxxxviii Wrnow v. Register.Co, Inc., 8 AD. 3d 59, 778 N.Y.S.
2d 25 ( 1°' Dept. 2004 )( noney had and received clai m sustai ned

).

cdxxxi x Friar v. Vanguard Holding Corp., 78 A.D. 2d 83, 97-99, 434 N.Y.S. 2d 696 (
2d Dept. 1986 )( duress in paying mortgage recording tax; certification granted ).

cdxl Weinberg v. Hertz Corp., 116 A.D. 2d 1, 499 N.Y.S. 2d 692 ( 1% Dept. 1986 ),
aff d 69 N.Y. 2d 979, 516 N.Y.S. 2d 652, 509 N.E. 2d 347 ( 1987 )( certification granted
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); Super Glue Corp. V. Avis Rent-A-Car System, Inc., 132 A.D. 2d 604, 517 N.Y.S. 2d
764 ( 2d Dept. 1987 )( no affirmative cause of action available for bad faith dealings or
unconscionability ).

cdxl i Englade v. HarperCollins Publishers, Inc., 289 A.D. 2d 159, 734 N.Y.S. 2d 176
( 1st Dept. 2001 )( certification granted ).

cdxl i i MakKastchian v. Oxford Health Plans, Inc., 370 A.D. 2d 25, 704 N.Y.S. 2d 44 (
1% Dept. 2000 )( certification
granted ).

cdxliii Western New York Public Broadcasting Ass’ n. V. Vestron, Inc., 238 A.D. 2d
929, 661 N.Y.S. 2d 555 ( 4" Dept. 1997 )( certification granted ).

cdxliv Freeman v. G eat Lakes Energy Partners, 12 A D. 3d 1170,
785 N.Y.S. 2d 640 ( 4'" Dept. 2004 )( certification granted ).

cdxlv Wornow v. Register.Co, Inc., 8 A D 3d 59, 778 NY.S 2d 25
( 1°' Dept. 2004 )( breach of covenant of good faith disnissed
because “ plaintiff received full benefit of that agreenent “ ).

cdxl vi  Broder v. MBNA Corp., 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1* Dept. 2001
)( certification granted ).

cdxlvii Sims v. First Consunmers National Bank, 303 A D. 2d 288,
758 N.Y.S. 2d 284 ( 1°" Dept. 2003 )( claimstated for breach of
inmplied duty of good faith and fair dealing ).

cdxl viii Colbertv. Rank America, Inc., 273 A.D. 2d 209, 709 N.Y.S. 2d 449 ( 2d
Dept. 2000 )( certification granted ).

cdxl i x Super Glue Corp. V. Avis Rent-A-Car System, Inc., 132 A.D. 2d 604, 517
N.Y.S. 2d 764 ( 2d Dept. 1987 )( no affirmative cause of action available for bad faith
dealings or unconscionability ).

cdl Friar v. Vanguard Holding Corp., 78 A.D. 2d 83, 97-99, 434 N.Y.S. 2d 696 ( 2d
Dept. 1986 )( certification granted ).

cdl i Dillon v. U-A Columbia Cablevision of Westchester, Inc., 100 N.Y. 2d 525, 760
N.Y.S. 2d 726, 790 N.E. 2d 1155

(2003 )( claims of Westchester County cable TV subscribers challenging $5.00 late
fees as an “ unlawful penalty “ dismissed because the voluntary payment doctrine
which “ bars recovery of payments voluntarily made with full knowledge of the facts and
in the absence of fraud or mistake of material fact or law “ ).
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cdlii Clark v.Marine Midland Bank, Inc., 80 A.D. 2d 761, 426 N.Y.S. 2d 711 ( 1* Dept.
1981 )( certification granted; penalty violation of U.C.C. § 1-106 ).

cdliii See e.g.,;Asherv. Abbott Laboratories, 290 A.D. 2d 208, 737 N.Y.S. 2d 4 (
1% Dept. 2002 )( “ private persons are precluded from bringing a class action under the
Donnelly Act...because the treble damage remedy...constitutes a * penalty * within the
meaning CPLR 901(b) “ ); Cox v. Microsoft Corp., 290 A.D. 2d 206, 737 N.Y.S. 2d 1 (
1% Dept. 2002 ); Ganci v. Cape Canaveral Tour And Travel, Inc., 4 Misc. 3d 1003(A),
2004 WL 1469372 ( N.Y. Sup. 2004 )( motion to dismiss class allegations in action
alleging violation of Telephone Consumer Protection Act ( TCPA ); motion to dismiss
class allegations granted “ since plaintiff’ s action sought to recover a minimum
measure of recovery created and imposed by the TCPA, CPLR 901(b) specifically
prohibited its maintenance as a class action “ ); Giovanniello v. Hispanic Media Group
USA, Inc., 4 Misc. 3d 440, 780 N.Y.S. 2d 720 ( Nassau Sup. 2004 )( “ the allowance of
treble damages under the TCPA is punitive in nature and constitutes a penalty “;
certification denied as violative of C.P.L.R. 8§ 901(b) ); Ho v. VISA U.S.A. Inc., 3 Misc.
3d 1105(A), 2004 WL 1118534 ( N.Y. Sup. 2004 )

(“ plaintiffs’ alleged injury is far too remote to provide antitrust standing under the
Donnelly Act “ and is dismissed ).

cdliv Seee.g., Coxv. Microsoft Corp., 8 A.D. 3d 39, 40, 778 N.Y.S. 2d 147 ( 1%
Dept. 2004 )(“ We also reject Microsoft’ s argument that plaintiffs are not entitled to
class action relief under General Business Law 8 349 since the statutorily prescribed
$50 minimum damages to be awarded for a violation of that section constitutes a °
penalty * within the meaning of CPLR 901(b). Inasmuch as plaintiffs in their amended
complaint expressly seek only actual damages...CPLR 901(b) which prohibits class
actions for recovery of minimum or punitive damages, ( is ) inapplicable “ ); Ridge
Meadows Homeowners’ s Association, Inc. V. Tara Development Company, Inc., 242
A.D. 2d 947, 665 N.Y.S. 2d 361

( 4" Dept. 1997 )(“ On appeal...plaintiffs consent to strike that portion of the sixth
cause of action seeking ( minimum and treble damages pursuant to GBL § 349(h) ) and
to limit their demand to actual damages. Thus, CPLR 901(b) is no longer applicable and
that cause of action may be maintained as a class action...We further modify the order
by providing that any class member wishing to pursue statutory minimum and treble
damages...may opt out of the class and bring an individual; action “ ); Super Glue Corp.
V. Avis Rent A Car System, Inc., 132 A.D. 2d 604, 517 N.Y.S. 2d 764 ( 2d Dept. 1987 );
Weinberg v. Hertz Corporation, 116 A.D. 2d 1, 499 N.Y.S. 2d 693 ( 1% Dept. 1986 ),

aff d 60 N.Y. 2d 979, 516 N.Y.S. 2d 652, 509 N.E. 2d 347 ( 1987 ); Burns v.
Volkswagen of America, Inc., 118 Misc. 2d 289, 460 N.Y.S. 2d 410 ( Monroe Sup. 1982
)(* as for actual damages, however, 8 901(b) would not bar a class action “ ); Hyde v.
General Motors Corp., New York Law Journal, October 30, 1981, p. 5 ( N.Y. Sup. ).

132



cdl v Catalano v. Heraeus Kulzer, inc., 305 A.D. 2d 356, 759 N.Y.S. 2d 159 (1% Dept.
2003 )( certification denied as to express warranty claim; predominance of causation
and reliance ):Rivkin v. Heraeus Kulzer GMBH, 289 A.D. 2d 27, 734 N.Y.S.2d 31 ( 1%
Dept. 2001 )( class of dental patients seek damages for defective “ polymer dental
restoration, bonded to metal...that had failed “ ; strict products liability claims dismissed
since only economic losses were sought ).

cdl vi Frank v. DaimlerChrysler Corp., 292 A.D. 2d 118, 741 N.Y.S. 2d 9 ( 1* Dept.
2002 ), appeal dismissed 99 N.Y.S. 2d 502 ( 2002 )( claims dismissed in the absence of
actual damages; manufacturer should not be “ indemmifier(s) for a loss that may never
occur “ and finding that the best way to “ promote consumer safety ( was ) to petition
the NHTSA for a defect

investigation “ ).

cdl vii Gordon v. Ford Motor Co., 260 A.D. 2d 164, 687 N.Y.S. 2d 369 ( 2d Dept.
1999 )( breach of implied warranty of merchantability and express warranty; certification
denied ).

cdlviii Morganv. A.O. Smith Corp., 233 A.D. 2d 375, 650 N.Y.S. 2d 748 ( 2d Dept.
1996 )( certification denied ).

cdl i x Ades v. Microsoft Corp., N.Y.L.J., October 9, 2001, p. 27, col. 1 ( Kings Sup.
2001 )( cabling causing freezing, pausing, program crashes and slowed operation;
claims for breach of contract and injunctive relief requiring notice of cable defect viable

).

cdl x Brummel v. Leading Edge Products, Inc., New York Law Journal, February 19,
1998, p. 28, col. 4 ( N.Y. Sup. )( certification denied; eight different warranties; reliance
and choice of law issues ).

cdl xi In Donahue v. Ferolito, 786 N.Y.S. 2d 153 ( N. Y. App. Dv.
1°' Dept. 2004 ) a class of consunmers sought an injunction *

agai nst continued sale of certain bottled soft drinks “ because
of m srepresentations that the products “ would inprove nenory,
reduce stress and i nprove overall health “. The Court dism ssed
the conplaint finding no actual harmwas all eged, no warranty was
prom sed and enforced a disclainer of any health benefit.

cdl xii See e.g., Catalano v. Heraeus Kulzer, inc., 305 A.D. 2d 356, 759 N.Y.S. 2d
159 ( 1% Dept. 2003 )( certification denied; predominance of the individual “ issues of
causation and

reliance “ ); Hazelhurst v. Brita Products Company, 295 A.D. 2d 240, 744 N.Y.S. 2d 31
( 1% Dept. 2002 )( certification denied;
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" Reliance... may not be presumed where, as here, a host of individual factors could
have influenced a class members’ s decision ( to purchase ) the product...a variety of
reasons for replacing their filters, including the lapse of time, taste and appearance of
the water...reliance upon the alleged misrepresentations of Brita is an issue that varies
from individual to individual * ); Morgan v. A.O. Smith Corp., 233 A.D. 2d 375, 650
N.Y.S. 2d 748 ( 2d Dept. 1996 )( certification denied; “ Individual issues exist...[which]
influenced their decision to purchase [ the silos |’ ; Brummel v. Leading Edge Products,
Inc., N.Y.L.J., February 19, 1998, p. 28, col. 4 ( N.Y. Sup. )( defective computer
software; certification denied; eight different warranties; reliance and choice of law
issues ).

cdl xiii Drizin v. Sprint Corp., 2004 WL 2591249 ( 1% Dept. 2004 )( certification
granted to class of telephone users charging fraud by maintaining “ numerous toll-free
call service numbers that were nearly identical ( except for one digit ) to the toll-free
numbers of competing long distance telephone service providers...” fat fingers
business...customers allegedly unaware that they were being routed through a different
long distance provider, ended up being charged rates far in excess of what they would
have paid to their intended providers “ ).

cdl xi v. Meachum v. Outdoor World Corp., 273 A.D. 2d 209, 709 N.Y.S. 2d 449 ( 2d
Dept. 2000 )( certification granted ).

cdl xv MakKastchian v. Oxford Health Plans, Inc., 270 A.D. 2d 25, 704 N.Y.S. 2d 44 (
1% Dept. 2000 )( certification
granted ).

cdl xvi Thompson v. Whitestone Savings & Loan Assoc., 101 A.D. 2d 833, 475
N.Y.S. 2d 491 ( 2d Dept. 1984 )( certification granted ).

cdl xvii Lauerv. New York Telephone Co., 231 A.D. 2d 126, 659 N.Y.S. 2d 359 ( 3d
Dept. 1997 )( certification granted ).

cdl xviii Branchv. Crabtree, 197 A.D. 2d 557, 603 N.Y.S. 2d 490 ( 2d Dept. 1993 )(
certification granted ).

cdl xi x Dunleavy v. Youth Travel Associates, 199 A.D. 2d 1046, 608 N.Y.S. 2d 30 (

2d Dept. 1993 )( certification

granted ); King v. Club Med, Inc., 76 A.D. 2d 123, 430 N.Y.S. 2d 65 ( 1* Dept. 1980 )(
certification granted ); Quadagno v. Diamond Tours & Travel Inc. 89 Misc. 2d 697, 392
N.Y.S. 2d 783

( N.Y. Sup. 1976 )( certification granted ).

cdl xx Matter of Coordinated Title Insurance Cases, 3 Misc. 3d 1007(A), 2002 WL
690380 ( N.Y. Sup. 2004 )( certification granted ).
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cdl xxi Gross v. Ticketmaster, 5 Misc. 3d 1005 ( N.Y. Sup. 2004 )( certification
granted ).

cdl xxi i Amalfitano v. Sprint Corp., 4 Misc. 3d 1027(A)
( Kings Sup. 2004 )( certification granted ).

cdl xxi i i Feldman v. Quick Quality Restaurants, Inc., N.Y.L.J., July 22, 1983, p. 12,
col. 4 ( N.Y. Sup. 1983)
( fluid recovery; certification granted )

cdl xxi v See e.g., Solomon v. Bell Atlantic Corp., 9 A.D. 3d 49, 777 N.Y.S. 2d 50 ( 1%
Dept. 2004 )( class of DSL subscribers claimed that defendant misrepresented the
speed [ “ FAST, high speed Internet access “ ], connectivity [ You’ re always
connected “ and ease of installation [ “ self installation...in minutes “ ] of its services;
class decertified because of a lack of uniform misrepresentations; “ the individual
plaintiffs did not all see the same advertisements; some saw no advertisements at all
before deciding to become subscribers “ ); DeFilippo v. Mutual Life Ins. Co., 2004 WL
2902570 ( 1*' Dept. 2004 )( certification denied; oral sales presentations ); Zehnder v.
Ginsburg Architects, 254 A.D. 2d 284, 678 N.Y.S. 2d 376 ( 2d Dept. 1998 )( certification
denied; condo designs not uniform ); Strauss v. Long Island Sports, 60 A.D. 2d 501,
401 N.Y.S. 2d 283 ( 2d Dept. 1978)

( certification denied ); Russo v. Massachusetts Mutual Life, 192 Misc. 2d 349, 746
N.Y.S. 2d 380 ( N.Y. Sup. 2002 )( certification denied; oral misrepresentations ).

cdl xxv See e.g., Ackerman v. Price Waterhouse, 252 A.D. 2d 179, 683 N.Y.S. 2d 179
( 1% Dept. 1998 )( presumption of reliance; certification granted ); King v. Club Med,
Inc., 76 A.D. 2d 123, 430 N.Y.S. 2D 65 ( 157 Dept. 1980 )( reliance presumed;
certification granted ); Matter of Coordinated Title Insurance Cases, 3 Misc. 3d 1007(A),
2002 WL 690380 ( N.Y. Sup. 2004)

(“ In common law fraud claims, proof of plaintiff’ s reliance is crucial...reliance has
been presumed in certain cases involving material omissions...” ); Guadagno v.
Diamond Tours & Travel, Inc., 89 Misc. 2d 697, 392 N.Y.S. 2d 783 ( N.Y. Sup. 1976 ).

cdl xxvi See e.g., Small v. Lorillard Tobacco Co., 94 N.Y. 2d 43, 698 N.Y.S. 2d 615,
720 N.E. 2d 892 ( 1999 )( smoker’ s class action certification denied ); Hazelhurst v.
Brita Products Company, 295 A.D. 2d 240, 744 N.Y.S. 2d 31 ( 1* Dept. 2002 )(
certification denied ” Reliance is required...and such reliance may not be presumed
where, as here, a host of individual factors could have influenced a class members’ s
decision ( to purchase ) the product...” ); Banks v. Carroll & Graf Publishers, Inc., 267
A.D. 2d 68, 699 N.Y.S. 2d 403 ( 1* Dept. 1999 )( certification

denied ); Morgan v. A.O. Smith Corp., 223 A.D. 2d 375, 650 N.Y.S. 2d 748 ( 2d Dept.
1996 )( certification denied ).
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cdl xxvii  Anonymous v. CVS Corp., 293 A.D. 2d 285, 739 N.Y.S. 2d 565 ( 1% Dept.
2002 )( class certification granted; breach of fiduciary claim sustained at 188 Misc. 2d
616, 728 N.Y.S. 2d 333 ( N.Y. Sup. 2001)).

cdl xxviii  Gilman v. Merrill Lynch Pierce Fenner & Smith, 93 Misc. 2d 941, 944,
404 N.Y.S. 2d 258 ( N.Y. Sup. 1978 )( brokerage customers claim breach of fiduciary
duty by brokers * withholding funds due them for a period of 24 hours or more, thus
permitting it to use such funds for a day or more for its own profit “ ; certification granted

)-

cdl xxi x Carnegie v. H & R Block, Inc., 269 A.D. 2d 145, 703 N.Y.S. 2d 27 ( 1*
Dept. 2000 )( breach of fiduciary duty claim dismissed; certification of GBL § 349 claim
denied since misrepresentations, if any, based on oral statements ).

cdl xxx  Hazelhurst v. Brita Products Company, 295 A.D. 2d 240, 744 N.Y.S. 2d 31 (
1% Dept. 2002 )( certification denied ).

cdl xxxi  Dunleavy v. New Hartford Central School District, 266 A.D. 2d 931, 697
N.Y.S. 2d 446 ( 4" Dept. 1999 )( parents seek to recover deposits paid for school trips;
“* In order to establish a claim for negligent misrepresentation, plaintiffs were required
to demonstrate that defendant had a duty, based upon some special relationship with
them, to impart correct information, that the information was false or incorrect and that
plaintiffs reasonably relied upon the information provided * ...we conclude that
defendant established that its teachers did not provide any false information...” ).

cdl xxxi i Malfitano v. Sprint Corp., N.Y.L.J., June 24, 2004, p. 17 ( Kings Sup. )(
certification granted ).

cdl xxxiii Makastchian v. Oxford Health Plans, Inc., 270 A.D. 2d 25, 704 N.Y.S. 2d
44 (1% Dept. 2000 )( certification granted ).

cdl xxxi v Ackerman v. Price Waterhouse, 252 A.D. 2d 179, 683 N.Y.S. 2d 179 ( 1*
Dept. 1998 )( certification granted ).

cdl xxxv See e.g., Rallisv. City of New York, 3 A.D. 3d 525, 770 N.Y.S. 2d 736 (
2d Dept. 2004 ) ( water damage from flooding; certification denied ); Catalano v.
Heraeus Kulzer, Inc., 305 A.D. 2d 356, 759 N.Y.S. 2d 159 ( 1% Dept. 2003 )( defective
polymer-based system of dental restorations; certification denied ); Lieberman v. 293
Mediterranean Market Corp., 303 A.D. 2d 560, 756 N.Y.S. 2d 469 ( 2d Dept. 2002 )(
food poisoning at restaurant; certification denied ); Geiger v. American Tobacco Co.,
277 A.D. 2d 420, 716 N.Y.S. 2d 108 ( 2d Dept. 2000 )( smokers’ mass tort class
action; certification denied ); Weprin v. Fishman, 275 A.D. 2d 614, 713 N.Y.S. 2d 57 (
1% Dept. 2000 )( collapse of elevator tower closes street; claims of class of businesses
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for economic losses dismissed ); Aprea v. Hazeltine Corp.,247 A.D. 2d 564, 669 N.Y.S.
2d 61 ( 2d Dept. 1998 )( toxic emissions; certification denied ); Karlin v. IVF America,
Inc., 239 A.D. 2d 562, 657 N.Y.S. 2d 460 ( 2d Dept. 2997 )( misrepresentation of in vitro
fertilization successful pregnancy rates; certification denied ); mod’ d on other grounds,
93 N.Y. 2d 282, 690 N.Y.S. 2d 495, 712 N.E. 2d 662 ( 1999 ); Komonczi v. Gary Fields,
232 A.D. 2d 374, 648 N.Y.S. 2d 151 ( 2d Dept. 1996 )( improperly performed
colonscopies; certification denied ); Hurtado v. Purdue Pharma Laboratories, 2005 N.Y.
Misc. LEXIS 79

( N.Y. Sup. 2005 )( certification of oxycontin mass tort class denied ); McBarnette v.
Feldman, 153 Misc. 2d 627, 582 N.Y.S. 2d 900 ( Suffolk Sup. 1992 )( patients of AIDS-
infected dentist seeks emotional distress damages; certification denied; mass torts not
favored).

cdl xxxvi Dickerson, New York Consumers Enjoy Statutory Protections Under Both
State and Federal Statutes, New York State Bar Association Journal, Vol. 76, No. 7,
September 2004, p. 10.

cdl xxxvii Karlinv. IVF America, Inc., 93 N.Y. 2d 282, 690 N.Y.S. 2d 495, 712 N.E.
2d 662 (11999).

cdl xxxvi i i Gaidon v. Guardian Life Insurance Company, 96 N.Y. 2d 201, 727
N.Y.S. 2d 30, 750 N.E. 2d 1078 ( 2001 ); Stutman v. Chemical Bank, 95 N.Y. 2d 24, 29,
709 N.Y.S. 2d 892, 731 N.E. 2d 608 ( 2000 ); Oswego Laborers’ Local 214 Pension
Fund v. Marine Midland Bank, NA, 85 N.Y. 2d 20, 25, 647 N.Y.S. 2d 741, 623 N.E. 2d
529 (1995 ); Anonymous v. CVS Corp., 293 A.D. 2d 285, 739 N.Y.S. 2d 565 ( 1* Dept.
2002 )( class certification granted ); Broder v. MBNA Corp., 281 A.D. 2d 369, 722
N.Y.S. 2d 524 ( 1* Dept. 2001 )( certification granted to G.B.L. § 349 claim );
Coordinated Title Insurance Cases, 3 Misc. 3d 1007(A), 2002 WL 690380 ( N.Y. Sup.
2004 )(** ...The Court of Appeals has held that reliance and scienter are not elements
of a (GBL § 349 ) claim “ ).

cdl xxxi x Solomon v. Bell Atlantic Corp., 9 A.D. 3d 49, 777 N.Y.S. 2d 50 ( 1% Dept.
2004 )( " Individual trials also would be required to determine damages based on the
extent of each plaintiff’ s injuries; certification denied ); DeFilippo v. Mutual Life Ins. Co.,
2004 WL 2902570 ( 1* Dept. 2004 )( class decertified a because a recent Court of
Appeals’ decision ( Goshen v. Mutual Life Ins. Co., 98 N.Y. 2d 314 ( 2002 )) which held
that “ the deceptive acts or practices under GBL § 349 * [ are ] not the mere invention
of a scheme or marketing strategy, but the actual misrepresentation or omission to a
consumer * eliminated any doubt ( such claims ) would require individualized inquires
into the conduct of defendants’ sales agents with respect to each individual purchaser
“'); Hazelhurst v. Brita Products Company, 295 A.D. 2d 240, 744 N.Y.S. 2d 31 ( 1%
Dept. 2002 )

( certification denied ).
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cdxc Gaidon v. Guardian Life Insurance Company, 96 N.Y. 2d 201, 727 N.Y.S. 2d 30,
750 N.E. 2d 1078 ( 2001).

cdxci Colbert v. Rank America, Inc., 295 A.D. 2d 300, 743 N.Y.S. 2d 150 ( 2d Dept.
2002 )( GBL 349 claim sustained; GBL 350 claim dismissed ); Colbert v. Rank America,
Inc., 295 A.D. 2d 302, 742 N.Y.S. 2d 905 ( 2d Dept. 2002 )( motion to decertify denied
); People v. Lipsitz, 174 Misc. 2d 571, 663 N.Y.S. 2d 468, 475

(11997 )(“ the mere falsity of the advertising content is sufficient as a basis for the
false advertising claim * ).

cdxcii Drizin v. Sprint Corp., 2004 WL 2591249 ( 1* Dept. 2004 )( class of telephone
users charged defendants with fraud and violation of G.B.L. § 349 by maintaining “
numerous toll-free call service numbers that were nearly identical ( except for one digit )
to the toll-free numbers of competing long distance telephone service providers...” fat
fingers * business... customers allegedly unaware that they were being routed through
a different long distance provider, ended up being charged rates far in excess of what
they would have paid to their intended providers “ ; class certification granted but limited
to New York State residents ).

cdxciii Matter of Coordinated Title Insurance Cases, 2 Misc. 3d 1007(A), 784 N.Y.S.
2d 919 ( Nassau Sup. 2004 )( classes of home buyers charged title insurance
companies with fraud, unjust enrichment and violation of G.B.L. § 349 by failing to “
comply with their own filed and state-approved title insurance premium rates “ ;
certification granted ).

cdxci v Grossv. Ticketmaster L.L.C., 5 Misc. 3d 1005(A) ( N.Y. Sup. 2004 )( class of
purchasers of $98.50 tickets for a concert “ billed as * Michael Jackson: 30"
Anniversary Celebration, the Solo Years * claimed obstructed views and charged
defendant with fraud, breach of contract, unjust enrichment and violation of G.B.L. §
349. After dismissing the fraud claim the Court granted class certification finding the “
the class action form... superior to a large number of individual claimants having to
pursue their respective rights to small refunds * ).

cdxcv Mountz v. Global Vision Products, Inc., 3 Misc. 3d 171, 770 N.Y.S. 2d 603 (
N.Y. Sup. 2003 )( class of purchasers of Avacor, a hair loss treatment product, alleged
fraudulent and negligent misrepresentations of “ * no known side effects * ( as being )
refuted by documented minoxidil side effects... cardiac changes, visual disturbances,
vomiting, facile swelling and exacerbation of hair loss “ ; G.B.L. 8§ 349, 350 claims
sustained but limited coverage to New York residents deceived in New York ).

cdxcvi Amalfitano v. Sprint Corp., 4 Misc. 3d 1027(A) ( N.Y. Sup. 2004 )( a class of
purchasers of the Qualcomm 2700 wireless telephone charged defendant with fraud,
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breach of contract, negligent misrepresentation and violations of G.B.L. § 349 in failing
to honor a $50 rebate promotion. The Court dismissed the G.B.L. § 349 claim but
certified the class).

cdxcvii InPeckv. AT&T Corp., N.Y.L.J., August 1. 2002, p. 18, col. 2 (N.Y. Sup. ) a
GBL 349 consumer class action involving cell phone service which * improperly
credited calls causing ( the class ) to lose the benefit of weekday minutes included in
their calling plans “, approved a proposed settlement on behalf of residents in New
York, New Jersey and Connecticut [ “ it would be a waste of judicial resources to
require a different [ GBL 349 ] class action in each state...where, as here, the
defendants have marketed their plans on a regional ( basis ) “ ].

cdxcviii In Goshenv. The Mutual Life Ins. Co., 98 N.Y. 2d 314, 746 N.Y.S. 2d 858,
774 N.E. 2d 1190 ( 2002 ) and Scott v. Bell Atlantic Corp., 98 N.Y. 2d 314, 746 N.Y.S.
2d 858, 774 N.E. 2d 1190 ( 2002 ), the Court of Appeals, not wishing to “ tread on the
ability of other states to regulate their own markets and enforce their own consumer
protection laws “ and seeking to avoid “ nationwide, if not global application “ , held
that General

Business Law [ GBL ] 349 requires that “ the transaction in which the consumer is
deceived must occur in New York “ .

cdxci x Do corporations and other non-consumers have standing to assert claims
under G.B.L. § 349? The Second Circuit Court of Appeals in Blue Cross & Blue Shield
of N.J. Inc. v. Philip Morris USA Inc., 344 F. 3d 211, 217-218 ( 2d Cir. 2003 ), certified
two questions to the New York Court of Appeals, the first of which was answered at
Blue Cross & Blue Shield of N.J. Inc. V. Philip Morris USA, Inc., 3 N.Y. 2d 200, 205 (
2004 ). Relying upon the common law rule that “ an insurer or other third-party payer of
medical expenditures may not recover derivatively for injuries suffered by its insured “
the Court of Appeals held, without deciding the ultimate issue of whether non-
consumers are covered by G.B.L. § 349, that Blue Cross’ s claims were too remote to
provide it with standing under G.B.L. 8 349 [ “ Indeed, we have warned against * the
potential for a tidal wave of litigation against businesses that was not intended by the
Legislature * * ).

d Gaidon v. The Guardian Life Ins. Co., 2 A.D. 3d 130, 767 N.Y.S. 2d 599 ( 1* Dept.
2003 )( certification denied; oral misrepresentations require individual proof ); Solomon
v. Bell Atlantic Corp., 9 A.D. 3d 49, 777 N.Y.S. 2d 50 ( 1% Dept. 2004 )(“ Plaintiffs have
not demonstrated that all members of the class saw the same advertisements; class
action decertified ); Broder v. MBNA Corp., 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1*
Dept. 2001 )(“ allegations of deceptive acts are based on identical written solicitations
and the particular damages of each class member can be easily computed “;
certification granted to G.B.L. § 349 claim ).
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di Gross v. Ticketmaster, New York Law Journal, September 28, 2004, p. 18, col. 3 (
N.Y. Sup. )( certification granted ); Matter of Coordinated Title Insurance Cases, 3 Misc.
3d 1007(A), 2002 WL 690380 ( N.Y. Sup. 2004 )( certification granted:;
“ Because the allegations...involve largely omissions and not affirmative
representations, no individual issues of what the defendants’ said will predominate “ );
Broder v. MBNA Corp., 281 A.D. 2d 369, 722 N.Y.S. 2d 524 ( 1% Dept. 2001 )( “
allegations of deceptive acts are based on identical written solicitations and the
particular damages of each class member can be easily computed “ ; certification
granted to G.B.L. 8 349 claim)).

dii Cox v. Microsoft Corp., 8 A.D. 3d 39, 40, 778 N.Y.S. 2d 147 (1% Dept. 2004 )(“ A
cause of action under General Business Law § 349 is stated by plaintiff’ s allegations
that Microsoft engaged in purposeful, deceptive monopolistic business practices,
including entering into secret agreements with computer manufacturers and distributors
to inhibit competition and technological development, and creating an * applications
barrier * in its Windows software that, unbeknownst to consumers, rejected
competitors’ Inter-compatible PC operating systems, and that such practices resulted
in artificially inflated prices for defendant’ s products and denial on consumer access to
competitors’ innovations, services and products ).

diii Coxv.Microsoft Corp., 8 A.D. 3d 39, 40, 778 N.Y.S. 2d 147 ( 1* Dept. 2004 )(
A cause of action under General Business Law § 349 is stated by plaintiff’ s allegations
that Microsoft engaged in purposeful, deceptive monopolistic business practices...We
also reject Microsoft’ s argument that plaintiffs are not entitled to class action relief
under General Business Law § 349 since the statutorily prescribed $50 minimum
damages to be awarded for a violation of that section constitutes a * penalty * within
the meaning of CPLR 901(b). Inasmuch as plaintiffs in their amended complaint
expressly seek only actual damages...CPLR 901(b) which prohibits class actions for
recovery of minimum or punitive damages, (is ) inapplicable “ ); Super Glue Corp. V.
Avis Rent Car System, Inc., 132 A.D. 2d 604, 517 N.Y.S. 2d 764 ( 2d Dept. 1987 );
Weinberg v. Hertz Corporation, 116 A.D. 2d 1, 499 N.Y.S. 2d 693 ( 1* Dept. 1986 ),
aff d 60 N.Y. 2d 979, 516 N.Y.S. 2d 652, 509 N.E. 2d 347 ( 1987 ); Burns v.
Volkswagen of America, Inc., 118 Misc. 2d 289, 460 N.Y.S. 2d 410 ( Monroe Sup. 1982
)(“ as at actual damages, however, § 901(b) would not bar a class action “ ); Hyde v.
General Motors Corp., New York Law Journal, October 30, 1981, p. 5 ( N.Y. Sup. ).

di v Ridge Meadows Homeowners’ s Association, Inc. V. Tara Development
Company, Inc., 242 A.D. 2d 947, 665 N.Y.S. 2d 361 ( 4" Dept. 1997 )(“ On appeal...
plaintiffs consent to strike that portion of the sixth cause of action seeking ( minimum
and treble damages pursuant to GBL § 349(h) ) and to limit their demand to actual
damages. Thus, CPLR 901(b) is no longer applicable and that cause of action may be
maintained as a class action...We further modify the order by providing that any class
member wishing to pursue statutory minimum and treble damages...may opt out of the
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class and bring an individual; action “ ) .

dv Asher v. Abbott Laboratories, 290 A.D. 2d 208, 737 N.Y.S. 2d 4 ( 1* Dept. 2002 )(
private persons are precluded from bringing a class action under the Donnelly
Act...because the treble damage remedy...constitutes a * penalty * within the meaning
CPLR 901(b) “ ); Cox v. Microsoft Corp., 290 A.D. 2d 206, 737 N.Y.S. 2d 1 (1* Dept.
2002 ); Ho v. VISA U.S.A. Inc., 3 Misc. 3d 1105(A), 2004 WL 1118534 ( N.Y. Sup. 2004
)(“ plaintiffs’ alleged injury is far too remote to provide antitrust standing under the
Donnelly Act “ and is dismissed ); Rubin v. Nine West Group, Inc., 1999 WL 1425364 (
N.Y. Sup. 1999 )( “ Although plaintiff makes the general statement that * CPLR 901(b)
does not create a barrier to class actions under the Donnelly Act * ...a reading of that
statute and the Act establish the contrary * ); Russo & Dubin v. Allied Maintenance
Corp., 95 Misc. 2d 344, 407 N.Y.S. 2d 617 ( N.Y. Sup. 1978 )( “ ...even if plaintiff’ s
contention that they are bringing this action for single damages were accepted and
such an action was permitted, this action could nevertheless not proceed as a class
action. Plaintiffs cannot be considered adequate class representatives since by
demanding members of the class to waive their right to treble damages, they cannot be
said to fairly and adequately protect the interest of the class “ ); Blumenthal v. ASTA,
New York Law Journal, July 8, 1977, p. 5, col. 1 ( N.Y. Sup. )( certification denied ).

dvi In Ganci v. Cape Canaveral Tour and Travel, Inc., 4 Misc.3d
1003(A)( Kings Sup. 2004 ) and G ovanniello v. Hispanic Media G oup
USA, Inc., 4 Msc. 3d 440, 780 N Y.S 2d 720 ( Nassau Sup. 2004 )
cl asses of consuners who received unsolicited tel ephone calls or
commercial faxes clained violations of the federal Tel ephone
Consuner Protection Act [ TCPA]. In denying class certification
the Courts relied upon CPLR §8 901(b). “ The TCPA statute does not
specifically provide for a class action to collect the $500
damages and said $500 damages is a ‘ penalty ‘...or a ‘ mninum
nmeasure of recovery ‘...the allowance of treble damages under the
TCPA is punitive in nature and constitutes a penalty “.

dvii In Fleming v. Barnswell Nursing Home, 309 A.D. 2d 1132, 766 N.Y.S. 2d 241 (
3d Dept. 2003 ), the survivor of a deceased nursing home resident commenced a mass
tort class action against the nursing home and physician alleging medical malpractice,
negligence and a violation of Public Health Law § 2801-d. Class certification was
denied for the negligence claims but granted for the Public Health Law § 2801-d claims.
“ An action by residents of a residential health care facility for violating their rights or
benefits created by statute...may be brought as a class action if the prerequisites to
class certification set forth in CPLR article 9 are satisfied... violation of DOH rules
affecting residents predominate...(claims of ) inadequate heat and inedible food are
typical “ .

dviii Federv. Staten Island Hospital, 304 A.D. 2d 470, 758 N.Y.S. 2d 314 ( 1* Dept.
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2003 )( patients claim overcharges for copies of medical records as violative of Public
Health Law 8 18(2)(e); certification denied ).

di x Miller v. 14" Street Associates, N.Y.L.J., May 29, 1985, p. 12, col. 1 ( N.Y. Sup.
1985), aff’ d 115 A.D. 2d 1022, 495 N.Y.S. 2d 879 ( 1* Dept. 1985 ), motion for leave
to appeal dismissed 67 N.Y. 2d 603, 500 N.Y.S. 2d 1025, 490 N.E. 2d 1231 ( 1986 )(
plaintiff class of 2 million tenants sue defendant class of New York City landlords
seeking higher interest rates on security deposits; motion for summary judgment and
dismissal of class allegations denied ).

dx Caesar v. Chemical Bank, 66 N.Y. 2d 698, 496 N.Y.S. 2d 418, 487 N.E. 2d 275 (
1985 )( unauthorized use of pictures of employees; certification granted )

dxi Anonymous v. CVS Corp., 293 A.D. 2d 285, 739 N.Y.S. 2d 565 ( 1% Dept. 2002 )(
certification granted to privacy class action challenging the sale of confidential and/or
prescription information without prior notice ); Smith v. Chase Manhattan Bank USA,
293 A.D. 2d 598, 741 N.Y.S. 2d 100 ( 1% Dept. 2002 )( bank customers challenge sale
of their names, phone numbers and credit histories to telemarketing firm in return for
which Chase would receive “ a commission ( of up to 24% of the sale ) in the event that
a product or service offered were purchased “ ; complaint dismissed ).

dxi i Gurnee v. Aetna Life & Casualty Co., 104 Misc. 2d 840, 428 N.Y.S. 2d 992 (
1980 )( case dismissed ), aff d 79 A.D. 2d 860, 437 N.Y.S. 2d 944 ( 4" Dept. 1980 ),
rev’ d 55 N.Y. 2d 184, 433 N.E. 2d 128, 448 N.Y.S. 2d 145, cert. Denied 103 S. Ct. 83 (
1982 ); Gurnee v. Aetna Life & Casualty Co., New York Law Journal, November 28,
1983, p. 12, col. 4, aff f 101 A.D. 2d 722, 477 N.Y.S. 2d 956 ( 1 Dept. 1984 )( class
certification granted )

( bilateral class action of insureds against automobile liability insurance companies over
the coverage of no fault insurance ).

dxiii In Dougherty v. North Fork Bank, 301 A.D. 2d 491, 753 N.Y.S. 2d 130 ( 2d
Dept. 2003) a class challenged a mortgagor’ s imposition of “ a $5‘ Facsimile Fee * ,
a $25

‘ Quote Fee ' and a $100 * Satisfaction Fee * for the preparation of ( a mortgage )
satisfaction “ ; summary judgment for plaintiffs on the facsimile fee and quote fee as a
violation of Real Property Law § 274-a(2)(a) and summary judgment to defendant on
the satisfaction fee ).

dxi v In Trang v. HSBC Mortgage Corp., N.Y.L.J., April 17, 2002, p. 28, col. 3 ( N.Y.
Sup. )and Negrin v. Norwest Mortgage, Inc., 293 A.D. 2d 726, 741 N.Y.S. 2d 287 ( 2002
) classes of mortgagors claimed that recording and fax fees violated GBL 349 and Real
Property Law 274-a. The Court in Trang denied defendant’ s motion for summary
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judgment and set a hearing date for plaintiff’ s class certification motion. The Court in
Negrin reversed on class certification because the lower Court failed to determine if the
plaintiff had standing to represent the class and “ to analyze whether the action meets
the statutory prerequisites for class action certification “ .

dxv. For a summary of the legislative history and contents of The
Cl ass Action Fairness Act see http:// thomas.!|oc. gov/cgi-
bi n/ bdquery/ z?d109. SNO0005: @aA.&sum=m&
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