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prolong” a proceeding, or to cause needless expense;5 
and that require government lawyers to “adequately 
supervise” the work of nonlawyers in their offi ces over 
whom they have supervisory authority.6 Moreover, 
many of the Rules are applicable to lawyers serving as 
government offi cials or employees, whether or not their 
offi cial duties involve legal representation of or advice 
to a government agency.7 Thus, for example, lawyers 
in government, regardless of their offi cial positions, are 
subject to Rule 8.4’s prescriptions against conduct “that 
adversely refl ects on the lawyer’s honesty, trustworthi-
ness or fi tness as a lawyer,” that involves “dishonesty, 
fraud, deceit or misrepresentation,” or that “is prejudi-
cial to the administration of justice.”8

I. New Defi nitions
The chair of the New York State Bar Association 

standards committee that drafted the new Rules has 
been quoted as saying that “the most important rule is 
Rule 1.0,” containing the defi nitions used throughout 
the Rules, and that if New York lawyers “read nothing 
else, they should read that and familiarize themselves 
with the terms that are defi ned.”9 That advice should 
be heeded by government lawyers, since several of the 
defi nitions affect their ethical obligations in certain key 
respects. 

First and foremost is Rule 1.0(h)’s defi nition of the 
terms “fi rm” and “law fi rm,” which are used in many 
different contexts throughout the Rules, to include 
a “government law offi ce.” The term “government 
law offi ce” is not separately defi ned, and the offi cial 
commentary injects some uncertainty by stating that      
“[w]hether lawyers in a government agency or depart-
ment constitute a fi rm may depend upon the issue 
involved or be governed by other law.”10 Nevertheless, 
the expansion of the defi nition was clearly intended to 
subject the legal departments of government agencies, 
prosecutors’ offi ces, and the offi ces of state attorneys 
general, as well as city and county attorneys, to many 
of the same restrictions previously applicable only to 
private law fi rms.11

Second, the term “matter,” used throughout the 
rules, is defi ned very broadly in Rule 1.0(l) to include 
“any litigation, judicial or administrative proceeding, 
case, claim, application, request for a ruling or other 
determination, contract, controversy, investigation, 
charge, accusation, arrest, negotiation, arbitration, me-
diation, or any other representation involving a specifi c 
party or parties”—in short, just about anything that a 
government lawyer, at least qua lawyer, may be asked 

On April 1, 2009, more 
than a quarter-century after 
the American Bar Associa-
tion fi rst adopted the Model 
Rules of Professional Con-
duct as a modern set of ethi-
cal standards to regulate the 
legal profession, New York 
fi nally abandoned the old 
Code of Professional Respon-
sibility and became the 48th 
state to adopt a version of 
the ABA Model Rules. 1 In so 
doing, New York has left behind the Code’s confusing 
mixture of aspirational ethical standards and obliga-
tory disciplinary rules (DR) grouped with reference to 
abstract professional ideals, in favor of the clearer com-
mands of the Model Rules, which are organized based 
on the roles lawyers play and tasks they perform.2 Not 
only does this change facilitate identifying and under-
standing rules governing a particular topic, but it also 
allows New York lawyers to benefi t from the nation-
wide body of law and commentary interpreting the 
Model Rules that have developed over many years.3 
Although the new Rules of Professional Conduct do 
not, for the most part, radically change the substance 
of the pre-existing ethical code, adoption of the new 
format provides a suitable occasion for government 
lawyers to brush up on the ethical strictures applicable 
to them, and to become aware of those few rules that 
are in fact new.

This article will focus on the new Rule 1.11, 
“Special Confl icts of Interest for Former and Current 
Government Offi cers and Employees.” However, 
government lawyers should not lose sight of the fact 
that they, like all lawyers, are subject to the entirety 
of the new Rules, whether or not they are specifi cally 
applicable to lawyers currently or formerly in public 
service. Thus—and only by way of example—govern-
ment lawyers should know that they are not exempt 
from the new Rules that now expressly require any 
lawyer representing a client before a court or other 
tribunal to correct false statements of material fact 
or law previously made to the tribunal, either by the 
lawyer, the lawyer’s client, or a witness called by the 
lawyer, and to “take reasonable remedial measures” to 
prevent or cure criminal or fraudulent conduct related 
to the proceeding, even if such action would require 
disclosure of a confi dential attorney-client communi-
cation;4 that prohibit lawyers from using “means that 
have no substantial purpose other than to delay or 
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II. Rule 1.11’s Restrictions on Current 
Government Lawyers

Let us look fi rst at how Rule 1.11 affects the con-
duct of a lawyer currently serving as “a public offi cer 
or employee”—although those provisions are con-
tained in the last two substantive portions of the Rule, 
subsections (d) and (f). Here, government lawyers17 
will be relieved to discover that the new Rule pre-
serves, without any substantive change, the contents of 
the Disciplinary Rules in the Code. 

Thus, Rule 1.11(d) retains, in substantially identi-
cal language, the terms of former DR 9-101(B)(3). First, 
under Rule 1.11(d)(1), “except as law may otherwise 
expressly provide,” a government lawyer may not 
“participate in a matter in which the lawyer partici-
pated personally and substantially while in private 
practice or nongovernmental employment, unless 
under applicable law no one is, or by lawful delega-
tion may be, authorized to act in the lawyer’s stead in 
the matter.”18 Recall, though, the expanded defi nition 
of “matter” discussed above, which includes not only 
litigations and other contested proceedings, but also 
claims, applications and contracts. This means, for 
example, that one of several counselors to a zoning 
board who previously assisted a private client with an 
application for a zoning variance cannot participate 
in deciding whether the variance should be granted: 
the application was clearly the same “matter” as the 
zoning board’s determination, and there are others 
who are “authorized to act in the lawyer’s stead in the 
matter.” On the other hand, a newly elected district 
attorney who might otherwise be personally disquali-
fi ed from prosecuting a defendant represented by his 
former law fi rm may participate in the prosecution if a 
special prosecutor is not available as a matter of law.19 

Second, Rule 1.11(d)(2) prohibits a government 
lawyer from negotiating for post-government private 
employment with a party or lawyer involved in a 
matter in which the government lawyer is participat-
ing personally and substantially.20 Thus, an assistant 
district attorney may not seek employment with a 
defendant’s law fi rm while prosecuting the defendant, 
nor may an agency contract lawyer evaluating bids for 
a government contract negotiate for a job with one of 
the bidding contractors.21 

The new Rule 1.11(f) is identical to the former DR 
8-101, retaining provisions that prohibit a “lawyer who 
holds public offi ce”22 from using the public position 
to infl uence other government offi cials to benefi t the 
lawyer personally or his or her clients.23 Thus, under 
Rule 1.11(f)(1), a government lawyer may not “use the 
public position to obtain, or attempt to obtain, a special 
advantage in legislative matters for the lawyer or for a 
client under circumstances where the lawyer knows[,] 
or it is obvious[,] that such action is not in the public 

or required to do. That defi nition applies not only in 
the specifi c context of confl icts of interest, discussed 
below, but also, for example, to the command of Rule 
1.1(b) that a lawyer may not “handle a legal matter that 
the lawyer knows or should know that the lawyer is 
not competent to handle.”12 

Likewise, the new defi nition of “tribunal” in Rule 
1.0(w) expands signifi cantly the defi nition of that term 
in the old Code. Whereas the former New York defi ni-
tion was limited to “courts, arbitrators and other adju-
dicatory bodies,” the new defi nition expressly includes 
“a legislative body, administrative agency or other 
body acting in an adjudicative capacity.”13 Accord-
ingly, government lawyers working as or for state and 
county legislators, regulatory commissions and other 
administrative agencies must constantly be cognizant 
of whether their agency is acting “in an adjudicative 
capacity” so as to subject them, for example, to the 
obligations of Rules 3.3, 3.4 and 3.5, which extensively 
regulate the conduct of lawyers before “a tribunal.”14

Finally, government lawyers should focus on the 
defi nition of “confi dential information” in Rule 1.0(d), 
which differs signifi cantly from the defi nitions in both 
the old Code and the ABA Model Rules. Under the 
new Rules, confi dential information “consists of infor-
mation gained during or relating to the representation 
of a client, whatever its source, that is (a) protected by 
the attorney-client privilege, (b) likely to be embar-
rassing or detrimental to the client if disclosed, or (c) 
information that the client has requested be kept con-
fi dential.”15 In addition, Rule 1.11 (the rule expressly 
applicable to current and former government lawyers) 
further defi nes “confi dential government information” 
as information (whether or not relating to the lawyer’s 
government “client”) obtained under governmental 
authority that the government, at the time the Rule is 
applied, is prohibited by law or legal privilege from 
disclosing to the public and that is not otherwise avail-
able to the public.16 

With those preliminaries, we now examine closely 
the confl ict-of-interest provisions of Rule 1.11 itself. 
Before doing so, however, it is worth noting that, in 
regulating “confl icts of interest” for lawyers currently 
or formerly serving as public servants, the Rules of 
Professional Conduct do not supplant, but only com-
plement and supplement, the confl icts-of-interest laws 
applicable to all public servants (lawyers and non-
lawyers alike), such as Chapter 68 of the New York 
City Charter, Article 18 of the New York State General 
Municipal Law, the state law governing confl icts of 
interests of offi cers and employees of all municipalities 
outside New York City, and §§ 73–74 of the New York 
State Public Offi cers Law. Some of the parallels and 
contrasts between the Rules and those laws are noted 
below.
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required to prevent fraud on a tribunal)—or “when 
the information has become generally known.”29 As 
applied to former government lawyers, due to the 
expansion of the defi nition of “fi rm” to include “a 
government law offi ce,” Rule 1.9(c) would prevent use 
or disclosure of confi dential client information learned 
in the course of any matter handled by the lawyer’s 
former government offi ce. Thus, for example, a lawyer 
who had previously worked in the offi ce of the coun-
sel to a governor, or a former assistant state attorney 
general whose offi ce had represented the governor 
in a litigation brought against the state, would not 
be permitted to use confi dential information learned 
about the governor to the governor’s disadvantage or 
to reveal that information—unless, of course, the infor-
mation about the governor had already been splashed 
across the front pages. 

While Rule 1.11(a)(1) regulates the use or revela-
tion of confi dential client information obtained while 
in government service, Rule 1.11(c) restricts whom a 
former government lawyer in possession of “confi den-
tial government information” can represent. Recall, fi rst, 
that “confi dential government information” includes 
not only information about clients protected by obliga-
tions of client secrecy, but also any information, about 
anyone or anything, which has been obtained under 
governmental authority that the government, at the 
time the Rule is applied, is prohibited by law or legal 
privilege from disclosing to the public and that is not 
otherwise available to the public. Rule 1.11(c) dictates 
that, except as law may otherwise provide,30 a lawyer 
who has obtained “confi dential government informa-
tion” about a person while working in government 
“may not represent a private client whose interests 
are adverse to that person [if] the information could 
be used to the material disadvantage of that person.”31 
Nor may the former government lawyer’s new fi rm 
accept or continue such a representation, unless the 
disqualifi ed former government lawyer is “timely and 
effectively screened from any participation in the mat-
ter”32 according to the screening mechanisms of Rule 
1.11(b), discussed below. Thus, for example, a govern-
ment lawyer who obtained confi dential information 
about an individual in the course of a government 
investigation could not take on the representation of a 
client whose interests are adverse to the subject of the 
information thus obtained if there is any possibility 
that the information could be used to the disadvantage 
of the adverse party. Likewise, any fi rm that lawyer 
joined after leaving government could not take on the 
matter—or continue on the matter if already retained—
unless the disqualifi ed lawyer is immediately and 
“effectively” screened from the representation. The 
explication of what constitutes an “effective” screen is 
discussed below.

interest.”24 Likewise, Rule 1.11(f)(2) prevents govern-
ment lawyers from using their positions to “infl uence, 
or attempt to infl uence, a tribunal”—and recall the ex-
panded defi nition of “tribunal”—“to act in favor of the 
lawyer or of a client.”25 Under both of those subsec-
tions, it is unclear from either the language of the Rule 
or the commentary whether “a client” was intended to 
refer to a client previously represented by the govern-
ment lawyer while in private practice, or a client 
currently represented by the government lawyer in a 
private practice permissibly carried on simultaneously 
with holding public offi ce (as must be the case with 
respect to numerous lawyers holding part-time local 
offi ces). What seems most likely is that the Rule means 
to refer to both. Thus, for example, a lawyer serving 
on a town board or as counsel to a state legislator may 
not engineer the enactment of a piece of legislation 
that will specifi cally benefi t either a former or current 
client of that lawyer. Nor may a lawyer representing a 
government entity in a litigation seek to obtain a result 
that would directly benefi t one of that lawyer’s private 
clients.26 

Finally, Rule 1.11(f)(3) retains the Code’s unre-
markable requirement that lawyers holding public 
offi ce may not accept bribes—i.e., that they may not 
“accept anything of value from any person when the 
lawyer knows[,] or it is obvious[,] that the offer is for 
the purpose of infl uencing the lawyer’s action as a 
public offi cial.”27 

III. Restrictions on Former Government 
Lawyers and Their Current Firms

The remaining portions of Rule 1.11 (that is, sub-
sections (a), (b) and (c)) govern the conduct of lawyers 
who have departed government service for private 
practice, restricting their use of information obtained 
during their government service and regulating the 
types of matters such lawyers, and their fi rms, may 
handle. These sections are similar in substance to for-
mer Disciplinary Rules 9-101(B)(1) and (2), but contain 
several changes in language and nuance.

A. Use of Confi dential Information

With regard to use of information, one clear 
change is that Rule 1.11(a)(1) expressly requires “a 
lawyer who has served as a public offi cer or employ-
ee” to comply with Rule 1.9(c). That Rule, in turn, pre-
vents all lawyers (i.e., whether they formerly served in 
government or not) who (or whose former fi rm) previ-
ously represented a client in a matter (recall the broad 
defi nition of “matter”) from revealing, or using to the 
disadvantage of the former client, any confi dential 
information—as defi ned above28—of the former client. 
They may, however, use such information when ex-
pressly permitted or required by the Rules (e.g., when 
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Disciplinary Rule 9-101(B) of the old Code con-
tained a similar provision disqualifying the former 
government lawyer’s entire fi rm unless the “disquali-
fi ed lawyer is effectively screened” from the matter 
and “there are no other circumstances in the particular 
representation that create an appearance of impropri-
ety.” However, the old Code did not elaborate on what 
would constitute “effective” screening mechanisms. 
Now, Rule 1.11(b)(1) sets forth four specifi c actions 
that the fi rm must “promptly and reasonably” take to 
distance the disqualifi ed lawyer from the matter, in 
order to avoid fi rm-wide disqualifi cation.43 First, the 
fi rm must notify, as appropriate, “lawyers and non-
lawyer personnel within the fi rm that the personally 
disqualifi ed lawyer is prohibited from participating 
in the representation.”44 Second, the fi rm must imple-
ment effective screening procedures to “prevent the 
fl ow of information” regarding the matter between the 
disqualifi ed lawyer and others in the fi rm.45 Third, the 
fi rm must ensure that the disqualifi ed lawyer is ap-
portioned no part of the fee from the representation.46 
Fourth, the fi rm must give written notice to the ap-
propriate government agency to enable it to ascertain 
compliance with these requirements.47 Finally, even if 
the fi rm takes such steps, the additional safeguard of 
former DR 9-101(B)(1)(b) remains in place: there must 
be “no other circumstances in the particular represen-
tation that create an appearance of impropriety.”48 

It remains to be seen what specifi c screening mech-
anisms employed by law fi rms to avoid fi rm-wide 
disqualifi cation will be upheld by courts and Bar Asso-
ciation ethics panels—and what “other circumstances” 
they may view as creating “an appearance of impropri-
ety” even with such mechanisms in effect. Neverthe-
less, both courts and ethics panels should take note of 
the admonition of the NYSBA Standards Committee, 
which drafted the new Rules, that “the rules governing 
lawyers presently or formerly employed by a govern-
ment agency should not be so restrictive as to inhibit 
transfer of employment to and from the government,” 
but should be interpreted in light of the government’s 
“legitimate need to attract qualifi ed lawyers as well as 
to maintain high ethical standards.”49
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B. Disqualifi cation of Former Government 
Lawyers

Like DR 9-101(B)(1), its predecessor, Rule 1.11(a)(2), 
prohibits a former government lawyer from represent-
ing a client in connection with any matter33 in which 
the lawyer participated “personally and substantially” 
while in government, subject to an important excep-
tion. In that regard, Rule 1.11(a)(2) is absolutely consis-
tent with the “post-employment” confl icts of interest 
laws applicable to all public servants of New York 
City34 and to New York State offi cials and employees 
covered by the Public Offi cers Law.35 The exception in 
Rule 1.11(a)(2)—consistent with the power of the New 
York City Confl icts of Interest Board to grant waivers 
in appropriate cases36—permits a former government 
lawyer to take on an otherwise prohibited representa-
tion if the appropriate government agency gives its 
informed consent,37 confi rmed in writing, and the law-
yer had not acted in a judicial capacity in connection 
with the matter. Thus, the former government lawyer 
referred to above, who as a state employee defended 
the governor when he was sued in his offi cial capacity, 
might be permitted to represent an individual bring-
ing suit against the governor in a related matter, if 
the lawyer’s former government law offi ce (i.e., the 
offi ce of the counsel to the governor, or the attorney 
general’s offi ce) consented to the representation in 
writing—after the former government lawyer has com-
municated to the former government offi ce “informa-
tion adequate . . . to make an informed decision” and 
“adequately explained” to the government offi ce “the 
material risks of the proposed” representation, as well 
as the “reasonably available alternatives.”38

This exception based on informed government 
consent was not explicitly contained in Code of Profes-
sional Responsibility,39 although the New York State 
Bar Association Commission on Professional Ethics 
had interpreted the Code to permit such representa-
tion with consent in certain cases.40 What is new is that 
Rule 1.11(a)(2) expressly requires that all such confl ict 
waivers involving former government lawyers must 
be “confi rmed in writing.”41 

The confl ict-of-interest disqualifi cation in Rule 
1.11(a), based on a lawyer’s “personal and substantial” 
participation in a matter while in government, or the 
lawyer’s possession of confi dential client informa-
tion, affects not only the former government lawyer, 
but also that lawyer’s new fi rm. Rule 1.11(b) expressly 
provides that when a lawyer is disqualifi ed from 
representing a client in a matter under Rule 1.11(a) “no 
lawyer in a fi rm with which [the disqualifi ed lawyer] 
is associated may knowingly undertake or continue 
representation” in the matter unless the fi rm adopts 
effective mechanisms to screen the disqualifi ed former 
government lawyer from the work of that lawyer’s 
new colleagues.42 
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added).

13. Compare N.Y. RULES OF PROF’L CONDUCT R. 1.0(w) (2009) with 
N.Y. LAWYER’S CODE OF PROF’L RESPONSIBILITY Defi nition 6 
(repealed 2009).

14. Rule 1.0(w) provides some assistance in that context by 
providing that a body acts in an “adjudicative capacity” when 
“a neutral offi cial, after the presentation of evidence or legal 
argument by a party or parties, will render a legal judgment 
directly affecting a party’s interests in a particular matter.” 
And Rule 1.11(e) expressly excludes “agency rulemaking 
functions” from the defi nition of “matter” as used in that Rule.
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or other similar activities.”). Article 18 of the N.Y. General 
Municipal Law contains no post-employment restrictions.

35. See N.Y. Pub. Off. Law § 73(8)(a)(ii) (McKinney 2008) (“No 
person who has served as a state offi cer or employee shall 
after the termination of such service or employment appear, 
practice, communicate or otherwise render services before any 
state agency or receive compensation for any such services 
rendered by such former offi cer or employee on behalf of any 
person, fi rm, corporation or other entity in relation to any 
case, proceeding, application or transaction with respect to 
which such person was directly concerned and in which he 
or she personally participated during the period of his or her 
service or employment, or which was under his or her active 
consideration.”).

36. See New York City, N.Y., Charter Chapter 68 § 2604(e) (2008) 
(“A public servant or former public servant may hold or 
negotiate for a position otherwise prohibited by this section, 
where the holding of the position would not be in confl ict with 
the purposes and interests of the city, if, after written approval 
by the head of the agency or agencies involved, the board 
determines that the position involves no such confl ict.”).

37. Rule 1.0(j) defi nes “informed consent” as “the agreement by 
a person to a proposed course of conduct after the lawyer has 
communicated information adequate for the person to make 
an informed decision, and after the lawyer has adequately 
explained to the person the material risks of the proposed 
course of conduct and reasonably available alternatives.”

38. N.Y. RULES OF PROF’L CONDUCT R. 1.0(j) (2009). 

39. Comm. on Standards of Attorney Conduct, NYSBA, supra note 
19, at 161.

40. See NYSBA Comm. on Prof’l Ethics, Op. 629 (1992).

41. Joel Stashenko, supra note 19.

42. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b) (2009) (emphasis 
added). 

43. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(1) (2009). 

44. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(1)(i) (2009).

45. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(1)(ii) (2009).

46. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(1)(iii) (2009). 

47. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(1)(iv) (2009).

48. N.Y. RULES OF PROF’L CONDUCT R. 1.11(b)(2) (2009).

49. See Comm. on Standards of Attorney Conduct, NYSBA, supra 
note 10, at 66 (cmt. 4).
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of James G. Levine, Harvard Law School Class of 
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Gen. Mun. Law § 805-a(1) prohibits acceptance of gifts “having 
a value of seventy-fi ve dollars or more, whether in the form of 
money, service, loan, travel, entertainment, hospitality, thing or 
promise, or in any other form, under circumstances in which 
it could reasonably be inferred that the gift was intended to 
infl uence him, or could reasonably be expected to infl uence 
him, in the performance of his offi cial duties or was intended 
as a reward for any offi cial action on his part. . . .”

28. See the text of Part I, supra, preceding n.16.

29. N.Y. RULES OF PROF’L CONDUCT R. 1.9(c)(1) (2009). Rule 1.9(c) 
is generally similar to former DR 5-108(A)(2), but there are 
some differences. For instance, Rule 1.9(c) governs not only 
the confi dential information of a lawyer’s former clients 
but also the confi dential information of the former clients of 
the lawyer’s present or former fi rm. In addition, unlike DR 
5-108(A)(2), Rule 1.9(c)(1) only prohibits the use of a former 
client’s confi dential information if that use disadvantages the 
former client. Finally, while DR 5-108(A)(2) only prevented the 
use of confi dential information, Rule 1.9(c)(2) also prevents its 
revelation.

30. The commentary of the NYSBA Committee on Standards 
of Attorney Conduct notes that in addition to being subject 
to the Rules of Professional Conduct, lawyers must abide 
by statutes and other government regulations regarding 
confl icts of interest that may limit the effect of the Rules of 
Professional Conduct. See Comm. on Standards of Attorney 
Conduct, NYSBA, supra note 10, at 65 (cmt. 1). This applies 
to the disclosure of confi dential government information. 
For example, while the New York City Charter also prohibits 
former public servants from disclosing or using for private 
advantage confi dential information obtained through public 
service that is not otherwise available to the public, “this 
shall not prohibit any public servant from disclosing any 
information concerning conduct which the public servant 
knows or reasonably believes to involve waste, ineffi ciency, 
corruption, criminal activity, or confl ict of interest.” New York 
City, N.Y., Charter Chapter 68 § 2604(d)(5) (2008). Likewise, 
an affi rmative duty to disclose information (e.g., information 
concerning criminal activity or fraud before a tribunal) could 
override the requirements of Rule 1.11. 

31. N.Y. RULES OF PROF’L CONDUCT R. 1.11(c) (2009) (emphasis 
added).

32. Id.

33. The broad defi nition of “matter” in Rule 1.0(l) still applies, 
although Rule 1.11(e) provides that, only as used in Rule 
1.11, the term “matter” does not include or apply to agency 
rulemaking functions. N.Y. RULES OF PROF’L CONDUCT R. 1.11(e) 
(2009). 

34. See New York City, N.Y., Charter Chapter 68 § 2604(d)
(4) (2008) (“No person who has served as a public servant 
shall appear, whether paid or unpaid, before the city, or 
receive compensation for any services rendered, in relation 
to any particular matter involving the same party or parties 
with respect to which particular matter such person had 
participated personally and substantially as a public servant 
through decision, approval, recommendation, investigation 
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