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PROPOSED RULES OF PROFESSIONAL CONDUCT

ASADOPTED BY THE HOUSE OF DELEGATES
AT ITSJANUARY 26, 2007 MEETING

RULE 1.11:
SPECIAL CONFLICTSOF INTEREST FOR FORMER AND CURRENT
GOVERNMENT OFFICERS AND EMPLOYEES

@ Except as law may otherwise expressly provide, a lawyer who has formerly
served as a public officer or employee of the government:

D shall comply with Rule 1.9(c); and

2 shall not otherwise represent a client in connection with a matter in
which the lawyer participated personally and substantially as a public officer or
employee, unless the appropriate government agency gives its informed consent,
confirmed in writing, to the representation.

(b When a lawyer is disqualified from representation under paragraph (a), no
lawyer in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless the firm acts promptly and reasonably to:

D notify, as appropriate, lawyers and non-lawyer personnel within the
firm that the personally disqualified lawyer is prohibited from participating in the
representation of the current client; and

2 implement effective screening procedures to prevent the flow of
information about the matter between the personally disqualified lawyer and the other
lawyersin the firm; and

3 if the firm appears before or communicates with the appropriate
government agency regarding the matter, promptly advise the appropriate government
agency in writing of the circumstances that warranted the implementation of the
screening procedures required by this Rule and of the actions that have been taken to
comply with this Rule.

(o) Except as law may otherwise expressly provide, a lawyer having information
that the lawyer knows is confidential government information about a person acquired when
the lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used to the
material disadvantage of that person. As used in this Rule, the term "confidential
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government information" means information that has been obtained under governmental
authority and which, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose and which is not
otherwise available to the public. A firm with which that lawyer is associated may
undertake or continue representation in the matter only if the disqualified lawyer is timely
and effectively screened from any participation in the matter in accordance with the
provisions of paragraph (b) of this Rule.

(d)

Except as law may otherwise expressly provide, alawyer currently serving as a

public officer or employee:

(€)

(D) shall comply with Rules 1.7 and 1.9 but is not subject to Rule 1.10; and
2 shall not:

0] participate in a matter in which the lawyer participated
personally and substantially while in private practice or nongovernmental
employment, unless the appropriate government agency gives its informed
consent, confirmed in writing; or

(i) negotiate for private employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially except that a lawyer serving as a law
clerk to a judge, other adjudicative officer or arbitrator may negotiate for
private employment as permitted by Rule 1.12(b) and subject to the conditions
stated in Rule 1.12(b).

When a lawyer is disqualified from representation under paragraph (d), no

lawyer serving in the same government office, agency or department may knowingly
undertake or continue representation in the matter unless:

D the lawyer reasonably believes that the lawyer will be able to provide

competent and diligent representation; and

2 the office, agency or department acts promptly and reasonably to:

0] notify, as appropriate, lawyers and non-lawyer personnel within
the office, agency or department that the personally disqualified lawyer is
prohibited from participating in the matter; and

(i) implement effective screening procedures to prevent the flow of
information about the matter between the personally disqualified lawyer and
the other lawyers in the office; and

(iii)  where the disqualification is based on the application of Rule
1.9, advise the personally disqualified lawyer’s former client in writing of the



circumstances that warranted implementation of the screening procedures
required by this Rule and of the actions taken to comply with this Rule, unless
notice to the former client is prohibited by law or Rule 1.6.

)] Asused in this Rule, the term "matter" includes:

(D) any judicial or other proceeding, application, request for a ruling or
other determination, contract, claim, controversy, investigation, charge, accusation,
arrest or other particular matter involving a specific party or parties, and

2 any other matter covered by the conflict of interest rules of the
appropriate government agency.

Comment

[1] A lawyer who has served or is currently serving as a public officer or
employee is personally subject to the Rules of Professional Conduct, including the prohibition
against concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be
subject to statutes and government regulations regarding conflict of interest. Such statutes
and regulations may circumscribe the extent to which the government agency may give
consent under this Rule. See Rule 1.0(g) for the definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual
lawyer who has served or is currently serving as an officer or employee of the government
toward a former government or private client. Rule 1.10 is not applicable to the conflicts of
interest addressed by this Rule. Rather, paragraphs (b) and (e) of this Rule sets forth special
imputation rules for former and current government lawyers, respectively, each with
screening and notice provisions. See Comments [6], [6A], [7], [7A] and [7B] concerning
imputation of the conflicts of former government lawyers; see Comments [9B], [9C] and [9D]
concerning imputation of the conflicts of current government lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to
aformer client and are thus designed not only to protect the former client, but also to prevent
a lawyer from exploiting public office for the advantage of another client. For example, a
lawyer who has pursued a claim on behalf of the government may not pursue the same claim
on behalf of a later private client after the lawyer has left government service, except when
authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who
has pursued a claim on behalf of a private client may not pursue the claim on behalf of the
government, except when authorized to do so by paragraph (d). As with paragraphs (a)(1)
and (d)(1), Rule 1.10 is not applicable to the conflicts of interest addressed by these

paragraphs.

[4] This Rule represents a balancing of interests. On the one hand, where the
successive clients are a government agency and another client, public or private, the risk
exists that power or discretion vested in that agency might be used for the special benefit of
the other client. A lawyer should not be in a position where benefit to the other client might



affect performance of the lawyer's professional functions on behalf of the government. Also,
unfair advantage could accrue to the other client by reason of access to confidential
government information about the client's adversary obtainable only through the lawyer's
government service. On the other hand, the rules governing lawyers presently or formerly
employed by a government agency should not be so restrictive as to inhibit transfer of
employment to and from the government. The government has a legitimate need to attract
qualified lawyers as well as to maintain high ethical standards. Thus a former government
lawyer is disqualified only from particular matters in which the lawyer participated personally
and substantially. The provisions for screening and waiver in paragraph (b) are necessary to
prevent the disqualification rule from imposing too severe a deterrent against entering public
service. The limitation of disqualification in paragraphs (a)(2) and (d)(2) to mattersinvolving
a specific party or parties, rather than extending disqualification to all substantive issues on
which the lawyer worked, serves a similar function.

[4A] By requiring a former government lawyer to comply with Rule 1.9(c), Rule
1.11(a)(1) protects information obtained while working for the government to the same extent
as information learned while representing a private client. Accordingly, unless the
information acquired during government service is “generally known” or these Rules would
otherwise permit or require its use or revelation, the information may not be used or revealed
to the government’s disadvantage. This provision applies whether or not the lawyer was
working in a “legal” capacity. Thus information learned by the lawyer while in public service
in an administrative, policy or advisory position also triggers the requirements of Rule
1.11(a)(1). Paragraph (c) of Rule 1.11 adds further protections against exploitation of
confidential information. Paragraph (c) prohibits a lawyer who has information about a
person acquired when the lawyer was a public officer or employee, that the lawyer knows is
confidential government information, from representing a private client whose interests are
adverse to that person in a matter in which the information could be used to that person’s
material disadvantage. A firm with which that lawyer is associated may undertake or
continue representation in the matter only if the lawyer who possesses confidential
government information is timely and effectively screened. Thus, the purpose and effect of
the prohibitions contained in Rule 1.11(c) is to prevent an unfair advantage accruing to the
lawyer’s subsequent private client because the lawyer has confidential government
information about the client’s adversary.

[9] When a lawyer has been employed by one government agency and then moves
to a second government agency, it may be appropriate to treat that second agency as another
client for purposes of this Rule, as when a lawyer is employed by a city and subsequently is
employed by a federal agency. Because the conflict of interest is governed by paragraph (d),
the latter agency may avoid imputed disqualification in accordance with the provisions of
paragraph (e) of this Rule. The question of whether two government agencies should be
regarded as the same or different clients for conflict of interest purposes is beyond the scope
of these Rules. See Rule 1.13 Comment [6].



Former Government Lawyers: Using Screensto Avoid I mputed Disqualification

[6] Paragraphs (b) and (c) contemplate the use of screening procedures that permit
the law firm of a personaly disqualified former government lawyer to avoid imputed
disqualification. This Rule omits the additional requirement of the previous New York rule
that “[t]here are no other circumstances in the particular representation that create an
appearance of impropriety.” Nevertheless, there may be circumstances where representation by
the personally disqualified lawyer’s firm may undermine the public’s confidence in the
integrity of the legal system. Such a circumstance may arise, for example, where the personally
disqualified lawyer occupied a highly visible government position prior to entering private
practice, or where the facts and circumstances of the representation, itself, create arisk that the
representation will appear to be improper. Because courts have inherent supervisory power to
disqualify lawyers to protect the public interest and the perceived integrity of the legal system,
a law firm undertaking a representation under such circumstances may risk judicial
disqualification based on “the appearance of impropriety” even though the lawyer or law firm
has not violated any Rule of Professional Conduct. Where the particular circumstances create
such arisk, alaw firm may find it prudent to decline the representation, but Rule 1.11 does not
require it to do so. See Rule 1.0(p) (“screened”).

[6A] The bookkeeping and accounting problems that may arise from prohibiting a
personally disqualified lawyer from being apportioned a share in the fees in a matter make it
inadvisable to impose a hard and fast rule prohibiting this practice. Although this Rule does
not prohibit a personally disqualified lawyer from being apportioned a share of the fees in the
matter, if the disqualified lawyer’s share in the fee would represent a significant increase in
that lawyer’s compensation over what the lawyer would otherwise earn, permitting the lawyer
to be apportioned a share in the fee may create incentives to pierce the screen that would call
into question the effectiveness of the screening procedures. In such situations, a firm seeking
to avoid imputed disqualification under this Rule would be well-advised to prohibit the
personally disqualified lawyer from sharing in the fees in the matter.

[7] A firm seeking to avoid disqualification under this Rule should also consider
its ability to implement, maintain, and monitor the screening procedures required by
paragraphs (b) and (c) of this Rule before undertaking or continuing the representation. In
deciding whether the screening procedures permitted by this Rule will be effective to avoid
imputed disqualification, a firm should consider a number of factors including, for example,
how the size, practices and organization of the firm will affect the likelihood that any
confidential information acquired about the matter by the personally disqualified lawyer can
be protected. If the firm is large and is organized into separate departments, or maintains
offices in multiple locations, or for any reason is not characterized by the sharing of
information with lawyers not participating in the particular matter, it is more likely that the
requirements of this Rule can be met and imputed disqualification avoided. Although a large
firm will find it easier to maintain effective screens, lack of timeliness in instituting, or lack of
vigilance in maintaining, the procedures required by this Rule may, nevertheless, make those
procedures ineffective in avoiding imputed disqualification. If a personally disqualified
lawyer is working on other matters with lawyers who are participating in a matter requiring
screens, it may be impossible to maintain effective screening procedures. Although the size



of the firm may be considered as one of the factors affecting the firm’s ability to institute and
maintain effective screening procedures, it is not a dispositive factor. Although a small firm
may need to exercise special care and vigilance to maintain an effective screen, if appropriate
precautions are taken, small firms can satisfy the procedural requirements of paragraph (b)of
this Rule.

[7A] In order to prevent any lawyer in the firm from acquiring confidential
information about the matter from the newly-associated lawyer, it is essential that notification
be given and screening procedures implemented promptly. If the matter requiring a screen is
already pending before the personally disqualified lawyer joins the firm, the procedures
required by this Rule should be implemented before the lawyer joins the firm. If a newly
associated lawyer joins a firm before a conflict requiring a screen arises, the requirements of
this Rule should be satisfied as soon as practicable after the conflict arises. If any lawyer in
the firm acquires confidential information about the matter from the personally disqualified
lawyer, the requirements of this Rule cannot be met and any subsequent efforts to institute or
maintain a screen will not be effective in avoiding the firm’s disqualification. Other factors
may affect the likelihood that screening procedures will be effective in preventing the flow of
confidential information between the personally disqualified lawyer and other lawyers in the
firm in agiven matter.

[7B] Notice to the appropriate government agency, including a description of the
screened lawyer's prior representation and of the screening procedures employed, generally
should be given as soon as practicable after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowledge of the
information, which means actual knowledge; it does not operate with respect to information
that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a
private party and a government agency when doing so is permitted by Rule 1.7 and is not
otherwise prohibited by law.

[9A] Paragraph (d) prohibits a lawyer who is currently serving as a government
officer or employee from participating in a matter in which the lawyer participated personally
and substantially while in private practice or other nongovernmental employment, unless the
lawyer’s former client and the appropriate government agency give their informed consent
confirmed in writing. Under the previous New York rule, the lawyer was permitted to
participate notwithstanding the otherwise disqualifying conflict of interest if the lawyer
determined that under applicable law no one else was, or by lawful designation could be,
authorized to act in the lawyer’s stead. Thus, the decision to proceed was made by the
individual government lawyer claiming necessity. Under Rule 1.11 (e), if on account of the
lawyer’s personal disqualification under paragraph (d) or the imputation of the lawyer’s
disqualification to the other lawyers in the same government office, agency or department
under paragraph (e), there is no lawyer authorized to handle the matter, the appropriate course
of action for the government agency is to seek the authority to act from an appropriate
tribunal, where the matter can be reviewed in an open and objective forum. Courts and other



tribunals have the inherent authority to authorize continued representation notwithstanding an
otherwise disqualifying conflict of interest.

Current Government Lawyers. Using Screensto Avoid Imputed Disqualification

[9B] Paragraph (e) of this Rule permits a current government lawyer to undertake or
continue a representation notwithstanding the disqualification of another lawyer in the same
office, agency or department if (i) the lawyer reasonably believes that the lawyer can provide
competent and diligent representation in the matter and (ii) the office acts promptly and
reasonably to comply with the notice and screening requirements of subparagraph (2).

[9C] Where the conflict arises from the government lawyer’s prior representation of
a client, the office, agency or department is required to notify the former client of the
circumstances warranting the use of screens and the actions that have been taken to comply
with the requirements of this Rule, unless providing notice would be in violation of law or
Rule 1.6. The requirement that the government lawyer’s former client be notified is
suspended under circumstances where notice would make public information that the agency
is required to keep secret. For example, a prosecutor’s office would not be required to notify
a personally disqualified lawyer’s former client who is the subject of a pending grand jury
investigation.

[9D] Whether a lawyer’s belief that the lawyer can provide competent and diligent
representation is reasonable may depend on various factors, including , for example, the nature
of the conflict or the role of the personally disqualified lawyer in the office, agency or
department in which the lawyer also serves. Thus, all other things being equal, it may be
reasonable for a lawyer to conclude that the lawyer can act competently and diligently in the
matter where the personally disqualified lawyer does not occupy a supervisory position;
conversely, it may be unreasonable for a lawyer to reach this conclusion where the personally
disqualified lawyer is the head of the office, agency or department.

[10] For purposes of this Rule, a "matter" may continue in another form. In
determining whether two particular matters are the same, the lawyer should consider the
extent to which the matters involve the same basic facts, the same or related parties, and the
time elapsed.

RULE 1.12:
SPECIAL CONFLICTSOF INTEREST FOR FORMER JUDGES, ARBITRATORS,
MEDIATORSOR OTHER THIRD-PARTY NEUTRALS

@ Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and substantially as a
judge or other adjudicative officer; or as a law clerk to such a person; or as an arbitrator,
mediator or other third-party neutral, unless all parties to the proceeding give informed
consent, confirmed in writing.



(b) A lawyer shall not negotiate for employment with any person who is involved
as a party or as lawyer for a party in a matter in which the lawyer is participating personally
and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other
third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer
may negotiate for employment with a party or lawyer involved in a matter in which the clerk
is participating personally and substantially, but only after the lawyer has notified the judge or
other adjudicative officer.

(©) If alawyer isdisqualified by paragraph (a), no lawyer in afirm with which that
lawyer is associated may knowingly undertake or continue representation in the matter unless
the firm acts promptly and reasonably to:

(D) notify all lawyers, and non-lawyer personnel, as appropriate, within the
firm that the personally disqualified lawyer is prohibited from participating in the
representation of the current client; and

2 determine that no lawyer representing the current client has acquired
any information from the personally disqualified lawyer that is material and significant
to the current matter; and

(€)) implement effective screening procedures to prevent the flow of
information about the matter between the personally disqualified lawyer and the other
lawyersin the firm; and

4 advise the parties and any appropriate tribunal of the circumstances that
warranted the implementation of the screening procedures required by this Rule and of
the actions that have been taken to comply with this Rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration
panel is not prohibited from subsequently representing that party.

Comment

[1] This Rule generally parallels Rule 1.11. The term "personaly and
substantially" signifies that ajudge who was a member of a multimember court, and thereafter
left judicial office to practice law, is not prohibited from representing a client in a matter
pending in the court, but in which the former judge did not participate. So also the fact that a
former judge exercised administrative responsibility in a court does not prevent the former
judge from acting as a lawyer in a matter where the judge had previously exercised remote or
incidental administrative responsibility that did not affect the merits. Compare the Comment
to Rule 1.11. The term "adjudicative officer" includes such officials as judges pro tempore,
referees, special masters, hearing officers and other pargjudicial officers, and also lawyers
who serve as part-time judges. Compliance Canons A(2), B(2) and C of the Model Code of
Judicial Conduct provide that a part-time judge, judge pro tempore or retired judge recalled to
active service, may not "act as alawyer in any proceeding in which he served asajudge or in



any other proceeding related thereto." Although phrased differently from this Rule, those
Rules correspond in meaning.

[2] Like former judges, lawyers who have served as arbitrators, mediators or other
third-party neutrals may be asked to represent a client in a matter in which the lawyer
participated personally and substantially. This Rule forbids such representation unless all of
the parties to the proceedings give their informed consent, confirmed in writing. See Rule
1.0(g) and (b). Other law or codes of ethics governing third-party neutrals may impose more
stringent standards of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information
concerning the parties that is protected under Rule 1.6, they typically owe the parties an
obligation of confidentiality under law or codes of ethics governing third-party neutrals.
Thus, paragraph (c) provides that conflicts of the personally disqualified lawyer will be
imputed to other lawyersin alaw firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in paragraph (c) of this Rule.
See also Rule 1.0(p).

[4A] The bookkeeping and accounting problems that may arise from prohibiting a
personally disqualified lawyer from being apportioned a share in the fees in a matter make it
inadvisable to impose a hard and fast rule prohibiting this practice. Although this Rule does
not prohibit a personally disqualified lawyer from being apportioned a share of the feesin the
matter, if the disqualified lawyer’s share in the fee would represent a significant increase in
that lawyer’s compensation over what the lawyer would otherwise earn, permitting the lawyer
to be apportioned a share in the fee may create incentives to pierce the screen that would call
into question the effectiveness of the screening procedures. In such situations, a firm seeking
to avoid imputed disqualification under this Rule would be well-advised to prohibit the
personally disqualified lawyer from sharing in the fees in the matter.

[4B] A firm seeking to avoid disqualification under this Rule should also consider
its ability to implement, maintain, and monitor the screening procedures required by
paragraphs (b) and (c) of this Rule before undertaking or continuing the representation. In
deciding whether the screening procedures permitted by this Rule will be effective to avoid
imputed disqualification, a firm should consider a number of factors including, for example,
how the size, practices and organization of the firm will affect the likelihood that any
confidential information acquired about the matter by the personally disqualified lawyer can
be protected. If the firm is large and is organized into separate departments, or maintains
offices in multiple locations, or for any reason is not characterized by the sharing of
information with lawyers not participating in the particular matter, it is more likely that the
requirements of this Rule can be met and imputed disqualification avoided. Although a large
firm will find it easier to maintain effective screens, lack of timeliness in instituting, or lack of
vigilance in maintaining, the procedures required by this Rule may, nevertheless, make those
procedures ineffective in avoiding imputed disqualification. If a personally disqualified
lawyer is working on other matters with lawyers who are participating in a matter requiring
screens, it may be impossible to maintain effective screening procedures. Although the size



of the firm may be considered as one of the factors affecting the firm’s ability to institute and
maintain effective screening procedures, it is not a dispositive factor. Although a small firm
may need to exercise special care and vigilance to maintain an effective screen, if appropriate
precautions are taken, small firms can satisfy the procedural requirements of paragraph (c).

[4C] In order to prevent any lawyer in the firm from acquiring confidential
information about the matter from the newly-associated lawyer, it is essential that notification
be given and screening procedures implemented promptly. If the matter requiring a screen is
already pending before the personally disqualified lawyer joins the firm, the procedures
required by this Rule should be implemented before the lawyer joins the firm. If a newly
associated lawyer joins a firm before a conflict requiring a screen arises, the requirements of
this Rule should be satisfied as soon as practicable after the conflict arises. If any lawyer in
the firm acquires confidential information about the matter, the requirements of this Rule
cannot be met and any subsequent efforts to institute or maintain a screen will not be effective
in avoiding the firm’s disqualification. Other factors may affect the likelihood that screening
procedures will be effective in preventing the flow of confidential information between the
personally disqualified lawyer and other lawyers in the firm in a given matter.

[9] Notice to the parties and any appropriate tribunal, including a description of
the screened lawyer's prior representation and of the screening procedures employed,
generally should be given as soon as practicable after the need for screening becomes
apparent.

RULE 2.1:
ADVISOR

In representing a client, a lawyer should exercise independent professional judgment and
render candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social, psychological, and political factors that may be
relevant to the client's situation.

Comment
Scope of Advice

[1] This Rule is not intended to be enforced through the disciplinary process.
However, it is important to remind lawyers that a client is entitled to straightforward advice
expressing the lawyer's honest assessment. Legal advice often involves unpleasant facts and
alternatives that a client may be disinclined to confront. In presenting advice, a lawyer
endeavors to sustain the client's morale and may put advice in as acceptable a form as honesty
permits. However, alawyer should not be deterred from giving candid advice by the prospect
that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client,

especially where practical considerations, such as cost or effects on other people, are
predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It is

10



proper for a lawyer to refer to relevant moral and ethical considerations in giving advice.
Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge
upon most legal questions and may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice.
When such a request is made by a client experienced in legal matters, the lawyer may accept
it at face value. When such a request is made by a client inexperienced in legal matters,
however, the lawyer's responsibilities as advisor may include the responsibility to indicate
that more may be involved than dtrictly legal considerations. For the allocation of
responsibility in decision-making between lawyer and client, see Rule 1.2.

[4] Matters that go beyond strictly legal questions may also be in the domain of
another profession. Family matters can involve problems within the professional competence
of psychiatry, clinical psychology or social work; business matters can involve problems
within the competence of the accounting profession or of financial specialists. Where
consultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer's
advice at its best often consists of recommending a course of action in the face of conflicting
recommendations of experts.

Offering Advice

[9] In general, a lawyer is not expected to give advice until asked by the client.
However, when a lawyer knows that a client proposes a course of action that is likely to result in
substantial adverse legal consequences to the client, the lawyer's duty to the client under Rule 1.4
may require that the lawyer offer advice if the client's course of action is related to the
representation. Similarly, when a matter is likely to involve litigation, it may be advisable under
Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable
alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client's
affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate
advice to aclient when doing so appearsto be in the client's interest.

RULE 2.2
[RESERVED]

[The former Rule 2.2 was deleted by the ABA in 2002.]

RULE 2.3:
EVALUATION FOR USE BY THIRD PERSONS

@ A lawyer may provide an evaluation of a matter affecting a client for the use of

someone other than the client if the lawyer reasonably believes that making the evaluation is
compatible with other aspects of the lawyer's relationship with the client.
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(b) When the lawyer knows or reasonably should know that the evaluation is likely to
affect the client's interests materially and adversely, the lawyer shall not provide the evaluation
unless the client gives informed consent.

(c) Unless disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is protected by Rule 1.6.

Comment
Definition

[1] An evaluation may be performed at the client's direction or when impliedly
authorized in order to carry out the representation. See Rule 1.2. Such an evaluation may be
for the primary purpose of establishing information for the benefit of third parties; for
example, an opinion concerning the title of property rendered at the behest of a vendor for the
information of a prospective purchaser, or at the behest of a borrower for the information of a
prospective lender. In some situations, the evaluation may be required by a government
agency; for example, an opinion concerning the legality of the securities registered for sale
under the securities laws. In other instances, the evaluation may be required by athird person,
such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of a person
with whom the lawyer does not have a client-lawyer relationship. For example, a lawyer
retained by a purchaser to analyze a vendor's title to property does not have a client-lawyer
relationship with the vendor. So also, an investigation into a person's affairs by a government
lawyer or by special counsel employed by the government is not an evaluation as that term is
used in this Rule. The question is whether the lawyer is retained by the person whose affairs
are being examined. When the lawyer isretained by that person, the general rules concerning
loyalty to client and preservation of confidences apply, which is not the case if the lawyer is
retained by someone else. For this reason, it is essential to identify the person by whom the
lawyer is retained. This should be made clear not only to the person under examination, but
also to others to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of athird person, a
legal duty to that person may or may not arise. That legal question is beyond the scope of this
Rule. However, since such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a
matter of professional judgment that making the evaluation is compatible with other functions
undertaken in behalf of the client. For example, if the lawyer is acting as advocate in
defending the client against charges of fraud, it would normally be incompatible with that
responsibility for the lawyer to perform an evaluation for others concerning the same or a
related transaction. Assuming no such impediment is apparent, however, the lawyer should
advise the client of the implications of the evaluation, particularly the lawyer's responsibilities
to third persons and the duty to disseminate the findings.

12



Accessto and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of the
investigation upon which it is based. Ordinarily a lawyer should have whatever latitude of
investigation seems necessary as a matter of professional judgment. Under some circumstances,
however, the terms of the evaluation may be limited. For example, certain issues or sources may
be categorically excluded, or the scope of search may be limited by time constraints or the non-
cooperation of persons having relevant information. Any such limitations that are material to the
evaluation should be described in the report. If, after alawyer has commenced an evaluation, the
client refuses to comply with the terms upon which it was understood the evaluation was to have
been made, the lawyer's obligations are determined by law having reference to the terms of the
client's agreement and the surrounding circumstances. In no circumstances is the lawyer
permitted knowingly to make a false statement of material fact or law in providing an evaluation
under this Rule. See Rule 4.1. A knowing omission of material information that must be
disclosed to make material statements in the evaluation not false or misleading may violate this
rule.

Obtaining Client's Informed Consent

[9] Information relating to an evaluation is protected by Rule 1.6. In many situations,
providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer
may be impliedly authorized to disclose information to carry out the representation. See Rule
1.6(a). Where, however, it is reasonably likely that providing the evaluation will affect the
client's interests materially and adversely, the lawyer must first obtain the client's consent after
the lawyer has consulted with the client and the client has been adequately informed concerning
the conditions of the evaluation, the nature of the information to be disclosed and important
possible effects on the client's interests. See Rules 1.6(a) and 1.0(Q).

Financial Auditors Requestsfor Information

[6] When a question concerning the legal situation of a client arises at the instance of
the client's financial auditor and the question is referred to the lawyer, the lawyer's response may
be made in accordance with procedures recognized in the legal profession. Such a procedure is
set forth in the American Bar Association Statement of Policy Regarding Lawyers Responses to
Auditors Requests for Information, adopted in 1975.

RULE 2.4
LAWYER SERVING ASTHIRD PARTY NEUTRAL

@ A lawyer serves as a third-party neutral when the lawyer assists two or more
persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that
has arisen between them.

(b A lawyer serving as a third-party neutral shall inform unrepresented parties
that the lawyer is not representing them. When the lawyer knows or reasonably should know
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that a party does not understand the lawyer's role in the matter, the lawyer shall explain the
difference between the lawyer's role as a third-party neutral and a lawyer's role as one who
represents a client.

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice
system. Aside from representing clients in dispute-resolution processes, lawyers often serve as
third-party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator or
evaluator or aperson serving in such other capacity as will enable the lawyer to assist the parties,
represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction.
Whether a third-party neutral serves primarily as a facilitator, evaluator or decision maker
depends on the particular process that is either selected by the parties or mandated by a court.

[2] Therole of athird-party neutral is not unique to lawyers; although, in some court-
connected contexts, only lawyers are allowed to serve in this role or to handle certain types of
cases. In performing this role, the lawyer may be subject to court rules or other law that apply
either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyer-
neutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitration
in Commercial Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Association or the Model Standards of Conduct for Mediators jointly
prepared by the American Bar Association, the American Arbitration Association and the
Society of Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role
may experience unique problems as a result of differences between the role of a third-party
neutral and a lawyer's service as a client representative. The potential for confusion is significant
when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral
to inform unrepresented parties that the lawyer is not representing them. For some parties,
particularly parties who frequently use dispute-resolution processes, this information will be
asufficient. For others, particularly those who are using the process for the first time, more
information will be required. Where appropriate, the lawyer should inform unrepresented parties
of the important differences between the lawyer's role as third-party neutral and a lawyer'srole as
a client representative, including the inapplicability of the attorney-client evidentiary privilege.
The extent of disclosure required under this paragraph will depend on the particular parties
involved and the subject matter of the proceeding, as well as the particular features of the
dispute-resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve
as a lawyer representing a client in the same matter. The conflicts of interest that arise for both
the individual lawyer and the lawyer's law firm are addressed in Rule 1.12.

[9] Lawyers who represent clients in alternative dispute-resolution processes are

governed by the Rules of Professional Conduct. When the dispute-resolution process takes place
before atribunal, as in binding arbitration (see Rule 1.0(t)), the lawyer's duty of candor is
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governed by Rule 3.3. Otherwise, the lawyer's duty of candor toward both the third-party neutral
and other partiesis governed by Rule 4.1.

RULE 4.2:
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

@ In representing a client, a lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by another lawyer inthe
matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law
or acourt order.

(b) Notwithstanding the prohibitions of paragraph (a) of this Rule, a lawyer may:

D cause a client to communicate with a represented person unless the
lawyer knows that the represented person is not legally competent, and

2 counsel the client with respect to the client’s communications with a
represented person.

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship and the un-counseled disclosure of information relating to the
representation.

[2] This Rule applies to communications with any person who is represented by
counsel concerning the matter to which the communication relates.

[3] Rule 4.2(a) applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person or an
employee or agent of such a person concerning matters outside the representation. For example,
the existence of a controversy between a government agency and a private party or between two
organizations does not prohibit a lawyer for either from communicating with non-lawyer
representatives of the other regarding a separate matter. Nor does this Rule preclude
communication with a represented person who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

[9] Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate with the
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government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to the
commencement, as defined by law, of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with
this Rule in addition to honoring the state or federal rights of the accused. The fact that a
communication does not violate a state or federal right is insufficient to establish that the
communication is permissible under this Rule. This Rule is not intended to effect any change in
the scope of the anti-contact rule in criminal cases.

[6] A lawyer who is uncertain whether a communication with a represented person is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this Rule, for
example, where communication with a person represented by counsel is necessary to avoid
reasonably certain injury.

[7] In the case of a represented organization, Rule 4.2(a) ordinarily prohibits
communications with a constituent of the organization who (1) supervises, directs or regularly
consults with the organization’s lawyer concerning the matter or (2) has authority to obligate the
organization with respect to the matter or (3) whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability. Consent of
the organization’s lawyer is not required for communication with a former unrepresented
congtituent. If a constituent of the organization is represented in the matter by his or her own
counsel, the consent by that counsel to a communication will be sufficient for purposes of this
Rule. Compare Rule 3.4(f). In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that violate the legal rights of
the organization. See Rules 4.4. and 1.13.

[8] The prohibition on communications with a represented person only applies in
circumstances where the lawyer knows that the person is in fact represented in the matter to be
discussed. This meansthat the lawyer has actual knowledge of the fact of the representation; but
such actual knowledge may be inferred from the circumstances. See Rule 1.0(h). Thus, the
lawyer cannot evade the requirement of obtaining the consent of counsel by ignoring the
obvious.

[9] In the event the person with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer's communications are subject to Rule 4.3.

[10] A lawyer may not make a communication prohibited by paragraph (@) of this Rule
through the acts of another. See Rule 8.4(a).

Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other and a
lawyer may properly advise a client to communicate directly with a represented person without

obtaining consent from the represented person’s counsel. Agents for lawyers, such as
investigators, are not considered clients within the meaning of this Rule even where the
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represented entity is an agency, department or other organization of the government, and
therefore a lawyer may not cause such an agent to communicate with a represented person,
unless the lawyer would be authorized by law or a court order to do so. A lawyer may also
counsel a client with respect to communications with a represented person, including by drafting
papers for the client to present to the represented person. In advising a client in connection with
such communications, a lawyer may not advise the client to seek privileged information or other
information that the represented person is not personally authorized to disclose or is prohibited
from disclosing, such as a trade secret or other information protected by law, or encourage or
invite the represented person to take actions without the advice of counsel.

[12] A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.

RULE 4.3
DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer
shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the lawyer’s role in the matter, the
lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person other than the advice to secure counsel if the lawyer
knows or reasonably should know that the interests of such a person are or have a reasonable
possibility of being in conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on
the law even when the lawyer represents aclient. Inorder to avoid a misunderstanding, a lawyer
will typically need to identify the lawyer’s client and, where necessary, explain that the client has
interests opposed to those of the unrepresented person. For misunderstandings that sometimes
arise when a lawyer for an organization deals with an unrepresented constituent, see Rule
1.13(a); see aso Rule 3.4(g) (prohibiting lawyer from asking a person other than a client to
refrain from voluntarily giving relevant information to the other party, unless that person is a
relative, employee or other agent of a client and the lawyer believes that the person’s interests
will not be adversely affected by complying with request).

[2] The Rule distinguishes between situations involving unrepresented parties whose
interests may be adverse to those of the lawyer’s client and those in which the person’s interests
are not in conflict with the client’s. In the former situation, the possibility that the lawyer will
compromise the unrepresented person’s interests is so great that the Rule prohibits the giving of
any advice apart from the advice to obtain counsel. Whether a lawyer is giving impermissible
advice may depend on the experience and sophistication of the unrepresented party, as well as
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the setting in which the behavior and comments occur. This Rule does not prohibit a lawyer
from negotiating the terms of atransaction or settling a dispute with an unrepresented person So
long as the lawyer has explained that the lawyer represents an adverse party and is not
representing the person, the lawyer may inform the person of the terms on which the lawyer's
client will enter into an agreement or settle a matter, prepare documents that require the person’s
signature and explain the lawyer's own view of the meaning of the document or the lawyer's
view of the underlying legal obligations.

RULE 4.4
RESPECT FOR RIGHTS OF THIRD PERSONS

@ In representing a client, a lawyer shall not use means that have no substantial
purpose other than to embarrass or harm athird person or use methods of obtaining evidence that
violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the representation of the lawyer's
client and knows or reasonably should know that the document was inadvertently sent shall
promptly notify the sender.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests of othersto
those of the client, but that responsibility does not imply that a lawyer may disregard the rights of
third persons. It is impractical to catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence from third persons and unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent, produced, or otherwise inadvertently made available by opposing parties or their
lawyers. One way to resolve this situation is for lawyers to enter into agreements containing
explicit provisions as to how the parties will deal with inadvertently sent documents. In the
absence of such an agreement, however, if alawyer knows or reasonably should know that such
a document was sent inadvertently, this Rule requires only that the lawyer promptly notify the
sender in order to permit that person to take protective measures. Although this Rule does not
require that the lawyer refrain from reading or continuing to read the document, a lawyer who
reads or continues to read a document that contains privileged or confidential information may
be subject to court-imposed sanctions, including disqualification and evidence-preclusion.
Whether the lawyer is required to take additional steps, such as returning the original document,
is a matter of law beyond the scope of these Rules, as is the question of whether the privileged
status of a document has been waived. Similarly, this Rule does not address the legal duties of a
lawyer who receives a document that the lawyer knows or reasonably should know may have
been wrongfully obtained by the sending person. For purposes of this Rule, “document”
includes e-mail or other electronic modes of transmission subject to being read or put into
readable form.

[3] Refraining from reading or continuing to read a document once a lawyer realizes
that it was inadvertently sent to the wrong address and returning the document to the sender

18



honors the policy of these Rules to protect the principles of client confidentiality. Because there
are circumstances where a lawyer’s ethical obligations should not bar use of the information
obtained from an inadvertently sent document, however, this Rule does not subject a lawyer to
professional discipline for reading and using that information. Nevertheless, substantive law or
procedura rules may require a lawyer to refrain from reading an inadvertently sent document
and/or to return the document to the sender. Accordingly, in deciding whether to retain or use an
inadvertently received document, some lawyers may take into account whether the attorney-
client privilege would attach. But if applicable law or rules do not address the situation, the
decision to voluntarily refrain from reading inadvertently sent documents and/or to return such
documents are matters of professional judgment reserved to the lawyer. See Rules 1.2 and 1.4.

RULE 6.1
VOLUNTARY PRO BONO SERVICE

A lawyer has a professional obligation to render public interest and pro bono legal
service.

@ Each lawyer should aspire to provide at least 20 hours of pro bono services
annually by providing legal services at no fee and without expectation of fee to:

D persons of limited financial means, or

2 not for profit, governmental or public service organizations, where the
legal services are designed primarily to address the legal and other basic needs of
persons of limited financial means, or

3 organizations specifically designed to increase the availability of legal
services to persons of limited financial means.

(b Each lawyer also should provide financial support for such organizations to
assist in providing legal services to persons of limited financial means.

(c) In addition to meeting the aspirational goals set forth above, a lawyer also
should render public interest and pro bono legal service:

D where the payment of standard legal fees would significantly deplete the
recipient’s economic resources or would be otherwise inappropriate, by providing legal
services at no fee or substantially reduced fees to individuals, organizations seeking to
secure or protect civil rights, civil liberties or public rights or to not for profit,
government or public service organizations in matters in furtherance of thelr
organization purposes, or

2 by providing legal services at a substantially reduced fee to person of
limited financial means; or
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(€)) by participating without compensation in activities for improving the
law, the legal system or the legal profession; or

4 by providing legal services without compensation or a substantially
reduced compensation in aid or support of the judicial system (including services as an
arbitrator, mediator or neutral in court-annexed alternative dispute resolution).

(d) The professional obligation set forth in this Rule is not intended to be enforced
through the disciplinary process and the failure to fulfill the aspirational goals of this Rule should
be without legal consequence.

Comment

[1] Pro bono legal service for the public good is an integral part of a lawyer’s
professional responsibility. In particular, pro bono legal services for the poor are an important
part of this responsibility. As our society has become one in which rights and responsibilities
are increasingly defined in legal terms, access to legal services has become of critical
importance. Thisistrue for all people, rich, poor or of moderate means. However, because the
legal problems of the poor often involve areas of basic need, their inability to obtain legal
services can have dire consequences. The vast unmet legal needs of the poor in New York
have been recognized in several studies undertaken over the past two decades. As an officer of
the court, each lawyer, regardless of professional prominence or professional work load, has a
professional obligation to provide or to assist in providing pro bono legal services to the poor.
This professional obligation applies to all lawyers, including members of the judiciary, and
government lawyers.

[2] To meet this professional obligation, Paragraph (a) of this Rule urges all lawyers
to provide a minimum of 20 hours of pro bono legal services annually without fee or expectation
of fee, either directly to persons of limited financial means or to organizations that serve the legal
or other basic needs of persons of limited financial means. It is recognized that in some years a
lawyer may render greater or fewer hours than the annual standard specified, but during the
course of his or her legal career, each lawyer should render on average per year, the number of
hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi
criminal matters for which there is no government obligation to provide funds for legal
representation, such as post conviction death penalty appeal cases.

[2A] Paragraph (b) provides that, in addition to providing the services described in
paragraph (a), lawyers should also provide financial support to organizations that provide legal
services to persons of limited financial means. This obligation is separate from and not a
substitute for the provision of legal services described in paragraph (a) of thisRule. To assist the
funding of civil legal services for low income people, alawyer when selecting a bank for deposit
of funds into an “IOLA” account pursuant to Judiciary Law 8 497 should take into consideration
the interest rate offered by the bank on such funds.

[2B] Paragraphs (a) and (b) recognize the critical need for legal services that exists
among persons of limited means. Legal services under these paragraphs consist of a full range
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of activities, including individual and class representation, the provision of legal advice,
legislative lobbying, administrative rule making and the provision of free training or mentoring
to those who represent persons of limited means. The variety of these activities should
facilitate participation by government lawyers, even when restrictions exist on their engaging in
the outside practice of law.

[3] Persons eligible for legal services under paragraph (a) and persons served by
organizations to which lawyers should contribute financially under paragraph (b) are those who
qualify for participation in programs funded by the Legal Services Corporation and those
whose incomes and financial resources are slightly above the guidelines utilized by such
programs but nevertheless, cannot afford counsel. Legal services can be rendered to
individuals or to organizations such as homeless shelters, battered women's centers and food
pantries that serve those of limited means. The term "governmental organizations' includes,
but is not limited to, public protection programs and sections of governmental or public sector
agencies.

[4] Because to qualify as pro bono service the service must be provided without fee
or expectation of fee, the intent of the lawyer to render free legal services is essential for the
work performed to fall within the meaning of paragraph (a). Accordingly, services rendered
cannot be considered pro bono if an anticipated fee is uncollected, but the award of statutory
attorneys' fees in a case originally accepted as pro bono would not disqualify such services
from inclusion under this section. Lawyers who do receive fees in such cases are encouraged
to contribute an appropriate portion of such fees to organizations or projects that benefit
persons of limited means.

[9] While a lawyer may fulfill the annual responsibility to perform pro bono
services exclusively through activities described in paragraphs (a) and (b), all lawyers are urged
to render public interest and pro bono service in addition to assistance to the poor. This
responsibility can be met in a variety of ways as set forth in paragraph (c). Congtitutional,
statutory or regulatory restrictions may prohibit or impede government and public sector
lawyers and judges from performing the pro bono services outlined in paragraph (a).
Accordingly, where those restrictions apply, government and public sector lawyers and judges
may fulfill their pro bono responsibility by making financial contributions to organizations that
help meet the legal and other basic needs of the poor, as described in paragraph (b) or by
performing some of the services outlined in paragraph (c).

[6] Paragraph (c)(1) includes the provision of legal services to those whose incomes
and financial resources place them above limited means. It also permits the pro bono lawyer to
accept a substantially reduced fee for services. Examples of the types of issues that may be
addressed under this paragraph include First Amendment claims, Title VII claims and
environmental protection claims. Additionally, a wide range of organizations may be
represented, including social service, medical research, cultural and religious groups.

[7] Paragraph (c)(2) covers instances in which lawyers agree to and receive a
modest fee for furnishing legal services to persons of limited means. Acceptance of court
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appointments and participation in bar association programs that provide legal services in which
the fee is substantially below a lawyer's usual rate are encouraged under this section.

[8] Paragraphs (c)(3) and (c)(4) recognize the value of lawyers engaging in
activities that improve the law, the legal system or the legal profession. Serving on bar
association committees, serving on boards of pro bono or legal services programs, taking part
in Law Day activities, acting as a continuing legal education instructor, a mediator or an
arbitrator and engaging in legislative lobbying to improve the law, the legal system or the
profession are a few examples of the many activities that fall within this paragraph.

[9]  [Omitted]
[10] [Omitted]

[11] Law firms should act reasonably to enable and encourage al lawyers in the firm
to provide the pro bono legal services called for by this Rule.

[12] [Omitted]

RULE 6.2:
ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a court to represent a person except for
good cause.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause
the lawyer regards as repugnant. The lawyer's freedom to select clients is, however, qualified.
All lawyers have aresponsibility to assist in providing pro bono publico service. See Rule 6.1.
Anindividual lawyer fulfills this responsibility by accepting a fair share of unpopular matters
or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to
serve unpopular clients or persons unable to afford legal services.

Appointed Counsd

[2] For good cause, a lawyer may seek to decline an appointment to represent a
person who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if
undertaking the representation would result in a violation of the Rules of Professional Conduct or
other law. For example, if the lawyer could not handle the matter competently, see Rule 1.1, or
if undertaking the representation would result in an improper conflict of interest because of the
lawyer’s representation of a current client, see Rule 1.7, a former client, see Rule 1.9, or because
of a disqualification imputed to the lawyer, see Rule 1.10, or because the representation would
result in an improper conflict of interest because of the lawyer’s personal interests, for example,
when the client or the cause is so repugnant to the lawyer as to be likely to impair the client
lawyer relationship or the lawyer's ability to represent the client, see Rule 1.7. Absent such a

22



material limitation on the representation or other violation of the Rules of Professional Conduct
or other law, good cause does not exist solely because of the repugnance of the subject matter of
the proceeding, community attitude, the identity or position of the person involved in the case,
the belief of a lawyer that a defendant in a criminal proceeding is guilty or the belief of the
lawyer regarding the merits of the civil case.

[2A] Good cause to decline an appointment may also include circumstances where
acceptance would create a personal hardship on the lawyer or be unreasonably burdensome,
for example, when it would impose a financial sacrifice so great asto be unjust.

[3] An appointed lawyer has the same obligations to the client as retained counsel,
including the obligations of loyalty and confidentiality and is subject to the same limitations
on the client lawyer relationship, such as the obligation to refrain from assisting the client in
violation of the Rules.

RULE 6.3:
MEMBERSHIP IN A LEGAL SERVICES ORGANIZATION

A lawyer may serve as a director, officer or member of a not-for-profit legal services
organization, apart from the law firm in which the lawyer practices, notwithstanding that the
organization serves persons having interests adverse to a client of the lawyer. The lawyer
shall not knowingly participate in a decision or action of the organization:

@ if participating in the decision or action would be incompatible with the
lawyer's obligations to a client under Rule 1.7; or

(b where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests are adverse to a client of the
lawyer.

Comment

[1] Lawyers should be encouraged to support and participate in legal service
organizations. A lawyer who is an officer or a member of such an organization does not
thereby have a client lawyer relationship with persons served by the organization. However,
there is potential conflict between the interests of such persons and the interess of the
lawyer's clients. |If the possibility of such conflict disqualified a lawyer from serving on the
board of a legal services organization, the profession's involvement in such organizations
would be severely curtailed.

[1A] This Rule applies to legal services organizations organized and operating on a
not-for-profit basis.

[2] It may be necessary in appropriate cases to reassure a client of the organization

that the representation will not be affected by conflicting loyalties of a member of the board.
Established, written policies in this respect can enhance the credibility of such assurances.
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RULE 6.4
LAW REFORM ACTIVITIESAFFECTING CLIENT INTERESTS

A lawyer may serve as a director, officer or member of an organization involved in
reform of the law or its administration notwithstanding that the reform may affect the interests of
aclient of the lawyer. When the lawyer knows that the interests of a client may be materially
affected by a decision in which the lawyer participates, the lawyer shall disclose that fact but
need not identify the client.

Comment

[1] Lawyers involved in organizations seeking law reform generally do not have a
client lawyer relationship with the organization. Otherwise, it might follow that a lawyer could
not be involved in a bar association law reform program that might indirectly affect a client. See
also Rule 1.2(b). For example, a lawyer specializing in antitrust litigation might be regarded as
disqualified from participating in drafting revisions of rules governing that subject. In
determining the nature and scope of participation in such activities, a lawyer should be mindful
of obligations to clients. A lawyer’s identification with the organization’s aims and purposes
may under some circumstances give rise to a persona interest conflict with client interests
implicating the lawyer’s obligations under other Rules, particularly Rule 1.7. A lawyer is also
professionally obligated to protect the integrity of the law reform program by making an
appropriate disclosure within the organization when the lawyer knows a private client might be
materially affected.

RULE 6.5:
PARTICIPATION IN LIMITED LEGAL SERVICES PROGRAMS

@ A lawyer who, under the auspices of a program sponsored by a government
agency, court, bar association or other not-for profit legal services organization, provides short-
term limited legal services to a client without expectation by either the lawyer or the client that
the lawyer will provide continuing representation in the matter:

D shall comply with Rules 1.7 and 1.9(a) only if the lawyer knows that the
representation of the client involves a conflict of interest;

2 shall comply with Rule 1.10 only if the lawyer knows that another lawyer
associated with the lawyer in alaw firm is disqualified by Rule 1.7 or 1.9(a) with respect
to the matter; and

(€)) notwithstanding subparagraphs (1) and (2) above, a lawyer may provide
limited legal services sufficient to make an appropriate referral of the client to another
program, provided the otherwise disqualified lawyer discloses the fact of the conflict to
the program-client.
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(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a
representation governed by this Rule.

Comment

[1] Legal services organizations, courts, government agencies, bar associations and
various nonprofit organizations have established programs through which lawyers provide free
short-term limited legal services, such as advice or the completion of legal forms that will assist
persons to address their legal problems without further representation by a lawyer. In these
programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a
client-lawyer relationship is established, but there is no expectation that the lawyer's
representation of the client will continue beyond the limited consultation. Such programs are
normally operated under circumstances in which it is not feasible for a lawyer to systematically
screen for conflicts of interest as is generally required before undertaking a representation. See,
e.g.,, Rules1.7, 1.9 and 1.10.

[2] A lawyer who provides short-term limited legal services pursuant to this Rule
must secure the client's informed consent to the limited scope of the representation. See Rule
1.2(c). If ashort-term limited representation would not be reasonable under the circumstances,
the lawyer may offer advice to the client, but must also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, the Rules of Professional Conduct,
including Rules 1.6 and 1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances addressed by
this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a)
requires compliance with Rules 1.7 or 1.9(a) only if the lawyer knows that the representation
presents a conflict of interest for the lawyer and with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer's firm is disqualified by Rules 1.7 or 1.9(a) in the matter.

[3A] Where a lawyer knows that the representation of a program client presents a
conflict of interest, this Rule does not prohibit the lawyer from providing limited legal services
sufficient to make an appropriate referral of the client to another program. In this situation, a
lawyer should explore ways to assist the person to obtain alternative legal assistance that do not
expose the lawyer to confidential or sensitive information, for example, by providing general
information about other programs that may provide such assistance. In the event that the
otherwise disqualified lawyer reasonably concludes that it is necessary for the lawyer to provide
limited legal services to the person, the lawyer should first disclose to that person the fact of the
conflict. In any event, a lawyer in this situation should take special care to avoid exposure to
more information than is required to make an appropriate referral to another program.

[4] Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the lawyer's firm, paragraph (b) provides
that Rule 1.10 is inapplicable to a representation governed by this Rule except as provided by
paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10
when the lawyer knows that the lawyer's firm is disqualified by Rules 1.7 or 1.9(a). By virtue of
paragraph (b), however, a lawyer's participation in a short-term limited legal services program
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will not preclude the lawyer's firm from undertaking or continuing the representation of a client
with interests adverse to a client being represented under the program's auspices. Nor will the

personal disqualification of a lawyer participating in the program be imputed to other lawyers
participating in the program.

[9] If, after commencing a short-term limited representation in accordance with this
Rule, alawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7,
1.9(a) and 1.10 become applicable.
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