
I am pleased to report
that our Section membership
has now increased to more
than 2,320 and has been tout-
ed as one of the fastest grow-
ing Sections of the Bar.
Indeed, there is hardly a week
that goes by where our Sec-
tion does not contribute in
some significant way to the
practice of commercial law in
New York, whether in the form of a CLE program, a
report, a commentary on a variety of issues affecting our
Section and the legal community at large, or an event
which has led to positive press coverage of our Section
and its members. The week of January 24, 2005, during
which the Annual Meeting of the New York State Bar
Association and all of its Sections took place, was just
such an example.

Tracee Davis, our Section Secretary, and I participat-
ed in the Diversity Reception that week, attended by,
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Inside

among others, our Bar President Ken Standard, past Bar
President Tom Levin, and the Honorable Carmen
Beauchamp Ciparick of the State Court of Appeals,
along with 150 members of the State Bar. Tracee, my
partner Paul Montclare, and I were able to meet with
those who attended the reception and speak about our
Section and the many benefits it has to offer. I was
encouraged with the genuine interest sparked by the
discussions I had with some of the attendees, and the
number of attorneys who were eager to join our Section
and work on one or more of our committees. 

As a result of one such discussion, one of our Sec-
tion members who practices bankruptcy litigation had
the excellent suggestion of adding  a Bankruptcy Litiga-
tion Committee to our 29 committees, both for those of
us who practice in Bankruptcy Court, and to also
address some of the issues that those of us who don’t
routinely practice in the Bankruptcy Courts encounter
in our practice. I, for one, have had clients who have
been involved in bankruptcy proceedings, and it has
often been necessary to reach out to other attorneys for
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advice, counsel, or even referrals. We welcome Douglas
Tabachnik to our Executive Committee and as the Chair
of our new Bankruptcy Litigation Committee. I encour-
age those of our members who are interested in this area
of the law to join this new Committee. 

There is no question that the highlight of that week
was our Section’s Annual Meeting and luncheon, which
took place on Wednesday, January 26, 2005. The morn-
ing program was well attended and received excellent
reviews from those who participated. Our luncheon this
year broke all prior records, having been attended by
400 attorneys and more than 60 State and Federal
judges. Attorney General Eliot Spitzer, who received our
Section’s Stanley H. Fuld award, asked Jay Himes, who
Chairs our Antitrust Committee, to present the award to
him. Jay’s introductory remarks were not only elegantly
delivered, but the substance of his remarks was matched
only by that of Attorney General Spitzer’s acceptance
speech and its inspiring content. Following the meeting,
the luncheon was covered on the front page of the Law
Journal, and our Section was prominently featured in the
article, as well as in several other Bar publications.

A round of applause is due to Lesley Rosenthal, who
Co-chaired the Presidential Summit with me on behalf
of State Bar President Ken Standard. Lesley’s remarkable
efforts resulted in what attendees have described to me
as being the most engaging and substantive program
among the many which they have ever attended.

Not only have our Section’s contributions been rec-
ognized by the State Bar, but several weeks ago, the Sec-
tion received recognition again in the New York Law Jour-
nal regarding our contributions to the Commercial
Division Rules and Guidelines, on which Section mem-
bers have been working closely with Commercial Divi-
sion Judges, and in particular, their principal author, the
Honorable Leonard B. Austin. The article recognized the
significant contributions of our Section members, many
of whom are members of the Commercial Division
Advisory Committee, and have provided input into the
Rules and Guidelines and the important process of their
implementation.

Our work with the Commercial Division has contin-
ued in other areas, and we will again be presenting a
seminar for the Commercial Division judges statewide
in conjunction with the Judicial Institute at Pace Univer-
sity School of Law. Our program this time, at the
requests of the Commercial Division judges, will focus
on trade secrets, the Class Action Fairness Act, issues
relating to electronic evidence, and jury instructions
involving contract cases. The seminar will take place on
May 11, 2005, at the Pace Law Institute. Again, I appreci-
ate the overwhelming response by our Section members
to help with this program and share their expertise with

the Commercial Division judges, who have shown their
appreciation of these seminars by asking us to hold
them both in New York and Westchester for the past
three years. This continues to be a wonderful opportu-
nity to work directly with the judges of the Commercial
Division and involve as many of our Section members
as possible in assisting the judiciary. 

During the past several months, we have also pro-
vided the State Bar Executive Committee with our com-
ments on the Jury Commission Report, the expanded
definition of pro bono, and subsequent adoption of the
expanded definition, which incorporated almost all of
our Pro Bono Committee report’s comments, and the
State Bar Executive Committee’s proposal to repeal
New York law office requirements set forth in Judiciary
Law § 470. To our Section’s credit, our members have
never been timid in expressing their views, even if they
are contrary to the majority or popular position. They
have always provided “food for thought,” and the
Executive Committee of the State Bar Association has
consistently commended our Section on its fine work
and the scholarship and excellence of our reports. Most
recently, we presented our Class Action Committee’s
report, which the committee is chaired by Ira Schochet,
and again the Section was commended by the State Bar
Executive Committee.

We are presently in the process of preparing com-
ments in response to the Civil Justice Program 2005:
Study and Recommendations by Judge Ann Pfau, First
Deputy Chief Administrative Judge. The Program and
Study, which many of you may have seen in the New
York Law Journal last month, contains many recommen-
dations affecting aspects of our practice including com-
plex litigation, New York City cases, civil jury selection,
and the alternative dispute resolution process. 

The Section is also part of a new mentoring pro-
gram, chaired by former Chair Bernice K. Leber, who
was also recently elected as Vice President for the First
Judicial District of the New York State Bar Association.
The program has been designed to attract young attor-
neys to join the Bar Association, and our Section has
agreed to become part of the program. We have been
asked to study and make recommendations to keep
young attorneys and new members of the State Bar
engaged and involved in Bar activities. Many of our
Executive Committee members have agreed to partici-
pate as mentors in this program, and I am proud to say
that it was based on the increase in our numbers during
the past year that prompted the request of the State Bar
for our Section to participate in this worthwhile
endeavor.

We have also been asked to assist the Honorable
Jacqueline W. Silbermann, Administrative Judge of
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New York County, in filling two new positions which
have been created for attorneys who wish to clerk for a
Commercial Division judge. A link to the flyer advertis-
ing this opportunity can be seen on the front page our
website (http://www.nysba.org/comfed). I am pleased
to say that it was our Section which pointed out to the
Administration the difficulty many attorneys were hav-
ing in obtaining expeditious results on motions and
other submissions based on the increased number of
matters which have come into the Commercial Division
in recent years. The Administration, in response to our
letters and comments made in meetings, is addressing
these problems, and, it is hoped, that the addition of
these clerkship positions will afford some relief to the
New York County Commercial Division judges in man-
aging their caseloads and shortening the time between
motion submission and adjudication. 

This past March, our Executive Committee was
privileged to have as our guest speaker the Honorable
Robert Smith, the newest addition to the State Court of
Appeals. We also welcomed to our Executive Commit-
tee at that meeting Preeta Bansal, the immediate past
Solicitor General of the State of New York, and now a
member of the law firm of Skadden Arps Slate Meagher
& Flom, LLP. Preeta participated in the Presidential
Summit and provided us with a marvelous performance
on the panel that addressed the constitutionality of New
York State’s lobbying law. Preeta will be joining David
Tennant of the law firm of Nixon, Peabody in Rochester
as the Co-chair of the Appellate Practice Committee.
David presented the Executive Committee with the
Appellate Practice Committee’s report on the use of
Google and the Internet by the judiciary entitled “Judi-
cial Ethics and The Internet: May Judges Search The
Internet In Evaluating and Deciding A Case?”

The Executive Committee also welcomes as the new
Chair of the Federal Court Attorney’s Committee, Erich
Grosz of the law firm of Debevoise & Plimpton. Erich
has some great ideas to increase that Committee’s mem-
bership and involvement in Section activities.

Our Section also continues to encourage other Sec-
tions to participate in the programs which we sponsor.
On June 2, 2005, Bernice Leber and I will be Chairing the
third annual “Women on the Move” seminar at the New
Yorker Hotel. Bernice and I have created a program enti-
tled “Women on the Move—Successful Women in the
Know” to focus on career paths available to women

attorneys who are entering the job market, as well as
those who are five, ten, and fifteen or more years away
from law school. The panelists on the first panel, who
will discuss options for those entering the job market,
include the Dean of Students at Pace University School
of Law, Chief of Staff and Deputy to the President of
New York University, and President of the City Bar,
Betsy Plevin, Esq. The second panel will focus on
women who have achieved success outside of the tradi-
tional law firm practice. Panelists include, among oth-
ers, Section member Sharon Grubin, Esq., General
Counsel for the Metropolitan Opera; Randi Weingarten,
Esq., President of the United Federation of Teachers;
and Lis Wiel, Esq., Legal Analyst, Fox News Channel
and author of “Winning Every Time: How to Use the
Skills of a Lawyer in the Trials of Your Life.” The
keynote address will be given by Dr. Ellen Ostrow, of
LawyersLifeCoach, and is entitled “Are You Living the
Life You Dreamed After Law School?”

The Committee on Women in the Law, the Corpo-
rate Counsel Section, the Young Lawyers Section, the
Committee on Diversity and Leadership Development,
and the Committee on Continuing Legal Education of
the New York State Bar Association have agreed to lend
their names in support of what will undoubtedly be an
exciting program. I hope many of you, including the
male members of our Section, will attend the program
in June.

Congratulations are in order to our new officers,
who will commence their terms June 1, 2005: Steve
Younger, Chair; Lesley Rosenthal, Chair–Elect; Carrie
Cohen, Vice-Chair; and Michael D’Ambrosio, Secretary.
Lew Smoley and I will continue our Section’s represen-
tation in the House of Delegates. Congratulations are
also in order for Tracee Davis, who has been selected to
take one of the diversity seats created by our State Bar
President in the House of Delegates.

As you all know, our Spring meeting takes place at
the Gideon Putnam Hotel in Saratoga Springs during
the weekend of May 14, 2005. The meeting is being co-
sponsored by the Corporate Counsel Section. Bob Ker-
rey, President of the New School University in New
York City and former United States Senator from the
State of Nebraska, will be accepting the Robert L. Haig
award at the meeting, which promises to be a wonder-
ful event, and I look forward to seeing all of you there.

Lauren J. Wachtler
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Annual Meeting Program Delves into Discovery,
Evidence, and Civility in Commercial Litigation

The Section’s Annual
Meeting program on January
26 elucidated differences
between federal and state
court practice in two areas:
discovery and evidence. The
meeting also included a seg-
ment on ethics and civility in
commercial litigation. 

The program was
inspired by an article Judge
Harold Baer published last
summer in the New York Law Journal, comparing state
and federal practices in discovery. Section Vice Chair
Lesley Friedman Rosenthal, VP General Counsel for

Lincoln Center for the Performing
Arts, Inc., organized and chaired the
program.

Panelist Adam I. Cohen of Weil
Gotshal & Manges, LLP, the Chair of
the Section’s Electronic Discovery
committee, led with a slide show on
the hottest topics in electronic discov-
ery in federal court. According to Mr.
Cohen, spoliation of electronic evi-
dence has become the number one
issue. Even large companies with
sophisticated lawyers are getting
sanctioned severely for destruction of
electronic information. The combina-
tion of periodic deletion cycles, which
may not get properly suspended
when a claim is threatened or pend-
ing, and the large volume of electron-
ic information circulating in many

corporations is “combustible,” according to Mr. Cohen.
And the sanctions can be severe, including adverse
inferences, personal monetary sanctions against corpo-
rate officers, disposition of
cases, and even criminal
penalties pursuant to Sar-
banes-Oxley. 

Mr. Cohen described
amendments being consid-
ered by the Advisory Com-
mittee for the Federal Rules of
Civil Procedure to deal more
systematically with electronic
discovery. Gerald G. Paul of
Flemming, Zulack &
Williamson LLP, a former

Chair of the Section who also
spoke on the program, said
that the CPLR has not yet
addressed these issues,
although there are proposed
new rules in the commercial
division. 

Mr. Paul said that there is
information that lawyers
need to have, regardless of
the court they’re in: What’s
discoverable? What’s accessi-

ble? What can be restored? Who should pay for it? What
is needed to prove spoliation? What are the conse-
quences of spoliation? What can lawyers do to protect
clients from spoliation allegations?
What can they do to prevent the
adverse party from destroying critical
electronic evidence? What are the
implications of a document retention
policy? Mr. Paul highlighted the state
courts’ treatment of these issues in
recent cases, including Samide v.
Roman Catholic Diocese of Brooklyn and
House of Dreams v. Lord & Taylor. 

Judge Harold Baer of the United
States District Court for the Southern
District of New York and Justice Bar-
bara Kapnick of the New York
Supreme Court contrasted other ele-
ments of practice in federal and state
courts. Judge Baer noted that, when
he was a state court judge, the parties
often treated preliminary conference
orders as an “expression of hope” by
judges, and the parties regarded compliance with those
orders as optional. Last-minute adjournments of deposi-
tions or additions of parties would throw schedules into

disarray. Justice Kapnick stat-
ed that many of these same
problems persist today in
state court. By contrast, Judge
Baer has found that the par-
ties in federal court both seek
and follow pretrial orders
more rigorously. Justice Kap-
nick attributed the differ-
ences to, among other things,
the fact that federal judges
have lifetime tenure, while
state judges are elected, mak-
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The program was well received by the audience,
including Peter J. Pizzi of Connell Foley

Adam I. Cohen

Gerald G. Paul

Hon. Harold Baer



ing lawyers “a lot more
afraid of the federal judges”
and making the federal
judges likelier to wield their
power to sanction. She also
pointed out that the state
court system is short of fund-
ing, cutting into the judges’
ability to obtain overtime
staffing. State judges also
lack the kind of help that fed-
eral judges get from magis-
trate judges. 

Substantively, the judges con-
trasted the treatment of interlocutory
appeals in state and federal court. Lit-
igants in state court can more readily
take interlocutory appeals that have
the effect of staying the proceedings,
although commercial division rules
have eliminated this problem in com-
mercial cases to a large extent. 

Another panel, featuring Justice
Helen E. Freedman of the New York
Supreme Court Commercial Division
and Professor Richard Farrell of
Brooklyn Law School, discussed hot
topics in electronic evidence: how to
authenticate it, introduce it, handle it,
and bring it to fruition as part of a
case. The panelists also touched on
some of the differences in federal and
state courts pertaining to the han-
dling of evidence, particularly busi-
ness records and learned treatises.
The discussion then continued with a
hypothetical scenario that drew out
these differences. The hypotheticals
were handled by former Section
Chair Bernice K. Leber of Arent Fox

LLP and Lauren J. Wachtler of
Montclare & Wachtler, the
current Section Chair. 

The final segment of the
program concerned ethics
and civility in commercial liti-
gation. Former Section Chairs
Judge P. Kevin Castel of the
United States District Court
for the Southern District of
New York and Mark C. Zaud-
erer of DLA Piper Rudnick,
discussed the importance of

maintaining civil relations with one’s
adversary. Judge Castel pointed out
that 98% of civil cases in federal court
are settled before trial, highlighting
the importance of establishing the
right tone with an adversary with
whom one is overwhelmingly likely
to be negotiating a settlement in the
end. Mr. Zauderer conducted an
audience participation discussion of
various ethical dilemmas that com-
monly arise in commercial litigation
context. Associates Nili Moghaddam
and Erik Knutsen of Paul Weiss LLP
and Carolyn A. Dizon of DLA Piper
Rudnick role-played parts from an
actual deposition transcript, provid-
ing a vivid example of how not to be
civil. 

The program was well received
by the audience, and the State Bar
Association carried three stories cov-
ering the Section’s Annual Meeting
programming on the front page of
the State Bar News. The Section is
grateful to the participants who
helped make the meeting a success.
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Panelists (l-r) Bernice K. Leber, Lauren J. Wachtler,
Prof. Richard Farrell and Hon. Helen E. Freedman

Prof. Richard Farrell

Hon. Helen
Freedman

Bernice K. LeberHon. Barbara
Kapnick

Hon. P. Kevin
Castel

Mark C. Zauderer

Nili Moghaddam (l) and Carolyn A. Dizon role-play parts from an
actual deposition transcript, as part of an interactive program on
ethics and civility

As Judge Baer takes senior status, Section Chair Wachtler presents an
award to him in recognition of his distinguished service on the federal
and state benches in New York
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Commercial and Federal Litigation Section
Luncheon and Presidential Summit

Wednesday, January 26, 2005 • New York Marriott Marquis
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New York State Attorney General Eliot Spitzer
(l) and NYSBA President Kenneth G. Standard

The Presidential Summit’s mock oral argument was presided over by 5
states’ Supreme Court Chief Justices (l-r): Hon. Miguel S. Demapan (North-
ern Mariana Islands); Hon. Jean Hoefer Toal (SC); Hon. Randall T. Shepard
(IN); Hon. Nancy A. Becker (NV); and Hon. Gerry L. Alexander (WA)

New York State Attorney General Eliot Spitzer
(l) and Antitrust Bureau Chief Jay L. Himes

(l-r) Jay L. Himes, Lesley Friedman Rosenthal, Eliot Spitzer, Lauren J.
Wachtler and Stephen P. Younger

New York State
Attorney General
Eliot Spitzer

Section Chair and
Presidential Summit
Co-Chair Lauren J.
Wachtler

Jay L. Himes, Chief,
Antitrust Bureau,
Office of the
Attorney General

Hon. Melanie L.
Cyganowski of the
U.S. Bankruptcy
Court

Jay L. Himes (r)
presents the Stanley
H. Fuld Award to
Eliot Spitzer
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Former Court of Appeals Chief Judge Sol
Wachtler (l) and Chair-Elect Stephen P. Younger

Hon. Leonard B. Austin (l) and Eliot SpitzerHon. Sol Wachtler (l) and his daughter, Section
Chair Lauren J. Wachtler

NYSBA President Standard and NYSBA Presi-
dent-Elect designee Mark Alcott lead the stand-
ing ovation of the Fuld Award presentation

Section Vice-Chair
and Presidential
Summit Co-Chair
Lesley Friedman
Rosenthal
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Section Vice-Chair Rosenthal Named VP, General Counsel
of Lincoln Center

Lesley Friedman Rosen-
thal, the Section’s Vice-Chair,
has become Vice President,
General Counsel and Secre-
tary of Lincoln Center for the
Performing Arts, Inc. She
oversees all aspects of Lincoln
Center Inc.’s legal affairs, and
provides ongoing support
and advice to the Board of
Directors, in addition to the standard complement of
Corporate Secretary duties. She also plays a lead role in
fashioning the legal context for redevelopment of the
Lincoln Center campus.

Ms. Rosenthal came to Lincoln Center from Paul,
Weiss, Rifkind, Wharton & Garrison, where she served
as a commercial litigator with extensive experience
serving clients in the media, entertainment, and real

estate sectors. Her expertise includes defending copy-
right and trademark matters, the licensing of music and
other intellectual property rights, and contract negotia-
tion involving consultants, artists, and others.  

While at Paul, Weiss, she also was General Counsel
to a number of not-for-profit institutions, advising and
representing boards and officers on policies and prac-
tices. In addition to her service to the Section, Ms.
Rosenthal is a member of the Board of Editors of the
New York State Bar Journal, and she served as Program
Co-Chair for the Presidential Summit of the New York
State Bar Association in January 2005. 

An avid classical violinist, Lesley Friedman Rosen-
thal studied music and philosophy at Harvard College,
where she graduated magna cum laude and Phi Beta
Kappa. She received her law degree from Harvard Law
School. 

Back issues of the NYLitigator and the Commercial and Federal Litigation
Section Newsletter (2000-present) are available on the New York State Bar
Association Web site
Back issues are available at no charge to Section members. You must be logged in as a member
to access back issues. For questions, log-in help or to obtain your user name and password,
e-mail webmaster@nysba.org or call (518) 463-3200.

NYLitigator and Commercial and Federal Litigation Section Newsletter Index
For your convenience there is also a searchable index in pdf format. To search, click “Find”
(binoculars icon) on the Adobe tool bar, and type in search word or phrase. Click “Find Again”
(binoculars with arrow icon) to continue search.

Available on the Web
NYLitigator and Commercial and
Federal Litigation Section Newsletter

www.nysba.org/comfed
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CLE Program: “Women on the Move:
Successful Women in the Know”
Sponsored by the Commercial and Federal Litigation Section, the Committee on Women in the Law, the Corporate
Counsel Section, the Young Lawyers Section, and the Committee on Diversity and Leadership Development

MCLE Credits: 4.5

Why Attend?

• What can I do with my law degree other than
practice law in a law firm?

• Having worked in a law firm helping clients, how
do I become my client?

• What does the legal marketplace look like for
lawyers in the coming years?

• How difficult is it to be in an environment differ-
ent from a law firm?

• How do I make the transition to a different busi-
ness 5, 10, 15 years after law school? 

• Hear from educators and women who have used
their law degrees as a tool for success in their
careers—past, present and future

When and Where

• Seminar: 1:00 – 5:10 P. M.

• Reception: 5:10 – 7:00 P. M.

• Thursday, June 2, 2005
New Yorker Hotel
New York City

Registration Fees

Early Registration (10 days prior to the program)
NYSBA Members: $190
Non-members: $265
NYSBA Student Members: $50

Late Registration
NYSBA Members: $205
Non-members: $280
NYSBA Student Members: $65

Program Overview

This seminar will focus on career paths available to
women attorneys who are entering the job market as
well as those who are 5, 10, 15 and more years away
from law school. The focus is to study specific areas
where women lawyers, on a case by case basis, have
used their law degrees to advance their careers. There
will also be a discussion of demographics, the legal cli-
mate, and job opportunities past, present and future.
Leading representatives who have followed, as well as
those who have not necessarily followed, the traditional
law firm path will discuss the challenges of practicing
law in a variety of settings, how they made the decision
and why they made the decision to change the environ-
ment in which began practicing law and the challenges
they met once they changed their jobs. Panelists will
also look at the job market and how they succeeded in
both the private and public sectors, corporate and media
settings. 

The keynote address will be given by Dr. Ellen
Ostrow, Ph.D., founder of LawyersLifeCoach, which
provides professional coaching services to lawyers who
want to achieve professional success without sacrificing
meaning and fulfillment in their lives. One of the pan-
elists, Lis Wiehl, of Fox News, will also discuss her book
“Winning Every Time: How to Use the Skills of a
Lawyer in the Trials of Your Life.” This seminar should
be attended by those who presently are at private law
firms in order to assess where they are now, by those
who wish to learn more about other career options and
for those who have wondered how life outside the pri-
vate law firm differs and works. There will be time for
individual questions and answers from all of the pan-
elists as well as a self-administered personality test for
discerning the optimal environment in which to work
for you.

There will be a networking cocktail hour following
the program.
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Agenda
12:30 – 1:00 P. M. Registration

1:00  – 1:10 P. M. Welcome and Overview

Speakers Lauren J. Wachtler, Esq., Program Chair
and Chair, Commercial and Federal Litigation Section
Moderators Montclare & Wachtler

Bernice K. Leber, Esq., Program Chair
Vice President, First District, New York State Bar Association
Arent Fox, PLLC

1:10 – 2:50 P. M. Who Are We, Where Did We Come From and Where Are We Going

Panelists: Diane C. Yu
Chief of Staff & Deputy to the President
New York University

Angela M. D’Agostino
Dean of Students
Pace University School of Law

Bettina B. Plevan, Esq.
President
The Association of the Bar of the City of New York

2:50 – 3:05 P. M. Coffee Break

3:05 – 3:30 P. M. Keynote Speaker:

Ellen Ostrow, Ph.D.
LawyersLifeCoach

“Are You Living the Life You Dreamed After Law School?”

3:30 – 4:45 P. M. Where Can You Go with Your Law Degree and How Do You Get There?

Panelists: Sharon E. Grubin, Esq.
General Counsel
The Metropolitan Opera

Anita W. Laremont, Esq.
Senior Vice President – Legal and General Counsel
Empire State Development Corporation

Joan Morgan McGivern, Esq.
Assistant Vice President, Legal Affairs, Office of C.E.O
American Society of Composers, Authors and Publishers (ASCAP)

Sara L. Peterson, Esq.
Principal Counsel and Manager of Insured Litigation
Bechtel Corporation

Margaret L. Shaw, Esq.
ADR Associates / JAMS

Randi Weingarten, Esq.
President
United Federation of Teachers

Lis Wiehl
Fox News Channel, Legal Analyst
Author “Winning Every Time: How to Use the Skills of a Lawyer in the Trials
of Your Life”

4:45 – 5:10 P. M. Questions and Answers: What Lies Ahead?

5:10 - 7:00 P.M. Networking Reception (hors d’oeuvres will be served)
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Section Spring Meeting Will Examine the Jury
in Commercial Cases

The Commercial and Federal Litigation Section will
hold its spring meeting at the Gideon Putnam Hotel the
weekend of May 13, 2005. The focus of the meeting will
be to examine the role of the jury in commercial cases.
The program also will include an update on antitrust
developments of interest to the commercial litigator. We
are presenting the program in collaboration with the
Corporate Counsel Section of the State Bar.

The program will be held at the historic Gideon
Putnam Hotel in Saratoga Springs, New York
(www.gideonputnam.com). The hotel is located on the
grounds of the Saratoga State Park and has world-class
facilities onsite, including two golf courses and the
renowned Roosevelt Baths and Spa.

The program will begin with a dinner on Friday
evening, May 13. Our dinner speaker will be Dennis
Drasco, Chair of the ABA Section of Litigation and Vice
Chair of the American Jury Project, who will speak
about the role of the jury in commercial cases. On Satur-
day morning, May 14, the program will discuss how

juries perceive corporations and how best to select a
jury in a commercial case. With the assistance of a jury
consultant, we  also will present a mock jury presenta-
tion and deliberation in a commercial case. We plan to
invite spouses to join us to serve as mock jurors.

On Saturday evening we will present our annual
Robert L. Haig award for distinguished public service at
a dinner to be held at the hotel. This year’s recipient will
be Bob Kerrey, Co-Chair of the 9/11 Commission.

On Sunday morning, May 15, we will continue the
presentation about the jury in commercial cases by dis-
cussing electronic techniques for communicating to
juries. We will conclude the program that morning with
a review of developments in antitrust litigation to be
presented by our Antitrust Committee.

Please mark the weekend of May 13 on your calen-
dars as this year’s Spring Meeting promises to be a
worthwhile event.

Practice made perfect.

“NYSBA has consistently yielded these benefits
for my practice. I am committed to ensuring that it
does the same for yours.”

– Kenneth G. Standard, President
New York State Bar Association

That is our reason for being at the New York State Bar Association: to help make your
practice as close to perfect as possible. Toward that end, we have established numerous
member-only programs that can empower you to:

• Stay informed

• Sharpen your skills

• Save money

• Save time

• Meet CLE requirements

• Manage your career

• Make valuable contacts

• Make a difference

• Practice law better

New York State Bar Association    518.463.3200    www.nysba.org
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CPLR Amendments
2004 Legislative Session (Chapters 1-7551)

CPLR § Chapter (§) Change Eff. Date

105(s-1) 128 Extends until 6/30/09 definition of “sheriff,” including 6/29/04
authorization of NYC Marshals to exercise the same duties as
sheriffs in regard to execution of money judgments

213(8) 403 Changes statute of limitations for fraud to greater of six years 8/17/04
from accrual or two years from discovery

214-b 68 Extends effective date for commencing agent orange actions 5/4/04
until 6/16/06

304 384 Amendment to 1999 session law adds additional courts and 8/17/04
types of cases to pilot program on commencement of cases
by fax or e-mail

1349(2)(g) 398(2) Changes cross reference to Chemical Dependence Service Fund 8/17/04

2103-a 111 Provides for confidentiality of residential and business 7/15/04
addresses and telephone numbers of parties in certain
circumstances

2302(b) 336(4) Authorizes support magistrate to issue subpoena for prisoner 11/8/04

2303(a) 26 Clarifies that requirements for service of a copy of the subpoena 1/1/04
on each party apply only in civil judicial proceedings

3113(d) 66 Authorizes parties to stipulate to depositions by telephone or 1/1/05
other remote electronic means

4016(b) 372 Extends to opening statement prohibition on references to 8/17/04
specific dollar amounts in personal injury and wrongful
death cases

4508(a) 230(1) Changes “certified social worker” to “licensed as a master
social worker or a licensed clinical social worker” 7/27/04

4532-a 375 Expands rule to all cases and modifies requirements 1/1/05

8018(a)(3) 520 Eliminates repealer, making provision permanent 9/28/04

8021(a)(4)(b) 520 Eliminates repealer, making provision permanent 9/28/04

8021(b)(11)(b) 520 Eliminates repealer, making provision permanent 9/28/04

1. At the time of publication, no amendments had been enacted in the 2005 legislative session.
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2005 Amendments to the Uniform Rules for Supreme and County Courts,
Rules Governing Appeals in the Court of Appeals and the Appellate Division,
and Certain Other Rules of Interest to Civil Litigators

22 N.Y.C.R.R. § Court Subject (Change) Eff. Date

Part 500 Ct. of App. Replaces Part 500, governing appeals in Ct. of Appeals, 9/1/05
with a new Part 500

670.22(b) A.D./2d Dep’t Increases certain fees of the clerk 12/8/04

State Court of Appeals Adopts New Rules Governing
Appeals in That Court, Effective Sept. 1, 2005

In February, the New York State Court of Appeals
adopted a new Part 500 (“Rules of Practice”), which
governs appeals in that court. The Court’s February 25,
2005, Notice to the Bar announcing the new rules high-
lights the following changes:

• Substitution of a Court-promulgated preliminary
appeal statement for the jurisdictional statement
previously required for appeals (see new Rule
500.9 and form annexed to rules)

• Use of scheduling letters to set due dates for
appeal papers (see new Rule 500.12(a))

• Elimination of the automatic 20-day extension for
filing dates for appeals (see current Rule 500.9)

• Reduction of the time period from 80 days to 60
days for perfecting appeals, unless an extension is
granted (see new Rule 500.12(b))

• Establishment of filing dates for all applications
for amicus curiae relief (see new Rule 500.23)

• Increase in number of copies of record on appeal
(or appendix) and briefs (original and 24 copies in
most civil appeals) (see new Rule 500.12 & 500.14)

• Reduction in number of copies of papers on
motions for leave to appeal, for reargument of
appeals, for reargument of motions for leave to
appeal, and for reargument of decisions on certi-
fied questions (original and 6 copies) and increase
in number of copies of papers on other motions
(original and 1 copy) (see new Rule 500.21(d))

Catch Us on the Web at
WWW.NYSBA.ORG/COMFED
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The New York State Bar Association presents a continuing legal education program on

“Recent Developments in Shareholder Litigation and
Related Government Enforcement Initiatives”
Friday, June 10, 2005 • New York City
Co-sponsored by the Committee on Securities Litigation and Committee on Class Action of the Commercial and Federal Litigation
Section and the Committee on Continuing Legal Education of the New York State Bar Association

Program Description
This program, jointly sponsored by the Committee

on Securities Litigation and Committee on Class Action
of the Commercial and Federal Litigation Section, will
provide presentations and active exchanges between
members of both the plaintiff and defense bar, as well as
representatives of the judiciary and various federal and
state agencies, concerning current developments in state
and federal shareholder litigation. Topics covered will
include developments in securities litigation and deriv-
ative actions, evolving standards of corporate gover-
nance, related criminal and regulatory proceedings, and
continuing developments in director and officer insur-
ance coverage. This full day program provides material
of interest to both litigation and corporate law practi-
tioners, at both beginning and more advanced levels.

The New York State Bar Association’s Committee
on Continuing Legal Education has been certified by the
New York State Continuing Legal Education Board as
an Accredited Provider of continuing legal education in
the State of New York. We will gladly assist attorneys
admitted in New York and those admitted in other

MCLE states in obtaining MCLE credit for attending
this program. Information and/or forms for that pur-
pose will be available at the registration desk on the day
of the program.

Under New York’s MCLE Rules, this program has
been approved for credit for all attorneys, including
those who are newly admitted (less than 24 months).
This course may be used by recently admitted attorneys
for New York MCLE credit consisting of 7.0 credit hours
in practice management and/or areas of professional
practice. This program may be used by all other attor-
neys for 7.0 credit hours in practice management
and/or areas of professional practice, for a total in
either case of 7.0 credit hours.

The New York State Bar Association certifies that
this program has been approved for MCLE credit by the
state Bar of California in the amount of 6.0 hours and by
the Pennsylvania Continuing Legal Education Board for
6.0 hours of substantive law. The Florida Bar approves
all of our CLE programs. All inquiries regarding manda-
tory continuing legal education credits may be directed
to (518) 487-5586.

Program Agenda

8:30-9:00 a.m. REGISTRATION (outside meeting room)

9:00-9:10 I. INTRODUCTION
Stephen P. Younger, Esq.

9:10-10:00 II. OVERVIEW
A. Post-Reform Act developments in legal standards
B. Trends

1. Mutual fund/annuity cases, including damage calculations in market timing and late trad-
ing claims

2. Analyst cases
a. Impact of Lentell (2d Cir.) DeMarco (SDNY) and other decisions

3. Trends in numbers and types of filings
4. Other battlegrounds

C. Interplay of state and federal civil and criminal initiatives and private civil actions

Panelists: Eric R. Dinallo, Esq. (Moderator)
Fred T. Isquith, Esq.
Elaine Buckberg, Ph.D.
George J. Skelly, Esq.
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10:00-10:50 III. CORPORATE GOVERNANCE LITIGATION
A. Recent developments in Delaware case law

1. Good faith after Disney and other recent decisions
2. Special liability rules for directors with special knowledge after Emerging Communications
3. Section 220 demands for books and records
4. Advancement of legal expenses
5. Duties to creditors: Production Resources vs. New York Credit

B. Is it more dangerous to be a director today than in the past?
1. In Delaware: Disney, McKesson/HBOC
2. Out of Delaware: Outside director payments in WorldCom and Enron settlements

C. Sarbanes-Oxley, SEC rule-making and NYSE/NASDAQ listing standards
1. Impact on best practices in director conduct and corporate governance
2. Tensions between federal initiatives and state law

Panelists: Timothy E. Hoeffner, Esq. (Moderator)
John P. (Sean) Coffey, Esq.
Daniel J. Kramer, Esq.
Stephen A. Radin, Esq.
Hon. Leo E. Strine, Jr.

10:50-11:05 Coffee Break

11:05-11:55 IV. THE NEW WORLD OF NON-ISSUER DEFENDANTS
A. Post-Central Bank developments on civil liability

1. Enron and its progeny
2. Central Bank developments in the Second Circuit and other circuits
3. Focus on business partners, lenders and other providers under the SEC’s civil aiding and

abetting authority
B. Recent developments in liability under Rules 10b-5(a) and (c)

1. Royal Ahold, In re Global Crossing and other decisions
2. SEC amicus positions

Panelists: Ira A. Schochet, Esq. (Moderator)
Anthony J. Harwood, Esq.
Jay W. Eisenhofer, Esq.
Edward Labaton, Esq.
Jay B. Kasner, Esq.

11:55-1:15 p.m. LUNCH (on your own)

1:15-2:05 V. DEVELOPMENTS ON THE CRIMINAL SIDE
A. The view from the regulator’s standpoint and from the target’s standpoint

1. Waivers of attorney-client privilege as a condition of effective negotiations
B. Penalties for inadequate cooperation
C. Criminal prosecutions of violators

1. Computer Associates/Kumar
2. Merrill Lynch/Nigerian Barges
3. The role of sentencing guidelines in corporate prosecutions

D. Prosecutions and civil actions against “gatekeepers,” including in-house counsel
E. Ethics issues—who is the client?
F. Implications of changes in the “know your customer” rules

Panelists: Meyer Eisenberg, Esq.
Arthur D. Middlemiss, Esq.
Peter K. Vigeland, Esq.
Leslie R. Caldwell, Esq.
Barry W. Rashkover, Esq.
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2:05-2:20 Coffee/Soft Drink Break

2:20-3:10 VI. EVOLVING AND/OR UNSETTLED ISSUES
A. Whither loss causation?

1. Dura Pharmaceuticals
2. Developments in the Second (Lentell) and other Circuits

B. The viability of group pleading post-Reform Act
C. Circuit splits and other recent developments in “safe harbor” and related defenses
D. PSLRA removal and preemption

1. Jockeying between federal and state claims—WorldCom and others
2. Impact of Dabit decision (2d Cir.)
3. Unique issues posed by 1933 Act claims
4. State carve outs under the Class Action Fairness Act

E. Institutional use of state court venues for non-class action claims
F. Use of unidentified or “confidential” sources for pleading purposes
G. Partial settlements and coming to grips with PSLRA’s judgment reduction provisions

1. Worldcom
2. In re IPO Securities Litigation

Panelists: Douglas C. Conroy, Esq. (Moderator)
Gregory A. Markel, Esq.
Jeffrey A. Klafter, Esq.
Carolyn G. Nussbaum, Esq.
Fred T. Isquith, Esq.

3:10-4:00 VII. DIRECTORS AND OFFICERS LIABILITY INSURANCE
A. How is the marketplace responding in terms of coverage being offered?
B. What defenses to coverage are insurers actually pursuing?

1. Tyco, Health South and other decisions
2. To what extent can rescission claims be avoided/defeated

by severability provisions?
3. How does this impact plaintiff’s theories of recovery?

C. Is coverage litigation by insurers increasing and is it successful?
1. How have courts dealt with insurer’s claims for rescission?

D. Personal contributions by directors on top of D & O insurance payments
1. The role of institutional plaintiff’s in seeking individual contribution as a condition of settle-

ment (WorldCom/Enron)

Panelists: Steven P. Younger, Esq. (Moderator)
John P. (Sean) Coffey. Esq.
Anthony Tatulli (AIG)
Paul A. Ferrillo, Esq.
Jonathan Legge

4:00 p.m. ADJOURNMENT
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Program Faculty
Program Planning Chair
Douglas C. Conroy, Esq.
Paul, Hastings, Janofsky & Walker, LLP
Stamford, CT

Speakers (in alphabetical order)

Elaine Buckberg, Ph.D.
Vice President
NERA Economic Consulting
National Economic Research Associates, Inc.
New York City

Leslie R. Caldwell, Esq.
Morgan, Lewis & Bockius LLP
New York City

John P. (Sean) Coffey, Esq.
Bernstein Litowitz Berger & Grossman LLP
New York City

Eric R. Dinallo, Esq.
Managing Director
Morgan Stanley
New York City

Meyer Eisenberg, Esq.
Deputy General Counsel
Securities and Exchange Commission
Washington, DC

Jay W. Eisenhofer, Esq.
Grant & Eisenhofer, P.A.
Wilmington, DE

Paul A. Ferrillo, Esq.
Weil, Gotshal & Manges LLP
New York City

Anthony J. Harwood, Esq.
Holland & Knight LLP
New York City

Timothy E. Hoeffner, Esq.
Saul Ewing LLP
Philadelphia, PA

Fred T. Isquith, Esq.
Wolf Haldenstein Adler Freeman & Herz LLP
New York City

Jay B. Kasner, Esq.
Skadden, Arps, Slate, Meagher & Flom LLP
New York City

Jeffrey A. Klafter, Esq.
Klafter & Olsen LLP
White Plains

Daniel J. Kramer, Esq.
Paul, Weiss, Rifkin, Wharton & Garrison LLP
New York City

Edward Labaton, Esq.
Goodkind Labaton Rudoff & Sucharow LLP
New York City

Jonathan Legge
Managing Director
Private Equity and M & A Practice
Marsh, Inc.
New York City

Gregory A. Markel, Esq.
Cadwalader, Wickersham & Taft LLP
New York City

Arthur D. Middlemiss, Esq.
New York County District Attorney’s Office
New York City

Carolyn G. Nussbaum, Esq.
Nixon Peabody LLP
Rochester

Stephen A. Radin, Esq.
Weil, Gotshal & Manges LLP
New York City

Barry W. Rashkover, Esq.
Sidley Austin Brown & Wood LLP
New York City

Ira A. Schochet, Esq.
Goodkind Labaton Rudoff & Sucharow LLP
New York City

George J. Skelly, Esq.
Nixon Peabody LLP
Boston, MA

Hon. Leo E. Strine, Jr.
Vice Chancellor
Delaware Court of Chancery
Wilmington, DE

Anthony Tatulli
AIG

Peter K. Vigeland, Esq.
Wilmer Cutler Pickering Hale & Dorr LLP
New York City

Stephen P. Younger, Esq.
Patterson, Belknap, Webb & Tyler LLP
New York City

Program Location
Holiday Inn Martinique on Broadway
49 West 32nd Street
New York, NY 10001
(212) 736-3800
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N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

www.nysba.org

• Fresh new look for 2005

• Easier to navigate

• More resources right on your home page

• One-click access to the resources you need

• Unique substantive legal content at your fingertips

Visit the newly redesigned
www.nysba.org
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Section Committees and Chairs
Antitrust
Jay L. Himes
NYS Attorney General’s Office
(212) 416-8282
E-mail: jay.himes@oag.state.ny.us

Appellate Practice
Preeta D. Bansal
Skadden Arps Slate Meagher &

Flom LLP
(212) 735-2198
E-mail: pbansal@skadden.com

David H. Tennant
Nixon Peabody LLP
(585) 263-1000
E-mail: dtennant@
nixonpeabody.com

Arbitration and Alternative
Dispute Resolution
Deborah Masucci
AIG Domestic Brokerage Group
(212) 770-1288
E-mail:deborah.masucci@
aig.com

Carroll E. Neesemann
Morrison & Foerster, LLP
(212) 468-8138
E-mail: cneesemann@mofo.com

Bankruptcy Litigation
Douglas T. Tabachnik
Law Offices of

Douglas T. Tabachnik
(732) 792-2760
E-mail: dttlaw@aol.com

Civil Practice Law and Rules
James Michael Bergin
Morrison & Foerster LLP
(212) 468-8033
E-mail: jbergin@mofo.com

Susan M. Davies
Law Offices of Gregory P. Joseph,

LLC
(212) 407-1208
E-mail: sdavies@josephnyc.com

Civil Prosecutions
Neil V. Getnick
Getnick & Getnick
(212) 376-5666
E-mail: ngetnick@
getnicklaw.com

Class Action
Ira A. Schochet
Goodkind Labaton Rudoff &

Sucharow, LLP
(212) 907-0864
E-mail: ischochet@glrslaw.com

Commercial Division
Vincent J. Syracuse
Tannenbaum Helpern

Syracuse & Hirschtritt LLP
(212) 508-6722
E-mail: syracuse@tanhelp.com

Complex Civil Litigation
Edward A. White
Hartman & Craven LLP
(212) 753-7500
E-mail:
ewhite@hartmancraven.com

Construction Litigation
J. Scott Greer
Lewis & Greer, P.C.
(845) 454-1200
E-mail: jsgreer@lewisgreer.com

John F. Grubin
Wasserman Grubin

& Rogers, LLP
(212) 581-3320
E-mail: jgrubin@wgrlaw.com

Creditors’ Rights and
Banking Litigation
Peter J. Craig
Peter Craig & Associates PC
(585) 586-1060
E-mail: pjcraig@aol.com

Michael Luskin
Luskin Stern & Eisler, LLP
(212) 293-2700
E-mail: mluskin@lse-law.com

S. Robert Schrager
Bondy & Schloss, LLP
(212) 661-3535
E-mail: rschrager@bschloss.com

Electronic Discovery
Adam I. Cohen
Weil Gotshal & Manges LLP
(212) 310-8901
E-mail: adam.cohen@weil.com

Employment and Labor
Relations
Gerald T. Hathaway
Littler Mendelson, P.C.
(212) 583-2684
E-mail: ghathaway@littler.com

Evidence
Lauren J. Wachtler
Montclare & Wachtler
(212) 509-3900
E-mail: ljwachtler@
montclarewachtler.com

Ethics and Professionalism
Anthony J. Harwood
Holland and Knight LLP
(212) 513-3559
E-mail:
tony.harwood@hklaw.com

James M. Wicks
Farrell Fritz P.C.
(516) 227-0617
E-mail: jwicks@farrellfritz.com

Federal Court Attorneys
Erich O. Grosz
Debevoise & Plimpton LLP
(212) 909-6808
Email: egrosz@debevoise.com

Federal Judiciary
Carol E. Heckman
Harter, Secrest & Emery, LLP
(716) 853-1616
E-mail: checkman@hselaw.com

Jay G. Safer
LeBoeuf, Lamb, Greene &

MacRae, LLP
(212) 424-8287
E-mail: jsafer@llgm.com

Federal Procedure
Gregory K. Arenson
Kaplan Kilsheimer & Fox, LLP
(212) 687-1980
E-mail: garenson@
kaplanfox.com

Intellectual Property
Peter Brown
Brown Raysman et al.
(212) 895-2480
E-mail:
pbrown@brownraysman.com

International Litigation
Stephen H. Orel
Wolf Haldenstein Adler Freeman
& Herz LLP

(212) 599-0916
E-mail: shorel@yahoo.com

Ted G. Semaya
Eaton & Van Winkle LLP
(212) 561-3615
E-mail: tsemaya@evw.com

Internet and Litigation
Peter J. Pizzi
Connell Foley LLP
(973) 533-4221
E-mail: ppizzi@connellfoley.com

Membership
Edwin M. Baum
Proskauer Rose LLP
(212) 969-3175
E-mail: ebaum@proskauer.com

Pro Bono and Public Interest
Michael W. Martin
Fordham Univ. School of Law
(212) 636-7781
E-mail: mwmartin@mail.lawnet.
fordham.edu

Bernard W. McCarthy
Chadbourne & Parke, LLP
(212) 408-5397
E-mail: bernard.w.mccarthy@
chadbourne.com

Publications
Carrie H. Cohen
NYS Attorney General’s Office
(212) 416-8242
E-mail:
carrie.cohen@oag.state.ny.us

Real Estate Litigation
David Rosenberg
Marcus Rosenberg

& Diamond LLP
(212) 755-7500
E-mail: dr@realtylaw.org

Securities Litigation
Douglas Clinton Conroy
(203) 961-7400
E-mail: douglasconroy@
paulhastings.com

James D. Yellen
Morgan Stanley
(914) 225-5565
E-Mail: james.yellen@
morganstanley.com

State Court Counsel
Tracee E. Davis
Zeichner Ellman & Krause LLP
(212) 223-0400
E-mail: tdavis@zeklaw.com

Kathy M. Kass
NYS Supreme Court
(212) 374-4710
E-mail: kkass@courts.state.ny.us

State Judiciary
Charles E. Dorkey, III
Torys LLP
(212) 880-6300
E-mail: cdorkey@torys.com

Technology
Daniel P. Levitt
(212) 687-3455
E-mail: levittdan@aol.com

Trial Practice
Michael J. Levin
Barger & Wolen, LLP
(212) 557-2800
E-mail: mlevin@barwol.com
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Commercial
Leasing

• Editor-in-Chief,
Joshua Stein, Esq.

• Written from both 
landlord’s and tenant’s
perspective

• Numerous checklists,
model leases, forms,
and contracts

• Covers everything from
the basics to the 
“hidden” issues that
can arise

Your clients’ existing lease will expire soon, or
they’re opening a new location or consolidat-
ing some functions. What if the construction
goes over budget or takes too long? What if
your clients can’t move out before their old
lease expires? Would your clients prefer flexi-
bility or certainty in their lease? 

The owner of a building faces an entirely dif-
ferent set of questions: How to get the right
kinds of tenants into the building? How to
assure that tenants pay the highest possible
rent? Would the owner trade some rent rev-
enue for greater tenant stability?

Commercial Leasing discusses all of these
issues. This two-volume, 1,344-page reference
is written and edited by leading experts in the
field. It examines in detail the issues that arise
in lease negotiations. 

Commercial Leasing features numerous forms
and exhibits, including model leases, making
this an especially valuable reference. 

THE NEW YORK STATE BAR ASSOCIATION ANNOUNCES
A MAJOR NEW PUBLICATION

New Release

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452       www.nysba.org/pubs
Mention Code: CL2443

Expand your professional knowledge

Product Info and Prices

Book Price*
2004 • 1,344 pp., loose-leaf, 
2 volumes • PN: 4041

NYSBA Members $130

Non-Members $165

*Price includes shipping and handling
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