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I am very proud of our Sec-
tion’s accomplishments over the
past ten months. Thanks to the
hard work and dedication of our
Section’s Executive Committee,
we have revived Inside, our
newsletter, and revamped our
Web site. We also restructured the
Section’s administration, remov-
ing our various Section Commit-
tees which were no longer active,
and increased our Executive
Committee membership by five positions. The Execu-
tive Committee is now the vehicle through which all of
the Section’s activities and programs will be planned. In
addition, we have focused on creating programs which
not only carry CLE credits, but which we hope have
been, and will continue to be, of practical value and aca-
demic benefit.

January 2000
We started the year at the NYSBA Annual Meeting

with a joint afternoon program with the Commercial
and Federal Litigation Section titled, “Multi-Discipli-
nary Practices and Ethics” moderated by Thomas O.
Rice, Esq. (NYSBA President). The four panelists—
Robert E. Brown, Esq. (Brown Boylan Brown Code
Fowler Vigdor & Wilson), Steven C. Krane, Esq.
(Proskauer Rose), Robert L. Ostertag, Esq. (Ostertag &
O’Leary) and Claudia L. Taft, Esq. (KPMG Peat Mar-
wick)—debated on the role of the attorney in multi-dis-
ciplinary practice and the ethical considerations raised
thereby.

May 2000
Our Spring meeting was held in the picturesque

town of Niagara-on-the-Lake in Canada. This weekend-
long event, cosponsored with the Commercial and Fed-
eral Litigation Section, featured, among other things, a
morning session titled, “Litigation without Borders:
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Corporate Counsel Discuss Implications of the Global
Marketplace and the New Economy on Litigation Man-
agement.” Topics included multi-jurisdictional litigation
management of class actions, coordinating defense
strategies, ADR, and efficient use of both outside and in-
house counsel resources. Many thanks to the panelists—
Jill K. Bond, Esq. (Rich Products), Wendy A. Kelley, Esq.
(BMO Nesbitt Burns), Steven A. Moll, Esq. (The Thom-
son Corporation), David B. Perlman, Esq. (Citizen
Watch), Edward J. Weiss, Esq. (Time Warner), The Hon-
orable Frederick J. Scullin, Jr. (U.S. District Court,
N.D.N.Y.) and The Honorable Mr. Justice James M. Far-
ley (Ontario Superior Court of Justice) for a fascinating
discussion.

June 2000
On June 16, 2000, Chairperson-elect Gary F. Roth

made a guest appearance on The Ron Thomas Small
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Business Forum on WNYE-FM. The Forum is a half-
hour radio magazine providing practical management
advice to small business entrepreneurs in the tri-state
area. Gary discussed the Section’s brochure, “How
Companies Can Prevent Legal Problems and Save Legal
Expenses.”

October 2000
On October 5, 2000, we presented “Ethics for Corpo-

rate Counsel” to a sell-out crowd at the Le Parker Meri-
dien Hotel in Manhattan. First, Debra L. Raskin, Esq.
and Anne C. Vladeck, Esq. of Vladeck, Waldman, Elias
& Englehard, and Jill L. Rosenberg, Esq. of Orrick, Her-
rington and Sutcliffe, held a question-and-answer ses-
sion on “The Lawyer as Employee: Ethical Issues when
Lawyers Become Litigants.” Next, John Villa, Esq. of
Williams and Connolly, presented hypothetical cases for
the audience’s participation, covering issues such as
direct and potential conflicts of interest, informed con-
sent, and the “corporate ladder rule.” Richard M. Maltz,
Esq. of Gentile, Brotman, Maltz & Benjamin, then dis-
cussed the New York Code of Professional Responsibili-
ty, disciplinary proceedings and ethical issues relating to
multi-jurisdictional practice. A complimentary cocktail
reception followed the Program. Special thanks go to
our Program Chair, Gary F. Roth, Esq., as well as to Jan-

ice Handler, Esq., Jay L. Monitz, Esq. and Steven G.
Nachimson, Esq. for their work in putting this highly
successful event together.

Looking Ahead to 2001
Plan ahead and mark your calendar! On January 24,

2001, our Section’s Annual Meeting will be held at 8:30
a.m., to be followed by a joint morning program and
luncheon with the International Law and Practice Sec-
tion, and an afternoon joint program with the Commer-
cial and Federal Litigation Section, on e-Commerce.
Topics will include UETA, advertising, privacy and
online dispute resolution. Please join us for what is sure
to be an interesting and informative event.

Finally, as mentioned above, we recently amended
our Section’s by-laws to add five more Executive Com-
mittee member slots. Should you wish to become
involved in our Section’s activities, we hope you will
take this opportunity to do so by contacting me or any
Executive Committee member. 

As always, your comments and suggestions for
future Section activities are most welcome. I look for-
ward to hearing from you.

Bonni G. Davis
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No-Nonsense Management of IP
By George B. Snyder

Thomas Edison once observed that invention is 10
percent inspiration and 90 percent perspiration. This
applies equally to management of inventions and other
intellectual property (IP) resources.

Today’s environment requires that successful busi-
nesses have an in-depth mastery of the intellectual
property they own, and strategies for using it to their
best advantage. Technology must be secured and uti-
lized insightfully in order to maintain a competitive
edge. Strong trade identity must be developed and
defended against encroachment. Because of globaliza-
tion an international approach must be taken.

To be effective, a management program should
incorporate the following essential components:

1. Inventorying of the company’s intellectual prop-
erty;

2. Determination of the company’s strategic objec-
tives in developing and utilizing its intellectual
property;

3. Execution of an action plan consciously designed
to achieve the company’s objectives;

4. Vigilant monitoring of the activities of others in
the marketplace;

5. Provision of adequate staffing;

6. Institution of an overview mechanism.

Such a program will lead to an informed strategy
for utilizing intellectual property in a cost-effective man-
ner which produces results. A closer examination of the
critical program elements shows why.

IP Inventory
Cataloguing the company’s portfolio of patents,

trademark/copyright registrations, and pending appli-
cations should be supplemented by an audit of “R&D,”
marketing and other creative operations for items not
yet “in the system.” Review of “R&D” records, and dia-

logue with knowledgeable personnel, may reveal inven-
tions and other technological information that merit
coverage by a patent (or sometimes copyright registra-
tion in the case of software), or treatment as a trade
secret. Similarly, analysis of the various brand names,
tag lines and logos in use, or on the drawing board in
“marketing,” can highlight heretofore underappreciated
trademark, trade dress or trade name rights. 

Once a current compendium is assembled it should
be updated regularly so that its value does not erode.
This can be done by institutionalizing procedures for
keeping the company’s legal department apprised of
new matters. Useful mechanisms are contemporaneous
preparation of invention disclosures, and their submis-
sion for attorney review, and creation of a liaison func-
tion to bring technological and marketing developments
to the attention of “legal.”

Company Objectives
Setting priorities for the development and use of

intellectual property in the context of the company’s
overall business plan is also important. When a particu-
lar technology is highly efficacious, or when a specific
brand very strong, the company’s best interests are
often served by excluding all others from its use
through vigorous enforcement activities. Alternatively,
if the objective is to develop technology and license it as
a revenue-generating activity, then a more conciliatory
business-oriented approach would be warranted. Ulti-
mately, the company’s priorities will go hand-in-hand
with the nature of its intellectual property assets to form
the framework for IP policy.

Action Plan
As indicated above, a decision that the company

should maintain an exclusive position in the market-
place will dictate an aggressive enforcement posture.
This might consist of (1) an expedited out-of-court polic-
ing attempt via fast-track correspondence threatening
suit (in an initial effort to hold cost down), followed
promptly by (2) litigation or an alternative form of con-
tested proceeding, if informal efforts are not fruitful.
Settlement would necessarily entail termination of all
offending activities. On the other hand, if the goal is
licensing (or other cooperative business arrangement)—
or if the intellectual property concerned does not realis-
tically warrant the mounting of an all-out effort—a live-
and-let-live approach may be better. A more deliberate,
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less confrontational exchange could be structured with a
view to an eventual business deal. This could take the
form of a license, a joint venture arrangement, or agreed
coexistence in which the encroacher promises to steer
clear of the company’s rights. Of course, the plan which
is devised and executed must take into account the geo-
graphic venue of the dispute or contemplated transac-
tion, whether the company has any pertinent intellectual
property assets in that country, and how extensive they
are.

Vigilance
Sales and marketing personnel usually keep track of

the company’s competitors, and probably have a volu-
minous file on this topic. Similarly, R&D personnel fol-
low the scientific literature and accordingly have knowl-
edge of technological developments outside the
company. Setting up a system for liaison with those indi-
viduals can provide an invaluable source of information
on the activities of others.

Another good source of information is the Patent
and Trademark Office’s Official Gazette. This publica-
tion summarizes, on a weekly basis, the contents of all
newly-issued U.S. patents and published trademark
applications, each by subject matter category for ease of
reference. Various other nations’ patent/trademark
offices have similar publications, and there are contract
services which also report published IP developments.
These furnish reliable insights into the plans of others.

Staffing
Getting the right team to staff the functions

described above is essential. In-house personnel should
be selected based on experience (if any) and aptitude,
taking into account the detail-oriented nature of intellec-
tual property work. Outside counsel should be well-
rounded in their capabilities, and flexible in their
approach, so that achievement of the company’s busi-
ness objectives is the controlling factor in devising and
executing a plan of action, rather than adopting a plan
to fit counsel’s particular expertise. Work assignments
both to in-house and outside personnel should take con-
tinuity into account. If the company’s intellectual prop-
erty is treated like an orphan, results will suffer. 

Overview
It is beneficial to perform a periodic analysis of the

measures put in place. This should transcend routine
review of the progress of pending matters, and instead
address higher-order issues such as: whether the system
adopted is sufficiently responsive to developments;
whether staffing arrangements are adequate; and most
important, whether the company’s business objectives
are being achieved. 

Conclusion
The hard work necessary to implement this pro-

gram will pay dividends when the company’s return on
its intellectual property investment is recognized as a
substantial contributor to the bottom line.

George B. Snyder is a partner in the Intellectual
Property Department of Kramer Levin Naftalis &
Frankel LLP in New York City. For further information
he can be contacted at (212) 715-9245, or by e-mail,
gsnyder@kramerlevin.com
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Representation Rights of Employees Under
Sturgis and Weingarten
By Diane Windholz and Elise Bloom

Two important decisions from the National Labor
Relations Board (NLRB or “Board”) have expanded the
representation rights of employees and increased the
potential for unwanted interference with employers’
legitimate interests in managing their workforces. The
rules of law contained in these decisions will energize
the labor movement by providing new issues for union
organizers to appeal to nonunion workers. As we
approach a change of administration in Washington, the
Board may be eager to exercise its existing authority and
make more corrections in federal labor policy that may
further strengthen employee rights. 

Board Stretches Unions’ Reach to Temporary
Employees Supplied by Agencies

In a ruling widely regarded as favoring the interests
of organized labor, the National Labor Relations Board
handed down a decision broadening the rights of tem-
porary and other contingent workers to be represented
by a union. Under the ruling, it will be easier for labor
unions to organize temporary and other nontraditional
workers procured from a supplier agency along with an
employer’s regular employees.1

The August 25 decision in two consolidated cases,
M.B. Sturgis, Inc. and Jeffboat Division, American Commer-
cial Marine Service Company,2 significantly alters the legal
framework under the National Labor Relations Act
(NLRA or “Act”) for temporary employees in both
unionized and union-free work environments. Since
1990 in the case Lee Hospital,3 the NLRB had held that
the only way temporary workers could be represented
by a union and bargain with the “user” employer was if
both the temporary agency and its client company con-
sented to “multi-employer” bargaining. The Sturgis
decision overrules Lee Hospital, clearing the way for tem-
porary workers to be included along with a company’s
regular workforce in a previously unorganized bargain-
ing unit or merged into an existing bargaining unit.

The M.B. Sturgis Case in the Nonunion
Setting

M.B. Sturgis, Inc. manufactures flexible gas hoses at
its Maryland Heights, Missouri facility and has approxi-
mately 35 full-time employees and 10-15 temporary
employees procured through a supplier company. The

temporary employees do essentially the same work as
the full-time employees. In 1995, the Textile Processors,
Service Trades, Health Care, Professional and Technical
Employees International Union, Local 108 filed a peti-
tion to represent Sturgis’ full-time employees. The com-
pany argued that the voting unit also should include the
temporary employees. However, relying on the Lee Hos-
pital decision, the Board’s regional director excluded the
temporary employees and directed an election among
the full-time employees only. The company appealed
that decision to the full Board.

The Jeffboat Division Case in the Unionized
Setting

The Jeffboat case involved a unionized employer
operating an inland river shipbuilding facility in Jeffer-
son, Indiana. The company has 600 employees in a pro-
duction and maintenance unit represented by the Inter-
national Brotherhood of Teamsters, Local 89. On a
regular basis, the company also uses 30 welders and
steamfitters from a supplier company. Jeffboat managers
and supervisors direct the temporary employees and
have the authority to discipline them. The temporary
employees are not represented by Local 89.

In 1995, Local 89 filed a unit clarification petition
with the NLRB, asserting the temporary employees con-
stituted an “accretion” to the existing production and
maintenance unit. Under “accretion” a smaller group of
nonunion employees is merged into a larger group of
unionized employees without holding an election. Rely-
ing on Lee Hospital, the NLRB Regional Director dis-
missed the petition because the temporary agency had
not consented to multi-employer bargaining. 
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Understanding and Applying the Legal
Analysis of the Sturgis Decision

Recognizing the increased reliance by employers on
temporary and other contingent workers, the Board
found that to require the consent of both the supplier
employer and the user employer “effectively denied
representation rights guaranteed under the National
Labor Relations Act.” In overruling the Lee Hospital deci-
sion, the Board formulated new criteria for including
temporary and other contingent workers in a collective
bargaining unit that does not depend upon the consent
of the supplier and the user companies. 

Under the Board’s new analysis, temporary workers
may be included in a bargaining or voting unit with a
user employer’s regular employees if two factors are
present: (1) the supplier company and the user company
are determined to be joint employers; and (2) the tempo-
rary employees share a community of interest with the
user company’s regular employees. 

As a practical matter, satisfying joint employer sta-
tus in the context of supplier and user companies is very
easy, particularly in a manufacturing setting like Sturgis.
Under NLRB case law, employers are joint if they “share
or co-determine matters governing essential terms and
conditions of employment.”4 If two employers have the
authority to affect matters of the temporary workers,
such as hiring, firing, discipline, supervision, and direc-
tion, then they are joint employers. For example, in the
Jeffboat case, the Board found joint employer status in
the fact Jeffboat managers directed the work of the tem-
porary employees and disciplined them. Even where
there are supervisors from the supplier company on-site
to assist in disciplining the temporary workers, the day-
to-day direction almost always lies with the supervisors
of the user company.

If joint employer status exists, the Board will then
decide whether the temporary workers share a “com-
munity of interest” with the user company’s regular
workers. Community of interest means there is a “mutu-
ality of interests” in wages, hours and working condi-
tions. However, if the temporary employees are per-
forming the same work as the employees of the user

company, and if they interact with each other and share
facilities such as break rooms, parking lots and
restrooms, then more likely than not the Board will find
a community of interest and will include the temporary
workers in the voting unit.

Preparing for the Impact of the Decision
The Sturgis decision has been hailed as “an impor-

tant step” in organizing temporary workers by AFL-CIO
President John Sweeney. Labor unions are eager to tap
the pool of temporary workers, who are likely vulnera-
ble to union organizing on issues including regular
employee status, job security, and enhanced benefits.

The Implications for Union-Free Employers
Given the way most employers use temporary

employees, those employees will be included in a bar-
gaining unit and given the opportunity to vote for rep-
resentation. It is likely that unions will seize this poten-
tial to reach a source of new members and focus their
organizing efforts on the temporary workers while
involving the regular workforce in a campaign costly to
management. Terminating the business relationship
with the temporary agency during active organizing
would be considered an unfair labor practice, which
could subject both companies to liability. Thus, the user
employer would be tied to the temporary agency for the
duration of the organizing and perhaps beyond it. 

This new ruling significantly increases the chal-
lenges for nonunion employers that rely upon tempo-
rary and other contingent workers to fill their staffing
needs. For those employers, remaining union free will
now require a more complex employee relations strate-
gy and may include working with legal counsel experi-
enced in handling multiple employer issues. Here are
some of the issues to consider: 

• How does your company use temporary workers?
Is there a good chance the supplier agency and
your company will be considered joint employ-
ers? If so, is there a community of interest
between the groups of employees?

• Do your temporary workers have a reasonable
expectation of continued employment or do they
have a “date certain” for the employment to end?

• Does your company use temporary employment
as a screening process and offer regular employ-
ment status to individuals who meet performance
standards?

• How are the temporary employees perceived by
your regular workforce? Do the regular employ-
ees have strong feelings one way or the other
about them?
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• How close is your relationship with the supplier
company? If union organizing occurs among the
temporary workers at your company, who would
make the important decisions? What happens if
the supplier company takes an approach decided-
ly different than yours? 

The Implications for Unionized Employers
The impact of the Sturgis decision on unionized

employers is of great concern considering the immedi-
ate opportunity for a union to petition for inclusion of
temporary workers into an existing bargaining unit. The
Board would simply apply the two-step analysis: are the
supplier company and the user company joint employ-
ers, and do the employees share a community of inter-
est. If yes, then the user company would be forced to
apply the terms of the collective bargaining agreement,
including all wages, benefits and terms and conditions
of employment, to all of the temporary workers accreted
to the bargaining unit. This could be an extremely costly
experience for both the supplier and the user company.

As with the considerations for union-free employ-
ers, the issues in this area are complex and actions
should not be taken without proper legal counsel. At a
minimum, the user company should: 

• Analyze how temporary workers are used. Is
there a good chance the temporary agency and the
user company will be considered joint employers?
If so, is there a community of interest between the
groups of employees?

• Analyze existing collective bargaining agree-
ments. Do they include express language concern-
ing the use of temporary workers? How are recog-
nition clauses worded? What has been the history
of using temporary workers? 

• What is the relationship with the supplier compa-
ny? What is that company’s position on unioniza-
tion?

Asking these questions and analyzing the answers
will assist both nonunion and unionized employers in
their efforts to preserve management rights and avoid
unwanted intrusion into employee relations policies and
practices. In this volatile situation, it is imperative that
employers relying upon temporary and other contin-
gent workers consult with labor counsel to determine
their particular vulnerability to union efforts and to plan
a strategy that minimizes the potential for organizing
success. 

Right to Representation During Interview Is
Expanded to Nonunion Employees

In a decision with the potential to impact the work-
place investigation practices of all nonunionized employers,

the National Labor Relations Board has ruled that
nonunion employees have the right to have a represen-
tative present during an interview that might reason-
ably lead to disciplinary action. Ruling 5-4, the Board
found that the so-called Weingarten rights of unionized
employees also apply to employees not represented by a
union. Given the scope of this decision, all employers
should be advised about what it means and how it will
affect the way they conduct investigations of non-super-
visory employees.5

What are Weingarten Rights?
In 1975, the United States Supreme Court upheld a

decision by the Board that employees have a right, pro-
tected by § 7 of the National Labor Relations Act, to
insist upon union representation during an investigato-
ry interview by the employer, provided the employee
“reasonably believes” the interview “might result in dis-
ciplinary action.”6 The Supreme Court explained that
this right arises from § 7’s “guarantee of the right of
employees to act in concert for mutual aid and protec-
tion.” The Weingarten right has been applied to union-
ized workforces and is limited to situations in which an
employee specifically requests representation. An
employer is not required to advise the employee of this
right in advance, and it applies only to investigatory
meetings and not to meetings when, for example, the
employer communicates a decision regarding a discipli-
nary matter.

Whether the employee’s belief that discipline might
result from the interview is reasonable is based on
“objective standards” and upon an evaluation of all the
circumstances. If the employee does have a reasonable
belief that discipline may result from the interview and
requests a representative, the employer must either
grant the request, dispense with the interview, or offer
the employee the option of continuing the interview
unrepresented or not having an interview. If an employ-
er refuses to allow union representation but goes ahead
with the interview, or if the employer disciplines the
employee for refusing to participate in the interview
after denying the employee union representation, the
employer has committed an unfair labor practice in vio-
lation of the NLRA.

The Decision in the Epilepsy Foundation
Case

In the earlier 1980s, the Board had applied Wein-
garten rights to nonunion employees for a brief period.
However, since 1984 the Board had held nonunion
employees are not entitled to Weingarten rights. In the
Epilepsy Foundation decision, the Board concluded that
its earlier rulings were inconsistent with the Supreme
Court’s rationale in the Weingarten case and with the
purposes of § 7 of the NLRA to guarantee employees the

NYSBA Inside |  Winter 2000  | Vol. 18 | No. 1 7



right to engage in concerted activity for their mutual aid
and protection.

The charging party in the Epilepsy Foundation case
was a nonunion employee who, along with a co-worker,
had prepared a memorandum to the foundation’s Exec-
utive Director outlining criticisms of their supervisor.
The Executive Director requested a meeting with the
employee and the supervisor to discuss the memo. The
employee told the Executive Director he felt intimidated
by the request and asked that the co-worker also be
present at the meeting. His request for the co-worker
was denied, after which he again expressed opposition
to the meeting. He subsequently was dismissed for
gross insubordination.

The employee filed a complaint with the National
Labor Relations Board charging the employer with an
unfair labor practice. Following existing precedent, the
Administrative Law Judge (ALJ) found the discharge
did not violate the NLRA because the Weingarten right
to representation did not apply to nonunionized
employees. The Board, however, reversed the ALJ’s
opinion and overruled the existing case law. The Board
explained that the right to representation is grounded in
§ 7 of the NLRA which guarantees the right of employ-
ees to engage in concerted activity for purposes of
mutual aid and protection. Flowing from this is the right
to act together to address the imposition of unjust disci-
pline. Since § 7 rights apply to all employees, whether
unionized or not, the Board found the termination was
unlawful and ordered the employer to offer the employ-
ee reinstatement and back pay.

The Implications for the Nonunion
Workplace

Nonunion employers are likely to be unfamiliar
with the Weingarten rule of co-worker representation at
investigatory or disciplinary interviews. Employers
must be alerted to this decision and the impact it will
have on current employment practices concerning
investigations and the imposition of disciplinary action. 

While it is an open question whether the Courts of
Appeals will enforce the Board’s order in the Epilepsy
Foundation case, there is no question as to the position
the General Counsel of the NLRB and the Board region-
al offices will take. An employer’s failure to adhere to
the Board’s holding in Epilepsy Foundation with respect
to investigations of employee misconduct may well
result in an unfair labor practice charge and subsequent
litigation before the NLRB. Specifically, employers
should consider the following in developing a policy for
handling Weingarten requests for representation:

* The Weingarten rule applies to any employee
interview which may reasonably be believed will

give rise to discipline, including interviews in
connection with:

• sexual harassment complaints or allegations of
unlawful discrimination;

• suspicion of violation of workplace policies;

• investigation of insubordinate conduct, work-
place violence, or other inappropriate behavior;

• inquiries into theft or misappropriation of
goods or funds;

• investigations of suspected violations of sub-
stance abuse policies; etc.

* The right to have a representative present comes
into play when an employer brings an employee
into a situation that could reasonably be con-
strued as an investigatory interview regarding
conduct that could implicate the employee and
result in discipline against him or her.

* There is no right to representation if there is no
possibility that the employee being interviewed
will be disciplined as a result of the interview, or
if the meeting does not constitute an investigatory
interview (e.g., if the employee is simply being
told the results of an investigation and the
employer’s decision). In other words, if the meet-
ing is to actually execute disciplinary action (pro-
vide the warning, discharge the employee, etc.),
there is no right to representation.

* The employer need not affirmatively inform the
employee of any right to representation before
beginning the interview. There is no “Miranda”
requirement to read the employee his or her
rights.

* If the employee requests the presence of a co-
worker, the employer should either: 1) forgo the
interview, 2) grant the employee’s request, or
3) offer the employee the choice of continuing
without representation or not being interviewed.

* An employer must allow the employee a reason-
able opportunity to speak with a co-worker repre-
sentative prior to the investigative interview. 

* The right to representation by a co-worker does
not extend to representation by an outside attor-
ney, government agent, or union official. 

* The employer is not required to bargain with the
representative, nor is the employer required to
make concessions or compromise with the repre-
sentative.

* If the co-worker specifically requested by the
employee is not available at the time of the inter-
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view, the employee may be given the opportunity
to have another, available co-worker present. If, at
that point, the employee refuses the available co-
worker, the employer is not required to delay the
interview and may proceed without violating the
Act. 

* Failure to grant Weingarten rights is a violation of
the National Labor Relations Act. The National
Labor Relations Board has exclusive jurisdiction
over enforcement of the Act. The sole remedy is
an unfair labor practice proceeding filed with the
Board. The Board is empowered to order make-
whole remedies, including reinstatement, back
pay, and cease-and-desist orders.

The Weingarten-Epilepsy Foundation rule may have
its most profound implications in an employer’s investi-
gation of highly sensitive workplace matters, such as
sexual harassment allegations. The dilemma for
employers is that they must conduct full, complete, and
confidential investigations of any such claims. Under this
ruling, the employee who is the subject of the investiga-
tion may be entitled to bring in another employee with
whom the employer may not feel comfortable dis-
cussing the sensitive and confidential nature of the inci-
dent. 

How employers balance these and other competing
rights and interests will require an assessment of current
workplace investigation policies and practices, as well
as other laws and regulations which may govern the
investigation, discipline and termination processes.
Employers should seek the advice of employment coun-
sel in any such policy review and development, or when
confronted with a request for representation in which
the employer is unsure of its rights and obligations.

Endnotes
1. M.B. Sturgis, Inc., 331 NLRB No. 173.

2. 331 NLRB No. 173.

3. 300 NLRB 947.

4. NLRB v. Browning Ferris Industries, 691 F.2d 1117, 1123 (3d Cir.
1982).

5. Epilepsy Foundation of Northeast Ohio, 331 NLRB No. 92.

6. NLRB v. J. Weingarten Inc., 420 U.S. 251 (1975).
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the national labor and employment law firm of Jack-
son, Lewis, Schnitzler & Krupman. For further infor-
mation, please contact either of them at (212) 697-8200.
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New Federal Law Validates Electronic Signatures
and Transactions
Federal Recognition of “e-Signatures” Fosters e-Commerce,
But Leaves Some Issues Unresolved
By Christopher Wolf, Howard N. Lefkowitz and Amybeth Garcia-Bokor
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An important new federal law went into effect on
October 1, 2000, giving presumptive validity to electron-
ic transactions and “e-signatures.” Until recently, busi-
nesses were faced with a patchwork of state legislation
governing the validity of electronic signatures in busi-
ness transactions. Some 40 states passed various forms
of electronic transaction laws, resulting in disparate lev-
els of legal recognition of electronic signatures and con-
tracts from state to state. Some state laws recognized the
general legitimacy of electronic signatures, others recog-
nized those signatures only when specified technology
was used that provided some assurance of authenticity;
yet others provided recognition only in certain types of
transactions, and some states had not passed specific
legislation. As a practical matter, the lack of uniformity
encumbered business development and expansion of
electronic commerce. 

The lack of uniformity and uncertainty now will
change with the new federal Electronic Signatures and
Global and National Commerce Act (“E-Sign”). The new
law solves some fundamental problems with electronic
transactions, but highlights how many additional legal
issues remain to be resolved when doing business
online.

E-Sign became law on June 30, 2000, and most of its
provisions took effect on October 1, 2000. The law pro-
vides federal legal recognition of electronic business
transactions and is intended to foster state adoption of
more uniform legislation governing electronic transac-
tions. The passage of E-Sign, and laws developed as a
result, will encourage the growth of online business,
and particularly reliance on electronic contracting in
larger and more complex business-to-business and busi-

ness-to-government transactions. Such laws also
promise to increase the type of online business-to-con-
sumer transactions to encompass, among others, online
contracting in insurance, mortgages and other financial
matters.

In a nutshell, the new law provides that any transac-
tion in or affecting interstate or foreign commerce will
not be denied enforceability solely because it was
agreed to (“signed”) electronically, or maintained elec-
tronically, and preempts contrary and inconsistent state
laws. E-Sign requires certain consumer disclosures and
consent, and does not apply to certain types of docu-
ments and notices.

While E-Sign does not preclude a claim that a con-
tract is invalid solely because it was executed or
retained electronically, the law does not prescribe the
manner in which online transactions are to take place.
Importantly, the law enables, but does not require, the
enforcement of an electronic contract. It establishes no
presumptive standards regulating the authenticity of
electronic signatures, the authenticity of the parties’
intent to contract, or the authenticity of electronically-
maintained contracting documents. The law also does
not address other state law issues that govern e-com-
merce or the interplay between E-Sign and foreign laws
that affect the recognition of electronic transactions,
including electronic signatures. Businesses, therefore,
need to develop effective procedures and employ tech-
nology to ensure the viability of their online transac-
tions. 

Understanding the main components of the law and
how to best employ them in your business will require
knowledge of the limits of the law and development of
effective procedures to confidently expand the use of
electronic signatures in your business.

Electronic Signatures and Maintenance of
Contracting Documents Is Valid

Under E-Sign, signatures, contracts and related
transactional records may not be denied legal effect sim-
ply because they are in electronic form. The law broadly
defines “electronic signature” to recognize any “elec-
tronic sound, symbol or process attached to or logically
associated with a contract or other record and executed

“In a nutshell, the new law provides that
any transaction in or affecting interstate
or foreign commerce will not be denied
enforceability solely because it was
agreed to (“signed”) electronically, or
maintained electronically, and preempts
contrary and inconsistent state laws.”
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or adopted by a person with the intent to sign the
record.” It defines “electronic” to mean “relating to tech-
nology having electrical, digital, magnetic, wireless,
optical, electromagnetic or similar capabilities.” The law
provides recognition not only of electronic signatures by
the contracting parties, but also electronic notarization
of such documents.

The statute’s broad definition of what constitutes an
electronic signature is intended to be “technologically
neutral,” providing the opportunity for business and
government to develop and adopt technologies appro-
priately suited to their business and online environ-
ment. In permitting neutrality, however, the law does
not provide contracting parties certainty with respect to
what technological means is legally sufficient to ensure
that the signature was authentic—i.e., “executed or
adopted by a person with the intent to sign the record,”
or means for determining the “intent” of the digital
signer.

Companies conducting business online, therefore,
first must select from among a number of rapidly
advancing technologies those that are best suited to
ensure the authenticity of signatures. Second, businesses
must determine whether the signatory intended to be
bound by the contract. While the first issue may be
resolved by a diligent review and selection of available
technology, and by evolving business standards as the
use of electronic signatures becomes more common-
place, the second issue may be more difficult. While cer-
tain biometric technology, such as retinal scanning, may
make it impossible for anyone other than the authorized
user to electronically execute a document, other avail-
able technology does not provide a means of detecting
whether an electronic signature was made by the indi-
vidual authorized to use it or by an unauthorized user.
Thus, companies should navigate this territory carefully
and utilize means consistent with their business needs
to confirm that the signature was intentionally executed
by a person who meant to do so.

Likewise, the statute provides that a contract and
other documents relating to an electronically signed
transaction may not be denied legal effect solely because
the documents are thereafter maintained in electronic
form. The provisions of the law affecting document
retention go into effect between March and June 2001.
This section of the statute provides that documents that
must be retained under federal or state law may be
maintained electronically, provided that they “accurate-
ly reflect the information set forth in the contract or
other record” and that they “remain accessible to all per-
sons who are entitled access” to such documents “in a
form that is capable of being accurately reproduced for
later reference, whether by transmission, printing or
otherwise.” 

Again, E-Sign prescribes no particular technology or
set of circumstances that presumptively satisfies this
requirement. In this arena as well, businesses will need
to determine what technology or service will best enable
compliance with this requirement, such that the accura-
cy of the contracting documents cannot be questioned
by a future litigant, and to avoid claims that documents
were not accessible by a co-contracting party. In addi-
tion, businesses will need to safeguard the security of
the electronically maintained documents to shield them
from improper access or use. 

Consumers Cannot Be Required to Electroni-
cally Contract and Must Have Means to
Access and Retain Electronic Documents

Consumers may not be required to agree to use or
accept electronic signatures or records. E-Sign provides
that when information about a transaction must be pro-
vided to consumers, the information may be provided
electronically when the consumer “affirmatively” con-
sents to electronic communication. 

Obtaining a consumer’s “affirmative” consent to
receive electronic disclosures is satisfied when the con-
sumer has “affirmatively consented and [has] not with-
drawn such consent” to electronic notice. To obtain such
affirmative consent, a consumer, prior to consenting,
must be provided with a “clear and conspicuous state-
ment” advising 

• of any right or option to have the record made
available in paper or non-electronic form; 

• the right to withdraw consent to the provision of
the information in electronic form, a description
of the procedures required to do so, and identifi-
cation of fees and consequences resulting from the
withdrawal of that consent;

• whether the consent applies to the transaction giv-
ing rise to the initial provision of the electronic
record, or to identified categories of records that
may be provided over the course of the parties’
relationship;

• a description of procedures to update the con-
sumer’s electronic contact information; and

• informing the consumer how, after consenting, the
consumer may request and obtain a paper copy of
the electronic document and associated costs.

E-Sign also requires that, prior to consenting to the
transaction, a consumer must

• be provided a statement of the hardware and soft-
ware requirements for access to and retention of
the electronic records; and



• confirm consent electronically, in a manner that
reasonably demonstrates the consumer can access
information in the electronic form in which it will
be provided. 

Notably, E-Sign provides that the failure to obtain a
consumer’s electronic confirmation of consent demon-
strating the ability to access information alone is
insufficient to deny the legal effectiveness, validity or
enforceability of a contract electronically executed by a
consumer. 

After a consumer has consented to receipt of elec-
tronic records, the consumer must be notified of subse-
quent changes in hardware and software requirements if
such changes create a material risk that the consumer
will not be able to access or retain a subsequent record
that was the subject of their consent. In the event of such
changes, the consumer also must be able to withdraw
their consent to the electronic transaction without the
imposition of fees, or any condition or consequence not
disclosed prior to their original consent to the electronic
transaction. The consumer again must confirm their
consent to receive records under the new requirements
in a manner that reasonably demonstrates they can
access the information in the form in which it will be
provided.

E-Sign otherwise does not alter or affect the content,
timing, or placement of other legally required consumer
disclosures. Companies therefore must tailor their elec-
tronic contracts with consumers to ensure their con-
sumer transactions meet these disclosure requirements,
as well as other applicable federal and state regulations
applicable to the transaction.

Transactions Excepted from E-Sign
E-Sign specifically does not preempt state or other

laws governing the creation and execution of wills, codi-
cils or testamentary trusts, adoption, divorce or other
family law matters. It also does not apply to certain
commercial transactions under the Uniform Commercial
Code in states where those Code provisions have been
adopted.

Also exempt from the ambit of the statute are court
orders, notices and other documents filed or executed in
connection with court proceedings, and notices of can-
cellation or termination of utility services, health or life
insurance benefits, or certain credit-related transactions,
eviction and similar matters. Product recalls and cer-
tain documents relating to the transport of dangerous or
toxic materials also are specifically excluded from
E-Sign’s provisions.

In accordance with the law, the Securities and
Exchange Commission (SEC) also issued regulations
exempting certain advertising, sales literature and other

information issued by certain registered investment
companies from the consumer consent provisions. 

Some National and International
Considerations

Generally, state law governs the enforceability and
interpretation of contracts. Beyond providing for the
recognition of electronic signatures as a valid means of
contracting, E-Sign does not address a plethora of state
law issues related to e-contracting. For example, E-Sign
does not determine what state law will govern the for-
mation and performance of an electronic contract, con-
tract-related disclosures that may be required, or where
the contracting parties will be amenable to suit. 

E-Sign similarly does not address these issues when
one of the parties to the electronically signed contract
resides in a foreign country. In addition, E-Sign does not
address the issue of conflicting foreign laws, which vari-
ously recognize electronic signatures and, in some cases,
only where specified technology is used to execute the
contract, or other requirements foreign states may place
on the conduct of online business. The law, however,
does direct the Secretary of Commerce to promote
e-commerce and the acceptance of electronic signatures
in international commerce, although no agreements
related to the international acceptance of electronic sig-
natures have been established.

U.S. businesses must fully review domestic and for-
eign legal issues related to the enforcement of their
online contracts as the use and recognition of electronic
signatures expands. Specifically, companies should care-
fully review and select appropriate technology; ensure
that they can confirm that the electronic execution of a
contract by a party was intended; and establish in the
contract what laws will govern the formation and
enforcement of the contract, particularly with respect to
currently unsettled issues, such as jurisdiction, and that
the technology the parties agree to constitutes binding
evidence of signature authenticity, document authentici-
ty, executory intent and document accessibility to estab-
lish and carry out the resulting business relationship.

Christopher Wolf is a partner in Proskauer’s Wash-
ington Office and co-chair of the firm’s iPractice
Group.

Howard N. Lefkowitz is a corporate partner in
Proskauer’s New York office, with a special emphasis
on technology transactions.

Amybeth Garcia-Bokor is an associate in
Proskauer’s Washington Office and a member of the
firm’s iPractice Group.

© 2000 Proskauer Rose LLP
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Corporate Counsel Section Sponsors Legal Ethics
Seminar
By Steven G. Nachimson

The Corporate Counsel Section held its Fall Meeting on October 5, 2000 at Le Parker Meridien Hotel in New
York City. Organized by Gary F. Roth, Program Chair, with the assistance of Janice Handler, Jay L. Monitz,

Steven G. Nachimson, and the Continuing Legal Educa-
tion Department of the NYSBA, the meeting featured a
seminar titled “Ethics for Corporate Counsel” and was
attended by a sell-out crowd.

Deborah Raskin, Anne C. Vladek, and Jill Rosenberg
led a panel discussion which addressed retaliation and
wrongful discharge claims filed by lawyers, supervision
of internal investigations by in-house counsel, and use
of secret tape-recordings and other surreptitiously gath-
ered evidence.

The panelists observed that when an attorney
asserts a claim against an employer, a tension exists
between the attorney’s right to assert claims and the eth-
ical obligations the attorney owes to the
employer/client. The obligation of the employee to pre-

serve client confidences, for example, may restrict the employee’s ability to disclose evidence of discrimination
to support her own claim of discrimination. Much litigation has focused on the implications of an employee’s
removal or disclosure of company files relating to employment discrimination. One lesson to be learned from
these cases is that an attorney contemplating action against an employer should not remove employer files for
use in litigation. After litigation has been commenced, the former employee can make use of standard discovery
devices to obtain relevant documents. 

The panel also discussed the risks which arise
when in-house counsel conduct internal investiga-
tions on behalf of a corporate employer. One peril is
that by participating in the investigation and employ-
ment-related decisions that follow from the investiga-
tion, the attorney may be precluded from representing
the corporation as trial counsel. Once the attorney
becomes a participant in the business decision, she is
subject to being called as a witness, rendering it
improper to continue acting as the client’s advocate.

Another danger in performing internal investiga-
tions is that the attorney’s work product may not be
protected by the attorney-client or work product priv-
ileges. If the corporation relies on the attorney’s inves-
tigation to defend an employment discrimination claim, the courts normally hold that the investigatory materi-
als are subject to discovery.

John K. Villa led a comprehensive discussion of ethical issues of particular concern to in-house counsel,
including conflicts of interest, attorney-client privilege and reporting misconduct within the corporation.
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Mr. Villa pointed out that inside attorneys advising individual employees must take care to assure that no
conflict of interest exists between the corporation and the employee. If a direct conflict of interest exists, the attor-
ney may not represent both parties. A direct conflict may be defined as one in which the necessary best interests

of both parties are inconsistent. If the corporation must
take action which is directly adverse to the interests of
the employee, a direct conflict exists. In the absence of
a direct conflict, counsel should explore whether a
potential conflict exists. If a potential conflict exists,
the attorney may represent both parties only if they
waive the conflict after consultation and explanation
of the potential risks. A potential conflict can be
defined as a situation where it can reasonably be fore-
seen that one party will be faced with a choice that is
adverse to the interests of the other party. Mr. Villa
suggested that counsel utilize hypothetical examples
to illustrate ways that a conflict may arise.

Mr. Villa also discussed the applicability of the
attorney-client privilege to discussions between an
employee and in-house counsel. The first point of

analysis is whether counsel represents the employee. Resolution of this issue turns on several factors, including
whether the employee has retained other counsel, whether he has asked in-house counsel to act on his behalf,
whether he has made clear that he is personally seeking legal advice, and whether the employee has previously
retained in-house counsel in other corporate matters. Assuming it is determined that counsel represents the
employee, the privilege attaches. Counsel may not reveal the confidential communications to others. Further, if
counsel discloses the communication to other attorneys within the legal department, the legal department may
be disqualified from representing the corporation with respect to the matter at issue.

Richard M. Maltz spoke regarding recent amend-
ments to the New York Code of Professional Responsibil-
ity, ethical issues with respect to multi-jurisdictional
practice, and avoidance of the disciplinary system.

Mr. Maltz noted that although attorney disciplinary
proceedings tend to involve private practitioners, corpo-
rate counsel remain subject to the Code of Professional
Responsibility, and the Disciplinary Committee endeav-
ors to ensure that the Code is applied consistently to
attorneys practicing in all settings. 

Mr. Maltz also discussed multi-jurisdictional prac-
tice, an area which is receiving increased attention. Many
attorneys are admitted to practice in one state but prac-
tice in-house in another state. A number of jurisdictions
have adopted statutes or court rules which explicitly per-
mit non-admitted in-house counsel to render legal     services to their corporate employer. In states that have not
adopted such rules, there is some risk that counsel may be subject to disciplinary action, or that communications
with clients will not be protected by the attorney-client privilege.

New York attorneys who attended the program were eligible to receive four hours of New York MCLE credit
in the area of ethics and professionalism.

Steven G. Nachimson is Corporate Counsel for Fine Host Corporation of Greenwich, Connecticut and a
member of the Corporate Counsel Section’s Executive Committee.

Program Audience at Le Parker Meridien Hotel
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NYSBA Inside |  Winter 2000  | Vol. 18 | No. 1 15

Electronic Mail: Is It Labor’s Latest Organizing Tactic?
By Peter D. Conrad

It was only a matter of time before labor organizations, often stymied in their efforts to communicate with employ-
ees during an organizing drive, would take advantage of corporate America’s increasing reliance on the Internet and
e-mail. Don’t look now, but some unions are even getting authorization cards signed on-line!

Resort to electronic communication is a trend that
promises to grow, especially with recent signals from
the Office of the General Counsel of the National Labor
Relations Board (NLRB or Board), Division of Advice,
indicating that the agency may take the position that it
is unlawful for employers to bar their employees from
using the company’s e-mail system for all purposes
unrelated to work, including discussion of unionization.

The first sign that the Board might require employ-
ees to open up their e-mail systems came in July 1999,
when it was reported that the NLRB’s General Counsel
had authorized a complaint against Pratt & Whitney
challenging the company’s right to prohibit use of its
e-mail system for all non-business purposes, including
discussion of unionization.1 In that case, a group of pro-
fessional and technical employees in Palm Beach, Flori-
da decided to form a union. As part of the organizing
campaign, these employees—who spent the vast majori-
ty of their time working on computers and communicat-
ing with each other by e-mail—sent and forwarded elec-
tronic messages to their co-workers on subjects such as
wages, staff reductions, NLRB procedures and union-
ization generally. The company had a written policy
prohibiting the use of its computer resources for any
“non-business, unauthorized or personal purposes.”
However, the policy had not been strictly enforced with
regard to e-mail; employees regularly sent each other
personal messages, announcements, jokes, etc. Several
months into the organizing campaign, a handful of the
union’s supporters were disciplined for using e-mail to
organize their co-workers.

Unfair labor practice charges were filed with the
NLRB and, following an investigation, a complaint was
issued against Pratt & Whitney alleging that the compa-
ny had interfered with employee organizational rights
by “prohibiting all non-business use and operation of
company-owned computer resources, including its elec-
tronic mail system” and by “selectively and disparately
appl[ying] and enforc[ing] a rule restricting solicitation
and distribution of non-business related electronic mail
messages.” The case was later settled on the basis of
Pratt & Whitney’s agreement to make its e-mail system
available to employees to engage in on-line solicitation.
As a result, the NLRB never decided the merits of the
dispute.

The media attention garnered by this case might
suggest that it was the first time that the NLRB had ever
dealt with solicitation by e-mail. It wasn’t. More than six
years earlier, in a matter involving E.I. duPont & Co.,
the Board considered the legality of a rule prohibiting
employees from using that company’s electronic mail
system for distributing union literature and materials,
while at the same time allowing employees to use it to
communicate on virtually any other matter. The Board
found that duPont, having permitted the routine use of
e-mail by employees to distribute a variety of material
having little if any relevance to its business, could not
lawfully deny access for the purpose of distributing
union literature.2 DuPont was ordered to cease and
desist from discriminatorily applying its e-mail policy.
However, the Board did not go on to establish a general-
ized right of access to this now-common means of plant
communication for the discussion of terms and condi-
tions of employment.

The General Counsel of the NLRB relied on E.I.
duPont & Co. in authorizing a complaint against Pratt &
Whitney. But he went well beyond the Board’s holding
in that case by charging—irrespective of whether Pratt
& Whitney had discriminated against union-related
e-mail—that the company had committed an unfair
labor practice by prohibiting the use of the e-mail sys-
tem for all non-business purposes. In doing so, the Gen-
eral Counsel reasoned that employees at the facility in
question relied so heavily on electronic mail as a means
of communication, with both the encouragement and
assistance of management, that it had effectively
replaced telephonic and face-to-face discussion. As a
result, he concluded that the employees must be
allowed, during their non-working time, to use the
e-mail system to discuss with co-workers their terms
and conditions of employment and to conduct other
activities for their “mutual aid and protection.” The
“minimal burden placed upon an employer’s computer
network by such electronic traffic,” in his opinion, did
“not outweigh the employees’ . . . interests.”

In taking that position, the General Counsel effec-
tively disregarded a line of cases in which the Board had
held that solicitation and distribution, where it involves
the use of the employer’s property or systems (e.g., bul-
letin boards and employee mailboxes), could be prohib-
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ited, provided that the prohibition was uniformly
applied. Indeed, in 1995 the NLRB’s Division of Advice
described it as “well settled that an employer may
restrict and regulate employees’ use of company proper-
ty,” and concluded that the employer “could have law-
fully restricted employee use of its e-mail system to only
business purposes.”3

More recently, in IRIS-USA,4 the Division of Advice
distinguished Pratt & Whitney and declined to autho-
rize a complaint against the employer for banning all
non-business use of its electronic communications sys-
tems. Unlike in Pratt & Whitney, where e-mail was the
“sole method of communication through [that] comput-
erized ‘work area’,” employees at IRIS-USA “[did] not
use E-mail or computers as part of their regular work.”
Thus, a “computer work area” did not exist for them
and the General Counsel could not argue that the ban
was an “overbroad restriction of work area use.”

However, in TU Electric,5 the Division of Advice
made plain that it is prepared to challenge total bans on
non-business e-mail usage even if it is not the sole
method of communication among employees in the
workplace. In TU Electric, complaint was authorized
despite the fact that TU’s employees used e-mail in their
work to a lesser extent than Pratt & Whitney’s. There,
e-mail was used by employees on a daily basis to com-
municate with each other and with management. In
addition, the system was used to disseminate corporate
policies and other required readings.

The General Counsel also has made it known that
his office will seriously consider any unfair labor prac-
tice charge alleging that employer policies regarding e-
mail use are unlawfully broad, even if they do not pro-
hibit e-mail use altogether.6

The NLRB’s recent ruling in Adtranz, ABB Daimler-
Benz Transportation, N.A., Inc.,7 decided just a few
months ago, demonstrates that the Board is still a few
steps behind the General Counsel’s Office. In that case,
the NLRB adopted an administrative law judge’s (ALJ)
recommended findings and conclusions that the

employer’s rule prohibiting all non-business use of its e-
mail system was not invalid on its face. The ALJ likened
e-mail to bulletin boards and telephones, noting that
there is no statutory right of an employee or union to
use either, provided that the employer has not permit-
ted them to be used for non-business purposes.” “Anal-
ogously,” the ALJ reasoned, ”Respondent could ban its
computers and E-mail system to any personal use by
employees.”

In sum, as matters now stand it appears that a total
ban on non-business e-mail use would still pass muster
at the NLRB, provided that it is not applied in a discrim-
inatory manner against use related to unionization.
However, the day may not be very far away when the
Board will accept the General Counsel’s position that a
ban on all non-business e-mail use, in a workplace
where e-mail has virtually replaced face-to-face and
other forms of communication among employees, will
be found to interfere unlawfully with employee rights to
solicit their co-workers during non-working time.
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The Computer Law Association
An Organization for the Technology Lawyer
By Mark A. Keiser

Today, attorneys face widely diversified needs for
good and valuable information readily useable in their
practice. This need applies to all of us, whether student,
solo practitioner, member of a firm or corporate counsel.
One source where the need for good and valuable infor-
mation is acute is in the law of information technology,
commonly referred to as the computer or high technolo-
gy industry. In the information age, finding, evaluating
and effectively utilizing the inherently fluid and evolu-
tionary information about high technology is an art.
However, resources exist right now that make rapid
identification, selection and exploitation of that informa-
tion a science.

One of the traditional ways professionals acquire
information is common throughout all professions—the
professional association. For lawyers, our professional
association is a law association. These associations are
generally categorized by bar membership, state and/or
practice. In a practice within the computer or high tech-
nology industry, the best is the Computer Law Association
(CLA).

Still, all these associations and resources compete
for your time, and there is only so much time to go
around. Why should you choose the Computer Law Asso-
ciation? Is this the best place to spend your limited
resources of time? As many lawyers, legal practitioners
and students will tell you, the answer is a resounding
yes!

The nonprofit Computer Law Association is the oldest
of the computer and high technology law-centric associ-
ations, and counts within its membership more than
2,000 lawyers in about 42 countries. Each of these
lawyers is active in many other segments of the law, but
all have a common interest or practice in computers or
technology. Many members are “household names” in
the legal profession. It may be the only association that
seamlessly integrates solo practitioners (including those
where technology law is not the primary area in their
practice) with corporate in-house counsel (whose prima-
ry day-to-day focal point is high technology law). With
the pervasiveness of technology and computers in
everyday life, the CLA is an ideal place for the general
practitioner to acquire the basic understanding of the
issues faced in this area today.

The Computer Law Association was created to pro-
mote knowledge, information exchange and profession-
al development among information technology and

computer or technology industry attorneys. Among the
CLA’s resources are a regularly published journal (The
Bulletin); regular computer/technology law conferences
for its members; round-table luncheons for smaller
groups focussed on specific computer/technology top-
ics; computer or high technology-centric books and pub-
lications; networking opportunities and special interest
group gatherings concentrated on topics both relevant
and timely.

Why is each of these resources valuable to you?
Let’s look at each one:

• The Bulletin

Available to members, the CLA quarterly publica-
tion The Bulletin covers national and international
information technology and computer/technolo-
gy legal issues. In addition to articles of timely
importance or lasting significance to the commu-
nity, The Bulletin includes listings of upcoming
programs (including programs offered by other
associations), recent events regarding the CLA and
analysis of the latest developments in computer/
technology law. As a concise journal with the keen
focus its members demand, The Bulletin is an
essential tool for attorneys learning, exploring and
remaining competent in computer/technology
law. It provides in one convenient and easily
accessible place the necessities for the practitioner
in the computer or technology area.

• Computer Law Association Conferences

Education of its members is a high priority of the
CLA. The CLA’s purpose is to “inform and edu-
cate attorneys and solicitors about the unique
legal issues” happening in computer/technology
law. But the reach of the CLA is much broader,
encompassing the evolution, production, market-
ing, acquisition and use of computer-communica-
tions technology in all its many facets. Making
sense of the vast array of these technology driven
issues remains the key goal of most CLA confer-
ences.

CLA has a well-earned reputation for the highest
quality and most thorough computer/technology
law programs available. Although nonmembers
are welcomed, CLA members receive a discount
on program fees, and generally attendees receive
credit for continuing legal education.
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The CLA has sponsored numerous world class
programs and seminars covering a wide range of
international topics in computer/technology law.
These include information technology law, tech-
nology education, finance and monetary issues,
entertainment law and technology, international
trade and regulation, taxation, commercial con-
tracting, liability, antitrust and intellectual proper-
ty rights. CLA conferences, full of valuable infor-
mation, include practical examples of lessons
learned that are readily applicable to situations
faced by computer or technology law attorneys.
Perhaps most importantly, the venue for CLA con-
ferences is international, with sponsored confer-
ences held in Europe and Asia as well as North
America. As computer technology makes the
world a more connected and smaller neighbor-
hood, CLA is closing gaps that exists among inter-
national computer/technology law professionals.

• Round Tables

Roundtable luncheon discussion groups are spon-
sored by member firms approximately three times
per year on computer/technology law issues of
current importance in cities around the country
and the world. Past topics include the Contracting
Issues in Y2K Warranties, where both in-house
counsel and outside practitioners compared inter-
ests, ideas and solutions. Generally regarded as a
“small CLA conference,” the Roundtable creates
useful contacts around an issue for later network-
ing among the attendees. Even more, these
Roundtables offer a unique window into the per-
spective of the “other side” in a way that allows
for thoughtful analysis and unhurried examina-
tion of issues sensitive to the opposing side.

• Networking

Many of CLA’s members are household names in
computer/technology law. Many others have
been noticeable through work on cutting-edge
legal issues, necessary legislation, client counsel-
ing, drafting and presenting agreements and the
development of answers for questions or prob-
lems as yet undefined by the rapid growth of
technology. CLA conferences and Roundtables
provide the opportunity to get to know and work
with these experts to solve your issues and help
with your quandaries.

The explosion of technology in the Information
Age has also brought with it growth and evolu-
tion of technology at a frenetic pace. Having
resources to keep up with it all is one of the great-
est benefits that CLA networking affords. CLA
membership brings down all obstacles between

the leaders of the international computer or high
technology bar and those of us in the trenches,
providing a common ground for growth in infor-
mation technology and the development of inter-
national commerce.

• Key Interest Groups

Key interest group meetings are held during CLA
conferences to offer members an opportunity to
meet and discuss specific issues relevant to their
practice. Prominent among them is the In House
Counsel group, formed approximately three years
ago during a CLA conference in Monterey, Califor-
nia. This key group provides in-house attorneys a
conference-like mini-forum tailored to their indi-
vidual requirements. In this forum, detailed and
methodical discussion and evaluation of topics of
interest to corporate counsel may be conducted
that may not be suitable to solo practitioners, the
current conference or of so narrow an application
as to have limited utility to a larger body of mem-
bers. In House Counsel group meetings held to
date have included exploration of issues in con-
tracting, education, international issues, litigation,
telecommunications, intellectual property and tax.

• Books, Web Sites, CyberSpaceCamp™
Conferences and More

Available through the Web or at CLA conferences
are a number of books tailored to the practitioner
in the Information Age. These extend from intro-
ductory explanations of the technology common
in the computer/technology industry to detailed
dissertations of computer and technology law
judicial and administrative decisions. Taken as a
whole, they provide a continuum of educational
materials for practitioners at all stages of their
computer/technology law careers and experience.
Topics of recent CLA publications for the new
lawyer or seasoned professional include:

• The Internet and Business: A Lawyer’s Guide to
Emerging Legal Issues

• Internet-and Web-Related Forms Collection

• European Computer Law: An Introductory
Guide

• Computer Law in Latin America

• State Sales/Use Taxation of Software

The CLA Web site (http://cla.org) has been devel-
oped to convey much of CLA’s warehouse of data
to members and nonmembers alike. However,
membership affords increased access to the Web
and provides a real-time source of contact for
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other members for networking. All CLA publica-
tions are available through the Web, and there are
links to books, publications, other seminars and
other resources within the computer communica-
tions field. The CLA Web site can also be used to
register for any upcoming CLA event.

Frequently the lawyer new to the computer or
high technology industry can be easily over-
whelmed with the vast array of technology and
concepts to absorb. To foster easy transition into
technology law and meticulous understanding of
the underlying concepts and principles, CLA has
established the CyberSpaceCamp conference to
provide grounding in the skills essential to the
computer or technology industry. Held annually,
the CyberSpaceCamp conference is suitable for all
levels of professional experience and provides a
convenient forum to put the computer puzzle
pieces into a recognizable framework. In doing so,
the graduate achieves an understanding of the
wide range of information technology that may
otherwise take years to acquire.

An annual membership directory for the CLA
is published as a benefit to its members and
includes national and international technology
law attorneys organized by state, country and
affiliation. This directory also includes selected
profiles for individuals or firms as an additional
descriptive resource to identify the support that is
right for your needs.

• Want a Job?

Finally, the CLA provides member benefits to both
individuals seeking a career change as well as
employers seeking computer/technology law pro-
fessionals. CLA’s employment listing service is
published quarterly in The Bulletin and listed real-
time on the Web site (http://cla.org). CLA’s
resumé clearinghouse file matches resumés of

those seeking employment with prospective
employers.

The CLA remains committed to providing educa-
tion, information, resources and professional
growth to both the international computer/tech-
nology law profession in particular and the larger
legal community. CLA is further committed to
establishing a concrete foundation useable by pro-
fessionals as they deal with the commercial, prac-
tical and legal aspects of computers and the tech-
nology they embrace. CLA’s scope includes
computer services, computer-communications,
electronic commerce, telecommunications, multi-
media and cyberspace, and provides a forum for
exchanging ideas and examining the issues we
face in depth as technology extends our reach into
the future. The Computer Law Association wel-
comes you to be a leader in the information age.

• Future CLA Events

Fifth Annual CyberSpaceCamp conference, March
2001

Computer and Telecommunications Law Update
Program, April 2001

For further information on the Computer Law Associ-
ation, including conference registration, membership or
other CLA benefits, the CLA can be reached on the Web
at http://cla.org, by telephone at (703) 560-7747, by fax
at (703) 207-7028, or directly to Ms. Barbara Fieser, Exec-
utive Director, Computer Law Association, 3028 Javier
Road, Suite 402, Fairfax, Virginia 22031. Ms. Fieser can
also be reached directly at clanet@aol.com.

Mark A. Keiser is currently Director of Licensing,
worldwide, for Navigation Technologies Corporation
(www.navtech.com) in Chicago. He has been a mem-
ber of the Computer Law Association since 1992. 
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