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identifi cation. In Henderson the defense argued that a vio-
lation of the Attorney General’s Guidelines should result 
in an automatic fi nding of impermissible suggestiveness, 
while the prosecutors suggested such a standard would 
penalize the AG for even adopting guidelines and would 
reward defendants who intimidate witnesses. The Hen-
derson court held that the AG’s Guidelines are “best prac-
tices.” The suggestion that the Court defer to other gov-
ernment branches to deal with an evolving social science 
landscape was rejected, the Court noting that it remains 
the Court’s obligation to guarantee that constitutional re-
quirements are met…”

“Wrongful convictions are systemic, not 
accidental, rare or isolated.”

In May, 2010 New York State Law Enforcement agen-
cies announced voluntary “best practices” guidelines for 
photo array and lineup procedures. Sixteen months later, 
the “rollout” of these guidelines and their implementa-
tion by police departments continue. Of course, these 
best practices, all accomplished with no input from the 
defense bar, or for that matter any neutral organizations, 
are not mandatory, and at a recent meeting of the Section 
one prosecutor opined that she would not stipulate to the 
procedures at a Wade hearing. This refusal undercuts the 
impact of the “reforms.” Without the stipulation, defense 
counsel would be hamstrung in their efforts during cross-
examination at a Wade hearing to show that violations 
of the best practices should be considered evidence of 
impermissible suggestiveness. In fact, it would be impos-
sible to get past a district attorney’s relevance objection in 
those instances where a police department did not imple-
ment the best practices guidelines.

Prosecutors are comfortable with the current Wade 
hearing scheme as it is applied in New York. They should 
be. It favors fi ndings of non-suggestibility, since after 
meeting their initial burden of going forward to show the 
identifi cation procedures were not suggestive, the burden 
shifts to the defense to show suggestibility. This latter task 
has proven to be almost impossible, primarily because of 
the constricted scope of cross-examination afforded the 
defense in most New York courts. Once the court hears 
that system variables appear to be constitutional, the 
hearing, for all intents and purposes, is over. Thus what 
the Henderson court recognized as an important factor for 
courts to consider—namely estimator variables largely 
the result of self-reporting by the eyewitness—are never 
heard at a pre-trial Wade hearing by the court. There is, 
and has been for over thirty years, a reluctance to have 
complainants testify at and be subjected to cross-examina-

Message from the Chair
A Personal Commentary—
Who Owns the Criminal 
Justice System?

With the advent of DNA 
profi ling in 1984, a new age 
began: The Era of the Wrongful 
Conviction. 

Fast Forward to the pres-
ent—it has been a rough twenty-
seven years for prosecutors and 
police. The Innocence Project’s 

273 post-DNA exonerations—the majority of which were 
caused by mistaken identifi cations and secondarily by 
faulty forensic evidence (and the remainder owing to 
false confessions and incriminating statements, infor-
mants and bad lawyering)—have shaken the public’s 
belief in the fairness of the criminal justice system. It is 
one thing to exclaim that the system is not perfect, but a 
whole other reality to comprehend free fall.

Wrongful convictions are systemic, not accidental, 
rare or isolated. History tells us that in a democracy the 
tried and true method for reform is legislation to cor-
rect the problems. In recent years, a new paradigm has 
emerged which eschews democratic reform through 
elected representation and seeks improvement through 
the voluntary efforts—guidelines—proposed and con-
trolled by prosecutors.

Prosecutors have an obligation as representatives 
of all in the criminal justice system to espouse improve-
ments. The problem arises, however, when reform efforts 
are encapsulated in prosecutorial rules which are offered 
under a “my way or the highway” only rubric. An excel-
lent example of this approach can be found in the recent 
decision by the New Jersey Supreme Court, New Jersey 
v. Henderson, 2011 WL 3687539 (2011), which addressed 
the inherent problems of eyewitness identifi cation, based 
on some 200 published social science studies which re-
ve aled that indeed identifi cation is malleable, subject 
to systemic (lineup procedures) or estimator variables 
(lighting conditions, presence of a weapon, etc.) which 
affect and dilute memory leading to misidentifi cations, 
concluding that the current standards for assessing eye-
witness identifi cation do not offer a measure of reliability 
or suffi ciently deter police conduct. The N.J. Supreme 
Court called for new rules, such as full exploration of all 
variables at pre-trial hearings, and new jury instructions 
to aid jurors in properly weighing the evidence.

In 2001, the N.J. Attorney General incorporated 
scientifi c research on system variables into “thorough 
and exacting” guidelines it used to improve eyewitness 
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cially in gang-related activity cases). Cross-examination 
needs to be much more intensive and well-planned in 
bringing to the fore the not-so-obvious methodologies uti-
lized to create suggestibility.

So who owns the criminal justice system? Maybe we 
should ask Michael Morton of Austin, Texas, who was ex-
onerated of the 1986 killing of his wife, or Jacques Rivera, 
exonerated of the 1990 Chicago conviction for a gang-
related murder secured with false evidence from the star 
and sole eyewitness witness, or Obie Anthony of Los An-
geles, whose 1994 conviction was overturned when it was 
conclusively shown that the state’s star witness, a pimp, 
had lied after cutting a deal with prosecutors. All three 
were released from prison on October 4, 2011, after spend-
ing a combined six decades behind bars. In the Era of The 
Wrongful Conviction, best practices indeed.

Marvin Schechter

tion at Wade hearings, since this can only engender a tran-
script which the defense may use at trial (putting aside 
for the moment the very real possibility that this infor-
mation could lead a court to fi nd the identifi cation is not 
valid). Thus suggestive identifi cations procedures, which 
can result in altering the memory of eyewitnesses to the 
point that the eyewitness expresses total confi dence in 
his or her identifi cation before a jury, are rewarded under 
New York’s Wade scheme. Until New York recognizes the 
linkage between reforming rules for how Wade hearings 
are decided, then prosecutors’ current and proposed best 
practices have the effect of solidifying mistaken identifi ca-
tions, not improving the current state of affairs. 

Defense counsel are not without blame, either. There 
has been a lack of aggressiveness in investigating how 
photo procedures are conducted, and almost no demand 
for courts to permit admission into evidence at Wade hear-
ings the very photo array books used by the police (espe-

Visit www.nysba.org/lpm to improve your practice    518-487-5596

NYSBA’s Law Practice Management online resources
include the following:  

- Monthly T-News e-newsletter
- Quarterly LPM e-newsletter
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- Law Practice Management Tip of the Week blog 
- Monthly luncheon CLE series 
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With this issue we begin 
our tenth year of publishing 
the New York Criminal Law 
Newsletter. We have endeav-
ored to make our issues both 
interesting and informative. 
Over the years, we have cov-
ered a variety of issues affect-
ing the practice of criminal 
law, and have tried to keep 
up to date with any statutory 
and case law developments. 
We have attempted to provide 
this information to criminal law practitioners in an ex-
peditious basis. I thank our members for their continued 
support and continue to request articles for possible pub-
lication and comments regarding our publication. 

In this issue, we present our annual review of newly 
enacted criminal law legislation, which has been prepared 
for us by Judge Barry Kamins. Judge Kamins has been 
preparing this annual update almost from the inception 
of our Newsletter, and we thank him for his continued ser-
vice to our Newsletter and our Section. 

Both the New York Court o f Appeals and the United 
States Supreme Court commenced hearing cases in the 
fall, following their summer recesses. Several signifi cant 
decisions have already been rendered from those Courts, 
and we summarized those matters in the appropriate 

Message from the Editor
sections of our issue. In a special feature article, we also 
provide a personal look at the individual members of the 
New York Court of Appeals, and offer some brief summa-
ries on their backgrounds, characteristics and judicial phi-
losophies. Although the New York Court of Appeals acts 
as one body, it is comprised of seven distinct individuals, 
and we provide our readers with a look at the individuals 
behind the decisions. 

In our For Your Information section, we provide fi -
nal details regarding the recommendation of the Special 
Commission with respect to judicial salaries, as well as 
statistics and comments regarding the national crime situ-
ation and economic conditions in the Nation.

As in the past, the New York State Bar Association 
and our Criminal Justice Section will be holding their 
Annual Meeting in New York City. This year the meeting 
will be held at the Hilton New York, located at 1335 Ave-
nue of the Americas (6th Avenue). The date for the Section 
meeting, CLE program and luncheon has been scheduled 
for Thursday, January 26, 2012. As in the past, our Section 
will also be presenting several awards to distinguished 
members of the legal profession who have exhibited ex-
emplary legal skills or service to the community. Details 
regarding these events have been forwarded in a separate 
mailing, and we hope that many of our members are able 
to attend.

Spiros A. Tsimbinos

If you have written an article and would like to have it 
considered for publication in New York Criminal Law 
Newsletter, please send it to the Editor-in-Chief:

Spiros A. Tsimbinos
1588 Brandywine Way
Dunedin, FL 34698
(718) 849-3599 (NY)
(727) 733-0989 (Florida)

Articles should be submittted in electronic document format
(pdfs are NOT acceptable), and include biographical information.

Request for Articles

www.nysba.org/CriminalLawNewsletter
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hinders the work of law enforcement (L.2011, Ch. 327, eff. 
November 1, 2011). 

Finally, a new Class A misdemeanor, Unauthorized 
Radio Transmission, prohibits an unoffi cial “pirate“ radio 
station from broadcasting without FCC approval (L.2011, 
Ch. 361, eff. January 31, 2012). In addition, a new offense 
was enacted under the New York City Administrative 
Code, relating to the restraint of animals while outdoors 
(Local Law 10, eff. May 1, 2011). It is now a violation to 
restrain an animal outdoors for longer than three continu-
ous hours in any twelve-hour period and if an animal is 
restrained for longer than 15 minutes, it must be provided 
with adequate food, water and shelter. 

In addition to the new crimes mentioned above, the 
Penal Law has been amended to expand the defi nition 
of certain existing crimes. For example, Sexual Abuse in 
the First Degree has been amended to conform to prior 
amendments of the rape and criminal sexual act statutes 
(formerly known as sodomy). It is now a Class D felony 
for a child under the age of thirteen to be subjected to 
sexual contact by a person who is twenty-one years of age 
or older (L.2011, Ch. 26, eff. November 1, 2011). 

The sex offense statute was amended to expand crim-
inal liability to a wider range of governmental employees 
who engage in sexual activity with inmates of state or lo-
cal correctional institutions to whom they are unmarried. 
The amendment expands the defi nition of “employee” to 
include certain employees of the Department of Correc-
tions and Community Supervision, the Offi ce of Mental 
Health and the Offi ce of Children and Family Services 
(L.2011, Ch. 205, eff. November 1, 2011). 

The Legislature corrected a drafting oversight that 
was highlighted by the New York Court of Appeals in 
People v. Boothe, 16 N.Y.3d 195 (2011). When the Legis-
lature enacted a series of insurance fraud penalties in 
1998, it added a section defi ning a fraudulent health care 
insurance act. However, it failed to add a corresponding 
section that would have criminalized that act. The Court 
noted that the Legislature needed to amend the statute ac-
cordingly, which it has now done (L.2011, Ch. 211, eff. July 
20, 2011). 

The Legislature has responded to a series of intem-
perate protests taking place at military funerals around 
the country. It has increased the buffer zone around a 
funeral, memorial service or religious service from 100 
to 300 feet; anyone making unreasonable noise within 
that zone is guilty of a Class A misdemeanor (A.7698, eff. 
March 21, 2012). A new form of Promoting Prostitution 
has been added to respond to the distribution of very 

This column will discuss new criminal justice legisla-
tion signed into law by Governor Cuomo that contains 
amendments to the Penal Law, Criminal Procedure Law, 
Vehicle and Traffi c Law and other related statutes. It is 
recommended that the reader review the legislation for 
specifi c details as the following discussion will primarily 
highlight key provisions of the new laws. 

The Legislature has created a number of new crimes. 
One of them, Assault on a Judge (L.2011, Ch. 148, eff. No-
vember 17, 2011), provides stronger protection for judges 
who are physically attacked by providing for enhanced 
penalties that already exist for certain groups, i.e. peace 
offi cers, police offi cers, fi refi ghters and emergency medi-
cal services professionals. Assault on a Judge (either a 
judge of a court of record or a justice court), causing seri-
ous physical injury without a weapon while in the perfor-
mance of his or her offi cial duties, is now a Class C felony, 
punishable by up to fi fteen years in jail; normally, inten-
tionally causing serious physical injury without a weapon 
is punishable by a maximum of seven years in jail, as a 
Class D felony. 

The Legislature has responded to newspaper ac-
counts of prostitutes working in the shadow of a Bronx 
elementary school by enacting the crime of Prostitution in 
a School Zone (L.2011, Ch. 191, eff. November 17, 2011), a 
Class A misdemeanor. A person will be guilty of the crime 
if he or she is over the age of 19 and commits the crime of 
prostitution during school hours within a school “zone,” 
i.e. any property adjacent to the boundary line of a school, 
and when the defendant knows or reasonably should 
know that the prostitution activity is within the direct 
view of children attending such school. 

New laws ban the sale of smoking paraphernalia 
(hookahs, water pipes, etc.) and shisha (tobacco mixed 
with syrup) to individuals under the age of 18 (L.2011, 
Ch. 131, eff. January 1, 2012). In addition, it is now an un-
classifi ed misdemeanor to sell products marketed as bath 
salts but which contain mephedrone and MDPV (con-
trolled substances) (L.2011, Ch. 130, eff. August 14, 2011). 
These fake bath salts are already outlawed in three other 
states. 

The Legislature has addressed the use of hidden 
compartments in motor vehicles that are almost always 
utilized to transport weapons, controlled substances and 
the proceeds of drug sales. Occasionally, these secret com-
partments will be “booby-trapped,” causing serious risk 
to law enforcement. A new Class D felony, Obstruction of 
Governmental Duties by Explosive Device or Hazardous 
Substance, criminalizes the placement of an explosive, 
bomb, or hazardous substance in a compartment that 

Newly Enacted Criminal Law Justice Legislation
By Hon. Barry Kamins
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2011). The new time period commences from the time the 
court commits the defendant to the custody of the sheriff. 

A second change closes a loophole in the statutory 
double jeopardy provisions of the Criminal Procedure 
Law. Under prior law, when a defendant was prosecuted 
in federal court for federal income tax offenses, state of-
fi cials were barred from bringing similar charges under 
state law.1 The new provision creates an additional excep-
tion to the existing bar on separate prosecutions based on 
the same criminal transaction (L.2011, Ch. 186, eff. Octo-
ber 18, 2011). 

Two new changes will affect bail procedures. Under 
one new provision, a non-profi t charity, organized under 
Section 501(c)(3) of the United States Code, is now per-
mitted to post bail on behalf of an indigent defendant, 
provided it does not charge a premium or receive com-
pensation for doing so (A.8158, eff. 90 days after Gover-
nor’s signature). A second measure will make it easier for 
a defendant to post a bail bond secured by real property. 
In the past, it had been diffi cult for a person to post such a 
bond because of the complexity in determining the value 
of property for purposes of obtaining the bail bond. This 
forced defendants to bear the cost of using a bail bonds-
man, who is not required to use any particular system 
to verify the value of collateral. The procedure was also 
diffi cult to navigate by criminal practitioners. Under the 
new measure, an individual can fi le an appraisal report 
certifi ed by a duly licensed state certifi ed general real 
estate appraiser as evidence of the value of the real prop-
erty. This will limit the individual’s need to use a bail 
bondsman to determine the value of the collateral (L.2011, 
Ch. 305, eff. August 3, 2011). 

The Legislature has enacted a new measure that 
will encourage individuals to assist drug users who are 
in danger of dying from a drug overdose; the measure 
substantially limits the prosecution of those individuals 
who are seeking emergency treatment or who are as-
sisting those in need of such treatment (L.2011, Ch. 154, 
eff. September 18, 2011). New York is the fourth state to 
enact a Good Samaritan drug law. An individual cannot 
be prosecuted for possession of a controlled substance 
(except for an A-I felony or drug sales “involving sale for 
consideration or other benefi t or gain”) when he or she, 
in good faith, seeks health care for someone experiencing 
a life threatening emergency, and the Good Samaritan is 
found in possession of drugs. The immunity also extends 
to the person seeking the emergency health care. 

In addition, there is now an affi rmative defense to a 
charge of Criminal  Sale of a Controlled Substance (except 
for an A-I or AII felony) when the controlled substance 
was obtained as a result of seeking or receiving emergen-
cy health care. The defense applies to the Good Samaritan 
or the person undergoing the emergency provided the 
defendant has no prior conviction for a Class A-I, A-II or 
Class B drug felony. 

graphic business cards in certain residential neighbor-
hoods. It is now unlawful to distribute obscene material 
to 10 or more people in a public place with the intent 
to advance or profi t from prostitution (L.2011, Ch. 215, 
eff. November 17, 2011). 

The gambling statute has been amended to make 
clear that coin-operated amusement machines (video 
games, pinball machines) that provide an extra ball, time 
or game are not “gambling devices” (L.2011, Ch. 8, eff. 
March 25, 2011). In addition, the Legislature responded 
to the recent shooting of two state troopers by closing 
a loophole in the weapon statute that did not prohibit 
individuals with prior convictions for a felony or seri-
ous offense from possessing certain types of weapons. It 
is now unlawful for that class of individuals to possess 
muzzle-loading fi rearms, black powder rifl es, black pow-
der shotguns and antique fi rearms (L.2011, Ch. 357, eff. 
January 30, 2012). 

The music piracy laws have been amended to expand 
the defi nition of a “recording” to include a hard drive, 
fl ash drive, memory card or other data storage device 
(L.2011, Ch. 313, eff. November 1, 2011). This will afford 
more protection to an industry that has been victim-
ized over the last few years and where artists and music 
retailers have been deprived of hard-earned profi ts. In 
addition, the Railroad Law was amended to update the 
antiquated provisions relating to trespass on railroad 
property and to refl ect the security challenges facing rail-
roads and the public in the post-9/11 world. The new law 
increases the fi ne for trespass and prohibits the operation 
of various types of vehicles on railroad property (L.2011, 
Ch. 176, eff. January 16, 2012). 

Finally, the law has been amended to further protect 
animals. In order to address this, an amendment increas-
es the penalties for attending an animal fi ghting event. 
Currently, anyone who promotes animal fi ghting can be 
charged with a felony. Typically, during raids of animal 
fi ghting, the organizers were able to blend into the crowd 
as spectators, thereby evading any meaningful punish-
ment. Previously, one who merely attends an event could 
only be charged with a violation. Attending an event now 
constitutes a Class B misdemeanor (L.2011, Ch. 332, eff. 
September 2, 2011). 

A number of procedural changes have also been en-
acted by the Legislature. Under one new provision, a new 
“180.80 clock” has been created for defendants who, after 
being released on their own recognizance are re-commit-
ted to custody in a felony complaint, e.g. when they do 
not return to court and are arrested on a bench warrant. 
The new law does what many judges had been doing 
without express authorization by the Criminal Procedure 
Law: fi x a new CPL 180.80 period giving the prosecution 
a new deadline to dispose of the felony complaint by in-
dictment or preliminary hearing (S.4469, eff. October 23, 
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victims eligible for support services has been expanded to 
include persons who are in an intimate relationship; the 
amendment also expands the crimes for which the victims 
are eligible for those services (L.2011, Ch. 11, eff. April 13, 
2011). Finally, a Missing Vulnerable Adults Clearinghouse 
has been created to provide a coordinated plan to address 
the problem of missing adults with cognitive impair-
ments, mental disabilities or brain disorders. Modeled on 
the “Amber Alert” system, New York will join four other 
states in taking steps to assist families of cognitively im-
paired adults in locating their missing loved ones (L.2011, 
Ch. 222, eff. October 23, 2011).

The Vehicle and Traffi c Law has been amended to 
make texting or using a Smartphone while driving a pri-
mary offense. Under prior law, those who committed the 
offense of Use of Portable Electronic Devices could not 
be stopped by a police offi cer unless the motorist was 
committing some other VTL offense. The new law permits 
the offi cer to stop the car solely for this offense (L.2011, 
Ch. 109, eff. July 12, 2011). The amendment also changes 
the rebuttable presumption found in the statute. A person 
who holds a portable electronic device is presumed to be 
using such device; the presumption can be rebutted by 
evidence tending to show that the operator was not using 
the device. A second amendment signifi cantly expands 
the list of criminal convictions that disqualify an individ-
ual from becoming a school bus driver (L.2011, Ch. 400, 
eff. February 12, 2012). In all, 26 felony convictions have 
been added to the list, raising the total to 58. 

Several new laws will affect individuals who must 
register as sex offenders. First, procedures for verifying 
the current addresses of sex offenders have been tight-
ened. An offender who refuses to sign a verifi cation form 
can now be charged with an E felony and such refusal 
may result in a revocation of parole or probation (A.424, 
eff. 60 days after Governor’s signature). In addition, level 
two offenders must now register their place of employ-
ment (A.7950, eff. September 23, 2011). The sex offender 
registry must now include the registrant’s type of as-
signed supervision and the length of time of such super-
vision (A.2565, eff. September 23, 2011). Finally, a person 
who is convicted of Attempted Unlawful Surveillance 
must now register as a sex offender (A.5661, eff. Septem-
ber 23, 2011). 

A number of changes have taken place in the area of 
sentencing and parole. The Department of Correctional 
Services and the Division of Parole have been merged into 
the Department of Correction and Community Supervi-
sion (DCCS) (L.2011, Ch. 62, eff. April 1, 2011). DCCS has 
assumed responsibility for supervising people after they 
are released from prison. The Executive Law has been 
amended to substitute risk assessment procedures for the 
prior guidelines that governed discretionary release on 
parole (L.2011, Ch. 62, Part C, Subpart A, eff. September 
27, 2011).3 

In other procedural changes, a court may now de-
termine, prior to sentence, a defendant’s eligibility for a 
certifi cate of relief from civil disabilities (L.2011, Ch. 488, 
eff. August 17, 2011). Finally, the groundwork for efi ling 
in criminal courts has been laid. The Chief Administrative 
Judge will create an Advisory Committee to evaluate the 
impact of efi ling in criminal courts and a report contain-
ing an evaluation and recommendation must be fi led by 
January 1, 2012 and sent to the Governor, Legislature and 
Chief Judge (A.8368, eff. September 23, 2011). 

Each year the Legislature enacts legislation to assist 
crime victims and this year was no exception. Victims 
of domestic violence will benefi t from a number of new 
laws. First, one new law closes a gap between federal and 
state anti-domestic violence laws by preventing individu-
als who are convicted of certain violent misdemeanors 
from purchasing fi rearms. Currently, a federal fi rearms 
dealer may not sell a fi rearm to a person who has been 
convicted of a misdemeanor involving domestic violence. 
The problem has been that, up to now, information about 
New York convictions had not been transmitted to the 
FBI’s criminal background system, thus permitting indi-
viduals with prior convictions to purchase a gun. 

Under the new law, when a defendant has been con-
victed of one of four misdemeanors (assault, menacing, 
forcible touching or criminal obstruction of breathing or 
blood circulation), and it has been established that the 
defendant is related to the victim in the manner specifi ed 
under 18 U.S.C. 921(a)(3)(A)(ii),2 the clerk of the court 
must notify the Division of Criminal Justice Services 
(DCJS). DCJS must then notify the FBI and the defendant 
is identifi ed as a person prohibited from purchasing and 
possessing a fi rearm. The court can make the above fi nd-
ing based upon an admission by the defendant or, after 
a hearing, in which the prosecution must prove beyond 
a reasonable doubt that the defendant is related or situ-
ated to the victim as specifi ed under Federal law (L.2011, 
Ch. 258, eff. November 29, 2011). 

Domestic violence victims will also benefi t from a 
new law clarifying the date on which a fi nal order of pro-
tection commences; it will now commence on the date of 
sentencing rather than “upon conviction” (L.2011, Ch. 9, 
eff. May 13, 2011). An Address Confi dentiality Program 
has been created that will authorize the use of designated 
addresses for victims and their children for the purpose of 
service of process and receipt of mail. Thirty-three other 
states have some form of this program which permits the 
victim’s new address to remain anonymous, thus prevent-
ing the batterer from locating the victim and committing 
further abuse (A.628, eff. June 23, 2012). 

In addition, victims of Criminal Obstruction of 
Breathing or Blood Circulation are now eligible for mon-
etary awards from the Offi ce of Victim Services even if 
the victim did not sustain any physical injury (A.8091, 
eff. December 22, 2011). The group of domestic violence 
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sage by two successive legislatures and approval by the 
voters). The measure would also change the retirement 
age for Judges of the Court of Appeals from 70 to 80. 

Other new legislation authorizes local correctional 
facilities to house out-of-state prisoners with the approval 
of the appropriate local legislative bodies (A.8238, eff. 
September 23, 2011). A barber’s license will now be sus-
pended or revoked if alcohol is sold on the premises to 
minors (L.2011, Ch. 417, eff. February 11, 2012). Finally, 
law enforcement offi cers within the Federal Protective 
Services have been granted peace offi cer status. This will 
restore the status they had when they were previously 
agents of the U.S. Immigration and Customs Enforcement 
Department (L.2011, Ch. 407, eff. August 17, 2011). 

Endnotes
1. See People v. Helmsley, 170 A.D.2d 209 (1991).

2. The federal statute requires that the misdemeanor has, as an 
element, “the use or attempted use of physical force, or the 
threatened use of a deadly weapon, committed by a current or 
former spouse, parent, or guardian of the victim, by a person with 
whom the victim shares a child in common, by a person who is 
cohabiting with or has cohabited with the victim as a spouse, 
parent, or guardian, or by a person similarly situated to a spouse, 
parent, or guardian of the victim.” 

3. See Genty, Changes to Parole Laws Signal Potentially Sweeping 
Policy Shift, NYLJ 9/1/11. 

Barry Kamins is an Acting Supreme Court Justice, 
and presently serves as the Administrative Judge for 
criminal matters in Brooklyn Supreme and Criminal 
Courts. He is widely recognized as an outstanding legal 
scholar, and has authored numerous articles on crimi-
nal law and procedure. He is the author of the Learned 
Treatise “New York Search and Seizure.” He has been a 
longtime contributor to our Newsletter, and has over the 
last several years provided us with annual legislative 
updates. 

Another new law clarifi es that certain documents 
must accompany an individual being committed to state 
prison. A “sentence and commitment” (or certifi cate of 
conviction) and any order of protection must accompany 
the defendant (L.2011, Ch. 177, eff. September 1, 2011). 
This will permit DCCS to take the necessary steps to en-
sure that the order of protection is complied with during 
the period of incarceration. 

Each year the Legislature enacts laws that either re-
peal or extend existing statutes. For example, a number 
of sentencing structures set to expire on September 1, 
2011 were extended until September 1, 2013: minimum 
periods of incarceration for persistent violent felony of-
fenders; indeterminate sentences for a felony; sentences 
for B and C violent felonies; sentences for second violent 
felony offenders; sentences for second felony offenders 
(L.2011, Ch. 57). A number of prison programs as well 
as the ignition interlock device program and mandatory 
surcharge and crime victim fees were also extended to 
September 1, 2013 (L.2011, Ch. 57). The law suspending 
driving privileges for parents who fail to pay child sup-
port is extended until June 30, 2013 (L.2011, Ch. 101). Fi-
nally, the Interagency Task Force on Human Traffi cking is 
extended until September 1, 2013 (L.2011, Ch. 24). 

A number of changes have been made in statutes oth-
er than the Penal Law and Criminal Procedure Law. The 
Legislature has enacted a signifi cant training bill that re-
quires the Municipal Police Training Council to establish 
training on the subject of crimes involving sexual assault 
with an emphasis on a victim centered approach. The bill 
also mandates training for judges with respect to crimes 
involving sexual assault (A.2349, eff. December 22, 2011). 
The Legislature has also taken the fi rst step in amend-
ing the State Constitution to increase the age until which 
Supreme Court Judges can be certifi cated, from the age of 
76 to 80 years (A.8469; once it is signed by the Governor 
there will be a constitutional amendment requiring pas-
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1982. Judge Ciparick is also generally considered to be 
a member of the liberal bloc within the Court and to be 
somewhat more favorable to defense concerns in criminal 
law cases. During the past term, she issued 19 dissent-
ing opinions and often voted together with Chief Judge 
Lippman and Judge Jones. 

Judge Victoria A. Graffeo
Judge Graffeo was ap-

pointed by Governor Pataki 
and joined the Court in 2000. 
Her current term ends in 
2014. She is currently 59 years 
of age and is the youngest 
member of the Court. Prior 
to her elevation to the New 
York Court of Appeals, Judge 
Graffeo held several gov-
ernmental positions, includ-
ing Solicitor General and as 
legislative counsel. She also 

served in the Supreme Court in the Third Judicial District 
and was an Associate Justice of the Appellate Division, 
Third Department. Judge Graffeo was born in Rockville 
Centre, New York and was educated in Schenectady. She 
is a graduate of Albany Law School. Judge Graffeo is basi-
cally included in the more conservative bloc of the New 
York Court of Appeals. She often votes together with 
Judge Read. During the last term, Judge Graffeo dissented 
in 12 cases.

Judge Susan Phillips Read
Judge Read was appoint-

ed by former Governor Pataki 
and joined the Court in 2003. 
Her current term ends in 
2017. She is currently 64 years 
of age. Prior to her appoint-
ment to the Court of Appeals, 
she served as the Presiding 
Judge of the New York State 
Court of Claims, and also 
served as Deputy Counsel to 
Governor Pataki from 1995 to 
1997. She was born in Ohio and attended the University 
of Chicago Law School. She also engaged in the private 
practice of law from 1988 to 1994. Judge Read currently 
resides with her husband in West Sand Lake and Saratoga 
Springs, New York. Judge Read is also listed within the 
more conservative bloc of the Court and she often votes 
together with Judge Graffeo. During the past term, she is-
sued 13 dissenting opinions. 

Although the New York Court of Appeals acts as 
one body when it issues its decisions, it is comprised of 
seven distinct individuals with their own personal back-
grounds, characteristics and judicial philosophies. We 
present, for the benefi t of our readers, a brief biographical 
sketch of each of the Judges currently on the Court. We 
begin with the Chief Judge and continue with the six As-
sociate Judges listed in the order of their seniority on the 
Court. 

Chief Judge Jonathan Lippman
Chief Judge Lippman was 

appointed to the New York 
Court of Appeals in 2009. He 
moved directly from being 
the Presiding Justice of the 
Appellate Division, First De-
partment, into the New York 
Court of Appeals. He was 
appointed by then-Governor 
Paterson. Judge Lippman has 
served for many years within 
the New York State court 
system, having held vari-

ous posts including Chief Administrative Judge. While 
on the Court, he has attempted to achieve a greater con-
sensus among the Judges, but in many instances he has 
found himself among the minority, and for the 2010-2011 
term he led the Court in the number of dissents, which 
amounted to 28. He is basically placed within the more 
liberal bloc of the Court, and usually votes together with 
Judges Ciparick and Jones. Judge Lippman is currently 66 
years of age, with his term expiring in the year 2015. He is 
a graduate of New York University School of Law. 

Judge Carmen Beauchamp Ciparick
Judge Ciparick is the 

Senior Associate Judge of 
the Court, serving since 
1994 when she was fi rst ap-
pointed by former Governor 
Cuomo. She is currently 69 
years of age, and her current 
term will end in 2012. She is 
a graduate of St. John’s Uni-
versity School of Law. Judge 
Ciparick grew up in Wash-
ington Heights and gradu-
ated from Hunter College 
in 1963. Prior to her elevation to the New York Court of 
Appeals she served on the New York City Criminal Court 
and then was elected to the New York Supreme Court in 

A Personal Look at the New York Court of Appeals
By Spiros A. Tsimbinos
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and pro-defense position in criminal law matters, and is 
hard to pigeonhole in any one particular camp. He must 
be listed as one of the swing votes on the Court.

Judge Theodore T. Jones, Jr.
Judge Jones was ap-

pointed by former Governor 
Spitzer in 2007. His current 
term expires in 2015. Judge 
Jones was born in Brooklyn, 
New York and attended pub-
lic schools in New York City. 
He is a graduate of St. John’s 
University School of Law. 
After conducting a private 
practice for several years in 
Brooklyn, he was elected to 
the New York State Supreme 

Court in 1990. He eventually became the Administra-
tive Judge for the civil term in Brooklyn, and in 2007, he 
began his current tenure on the New York Court of Ap-
peals. Judge Jones is married and has two children. Judge 
Jones also has a distinguished military background, hav-
ing served in Vietnam and having reached the rank of 
Captain in the United States Army. Judge Jones is placed 
by most observers within the liberal camp of the Court 
and currently appears to be one of the most pro-defense 
Judges with respect to criminal law decisions. During the 
last term, he issued 24 dissents, the second highest within 
the Court, many of which involve criminal law decisions. 
He brings to the Court a criminal law background, since 
he served for many years as a criminal defense attorney 
with the Legal Aid Society. 

Conclusion
In a recent article in the New York Law Journal of Au-

gust 18, 2011 summarizing the workings of the Court dur-
ing the 2010-2011 term, Chief Judge Lippman is quoted as 
commenting, “It is a Court that is not predictable in any 
particular case. I think we often disagree but are never 
disagreeable with one another. It is a Court that I don’t 
think is easy to label.” Professor Vincent Bonventre, of 
Albany Law School, who often writes on the New York 
Court of Appeals, also is quoted as saying, “You have 
some really interesting personalities writing some very 
strong opinions.” I hope that these brief snapshots of the 
seven interesting personalities who make up the New 
York Court of Appeals will lead to a better understanding 
of the Court by our readers. 

Judge Robert S. Smith
Judge Smith joined the 

Court in 2003. He was ap-
pointed by Governor Pataki, 
and his term expires in 2014. 
He was born in New York 
City and grew up in Mas-
sachusetts and Connecticut. 
He is a graduate of Columbia 
Law School where he served 
as Editor in Chief of the Law 
Review. From 1968 to 2003, he 
practiced law in New York 
City with the fi rm of Paul, 

Weiss, Rifkind, Wharton & Garrison. He is currently 67 
years of age and resides with his wife in New York City. 
He has three children and two grandchildren. Judge 
Smith moved directly from the private practice of law to 
the New York Court of Appeals, and had no prior judicial 
experience before his elevation to the Court. During his 
eight years of service on the Court, it has been diffi cult 
to place Judge Smith in either the liberal or conserva-
tive grouping, and he often takes an independent and 
contrary position from many of his colleagues. During 
the last term, he issued 23 dissenting opinions. He also 
must be considered one of the critical swing votes on the 
Court. 

Judge Eugene F. Pigott, Jr.
Judge Pigott was ap-

pointed to the Court by 
former Governor Pataki, 
and has served on the Court 
since 2006. His current term 
expires in 2016. Judge Pigott 
is currently 65 years of age. 
He was born in Rochester, 
New York and practiced law 
in Buffalo for several years. 
He also previously served 
as Erie County Attorney. His 
prior judicial experience in-
cludes service on the New York State Supreme Court and 
as presiding Justice of the Appellate Division, Fourth De-
partment. Judge Pigott is married, with two children, and 
he currently resides in Grand Island, New York. He is a 
graduate of Buffalo School of Law. Although Judge Pigott 
is also generally included within the more conservative 
grouping of the Court, he often pursues a more liberal 
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New York Court of Appeals 
Review

The New York Court of Appeals returned from its 
summer recess in early September. As of the time we 
were going to press on this issue, it had only issued one 
criminal law decision of any signifi cance, which is sum-
marized below. This issue thus covers Court of Appeals 
decisions that were rendered from September 2, 2011 
to October 12, 2011. We expect that numerous Court of 
Appeals decisions will be forthcoming in the next few 
weeks, and these will be covered in our next issue.

Lack of Preservation

People v. Holmes, decided Septem ber 8, 2011 (N.Y.L.J., 
September 9, 2011, p. 16)

In a unanimous decision, the New York Court of Ap-
peals reversed and remitted the matter back to the Appel-
late Division, Fourth Department, for consideration of is-
sues which were raised but not determined on the appeal 
to that Court. In issuing its ruling, the Court of Appeals 
cited its prior decision in People v. Hunter, 17 NY 3d, 725 
(2011). 

The New York 
Criminal Law 
Newsletter is also 
available online

Go to www.nysba.org/
CriminalLawNewsletter 
to access:
• Past Issues (2003-present) of

the New York Criminal Law 
Newsletter*

• New York Criminal Law 
Newsletter Searchable Index 
(2003-present)

• Searchable articles from the
New York Criminal Law 
Newsletter that include links to 
cites and statutes. This service 
is provided by Loislaw and is 
an exclusive Section member 
benefi t*

*You must be a Criminal Justice Section 
member and logged in to access.

Need password assistance? Visit our Web site at 
www.nysba.org/pwhelp. For questions or log-in 
help, call (518) 463-3200.
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marked “returned to sender and left fi rm.” The Alabama 
attorney did nothing after receiving his notice, assuming 
the New York associates were still handling the case. 

Mr. Maples actually learned of the denial and the 
missed appeal deadline when the prosecutor sent him a 
letter alerting him that the time for fi ling a federal habeas 
petition was close to expiring. In the federal habeas peti-
tion, which Mr. Maples eventually fi led, he raised inef-
fective assistance of counsel. The federal court denied the 
petition on procedural grounds—to wit: that the required 
time period had passed. During oral argument before the 
Supreme Court, Mr. Maples’ new counsel argued that 
there was suffi cient cause in the instant matter to excuse 
the default which had occurred. It was stated that the 
State itself had contributed to the default, and that Mr. 
Maples had effectively been abandoned, so that the delay 
caused by the attorney conduct could not be imputed to 
him. A decision is expected within the next few weeks.

As indicated, in the last two days of its past term, the 
United States Supreme Court also granted certiorari in 
two criminal law matters which involve signifi cant issues. 
The fi rst case involves the use by police of GPS tracking 
devices without a search warrant. The second involves 
a further refi nement of the right to confrontation and a 
further interpretation of the Court’s decision in Crawford 
v. Washington. Details regarding these matters were dis-
cussed in the July 15, 2011 issue of the United States Su-
preme Court Reporter. A summary of those discussions is 
provided below.

U.S. v. Jones

The Court granted certiorari in this matter on June 27, 
2011, and the case was assigned number 10-1259. Grant-
ing certiorari from a decision of the Court of Appeals 
for the District of Columbia Circuit, the United States 
Supreme Court has agreed to address issues surround-
ing the government’s use of a global positioning system 
(GPS) tracking device on a defendant’s motor vehicle. The 
question presented by the government’s petition for writ 
of certiorari asked whether the warrantless use of the GPS 
tracking device to monitor the vehicle’s movements on 
public streets violated the Fourth Amendment. In addi-
tion to this question, the Supreme Court directed the par-
ties to brief and argue the following question: “Whether 

Freeman v. United States, 131 S. Ct. 2685 (June 
23, 2011)

In a 5-4 decision, the United States Supreme Court 
held that defendants who enter into plea agreements 
recommending a particular sentence as a condition of 
the guilty plea may be eligible for relief under the Statute 
permitting defendants sentenced based upon a sentenc-
ing range that has been modifi ed to move for a reduced 
sentence. The Court indicated that since the Defendant’s 
original sentence was based on the sentencing guidelines 
which were subsequently modifi ed and not on the plea 
agreement, he was thus eligible for reduction of sentence. 
Justice Kennedy wrote the majority opinion, and was 
joined by Justices Ginsburg, Breyer, and Kagan. Justice 
Sotomayor fi led a separate concurring opinion. Chief 
Justice Roberts and Justices Scalia, Thomas and Alito 
dissented.

Pending Cases

Maples v. Thomas, 132 S.Ct. __

 On October 4, 2011, the United States Supreme Court 
heard oral arguments in a case which involves an 
Alabama death row inmate who lost his chance to bring 
a critical appeal because of a mailroom snafu in a New 
York law fi rm. Mr. Maples was sentenced to death in 1995 
and was represented pro bono in his state post-conviction 
appeal by two associates at Sullivan and Cromwell. As 
required by Alabama rules at the time, the two lawyers 
associated themselves with the local Alabama attorney 
in order to be admitted to practice in the State. Although 
the rules required the Alabama attorney to be jointly and 
severally responsible for the case, he claimed his only 
role was to secure the New York attorneys’ admission. 
The three attorneys fi led a state post-conviction petition 
for Mr. Maples in which they raised ineffective assistance 
of trial counsel. After 18 months, the trial judge denied 
the petition. The court clerk sent notices of the denial 
order to the two associations and the Alabama attorney. 
The associates, however, had left the law fi rm for other 
positions, and had failed to inform Mr. Maples or the 
Court that they no longer represented him. The fi rm’s 
mailroom returned the denial notices to the court clerk 

 Recent United States Supreme Court Decisions Dealing 
with Criminal Law and Recent Supreme Court News

The United States Supreme Court concluded its 2010-2011 session on June 28, 2011. As it was ending its term, it issued 
an interesting decision in a criminal law matter which we were not able to include in our last issue. The Court also grant-
ed certiorari in two criminal law matters which involve signifi cant issues, and which will be decided in the next several 
months. We therefore review these matters for the benefi t of our readers. These cases are summarized below. The Court 
opened its new term on October 3, 2011, and decisions during the new term are expected to begin shortly. 
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concluded that it did not need to address whether a state-
ment was testimonial within the meaning of the Confron-
tation Clause unless the statement was, in fact, hearsay 
offered to prove the truth of the matter asserted.

The Illinois Court rejected the Defendant’s argu-
ment that the admission of the DNA report without the 
testimony of the analyst who prepared it violated his 
confrontation rights because the report was hearsay. On 
the contrary, the expert’s testimony about the DNA report 
was not admitted for the truth of the matter asserted, the 
Illinois Court concluded. The government introduced his 
testimony to show the underlying facts and data the ex-
pert used before rendering an expert opinion in the case. 

This case involves further refi nements of the Court’s 
decisions in Melendez-Diaz v. Massachusetts, 129 S. Ct. 
2527 (2009) and Bullcoming v. New Mexico, 131 S. Ct. 2705 
(2011). Briefs have been fi led in this matter and a decision 
is expected within the next few months. We will report on 
the results as soon as a decision is reached. 

In terms of general interest, readers should also note 
that the United States Supreme Court, during the com-
ing term, will in all likelihood hear and decide the issues 
involving the constitutionality of the recently enacted 
health care law. The U.S. Court of Appeals for the Elev-
enth Circuit based in Atlanta, Georgia, recently ruled that 
the individual insurance mandate went beyond Con-
gress’ power to regulate interstate commerce. Twenty-six 
States have joined in lawsuits attacking major portions 
of the health care bill. Justice Department lawyers have 
appealed the Circuit Court ruling to the United States 
Supreme Court, and that case will be one of the major 
controversial issues which may be addressed by the Court 
in the coming term. The Court will also be addressing 
various immigration matters, including Gutierrez v. United 
States, which involves the question of whether the gov-
ernment is free to deport illegal immigrants who came 
to this Country as children, and whose parents became 
lawful residents in the United States. The Ninth Circuit 
Court of Appeals recently ruled that a parent’s status of 
a lawful permanent residence imputed to the children 
residing with that parent. This issue will now be squarely 
presented to the United States Supreme Court. 

the government violated Respondent’s Fourth Amend-
ment rights by installing the GPS tracking device on his 
vehicle without a valid warrant and without his consent.”

The District Court granted in part and denied in part 
the Defendant’s Motion to Suppress the data obtained 
from the GPS tracking device, fi nding that data obtained 
while the vehicle was on public roads was admissible. Af-
ter a jury trial, the Defendant was convicted of conspiracy 
to distribute and to possess with intent to distribute fi ve 
kilograms or more of cocaine and 50 grams or more of 
cocaine base. He was sentenced to life imprisonment. The 
Court of Appeals reversed the Defendant’s conviction, 
concluding that the warrantless use by police of the GPS 
device to track his movements 24 hours a day for 28 days 
was a search under the Fourth Amendment. Attaching the 
GPS tracker to the Defendant’s vehicle defeated the De-
fendant’s reasonable expectation of privacy in his move-
ments over the course of a month. 

Several federal and state courts have been divided 
over whether the use of a GPS tracking device by law 
enforcement offi cials can be constitutionally conducted 
without a judicial warrant. Our own New York Court of 
Appeals in the case of People v. Weaver ruled in a 4-3 deci-
sion that a warrant was required with respect to the use of 
GPS devices. In our Winter 2011 issue, we predicted that 
because of the confl icting decisions, the issue would have 
to be addressed by the United States Supreme Court. The 
issue is now directly before the Court and briefs have 
been fi led in the matter of U.S. v. Jones, and a date for oral 
argument is pending. We will keep our readers advised of 
developments in this matter. 

Williams v. Illinois

Certiorari was granted in this case on June 28, 2011 
and was assigned number 10-8505. This is a case in which 
the Illinois Supreme Court held that a government ex-
pert’s testimony about a report from a diagnostic labora-
tory on the male DNA profi le derived from vaginal swabs 
taken from the victim of a sexual assault was not hearsay, 
and therefore the expert’s testimony about the report, 
during which the expert opined that the DNA profi le in 
that report matched the Defendant’s DNA profi le in a 
state database, did not implicate the Defendant’s Sixth 
Amendment confrontation rights. The Illinois Court 
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ing’s roof when the police knocked at her door. The 
3-Judge majority found that the circumstances in question 
were suffi cient to give the police probable cause to detain 
the Defendant and to pat down the bag. The police had 
received certain information which led them to appear at 
the Defendant’s apartment. When they knocked on the 
door they heard scuffl ing noises followed by the sound 
of a window being opened. The offi cers then found the 
Defendant on the roof climbing a fi re escape, holding an 
object. When told by police not to move, the Defendant 
dropped the bag, which made a heavy thud. While one of 
the offi cers stopped and detained the Defendant, another 
picked up the bag and found a gun and ammunition 
therein. The 3-Judge majority, which consisted of Judges 
Andrias, Saxe and Daniels, determined that the offi cers’ 
observations, along with their prior information, justifi ed 
their actions, and that once the Defendant dropped the 
bag, the police had reasonable grounds to believe that it 
might contain a weapon. The majority ruling reversed a 
determination of the Bronx trial court, which had initially 
granted suppression of the physical evidence. 

Justices Tom and Freedman dissented, arguing that 
the facts in question fell short of providing the reasonable 
suspicion that the Defendant was committing, or about 
to commit, a crime. There was therefore insuffi cient sup-
port to uphold a forcible stop and detention that justifi ed 
the warrantless search of the bag. Due to the sharp split 
in the Appellate Division, it appears that this case will be 
headed for the New York Court of Appeals. 

People v. Strothers (N.Y.L.J., August 12, 2011,
pp. 1 and 6)

In a 4-1 decision, the Appellate Division, First De-
partment, held that the Defendant was entitled to a new 
suppression hearing, and that therefore his conviction for 
various drug charges could be subject to a reversal. The 
Court’s majority found that the Defendant was deprived 
of the effective assistance of counsel because his attorney 
was late for the evidentiary hearing which had been held, 
and defense counsel had missed some of the opening pro-
ceedings. In the case at bar, defense counsel had arrived 
during the direct examination of a special agent who 
had led the task force that had arrested the Defendant. 
Following the completion of the direct examination, de-
fense counsel proceeded to cross-examine the agent. The 
prosecution argued that the attorney’s tardiness had not 
affected the outcome of the hearing, and that therefore a 
new suppression hearing was not required. The 4-Judge 
majority held, however, that it did not matter whether or 
not the attorney’s lateness had affected the outcome of the 

Soares v. Herrick (N.Y.L.J., August 5, 2011, pp. 1 
and 3)

In a 3-2 decision, the Appellate Division, Third 
Department, held that a trial Judge had exceeded his 
authority when he removed the Albany County District 
Attorney from prosecuting the Defendants with respect 
to allegations that they had illegally sold prescription 
steroids. The Albany County District Attorney’s Offi ce 
had secured an indictment against fi ve Florida residents, 
charging them with importing and distributing illegal ste-
roids and other human growth hormones in the Albany 
area. The Defendants had sued the District Attorney in 
the Federal Court in Florida claiming false arrest and ma-
licious prosecution.

The Defendants had claimed that the civil action cre-
ated a confl ict for the District Attorney’s Offi ce and that 
they should be barred from prosecuting the case. The trial 
court had agreed with the Defendants, but three members 
of the Appellate Division, Third Department, determined 
that the trial court had committed error in granting a 
Writ of Prohibition in taking the case out of the hands of 
the District Attorney and giving it to a special prosecutor 
whom he had appointed. The majority opinion, written 
by Justice Karen K. Peters, concluded that the Defen-
dants had not demonstrated that the District Attorney’s 
continued prosecution of the cases would result in actual 
prejudice. 

 The majority also saw the possibility of a serious 
public policy issue in accepting the Defendants’ argu-
ment. The majority stated that acquiescence to a policy by 
which a criminal defendant, through the simple device of 
commencing a civil lawsuit, could affect the removal of 
a duly elected District Attorney established a dangerous 
precedent that was unwarranted under the circumstances 
presented in the case at Bar. The mere fi ling of a civil law-
suit is not enough to demonstrate a confl ict. The major-
ity opinion was joined in by Justices Malone and Garry. 
Justices Rose and Lahtine dissented, arguing that under 
the circumstances, the trial court was within its discretion 
to order that the case be tried by a special prosecutor. It 
appears that due to the closeness of the decision and the 
issue involved, this case will eventually be determined by 
the New York Court of Appeals. 

People v. Bowden (N.Y.L.J., August 8, 2011, pp. 1 
and 6)

In a 3-2 decision, the Appellate Division, First De-
partment, denied the suppression of a gun which police 
found on a Bronx woman after she fl ed onto her build-

 Cases of Interest in the Appellate Divisions
Discussed below are some interesting decisions from the various Appellate Divisions which were decided from Sep-

tember 1, 2011 to October 3, 2011.
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a recent decision by the New York Court of Appeals in 
People v. Paulin, In Paulin, which was decided on June 28, 
2011, the New York Court of Appeals resolved a split be-
tween the Appellate Departments and held that individu-
als who had been released on parole and were reincarcer-
ated for violating their parole were still eligible to seek re-
sentencing under the Drug Law Reform Act of 2009. The 
full details regarding the Paulin decision were discussed 
in the Fall issue of our Newsletter. 

People v. Nisthalal (N.Y.L.J., August 29, 2011,
pp. 1 and 3)

In a unanimous decision, the Appellate Division, Sec-
ond Department, vacated the Defendant’s conviction and 
dismissed the indictment on the grounds that the guilty 
verdict was against the weight of the evidence. The mat-
ter involved a murder conviction of a Queens business-
man, and the appellate panel concluded that the case was 
riddled with witness inconsistencies to such an extent 
that the prosecution’s witnesses were so contradictory as 
to be unworthy of belief. In vacating the Defendant’s con-
viction, the appellate panel also reached the same result 
with respect to the co-Defendant, Sweeney. 

People v. Kenley (N.Y.L.J., August 31, 2011, pp. 1 
and 6)

In a unanimous decision, the Appellate Division, 
First Department, reversed a Defendant’s conviction and 
ordered a new trial because the police had conducted an 
unduly suggestive lineup in which only the Defendant 
matched a key aspect of the description provided by the 
three witnesses who viewed the lineup. The Defendant 
weighed nearly 400 pounds, and the witnesses who had 
described the perpetrator of the crime stated that it was a 
“huge, big fat black guy.” The other persons used as fi ll-
ers in the lineup weighed 115 to 190 pounds less than the 
Defendant, and because of his size, he clearly stood out 
in the lineup. The appellate panel, in issuing its ruling, 
stated, “We do not mean to suggest that the police are 
obligated to fi nd grossly overweight fi llers when dealing 
with the situation presented here, and we recognize the 
practical diffi culties that would be involved in doing so. 
Instead, this situation could call for the use of some kind 
of covering to conceal the weight difference.”  

People v. Andrade (N.Y.L.J., September 9, 2011,
p. 15)

In a unanimous decision, the Appellate Division, 
First Department, upheld a Defendant’s conviction and 
determined that the hearsay rule was not violated by the 
admission of evidence to rebut the Defendant’s claim 
that he was coerced into providing incriminating state-
ments. The Defendant had been involved in a shooting, 

hearing or whether the outcome of the hearing affected 
the ultimate verdict. The right to counsel is deemed to be 
so fundamental and absolute that its deprivation, even for 
a short period of time, cannot be overlooked or excused. 
The majority, in ordering a new hearing, concluded, 
“Because of the sanctity of the right to counsel, we need 
not engage in an analysis as to what transpired in the 
case during counsel’s absence and whether the evidence 
received, or matters discussed with the Court, were mate-
rial to the defense.” The majority opinion was joined in by 
Judges Mazzarelli, Andrias, Moskowitz and Roman. 

Justice Catterson dissented, arguing that the sanctity 
of the right to counsel applied to representation at trial 
but not necessarily at pretrial hearings. Justice Catter-
son further argued that the Defendant and his defense 
counsel had waived the right to raise the argument on 
appeal, since there had been a failure at the initial hearing 
to ask for some sort of corrective measure, such as ask-
ing that the transcript of proceedings that the Attorney 
had missed, be provided to him. Justice Catterson further 
stated that he did not think the outcome of the trial would 
have been any different, even if the ruling at the suppres-
sion hearing had been in the Defendant’s favor. 

People v. Gray (N.Y.L.J., August 12, 2011, p. 1)
In a unanimous decision, the Appellate Division, 

First Department, reversed a Defendant’s conviction and 
ordered a new trial because of the improper exclusion of 
his family members and girlfriend from the Courtroom 
during the testimony from an undercover police offi cer. 
The appellate panel found that the trial judge had pro-
vided no legitimate justifi cation for barring the persons in 
question during the Defendant’s 2009 trial. The Appellate 
Court reiterated that trial courts are required to consider 
alternatives to closure even when they are not offered by 
the parties. In the case at bar, the Court summarily reject-
ed, without comment, the Defendant’s request to allow 
the presence of the interested family members and the 
record did not show whether there existed any reasonable 
accommodation that would have protected the public na-
ture of the criminal proceeding. The Defendant had been 
found guilty of criminal sale of a controlled substance in 
the third degree and had received a sentence of 7½ years. 
After being in prison since 2009, he now faces a new trial. 

People v. Wallace

People v. Jenkins (N.Y.L.J., August 23, 2011, pp. 1 
and 2)

In two unanimous rulings by the Appellate Division, 
Fourth Department, it was held that drug offenders could 
apply for resentencing even though they had violated 
their parole, pursuant to the recent modifi cations in the 
Rockefeller Drug Laws. The Appellate Court relied upon 



18 NYSBA  New York Criminal Law Newsletter  |  Winter 2012  |  Vol. 10  |  No. 1        

counsel failed to make critical objections regarding the 
admission of evidence and to prejudicial comments made 
by the prosecutor during summation. The Court conclud-
ed that there was no legitimate trial strategy for defense 
counsel’s failures, and that the Defendant was deprived 
of a fair trial. The appellate panel consisted of Justices 
Mastro, Hall, Lott and Cohen. 

People v. Tucker (N.Y.L.J., September 27, 2011,
pp. 1 and 6)

In a 3-1 decision, the Appellate Division, Second De-
partment, reversed the Defendant’s conviction, and found 
that a prosecutor had improperly used the Defendant’s 
post-arrest silence against him during the trial. The pros-
ecutor had commented to the jury, “An innocent person 
when they are arrested for a crime they didn’t commit 
and they know who did it, will say who did it.” The ap-
pellate panel majority concluded that the prosecutor’s 
comments were an improper attack on a defendant’s right 
to remain silent, and therefore a reversal was required. 

People v. Tavares-Nunez (N.Y.L.J., October 4, 
2011, pp. 1 and 2)

In a unanimous decision, the Appellate Division, 
Second Department, upheld a Defendant’s conviction, 
even though it concluded that a nursing home worker’s 
apology to a police Detective for sexually assaulting an 
incapacitated Alzheimer’s patient should have been sup-
pressed because the inculpatory statement was not spon-
taneous, but a product of interrogation, and should have 
been preceded by Miranda warnings. The appellate panel 
found that despite the error which occurred, proof of guilt 
was overwhelming, and the error would therefore be con-
sidered to be harmless.

and his conviction was partly based on self-incriminating 
statements that he had made while in custody. On ap-
peal, he claimed that the rule against hearsay and his 
Sixth Amendment confrontation rights had been violated 
when the prosecution introduced a videotape and photo 
array identifi cation to rebut his claims that the incrimi-
nating statements were involuntarily obtained. The ap-
pellate panel concluded that the Defendant imposed on 
the prosecution the added burden of proving beyond 
a reasonable doubt that he had made those statements 
voluntarily. Thus, by the Defendant’s actions, the pros-
ecution was required to tell not just a story of the victim’s 
deaths but also the story of how the Defendant came to 
make the statements being used against him. 

People v. Heidgen (N.Y.L.J., September 16, 2011, 
p. 1)

In a 3-1 decision, the Appellate Division, Second De-
partment, upheld a Defendant’s depraved indifference 
murder conviction, where the Defendant killed the driver 
of another vehicle while he was driving drunk. The Court 
found that the Defendant’s actions involved reckless con-
duct which created a grave risk of death. Justice Jeffrey 
Cohen dissented, fi nding that the Defendant’s conduct 
only amounted to recklessness, and that therefore, a re-
duction to manslaughter in the second degree was the 
proper decision. 

People v. Miller (N.Y.L.J., September 26, 2011, pp. 
1 and 2)

In a unanimous decision, the Appellate Division, Sec-
ond Department, reversed a Defendant’s rape conviction 
on the grounds that he had received ineffective assistance 
of counsel. The appellate panel concluded that defense 
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Penalty for Assaulting a Judge Increased
Pursuant to a law which was recently passed by the 

Legislature and signed by Governor Cuomo, the penal-
ties for assaulting judges during the performance of their 
duties will become a class-C felony which carries a prison 
sentence of up to 15 years. The new law became effective 
in November 2011, and was passed in response to a recent 
incident in Liberty, New York, where a Judge was at-
tacked by a Defendant who broke free. The Defendant in 
that case was only charged with a misdemeanor assault, 
and the Magistrate’s Association had recommended the 
creation of a new felony charge to provide further protec-
tion for judges. The new law would apply to both state-
wide and local justices.

Judicial Pay Commission Issues Its 
Recommendations for Judicial Salary Increases

After holding several public hearings and consider-
ing various factors, the seven-member Special Judicial 
Compensation Commission issued its recommendations 
on August 26, 2011. In late August, just prior to the offi cial 
vote, two of the Commission members, to wit: Robert 
Fiske, Jr. and Mark S. Mulholland declared publicly that 
they were in favor of substantial increases in judicial pay. 
Mr. Mulholland, who is a managing partner at Ruskin, 
Moscou and Faltischek, in Uniondale, argued that the 
salary for Supreme Court Justices should be raised to 
$220,000 a year, beginning April 1, 2012. Mr. Fiske, senior 
counsel at Davis Polk and Wardwell, suggested a some-
what lower salary, opting for an increase to $195,750. The 
other members of the Commission, including Chairman 
William Thompson, Jr., reserved any public comments 
until the full Commission made its offi cial recommenda-
tions on August 26, 2011. On that date, Chairman Thomp-
son announced that the Commission, by a 4-3 vote, was 
recommending an increase for New York State Supreme 
Court Judges to $160,000 per year, effective April 1, 2012, 
with a further increase in 2013 to $167,000, and another 
increase in 2014 to $174,000. The Commission’s propos-
als will have the force of law unless amended by the 
Legislature and Governor. Pay for other judges in the 
State would be raised by the same percentage as Supreme 
Court Justices, or by 17% in the fi rst year and 27% for the 
entire three years. 

Pennsylvania Judge Who Sentenced Kids for Cash 
Sentenced to Long Prison Term

In a conclusion to a horrendous situation which im-
posed a blot on the judicial system, a Pennsylvania Judge 
was sentenced in August to a prison term of 28 years. The 
Judge, Mark Ciavarella Jr., who served in Luzerne County 
in Northeastern Pennsylvania, received the long federal 
prison term for his actions involving a one million dol-
lar bribe from the builder of a pair of juvenile detention 
centers. The Judge was found guilty of taking the bribes 
in question so that he could sentence juveniles to the de-
tention centers in order to increase the prison population 
at the facilities. The Judge was known for a harsh and au-
tocratic courtroom demeanor, and he sentenced children 
as young as 10, many of whom were fi rst-time offenders 
convicted of petty crimes, to the juvenile facilities. A sec-
ond Judge, Michael Conahan, who also participated with 
Ciavarella in the fraudulent scheme, was also sentenced, 
at a later date, to a term of 17½ years in federal prison. As 
a result of the actions of the two Judges, some 4,000 con-
victions which were issued between the years 2003 and 
2008 were overturned. The terrible scandal which rocked 
the judicial system in Pennsylvania has come to be known 
as the Kids for Cash scandal, and hopefully such an inci-
dent will never again be repeated in any American court 
system. 

New Alzheimer’s Study
In an effort to shed some additional light on the 

causes of Alzheimer’s, which affects millions of people 
each year, a new study, which was conducted at the Uni-
versity of California at San Francisco, reported that seven 
risk factors have been identifi ed as contributing to the dis-
ease. The factors were identifi ed as smoking, depression, 
low education, diabetes, too little exercise, obesity and 
high blood pressure in mid-life. The study reported that if 
these risk factors could be reduced by 25%, approximately 
half a million Alzheimer’s cases in the United States could 
be avoided each year. The study stated that worldwide, 
the biggest impact on Alzheimer’s cases is low educa-
tion because there is less of an opportunity for people to 
use and develop brainpower that can carry them into old 
age. Smoking and too little exercise were also identifi ed 
as having a large and signifi cant impact with respect to 
Alzheimer’s disease. 
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Legislature to provide for some additional funding within 
the state budget to cover the additional expenses for dis-
trict attorney increases. 

American Bar Association Approves Resolution 
on Legal Education

Following several reports and recommendations 
that law schools should include more practical training 
in their curriculum, the American Bar Association, at its 
annual meeting in Toronto, recently approved a resolu-
tion that encourages legal education providers to develop 
“practice ready lawyers” by enhancing clinical work and 
supervised activities and developing more Capstone 
courses in the fi nal year. Our own New York State Bar 
Association was a sponsor of the resolution and argued 
vigorously for its adoption. 

Homeowners Still at Risk of Foreclosure
A recent report by the Mortgage Bankers Associa-

tion indicated that as of the end of this summer, 8.44% of 
homeowners missed at least one mortgage payment in 
the previous three-month period. That fi gure represented 
an increase from the January–March period. Although 
delinquent mortgages have dropped somewhat from a 
record high of 10% of residential mortgages a year ago, 
the delinquency is still much higher than the normal rate, 
which used to be about 1.1%. Several other recent reports 
continue to see a troubled housing market for at least the 
next 2 years, and only a possibility of a very small im-
provement in the delinquency rate of mortgages. 

As a result of now nearly fi ve years of economic dif-
fi culties the number of Americans who own their own 
homes has declined to the lowest level since 1998. The 
Nation’s home ownership now stands at approximately 
66%. This represents a decline from the record high of 
69.4% which was reached in 2004. The most recent fi gures 
were supplied by the U.S. Census Bureau. Forecasters 
are predicting that there may be a continued decline, and 
that home ownership may actually fall below 65%. Each 
1% decline in the home ownership rate represents the 
movement of one million households from ownership to 
rentals. 

Flight from New York?
A recent report from the Empire Center for New York 

State Policy revealed that 1.6 million N.Y. State residents 
have moved to other states between 2000 and 2010. The 
report cited the high cost of living, high state and local 
taxes and quality of life issues as the reasons most often 
supplied by those who have left the State. According 
to the latest census fi gures, New York State still has ap-
proximately 19.3 million people, making it the third most 
populous state in the Country. It appears that the number 

Since the State Budget Director and Governor Cuomo 
have expressed reservations as to whether the State could 
afford substantial rate increases at this time, we must 
await developments during the next few months in order 
to determine whether the Commission’s recommenda-
tions will actually go into effect or whether an effort will 
be made to curtail or modify the increases recommended. 
Based upon the fact that the Commission has rejected 
extreme positions on either side of the issue, and has 
recommended a more moderate and realistic salary ad-
justment spread over a 3-year period, it appears highly 
unlikely that either the Legislature or the Governor will 
seek to overturn the Commission’s decisions. Although 
some individuals and organizations have criticized the 
Commission’s fi nal recommendations, Chairman Thomp-
son, in issuing the Commission’s fi nal report, stated that 
although the panel’s majority would have preferred to 
give more money to the judges, the State’s grim economic 
reality made it necessary for the Commission to recom-
mend more moderate increases and not to endorse raises 
which would be so large as to encourage the Legislature 
and the Governor to repudiate the Commission’s work. 

Judicial Pay Increases Mean Higher Pay for Some 
District Attorneys

Soon after the Special Commission announced its 
recommendation for judicial pay increases amounting to 
27% over a 3-year period, it was publicly revealed that 
the increases in judicial salaries would automatically re-
sult in pay increases for many of the district attorneys in 
the State. With the exception of the district attorneys who 
served within New York City, provisions of the judiciary 
law link the salaries of district attorneys in some coun-
ties with the salary of Supreme Court or County Court 
Judges. Thus, under the Judiciary Law Section 183-A, the 
district attorneys in counties outside of New York City 
with more than 500,000 residents are entitled to the same 
salary as Supreme Court Justices, and full-time prosecu-
tors in counties with populations between 100,000 and 
500,000 receive the same salary as a County Court Judge. 
Thus it appears that 22 of the 57 counties outside New 
York City will be immediately affected, and will be re-
quired to raise the salaries of their district attorneys. 

Due to this situation, many County governments 
have expressed concerns, since unlike judicial salaries, 
the salaries of district attorneys are local expenses, which 
must be handled from already severely depleted local 
budgets. In a recent article which appeared in the New 
York Law Journal on September 2, 2011, Steven J. Acquario, 
Executive Director of the New York State Association of 
Counties, expressed alarm at the looming situation. He 
stated, “It was incredibly irresponsible not to factor in 
district attorney salaries while debating judicial salaries, 
especially as the counties are all earnestly working to cap 
their property taxes.” Due to this unexpected situation, 
county leaders are calling upon the Governor and the 
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an increase in the percentage of jury trials requested, still 
reveal that nearly 40% consented to confi nement and 
avoided jury trials. In terms of actual numbers through 
June 30, 2011, 195 sex offenders have been civilly con-
fi ned, 77 of which voluntarily consented to confi nement. 
Governmental authorities cannot really explain the large 
number of consensual commitments and are monitoring 
the situation carefully on a year-by-year basis. 

Cases of Unusual Fraud
A recent investigation into cases of fraudulent receipt 

of governmental monies indicates that payments from 
the recent stimulus fund fi rst-time homebuyer credit 
were found to have included nine million dollars to 1,300 
prisoners, 241 of whom were serving life sentences. The 
Unites States Justice Department has also indicated that 
there appears to be a growing number of Medicare and 
Medicaid rip-offs, and that some unscrupulous persons 
are milking these programs for millions of dollars. A re-
port recently issued by the Inspector General for the Trea-
sury Department also stated that the Internal Revenue 
Service may have allowed illegal immigrant workers to 
collect 4.2 billion dollars in refundable tax credits. The 
Senate Finance Committee announced that it was looking 
into this situation, and that it may have been improper 
for the IRS to allow refundable tax credits to persons who 
were not even eligible to legally work in the Country. 

   In an effort to halt or reduce these cases of fraud, 
the Justice Department has initiated new investigations 
and has obtained indictments against some organized 
crime rings which are engaged in systematic fraud. The 
report highlighted a situation where 52 members of an 
Armenian-American organized crime ring were arrested 
and charged with stealing Medicare funds by engaging 
in fraudulent billing to the tune of $163 million. In these 
times of severe budget crisis, a crackdown on fraudulent 
practices is clearly warranted. 

Hispanics and Other Minorities Account for 
Growth in U.S. Cities

A recent analysis based upon the 2010 census report 
indicates that population growth in the Nation’s largest 
metropolitan areas over the last decade is largely due to 
increases in minority populations. The report concluded 
that as many whites move from the large cities, minor-
ity groups such as Hispanics and Asians moved into the 
large metropolitan areas. Hispanics and Asians led popu-
lation growth in the Country’s 100 largest metropolitan 
areas over the past decade, growing by 41% and 43% 
respectively. The population of blacks grew by 12%, and 
the white population was largely fl at. The census fi gures 
concluded that the population increases added 11 million 
Hispanics to the populations of the largest U.S. Cities, 
nearly 4 million Asians and 3 million blacks. The number 
of whites increased by just over 400,000. 

of people who have left have been replaced by newcom-
ers from other countries and other sections of the coun-
try. The shifts in population have made the State more 
diverse in many respects and, for example, recent fi gures 
regarding New York City indicate that whites no longer 
constitute a majority of the City, and that the Hispanic 
population has risen to about 22%. The number of blacks 
has stayed relatively stable, at 18%, and the number of 
Asians has risen dramatically to almost 10% of the City’s 
population. 

New Firearm Purchase Statute
In August, Governor Cuomo signed into law a legis-

lative bill that prevents people convicted of some domes-
tic violence misdemeanors from buying fi rearms. Under 
the new laws, after a conviction of the added offenses, 
Judges are to notify the Division of Criminal Justice Ser-
vices, which is to immediately pass the information to the 
F.B.I. The newly added offenses include criminal obstruc-
tion of breathing, intentional non-fatal choking, and cer-
tain misdemeanors involving forcible touching. The new 
Statute will be effective as of December 3, 2011. 

Governor Cuomo Signs New Ethics Laws
 At the end of its legislative session, the New York 

State Legislature passed the Public Integrity Reform 
Act which sought to impose stricter ethics standards for 
legislators who also practice law. The legislative bill was 
signed by Governor Cuomo on August 15th, and the new 
law will require the disclosure by loyal legislators of their 
clients. Additionally, appearances before a state admin-
istrative agency will be recorded and made public. The 
disclosure requirements will take effect in mid-2013. The 
New York State Bar Association supported the passage 
of the new ethics bill, and State Bar President Vincent E. 
Doyle stated in a public interview, “We feel strongly that 
increasing public disclosure will go a long way toward 
restoring public confi dence in government.” Some com-
mentators had pressed for even stronger restrictions 
within the new ethics bill, and it appears that the new law 
will be carefully monitored to determine its effectiveness 
in curtailing corrupt and criminal conduct by government 
offi cials. 

Trials for Civil Commitment of Sex Offenders 
Fewer Than Expected

Shortly after the Sex Offender Management and 
Treatment Act took effect in April 2007, governmental 
authorities expected a large number of contested trials. 
On the contrary, it has now been determined that sex 
offenders targeted for civil confi nement are overwhelm-
ingly waiving their right to a jury trial and consenting 
to confi nement. Nearly 92% during the fi rst year of the 
law’s enactment agreed to placement in a mental institu-
tion. Statistics through June 30, 2011, although indicating 
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perature during the summer of 2011 was 74.5 degrees, 
which was 2.4 degrees above the long-term (1901-2000) 
average. Only the du stbowl year of 1936, at 74.6 degrees, 
was warmer. Four States, Texas, Oklahoma, New Mexico 
and Louisiana, had their warmest summer ever recorded. 
Our own State of New York also experienced several un-
usual days of extreme heat, with New York City reaching 
a record temperature of 104 degrees on one occasion. As 
we enter the winter months, we may sometimes refl ect on 
the warm days of summer. 

Appellate Division Openings
The New York State Judicial Screening Committee 

recently announced that it was accepting applications for 
several openings in the various Appellate Divisions. The 
listed openings were for the position of Presiding Justice 
for the Second and Third Departments, and one Associate 
Justice position at the Appellate Division, First Depart-
ment, and Appellate Division, Fourth Department. The 
position of Presiding Justice in the Appellate Division, 
Third Department, became vacant due to the recent an-
nouncement by Justice Anthony Cardona that he is retir-
ing from the position. Justice Cardona has served in the 
Appellate Division, Third Department, for many years, 
and left the Bench due to ill health.

The vacancy for Presiding Justice of the Second De-
partment occurred when Justice Gail Prudenti was recent-
ly elevated to the position of Chief Administrative Judge.

Another Appellate vacancy has just become avail-
able in the Appellate Division, Second Department, with 
the announcement in late September by Justice Joseph 
Covello that he will be leaving the Court to join an eight-
member law fi rm in Long Island. The Screening Com-
mittee will be interviewing applicants for the Appellate 
Division vacancies, and is expected to make its recom-
mendations to the Governor. The Governor’s announce-
ment regarding new appointments is expected within the 
coming weeks. 

Court System Faces Diffi cult Labor Negotiations
The contracts of several unions representing various 

non-judicial employees within the court system is pres-
ently in the various stages of negotiations, and because 
of the State’s diffi cult economic situation, and reduc-
tions in the judicial budget, it appears that some tough 
negotiating times are ahead. There are currently some 
12 unions representing 15,000 non-judicial employees. 
While Governor Cuomo and OCA offi cials are consider-
ing requesting some reductions and give-backs regarding 
employee benefi ts, various leaders of the unions involved 
have strongly indicated that they will not agree to any 
further reductions. Most vocal among the union leaders is 
Dennis Quirk, the head of the Court Offi cers Association, 
who stated that his 1,700-member union would not agree 
to any mandatory unpaid furloughs or increased health 

Poverty in America Rises and Middle Class 
Shrinks

The Census Bureau reported in September, 2011 that 
a review of the economic well-being of U.S. households 
for the year 2010 revealed that the ranks of the Nation’s 
poor have swelled to a record 46.2 million, or nearly 1 
in 6 Americans. The offi cial poverty level in the United 
States is currently established at an annual income of 
$22,314 for a family of four. The current overall poverty 
rate of 15.1% represents an increase from 14.3% in 2009. 
This is the highest level since 1983. The census report 
also stated that Mississippi was the State with the high-
est share of poor people, 22.7%. On the other end of the 
scale, New Hampshire had the lowest poverty rate at 
6.6%. Poverty rose among all racial and ethnic groups 
with the exception of Asians. Child poverty increased 
from 20.7% in 2009 to 22% in 2010. Poverty among people 
65 and older was basically unchanged, and registered at 
9%. 

A new and separate report by the Pew Charitable 
Trust confi rmed that as the poverty rate has risen, the 
number of people in the middle class has declined. The 
report concluded that nearly 1 in 3 Americans who grew 
up in the middle class have slipped down the economic 
ladder. The study focused on people who were middle 
class teenagers in 1979, and who were between 39 and 44 
in 2004 and 2006. It defi nes people as middle class if they 
fall between the 30th and 70th percentiles in income dis-
tribution, which for a family of four is between $32,900 
and $64,000 a year as of 2010. The Pew report found that 
downward mobility was most common among middle 
class people who were divorced or separated, who did 
not attend college or who became chronic users of drugs 
or alcohol. 

An additional recent study by two former Census 
Bureau offi cials also reported that household income de-
clined by nearly 4% since 2007. Between June 2009, when 
the current recession offi cially ended, and 2011, infl ation-
adjusted median household income fell 6.7% to $49,909. 
During the recession, from December 2007 to June 2009, 
household income had fallen by 3.2%. Thus, in the last 
four years, American families have experienced an over-
all drop of nearly 10% in household income. 

Both reports, and the most recent study, cite the long 
economic downturn which has existed in the Country 
and the persistently high unemployment rate as factors 
which have contributed to both the increase in the Na-
tion’s poverty level, the decline of its middle class, and 
the loss of household income.

Hot Hot Hot!
The National Climatic Data Center recently reported 

that the United States this past summer endured its hot-
test period in 75 years, and that the 2011 summer season 
was the second hottest on record. The average U.S. tem-
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18-B Funds Depleted in Nassau County
Offi cials in Nassau County announced in early Sep-

tember that the 3.6 million dollar budget which had been 
set aside to cover the costs of this year’s 18-B attorneys 
had been depleted. As a result, no further 18-B vouchers 
would be processed and the County would need at least 
an additional $500,000 to cover 18-B costs during the bal-
ance of the year. The County’s Budget Review Offi ce has 
been asked to look into the situation and to explore where 
additional funding could be found to see the 18-B pro-
gram through the end of the year. 

Traditional Police Lineups Found to Be Unreliable
A recent study released by the American Judicature 

Society reveals that eyewitness identifi cations may be 
unreliable under certain circumstances. The study found 
that witnesses should not look at a group of people to 
pick a perpetrator. Instead they should look at individuals 
one by one with a detective who doesn’t know which is 
the real suspect. The study found witnesses using the se-
quential method were less likely to pick innocent persons 
brought in to fi ll out the lineup. Gary Wells, an eyewit-
ness identifi cation expert at Iowa State University, and the 
study’s lead researcher, commented “what we want the 
witnesses to do is don’t decide who looks most like the 
perpetrator, but decide whether the perpetrator is there or 
not.” The Judicature Society is just one of a growing num-
ber of research projects which have begun to question the 
reliability of eyewitness identifi cations in recent years. 
With the evolution of DNA evidence, many defendants 
have been cleared whose convictions were based on eye-
witness testimony. 

Unemployment for Young Adults Approaches 
Record Levels

Recent information obtained from the 2010 census, 
as well as statistics from the Bureau of Labor, reveals that 
unemployment among young adults, ages 16 to 29, has 
reached record levels and appears to be at its highest rate 
since World War II. Only 55.3% of young adults 16 to 29 
were employed in 2010, as compared to 67.3% in 2000. 
The statistics indicate that young males who had a college 
degree were most likely to lose jobs due to reduced de-
mand on construction, manufacturing and transportation. 
The statistics also reveal that employment among teen-
agers is now less than 30%. Andrew Sum, an economist 
and Director of the Center for Labor Market Studies at 
Northeastern University, who was involved in detailing 
some of the most recent statistics, summarized the situ-
ation as follows: “We have a monster jobs problem and 
young people are the biggest losers. The really high lev-
els of underemployment and unemployment will haunt 
young people for at least another decade.” 

insurance contributions. Mr. Quirk stated that the Court 
system has already laid off employees, and that the union 
members have already made all the concessions they are 
going to make. 

The court system has already been adversely im-
pacted by budget cuts and employee layoffs, and we hope 
that labor strife does not prevent the court system from 
operating in an effi cient manner and fulfi lling its public 
service obligation. 

FBI Reports Continued Decline in Violent and 
Property Crimes

The FBI recently released its fi nal fi gures regarding 
national crime statistics for the year 2010. It was reported 
that violent crime dropped 6%, continuing a 4-year de-
cline. Property crime fell 2.7% and continued its decline 
over the last 8 years. In actual fi gures, it was reported that 
nationwide there were approximately 1.2 million violent 
crimes committed in 2010, and 9 million property crimes. 
With respect to specifi c crimes, robbery fell by 10% from 
the prior year, rape dropped by 5%, and murder, man-
slaughter and aggravated assault declined by 4%. With 
respect to property crimes, the largest decline, some 7.4%, 
involved motor vehicle thefts. Burglaries also decreased 
by 2%. Although it had been expected that worsening 
economic conditions would lead to an upturn in criminal 
activity, the FBI report indicated that an aging national 
population, better policing and a continuation of high 
rates of imprisonment for criminals had helped to drive 
down the national crime rate. 

Although nationally crime rates continue to decline, 
some concern has been raised with respect to the situation 
in New York City and New York State. According to re-
cent police department statistics, many precincts in New 
York City have experienced recent increases in criminal 
activity, and crime has risen sharply at John F. Kennedy 
Airport. Thus, some concern has also been expressed that 
the recent reduction in sentences for various drug crimes 
may be leading to an increase in criminal activity. 

Non-Lawyers Ineligible to Serve as District 
Attorney

In a recent decision by the Appellate Division, Second 
Department, it was determined that a non-attorney is 
ineligible to serve as a district attorney. The Appellate Di-
vision decision was reached in the case of Matter of Brown 
v. Board of Elections, where a non-lawyer candidate was 
disqualifi ed from running in Queens County. The Appel-
late Division relied upon a ruling of the New York Court 
of Appeals in Matter of Curry v. Hosley, 86 NY 2d, 470, 
where it was held that district attorneys must be licensed 
lawyers. The term “district attorney,” as used in the state 
Constitution, refers to an “attorney-at-law and an offi cer 
of the court” who is bound by the rules of professional 
ethics. 
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ing to their organizations seeking positions. Temporary 
or seasonal work can be an ideal match for an older work 
and employer.

Deportation Due to Criminal Conduct Continues 
to Rise

A recent report issued by the Immigration and Cus-
toms Enforcement Bureau indicates that nearly 400,000 
people were deported in the fi scal year 2011 which ended 
September 30th. The agency also indicated that 55% of 
the 396,906 individuals who were deported had felony 
or misdemeanor convictions. Offi cials stated that the 
number of individuals who were deported and who were 
convicted of crimes was up 89% from 2008. Among those 
deported were more than 1,000 people convicted of homi-
cide, 5,800 who were sexual offenders, and nearly 80,000 
who were convicted of drug-related crimes or driving 
under the infl uence. Offi cials further reported that two-
thirds of those deported had either recently crossed the 
border, or had done so on a repeated basis. 

Seniors Returning to Work
Due to the recent economic recession, dwindling 

retirement benefi ts and loss of home values, workers 
65 and over are returning to work in record numbers. A 
recent study by the Employee Benefi t Research Institute 
indicated that the number of U.S. workers 65 or older 
has grown 24% in fi ve years to a record 6.7 million. This 
fi gure is expected to grow in coming years, as more and 
more baby boomers reach the age of 65 and continue to 
seek employment. The study indicated that many seniors 
are accepting part-time work, averaging 15 to 20 hours 
per week, and that fi ve areas appear to be utilizing the 
highest number of senior employees. These include home 
health aides, retail positions, government work, comput-
ers and temporary employment through employment 
agencies. Seniors appear to be seeking fl exible hours, and 
are willing to work for moderate pay. The survey placed 
the median wages of older workers at approximately 
$20,000. In the retail industry, many older workers accept 
positions in sales, replacing stock on shelves and a vari-
ety of seasonal positions. Temporary employment agen-
cies have recently reported that retirees have been fl ock-
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Annual Meeting, Luncheon and CLE Program
The Section’s annual meeting, luncheon and CLE 

program will be held on Thursday, January 26, 2012 at the 
Hilton New York in New York City, at 1335 Avenue of the 
Americas (6th Avenue at 55th Street). The CLE Program at 
the annual meeting will be held this year at 9:00 a.m.

Our annual luncheon will again be held at 12:00 p.m. 
and will include a guest speaker and the presentation of 
several awards to deserving individuals. Detailed infor-
mation regarding all the events at the annual meeting will 
be forwarded under separate cover. We urge all of our 
members to participate in the annual meeting programs. 

Fall CLE Program
The Fall CLE program was held on October 29, 2011 

in Manhattan. The program involved a discussion on 
wrongful convictions, and dealt with such topics as false 
confessions, crime-scene investigations and forensic labo-
ratories in New York State. Speakers included Professor 
Saul Kassin, from John Jay College, 
Doctor Peter Pizzola, Pace University, 
Marvin E. Schechter, Professor Ellen 
Yaroshefsky, Cardozo Law School, 
Honorable Jerald S. Carter, Nassau 
County Court, Anthony J. Girese, 
Counsel to the Bronx District At-
torney, and Guy H. Mitchell, New 
York State Department of Law. The 
program was moderated by former 
Judge Phylis Bamberger. A cocktail re-
ception was held for the participants 
and panelists immediately following 
the program. 

Financial Report
At a recent meeting of the Ex-

ecutive Committee, Sherry Wallach 
presented a summary of the Section’s 
fi nancial status. She reported that our 
surplus has almost doubled in the 
last year and now stands at just over 
$45,000. Our annual dues for 2011 
are expected to be around $36,000, 
and our overall budget should be 
balanced at just under $45,000. The 
largest expenditure which the Section 
incurred last year was for the outlay 
for the awards luncheon at the annual 
meeting. The luncheon was attended 

About Our Section and Members
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visit www.twitter.com/nysba 
and click the link to follow us and 
stay up-to-date on the latest news 

from the Association

by 141 persons, and the expense of the luncheon was in 
part offset by the fees charged for the event. 

Committee on Sentencing Reform
The need to simplify and modify the sentences and 

sentencing procedures currently mandated by the Pe-
nal Law and Criminal Procedure Law has often been 
discussed by our Section and other various committees. 
Despite the formation of several commissions on sentenc-
ing reform, little has been done to date. Our Section has 
therefore established a standing Committee on Sentencing 
Reform which will attempt to make recommendations in 
this area. At a recent meeting of our Executive Commit-
tee, Tracey Brunecz was named as Chair of the Commit-
tee, and Section members Bob Dean, Kevin Kelly and Guy 
Mitchell were appointed as members. We will keep you 
advised of the work of this Committee as it progresses. 
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The Criminal Justice Section Welcomes New Members
We are pleased that during the last several months, many new members have joined the Criminal Justice Section.  

We welcome these new members and list their names below.

Beena Iqbal Ahmad
Jeremy D. Alexander
Brian F. Allen
Tarini Arogyaswamy
Joseph James Artrip
Alexandra Ashmont
Ara K. Ayvazian
Andrew J. Barovick
Marc Battipaglia
Scott B. Black
Antonia Bortone
Brian Braun
Christopher James Camera
Frank V. Carone
Mukta Chand
Kathryn Elizabeth Conklin
Brett Charles Cowen
Amy Cruz
Shahzad Aftab Dar
Justin Michael Ellis
Jeremy Feld
Kelly E. Fischer
Brian Francese
Daniel Kleven Gelb
Carolyn B. George
Leigh Gibbons Gilsenan

Meredith Sue Grabill
Lloyd G. Grandy
Michal Gross
Joseph Hamel
Paul Hannaford
Mallory Elysse Harwood
Hilary Ann Hassler
Paula Highers
Michaelan Hill
David Howe
Allison Anne Hoyt
Lincy Marie Jacob
Michael F. Jordan
Scott Keller
Jessica Anne Kordas
Abigail Sara Kurland
Maria Lefelman
Ethan Caleb Lerman
Richard George Lillie
Martha Elizabeth Lineberger
Diana Lynn Masone
Eric Mausner
Dennis John McGrath
Rachel Ellen Miller
Justin H. Moehringer
Sean Christopher Naso
Laura Lillian Nazzaro

Shirl ey F. Norris
Alvin Ogar
Charles A. Peddy
Amanda Lee Raimondi
Gilbert M. Rein
Zachary Rozenberg
Dominic A. Saglibene
Melinda M. Sarafa
John A. Scarpa
Mark Elliott Schamel
Tina Elena Sciocchetti
Tara Scully-Snow
Andre Sedlak
Naveed Siddiqi
Laurence A. Silverman
Matthew Richard Smalls
Colin David Smith
Peter S. Smith
Yasmin Tabi
Latoya N. Thomas
Robert Tudisco
Scott Kevin Turner
Regina Valdes Montalva
David B. Weinstein
April Joy Winecke
George P. Zelma

VVisit us on the Web atisit us on the Web at
www.nysba.org/Criminalwww.nysba.org/Criminal

CRIMINAL JUSTICE SECTIONCRIMINAL JUSTICE SECTION
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From the NYSBA Book Store >
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2011-2012 • 160 pp. (approx), 
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Non-members $105

AUTHORS
Lawrence H. Gray, Esq.
Former Special Assistant 
  Attorney General
New York State Offi ce of the
  Attorney General

Hon. Leslie Crocker Snyder
Special Narcotics Part
New York, NY

Hon. Alex M. Calabrese
Red Hook Community Justice
   Center
Brooklyn, NY

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Criminal Law 
and Practice
Includes Forms on CD

The Criminal Law and Practice monograph has been 
updated and redesigned and is now part of the New York 
Lawyers’ Practical Skills Series.**

The 2011-2012 release is current through the 2011 New 
York legislative session.  

Covering the offenses and crimes that the general 
practitioner is most likely to encounter, this practice guide 
addresses pretrial motions, motions to suppress evidence 
of an identifi cation, motions to suppress physical evidence, 
pretrial issues, special problems in narcotics cases, and 
more. 

Order multiple titles to take advantage of our low fl at rate shipping charge of $5.95 per order, regard-
less of the number of items shipped. $5.95 shipping and handling offer applies to orders shipped 
within the continental U.S. Shipping and handling charges for orders shipped outside the continental U.S. 
will be based on destination and added to your total.

The titles included in the New York Lawyers’ Practical Skills Series are also avail-
able as segments of the New York Lawyer’s Deskbook and Formbook, a seven-
volume set that covers 27 areas of practice. The list price for all seven volumes of 
the Deskbook and Formbook is $710.

For special discounts on all of our books visit the NYSBA publications booth at our Annual Meeting

Section Members 
get 20% discount*

with coupon codePUB1246N

*Discount good until January 6, 2012

** Formerly the New York Practice 
Monograph Series
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Section Committees and Chairs
Appellate Practice
Mark M. Baker
Brafman & Associates, PC
767 Third Avenue, 26th Fl.
New York, NY 10017
mmbcrimlaw@aol.com

Lyle T. Hajdu
Erickson, Webb, Scolton and Hajdu
414 East Fairmount Avenue
PO Box 414
Lakewood, NY 14750-0414
lth@ewsh-lawfi rm.com

Awards
Norman P. Effman
Wyoming County Public Defender
Wyoming Cty. Attica Legal Aid Bureau Inc.
18 Linwood Avenue
Warsaw, NY 14569
attlegal@yahoo.com

Capital Crimes
Barry I. Slotnick
Buchanan Ingersoll & Rooney PC
1290 Avenue of the Americas, 30th Fl.
New York, NY 10104
barry.slotnick@bipc.com

Continuing Legal Education
John Tobias Hecht
Principal Court Attorney
to Hon. Barry Kamins
320 Jay Street
Brooklyn, NY 11201-2935
john.t.hecht@gmail.com

Paul J. Cambria, Jr.
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 300
Buffalo, NY 14202-3901
pcambria@lglaw.com

Correctional System
Norman P. Effman
Wyoming County Public Defender
Wyoming Cty.
Attica Legal Aid Bureau Inc.
18 Linwood Avenue
Warsaw, NY 14569
attlegal@yahoo.com

Defense
Jack S. Hoffi nger
Hoffi nger Stern & Ross LLP
150 East 58th Street, 19th Fl.
New York, NY 10155
sburris@hsrlaw.com

Diversity
Guy Hamilton Mitchell
State of New York
Offi ce of The Attorney General
163 West 125th Street
New York, NY 10027
guymitchell888@hotmail.com

Susan J. Walsh
Vladeck, Waldman, Elias
& Engelhard, PC
1501 Broadway, Suite 800
New York, NY 10036-5505
swalsh@vladeck.com

Drug Law and Policy
Barry A. Weinstein
20 Dorison Drive
Short Hills, NJ 07078
 bweinstein2248@gmail.com

Ethics and Professional Responsibility
Lawrence S. Goldman
Law Offi ces of Lawrence S. Goldman
500 5th Avenue, Suite 1400
New York, NY 10110
lsg@lsgoldmanlaw.com

Leon B. Polsky
667 Madison Avenue
New York, NY 10021-8029
anopac1@aol.com

James H. Mellion
Rockland Co. District Attorney’s Offi ce
1 South Main Street, Suite 500
New City, NY 10956-3559
mellionj@co.rockland.ny.us

Evidence
John M. Castellano
Queens Cty. DA’s Offi ce
125-01 Queens Blvd.
Kew Gardens, NY 11415-1505
jmcastellano@queensda.org

Edward M. Davidowitz
Supreme Ct. Bronx Co.
Criminal Bureau
265 East 161st Street
Bronx, NY 10451
edavidow@courts.state.ny.us

Expungement
Richard D. Collins
Collins, McDonald & Gann, P.C.
138 Mineola Blvd.
Mineola, NY 11501
rcollins@cmgesq.com

Jay Shapiro
White and Williams LLP
One Penn Plaza
250 W. 34th Street
New York, NY 10119
shapiroj@whiteandwilliams.com

Judiciary
Cheryl E. Chambers
State of NY, Appellate Division
2nd Judicial Dist.
320 Jay Street, Room 2549
Brooklyn, NY 11201
cchamber@courts.state.ny.us

Legal Representation of Indigents in 
the Criminal Process
David Werber
The Legal Aid Society
85 First Place
Brooklyn, NY 11231
dwerber@legal-aid.org

Legislation
Hillel Joseph Hoffman
350 Jay St., 19th Fl.
Brooklyn, NY 11201-2908
hillelhoffman@verizon.net

Membership
Marvin E. Schechter
Marvin E. Schechter Law Firm
1790 Broadway, Suite 710
New York, NY 10019
marvin@schelaw.com

Erin P. Gall
Oneida County Court
Hon. Barry M. Donalty Chambers
200 Elizabeth Street
Utica, NY 13501
egall@courts.state.ny.us

Newsletter
Spiros A. Tsimbinos
1588 Brandywine Way
Dunedin, FL 34698-6102

Nominating
Roger B. Adler
233 Broadway, Suite 1800
New York, NY 10279
rba1946@aol.com

Michael T. Kelly
Law Offi ce of Michael T. Kelly, Esq.
207 Admirals Walk
Buffalo, NY 14202
mkelly1005@aol.com
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Prosecution
John M. Ryan
Queens District Attorney
125-01 Queens Blvd.
Kew Gardens, NY 11415
jmryan@queensda.org

Derek P. Champagne
Franklin Co. District Attorney’s Offi ce
Court House
355 West Main Street
Malone, NY 12953
dchampag@co.franklin.ny.us

Sentencing and Sentencing 
Alternatives
Robert J. Masters
District Attorney’s Offi ce Queens Co.
125-01 Queens Boulevard
Kew Gardens, NY 11415
Rjmasters@queensda.org

Susan M. Betzjitomir
Betzjitomir & Baxter, LLP
50 Liberty Street
Bath, NY 14810
betzsusm@yahoo.com

Sentencing Reform
Tracey A. Brunecz
Schenectady Co. DA’s Offi ce
620 State Street
Rotterdam, NY 12305
tbrunecz@gmail.com

Traffi c Safety
Peter Gerstenzang
Gerstenzang, O’Hern, Hickey, Sills
& Gerstenzang
210 Great Oaks Boulevard
Albany, NY 12203
pgerstenzang@gohgfi rm.com

Transition from Prison to 
Community
Arnold N. Kriss
Law Offi ces of Arnold N. Kriss
123 Williams Street, 22nd Fl.
New York, NY 10038
lawkriss@aol.com

Victims’ Rights
Tracey A. Brunecz
Schenectady Co. DA’s Offi ce
620 State Street
Rotterdam, NY 12305
tbrunecz@gmail.com

Wrongful Convictions
Phylis S. Bamberger
172 East 93rd St.
New York, NY 10128
judgepsb@verizon.net

Are you feeling 
overwhelmed?  
The New York State Bar Association’s Lawyer 
Assistance Program can help. 

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

We understand the competition, constant stress, 
and high expectations you face as a lawyer, judge 
or law student. Sometimes the most diffi cult 
trials happen outside the court. Unmanaged 
stress can lead to problems such as substance 
abuse and depression.  

NYSBA’s LAP offers free, confi dential help. All 
LAP services are confi dential and protected 
under section 499 of the Judiciary Law. 

Call 1.800.255.0569
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Publication and Editorial Policy
Persons interested in writing for this Newsletter 

are wel comed and encouraged to submit their articles 
for con sid er ation. Your ideas and comments about the 
Newsletter are ap pre ci at ed as are letters to the Editor.

Publication Policy:  All articles should be submitted to:
Spiros A. Tsimbinos
1588 Brandywine Way
Dunedin, FL 34698
(718) 849-3599

Submitted articles must include a cover letter giv-
ing permission for publication in this Newsletter. We 
will assume your submission is for the exclusive use 
of this Newsletter unless you advise to the con trary in 
your letter. Authors will be notified only if articles are 
rejected. Authors are encouraged to include a brief 
biography with their sub mis sions.

For ease of publication, articles should be
submitted on a 3½" floppy disk or CD preferably in 
WordPerfect. Please also submit one hard copy on 8½" x 
11" paper, double spaced.

Editorial Policy: The articles in this Newsletter rep-
re sent the authors’ viewpoints and research and not 
that of the Newsletter Editor or Section Officers. The 
accuracy of the sources used and the cases cited in sub-
missions is the re spon si bil i ty of the author.
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