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We start the year with a
record-breaking Section
membership of 1,609!

I credit this growth to
the enhanced value we are
offering our membership.
For starters, our Entertain-
ment, Arts and Sports Law
Journal is now a thriving
concern, published three
times a year and packed
with a variety of articles of
topical interest to our Sec-
tion members’ areas of prac-

tice. Thanks goes to our Editor, Elissa D. Hecker—keep
up the great work! 

Additionally, EASL will be launching its own Web
site—hopefully by this summer. Our Web site will
include, among other content services, summaries of
recent cases of particular interest to our Section members
and notices of upcoming committee and Section meetings
and programs. The realization of the EASL Web site is
being made possible through the tireless efforts and
resourcefulness of our New Technologies Committee Co-
Chairs, David G. Sternbach and Kenneth N. Swezey. We
look forward to seeing the results of your labors! 

We are also offering our membership some outstand-
ing CLE programs—the most recent of which was our
Annual Meeting—by all standards, a spectacular success.
Entitled Challenges Facing Professional Sports, this Pro-
gram was the brainchild of Jeffrey A. Rosenthal, Section
Vice Chair and Annual Meeting Program Chair, who,
along with Jeffrey B. Gewirtz, Professional Sports Com-
mittee Co-Chair, began the planning and work on the
Annual Meeting Program ten months in advance in order
to secure their distinguished panelists: Valerie B. Acker-
man, President, Women’s National Basketball Associa-
tion; David Zimmerman, Senior Vice President and Gen-
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eral Counsel, National Hockey League, Ty Votaw, Com-
missioner, Ladies Professional Golf Association, Joel M.
Litvin, Executive Vice President, Legal and Business
Affairs, National Basketball Association and Mark Abbott,
Chief Operating Officer, Major League Soccer. The pan-
elists each presented a thorough summary of the particu-
lar issues and challenges facing his or her respective asso-
ciations and sports, which were followed by a lively Q &
A, with questions fielded by both the moderator and a
packed audience. The questions spanned areas of law as
diverse as antitrust, intellectual property and discrimina-
tion. The entire program was expertly paced by the Mod-
erator, Len Elmore, President of Pivot Productions, Attor-
ney, Sports Broadcaster and a former NBA player. 

The Annual Meeting’s Meet and Mingle buffet lunch
was equally successful. Breaking with EASL tradition, we
held our lunch off-site in the Skybox Room at the ESPN
Zone. There was no lunch speaker, but plenty of good eats
and spirits, interesting lunch guests and conversation,
many happy members—and free games. It doesn’t get
much better! 

Judith Bresler
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Editor’s Note
in private copying behavior and the increased usage of
digital media for copying purposes.

This issue also includes an article that raises the
provocative question as to whether folklore should be
protected by copyright law, and whether the trend
internationally is moving towards the democratization
of intellectual property.

Finally, this issue of the Journal highlights a day in
the hectic life of an HBO producer. It focuses on the
do’s and don’ts of the celebrity interview, and how non-
glamorous the job really is. 

As always, I encourage Letters to the Editor and
articles of interest to this readership. As Judith stated in
her Remarks, the Section has over 1,600 members, each
of whom receives a copy of this Journal.

Please feel free to contact me with any ideas you
may have. The next deadline for the EASL Journal is Fri-
day, May 25, 2001.

Elissa D. Hecker

Elissa D. Hecker is Associate Counsel to The
Harry Fox Agency, Inc., licensing subsidiary of The
National Music Publishers’ Association, Inc., where
she is involved with legal, educational and policy
matters concerning the world’s largest music rights
organization and the U.S. music publishing industry
trade group. In addition to membership in the
NYSBA, Ms. Hecker is also a member of The Copy-
right Society of the U.S.A., Co-Chair of the FACE Ini-
tiative children’s Web site, Associate Member of the
Graphic Artists’ Guild, and a member of other Bar
Associations.

For each issue of the
EASL Journal, I endeavor
to bring to this readership
a wide array of articles
that span the practices of
the Section’s membership.
In this vein, I am pleased
to share this issue of the
Journal with you, which
has a Sports Law emphasis
that was missing from pre-
vious issues.

Featured in this issue
(thanks to Jeff Rosenthal, Section Vice Chair, who was
kind enough to obtain the services of a court reporter,
Kelley Cruz, who transcribed the panelists’ remarks) is
the complete transcript of the Annual Meeting. Every
member of the Section may want to peruse the pan-
elists’ comments to appreciate a comprehensive glimpse
at some of the issues facing the sports industries. The
panelists covered a wide range of topics, from historical
analyses to how the advances in technology have effect-
ed the practice of sports law.

Continuing in the Sports Law subject, I am pleased
to share a thought-provoking and persuasive article
written about the need for uniformity in the regulation
of sports agents. 

We are also fortunate to have an article regarding
the private copying regime in Canada. It is always
interesting to understand the developments in the
copyright laws of other countries. The Canadian Copy-
right Board has set a substantial increase in the levy on
recordable compact discs, and the article details subjects
as to what the levies reflect upon, such as the changes

REQUEST FOR ARTICLES
If you have written an article, or have an idea for one, please contact

Entertainment, Arts and Sports Law Journal Editor
Elissa D. Hecker, Esq.

The Harry Fox Agency, Inc.
711 3rd Avenue

New York, NY 10017
ehecker@harryfox.com

Articles should be submitted on a 3-1/2" floppy disk, preferably in Microsoft Word or Word-
Perfect, along with a printed original and biographical information.
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Canadian Copyright Board Sets Private
Copying Levies for 2001-2002
By Vicky Eatrides

The significance of round two of the private copy-
ing hearings in Canada would, at first glance, appear to
be the substantial increase in the levy on recordable
compact discs. A more subtle, yet equally significant,
result is the Copyright Board’s consideration of possible
future levies on hardware and new audio recording
media.

Legislative Framework
The copying of a sound recording for almost any

purpose arguably infringed copyright prior to the 1998
amendments to the Copyright Act1 (the “Act”). Enforce-
ment was effectively impossible, however, and the mak-
ing of unauthorized copies of sound recordings was
widespread.2 Canada’s Parliament concluded that
authors, performers and producers could not protect
their rights or collect royalties for the use of their copy-
righted works.

On March 19, 1998, however, Part VIII of the Act
came into force and established the private copying
regime in Canada.3 The regime legalizes the copying of
sound recordings by individuals for private use, but in
return establishes a levy to compensate copyright hold-
ers. The private copying levy is applicable to blank
audio recording media that are “ordinarily used by
individual consumers” for reproducing sound record-
ings.4 The levy is paid by manufacturers and importers
of blank audio recording media sold or otherwise dis-
posed of in Canada.5 The proceeds from the levy are
then distributed to eligible composers, lyricists, per-
formers and producers of sound recordings through
their professional associations or collectives. 

Canada is not alone in implementing a private
copying regime. Approximately 40 countries, including
most G-7 and European Union members, have intro-
duced comparable legislative measures to address the
issue of private copying of sound recordings.6

Determination of the Levy
The Copyright Board (the “Board”) determines the

amount of the levy pursuant to § 83 of the Act.7 The
Board is a federal regulatory body that is empowered to
establish, either mandatorily or at the request of an
interested party, the royalties to be paid for the use of
works protected by copyright, when the administration
of these rights is entrusted to a collective society. Collec-
tive societies (“collectives”) must file proposed tariffs
for the benefit of their members or lose their right to
remuneration. Upon receiving a proposed tariff, the
Board publishes it in the Canada Gazette and gives

notice that any person may file written objections to the
tariff with the Board. After hearing from collectives and
objectors, the Board’s mandate is to set a “fair and equi-
table” levy. The Board has thus far held two private
copying hearings, setting the tariffs for the years 1999-
2000 and 2001-2002.

Private Copying Levy, 1999-2000
The first private copying proceedings were held

over a period of 17 hearing days in August and Septem-
ber 1999.8 Numerous participants were involved,
including the Canadian Private Copying Collective
(CPCC), acting on behalf of all collectives that had filed
proposed tariffs,9 the Canadian Storage Media Alliance
(CSMA), representing major manufacturers and
importers of blank audio recording media, and several
hundred private parties who objected to the tariff. The
Board was called upon to, among other things, deter-
mine preliminary legal issues, engage in statutory inter-
pretation, analyze economic evidence, set the amount of
the levy and designate the collecting body.

Levies are imposed only on recording media that
are ordinarily used to reproduce sound recordings.
Thus, an important question for the Board’s determina-
tion was the meaning of the term “ordinarily used.”
The Board, in its decision, considered case law and dic-
tionary meanings and found that the ordinary character
of an occurrence is not necessarily a function of quanti-
ty, but rather a matter of consistency. The Board held
that ordinary use ought to be interpreted as including
all “non-negligible” uses. Based on this principle, the
Board concluded that all audio cassettes with a playing
time of 40 minutes or more, CD-recordable (CD-R), CD-
rewritable (CD-RW), MiniDisc, CD-R Audio and CD-
RW Audio qualified.10 The Board also left open the pos-
sibility of levying new blank audio recording media.
“As markets evolve, new types may be identified if the
Board is satisfied that consumers have found other
ways to make private copies of their favorite music.”11

In setting the levy, the Board relied on evidence
regarding the average remuneration that typically flows
to authors, performers and makers in the case of pre-
recorded CDs. This level of remuneration was then
adjusted to take into account various factors, including
the size of the eligible musical repertoire, the nature of
the private copying market, market and usage charac-
teristics for each audio recording medium, and the rela-
tive valuations of analog versus digital recordings.12

Based on these considerations, the Board set the 1999-
2000 levy substantially below the CPCC’s proposed tar-
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things, the changes in private copying behavior since
last year, especially in the increased usage of digital
media for copying pre-recorded music.21

Based on evidence presented at the hearings, the
Board predicts that the levies will raise approximately
$27 million in 2001 and $32 million in 2002, a substan-
tial increase from the projected $9 million in 2000.

Exemptions and the Zero-Rating Scheme
The Act exempts the payment of the levy when

recording media are sold to a society, an association or a
corporation that represents persons with perceptual dis-
abilities.22 No other exceptions are provided for. In
order to help mitigate the effect of the levy on certain
groups, however, the CPCC has implemented a volun-
tary “zero-rating scheme” which permits manufacturers
and importers to sell blank audio recording media to
certain categories of users without having to pay the
levy. These include religious organizations, broadcast-
ers, law enforcement agencies, courts, tribunals, court
reporters, provincial ministers of education, members of
the Association of Universities and Colleges of Canada
and music and advertising agencies. The exemption
applies to all blank audio recording media except CD-R
and CD-RW.23

The Future
Rapidly evolving technology will no doubt affect

future tariffs to be collected on the sale of blank audio
recording media. Following the 2001-2002 hearings, the
Board left open the possibility of imposing a levy on
new blank audio recording media:

Some media, such as MP3 player mem-
ory cards, are not subject to the levy
because the Canadian Private Collec-
tive Society (CPCC) did not ask for one.
As markets evolve, new types of blank
audio recording media used for private
copying may be identified and be made
subject to a levy.24

In fact, during the most recent private copying hear-
ings, one member of the Board queried whether tariffs
should be imposed on computer hard drives, consider-
ing their significant role in the reproduction of music.25

Considerations such as these, as well as rapidly
evolving technologies and the uncertain fate of Napster
and illegal Internet downloads underlie the difficulty in
predicting not only the tariffs that will be set on blank
audio recording media during the next private copying
hearings in 2002, but also which media will be subject
to a levy in years to come.

Endnotes
1. R.S.C. 1985, c. C-42.

iffs, at 23.3¢ on audio cassette tapes of 40 minutes or
longer, 5.2¢ on CD-R and CD-RW and 60.8¢ on Mini-
Disc, CD-R Audio and CD-RW Audio.13 The Board pro-
jected that these tariffs would raise approximately $9
million in the year 2000, to be distributed to the eligible
authors, performers and makers of recorded musical
works copied for personal use in Canada.14

Private Copying Levy, 2001-2002
The public review of the 1999-2000 private copying

levies was held over a period of seven hearing days
during October and November 2000. The CPCC filed
evidence and proposed levies on behalf of eligible
rights holders, while major manufacturers and
importers of blank audio recording media were again
represented by the CSMA. The evidence and testimony
served as an update to the evidence from the previous
year’s hearings.

Expert witnesses offered testimony on a broad
range of topics, including economic theory, market
trends and the marketing of blank audio recording
media and equipment in Canada. The role of technolo-
gy in determining the levy was also a major focus of the
2001-2002 hearings. The CPCC presented evidence with
respect to rapid technological developments15 and the
resulting ease of copying music,16 while other witnesses
testified as to the increasing popularity of MP3 players
and similar devices,17 recent Napster developments,
such as its alliance with Bertelsmann AG,18 and the
increased availability of authorized downloads by
artists and the major record labels over the Internet.19

The Copyright Board announced the levies for
2001-2002 on December 15, 2000. Effective January 1,
2001, private copying levies increased to 29¢ on audio
cassette tapes of 40 minutes or longer, 21¢ on CD-Rs
and CD-RWs and 77¢ on CD-R Audio, CD-RW Audio
and MiniDiscs. The most notable and significant change
is the 300 percent increase in the CD-R levy, from 5.2¢
to 21¢, over a period of one year. According to Claude
Majeau, Secretary General to the Board, “The increases
in the levies reflect, among other things, the significant
changes in private copying behaviour since last year,
especially the increased usage of digital media, such as
CD-Rs, for copying pre-recorded music.”20

Of particular interest are the Board’s reasons for
increasing the levies. In its decision, the Board considers
the significant growth in sales of CD burners and digi-
tal media. The Board predicts that sales of CD-Rs and
CD-RWs in Canada will increase from 49 million units
in 1999 to 78.5 million in 2000, 113 million in 2001 and
138 million in 2002. In addition, the Board estimates
that approximately 25 percent of CD-Rs are used for
private copying, a substantial increase from the eight
percent figure that was used by the Board in last year’s
decision. The increased levies reflect, among other
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Vicky Eatrides is a 2000 graduate of the University
of Ottawa Law School and is currently articling at the
law firm of Stikeman Elliott. The firm has North
American offices in Ottawa, Toronto, Montreal, Cal-
gary, Vancouver and New York.
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Traditional Knowledge: A New Intellectual Property
By Alan J. Hartnick

Definition of Folklore
The WIPO-UNESCO Model Folklore Draft Provi-

sions of the early ‘80s strangely did not define folklore.
The WIPO draft does try to define it, but in a laundry
list way:

. . . tradition-based literary, artistic or
scientific works; performances; inven-
tions; scientific discoveries; designs;
marks, names and symbols; undis-
closed information; and, all other tradi-
tion-based innovations and creations
resulting from intellectual activity in
the industrial, scientific, literary or
artistic fields. The notion “tradition-
based” refers to knowledge systems,
creations, innovations and cultural
expressions which: have generally been
transmitted from generation to genera-
tion; are generally regarded as pertain-
ing to a particular people or its territo-
ry; have generally been developed in a
non-systematic way; and, are constant-
ly evolving in response to a changing
environment. Categories of traditional
knowledge include: agricultural knowl-
edge; scientific knowledge; technical
knowledge; ecological knowledge;
medicinal knowledge, including related
medicines and remedies; biodiversity-
related knowledge; “expressions of
folklore” in the form of music, dance,
song, handicrafts, designs, stories and
artwork; elements of languages, such as
names, geographical indications and
symbols; and movable cultural proper-
ties. Excluded from this description of
traditional knowledge would be items
not resulting from intellectual activity
in the industrial, scientific, literary or
artistic fields, such as human remains,
languages in general, and “heritage” in
the broad sense.

Why Protect It?
The Draft WIPO Report suggests that:

The protection of traditional knowledge
is . . . important for social and cultural

Saul Bellow cynically remarked, “Who is the Tol-
stoy of the Zulus? The Proust of the Papuans? I’d be
glad to read him.”1 Notwithstanding, in an era of cul-
tural diversity and in the absence of any cultural hierar-
chy, a Papuan textile appears to be on the same artistic
standing as a work by Picasso. In international organi-
zations as well, the third world, which can outvote the
developed nations, desires the protection of their folk-
lore.

Constitutional considerations aside, why should
intellectual property, that is, patents and copyrights,
have a limited duration? Why differentiate intellectual
property from other kinds of property, which can be
owned for unlimited duration? Trademarks can be
owned forever, as could unpublished works before the
reforms of the Copyright Act of 1976. Any proposed
folklore law would protect traditional Tipi designs that
were handed down from generation to generation and
were protected by the customary laws of the Elders of
the Blood Tribe. 

If the former colonial powers believe in limited
duration of some intellectual property, why should the
former colonies adopt such point of view, which could
be harmful to its rights to prevent exploitation of their
traditional knowledge and their forests, the source of
many drugs. The third world desires both an expression
of artistic equality and royalties for the use of their
resources. To the West—it is public domain. To the
undeveloped world—it is property.

If Western societies protect the burial grounds and
religious symbols of their indigenous peoples, why not
go all the way and protect the traditional knowledge of
such peoples?

The World Intellectual Property Organization
(WIPO) has posted on its Web site, for public com-
ments, a draft of its “Traditional Knowledge” Report.2
There had been a rumor that the third world would not
agree to WIPO data protection unless folklore was pro-
tected. The Folklore Report will be discussed with
WIPO member states in the course of the 2000/2001
biennium, with the view of guiding future WIPO activi-
ties on the protection of traditional knowledge.

What is “folklore” or “traditional knowledge”? If
not part of the public domain, any use must be com-
pensated. Who owns it? 
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reasons, particularly perhaps in devel-
oping and least developed countries.
Traditional knowledge can play a role
in the economic and social organization
of those countries, and recognizing the
value of such knowledge may be a
viable means of promoting a sense of
national cohesion and identity. Tradi-
tional knowledge holders also stress the
importance of [Traditional Knowledge]
validation and protection for individual
and community dignity and respect.

Who Owns It?
The WIPO-UNESCO Model Folklore Provisions

offer ingenious solutions:

When the Model Provisions determine
the entity entitled to authorize the utiliza-
tion of expressions of folklore, they
alternatively refer to ‘competent
authority’ and ‘community concerned,’
avoiding the term ‘owner.’ They do not
deal with the question of the ownership
of expressions of folklore since this may
be regulated in different ways from one
country to another.

The tasks of the competent authority
(provided such an authority has been
designated) are to grant authorizations
for certain kinds of utilizations of
expressions of folklore, to receive appli-
cations for authorization of such uti-
lizations, to decide on such applications
and, where authorization is granted, to
fix and collect a fee-if-required by law.

The WIPO Draft suggests that much intellectual
property is also collective:

. . . while it is true that many indige-
nous and local community cultures
generate and transmit knowledge from
generation to generation collectively, in
some cases individuals can distinguish
themselves and are recognized as infor-
mal creators or inventors separate from
the community. Similarly, not all [Intel-
lectual Property is] individualistic.
Increasingly, invention and creation
take place in firms where groups of
persons may be cited as co-inventors or
co-authors, concepts recognized by the
IP system. Trademark law recognizes
‘collective marks’ and geographical
indications also protect the interests of

a collective mark. Additionally,
although collective management does
not mean collective authorship and
ownership, the collective management
of [Intellectual Property] is very famil-
iar to the music industry, where copy-
right in musical works has been suc-
cessfully collectively managed for
many years.

Prospects
In a world in which the developing nations have a

majority, some sort of sui generis system of community
or collective right to protect traditional knowledge may
be politically correct and inevitable. The former Regis-
ter of Copyrights, Ralph Oman,3 suggests that:

. . . it is not unreasonable to suggest
that, in a society with an oral tradition,
the copyright clock does not start run-
ning until their stories, songs, and
dances are fixed and legally published.
These works could enjoy a full term of
copyright protection that will benefit
living authors and encourage creativity
in society.

Professor Michael Blakeney, of the University of
London, has suggested that time has come to protect
traditional knowledge.4 He writes that:

The growing self-realisation of indige-
nous peoples that the international
recognition of their intellectual proper-
ty rights in their cultural expressions
would depend upon their own efforts,
has resulted in the development of
international solidarity through inter-
national conferences of indigenous peo-
ples. These conferences have promul-
gated intellectual property declarations,
formulating norms for the protection of
traditional knowledge. . . .

Would the limited time constitutional requirement
concerning copyright really affect American protection
of traditional knowledge? In my view, there are good
arguments to the contrary. There is some scant authori-
ty that a treaty protecting folklore for unlimited times
supersedes the constitutional limitation on copyrights.5
More important, if Congress can grant copyright-like
protection for unlimited times to live musical perform-
ances under Chapter 11 of the Copyright Act but under
the commerce clause,6 it can also grant copyright-like
protection for unlimited times to traditional knowledge.
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School of Law, and Chair of the Copyright and Trade-
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Indigenous peoples are seeking heightened protec-
tion of “cultural patrimony.” The future may bring a
blurring of “cultural patrimony” and intellectual prop-
erty. To quote the Bellagio Declaration of March 1993:

. . . traditional knowledge, folklore,
genetic material, and native medical
knowledge flow out of their countries
of origin unprotected by intellectual
property while works from developed
countries flow in, well protected by
intellectual property agreements,
backed by trade sanctions.

Intellectual property lawyers beware! Like it or not,
we are moving towards the democratization of intellec-
tual property, which may differ from Eurocentric pre-
cepts and may include traditional knowledge. It will be
a bumpy road! 
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MS. BRESLER: I’m Chair of the Entertainment Art
and Sports Law Section of the New York State Bar.

I welcome each and every one of you to our Annual
Meeting.

This has been a super year for our Section.

First of all, we have revitalized the Entertainment
Art and Sports Law Journal to make it a thriving concern,
coming out at least three times a year with wonderful
articles on all aspects of Entertainment Law, Art Law
and Sports Law, and that’s thanks in large measure to
Elissa Hecker, our Editor and to all of you and all of our
other contributors.

We are also looking forward to launching sometime
this year, prospectively sometime this summer, our
Entertainment Arts and Sports Law Web site, which
should be an additional value to our Section, which will
be much more than a bulletin board of upcoming meet-
ings. It should have cases of interest to all of us, synop-
sis of these cases and a lot more that you will be hear-
ing about in the next few months.

These items have been adding a tremendous
amount of value to our Section. I’m also pleased to
report that for the first time the membership in our Sec-
tion has exceeded 1,600 as of December 2000. As of
December 31st, we have 1,609 members, which is actu-
ally a record, and we’re thrilled with the growth.

We also continue to add value to the Section with
some of our wonderful Section programs.

For example, last spring we had a Section program
on Ethics, which talked about ethical issues that attor-
neys face in all areas of Sports, Art and all areas of
Entertainment Law.

This past November, there was a wonderful Sports
program put on in conjunction with New York Law
School.

Also in November was a day-long program on the
Law and Business of Art that was put on in association
with the Appraisers Association of America.

And today, of course, we have another wonderful
program put on with respect to challenges in the sports
arena, and here I would like to thank Jeff Rosenthal, our
Vice Chair, for his efforts in putting this together.

Now, my specialty happens to be Art Law, and
what I know about the sports business and Sports Law
in particular would literally get lost on the head of a
pin.

I do know that there is some kind of game going on
on Sunday. Short of just knowing that it’s between the
Giants and the Ravens, I don’t really know much else,
so I’m definitely looking forward to being educated
today, as well as entertained, as I know that the rest of
you are.

In closing, I would like to extend an invitation. I
hope all of you are coming to our lunch, which with
breaking another tradition, is not going to be here at the
Marriott Marquis, but rather is going to be in the Sky
Box Room at the ESPN Zone, which is on Broadway
and 42nd. It should be a buffet, the food will be differ-
ent and, also, ESPN Zone decided to throw in free
access to their virtual reality room.

So it quite literally will be fun and games, so I hope
to see you there.

Without further ado, I would like to introduce our
Program Chair and Section Vice Chair, Jeff Rosenthal.

MR. ROSENTHAL: Thank you, Judith. I’m going to
keep my remarks also very brief.

I would like to say that several months ago we
decided to embark on what we thought would be a
very ambitious kind of Annual Meeting panel presenta-
tion, contacting a number of high level executives at
major sports leagues and associations. I would like to
introduce them all and thank them for coming today.

I want to thank briefly my Co-Chair. In addition to
being Vice Chair of the Section, I’m Co-Chair of the
Committee on Professional Sports, and my other Co-
Chair, Jeff Gerwitz, who was stuck in Atlanta, who
couldn’t make it up here, but I wanted to thank him. He
also put a lot of effort into this program.

I would like to first introduce the moderator, Len
Elmore, and then I will turn over the introduction of the
rest of the panel to him.

Len went to the University of Maryland and was an
All American basketball player there, and then played
basketball for ten years in the ABA and the National
Basketball Association, including here in New York
with the New York Knicks, I believe.
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Maybe they will lend some insight to what the
future holds on these fronts.

So without any further comments from me, let me
begin to introduce our panelists, starting at the far
right, Mark Abbott, who is the Chief Operations Officer
for Major League Soccer. He has a responsibility for the
business operation of the League.

Mark has been with the League since 1993 and
wrote the League’s business plan.

He is also a point person on the League litigation
concerning the single entity structure.

Mark Abbott.

Next to Mark’s left is David Zimmerman. David is
Senior Vice President and General Counsel of the
National Hockey League.

David joined the NHL in August of ‘92 after seven
years with Proskauer Rose. David is involved in a wide
range of matters at the NHL, including collective bar-
gaining with employers and officials, salary and griev-
ance arbitration, expansion, franchise, ownership trans-
actions, league-wide, broadcasting, insurance, et cetera,
et cetera.

David was born in New York, graduated from the
State University of New York at Albany with an
accounting and business administration degree, and
from Boston University School of Law.

David Zimmerman.

Next is Ty Votaw. Ty began his tenure as Commis-
sioner of the Ladies Professional Golf Association in
March of 1999.

He is the sixth Commissioner and the second
youngest in its history.

As such, he directs the overall direction and vision
for the Association and its various divisions under the
guidance of the LPGA’s Board of Directors.

He was an LPGA employee since 1991 and held the
position of Vice President of Business Affairs prior to
being named Commissioner.

In that capacity, he is responsible for handling all
business transactions, including tournament sponsor-
ship and television rights negotiations.

He also played a critical role in the LPGA’s broad-
casting business affairs, involving major network and
cable outlets.

He was hired as the LPGA’s general counsel in 1991
by the former Commissioner and prior to joining the
LPGA, Ty worked for a Cincinnati-based law firm
where he practiced general corporate law.

Afterwards, Len became, and this is what helps
give him a very unique perspective to our panel and
our discussion here today, Len became the first ever,
and in fact, the only graduate of Harvard Law School to
have been a National Basketball Association player.

And since that time, he has served a variety of
functions working as a sports agent, working in a large
law firm, Patton Boggs, and right now Len is also Presi-
dent of Pivot Productions, which runs Hoop.com,
which is a college basketball Web site.

He is also, in addition to practicing law, a broad-
caster for college basketball on ESPN.

Without further ado, I would like to introduce Len
Elmore.

MR. ELMORE: I very much appreciate the opportu-
nity to participate here today.

When Jeff called and asked whether or not I have
any desire to participate and talk about the subject mat-
ter, it really struck me how broad and interesting this
particular area would be with the challenges facing pro-
fessional sports.

Obviously, we can take a look at that in any way
we’d like, but to me, essentially the globalization and
the high technology influences and societal complexi-
ties are factors that have changed the world of profes-
sional sports as I knew it as a player, certainly until
today.

That’s the thing that intrigued me most.

There was a time when business practices and the
various sports were uniformed to a great extent.

Now, there are changes and improvements in tech-
nology, the inclusion of other countries, other cultures,
so to speak, in the application of international laws as
well as obviously our domestic law and customs, and
also the social complexities that have entered into pro-
fessional sports.

These are things again that our ever-evolving socie-
ty has presented to professional sports which requires
significant differences in operating strategies with
regard to professional sports leagues.

Proactive management is now a critical factor for
success.

Now, business practices and organizational struc-
ture are being developed and refined in light of past
strategies, whether successful or failures, are the things
that we would like to talk about today, I think.

And I hope to help conduct a discussion of business
and legal challenges faced by those who are charged
with the smooth operation of major parts of global
sports.
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He is a graduate of Ohio University with a degree
in journalism and a law degree from the University of
North Carolina.

My former employer, so I have to get this right, Joel
Litvin, Executive Vice President of Legal and Business
Affairs for the National Basketball Association.

Joel joined the NBA in 1988 as a staff attorney and
served in several positions in the legal department,
including General Counsel before assuming his current
position in 1999.

As the NBA’s chief legal officer, Joel oversees all the
League’s operations, ranging from labor matters to
enforcement of the League’s intellectual property rights,
the processing and review of ownership transfers.

Now I’ll say this, I wasn’t going to, but I will.

He played a key role in resolving the NBA’s labor
dispute with the Players Association during the
1998/99 season and was instrumental in crafting the
collective bargaining agreement between the League
and the players, which I think was a tremendous
undertaking and a tremendous job. That’s coming from
a former player.

Joel is a graduate of the NYU School of Law and a
1981 graduate of the Wharton School in the University
of Pennsylvania.

Following his graduation from law school, he
joined a law firm of Wilkie, Farr & Gallagher and
worked on matters involving Major League Baseball.

He also served as secretary of the Sports Law Com-
mittee of the New York City Bar Association from 1991
to 1993.

Finally, to my immediate right is Val Ackerman. Val
is President of the Women’s National Basketball Associ-
ation.

Val joined the NBA in 1988 as a staff attorney and
worked as a special assistant to Commissioner David
Stern in 1990 and 1992.

She was named Director of Business Affairs in 1992
and Vice President of Business Affairs in 1994.

Val graduated from the University of Virginia in
1981, where she was a four-year starter for the women’s
basketball team and a two-time academic All American.

She played one season of professional basketball in
France before attending UCLA law school, where she
received a degree in 1985.

Following graduation, she was an associate at
Thatcher, and now she’s President of the WNBA.

Those are our very distinguished panelists, and
what I’d like to do right now is just kind of lay the

foundation—what we’d like to be able to do is have
opening remarks from each of our panelists, giving
their overview of the subject matter and the challenges
facing professional sports.

Thereafter, I may throw out some topics. Hopefully,
the ball will be carried by our panelists, which I’m sure
it will, in discussing a number of topics.

Finally, after each topic, each area of subject matter,
I would like to be able to entertain some questions from
you, the audience, and I want to do it afterwards, after
each individual subject, because again, questions are
fresher when people are interested in that particular
area.

The questions are always relevant, as opposed to
waiting until the end.

We will try to kind of reserve time as much as we
can, and hopefully we can get into this as quickly as
possible.

Without further ado, why don’t we start with you,
Val?

MS. ACKERMAN: Thanks, Len, very much.

Let me just, first of all, offer my thanks to Jeff
Rosenthal and the New York State Bar for arranging for
me to be here today.

I want everyone here to know what a great privi-
lege it is for me to be here today, with such an accom-
plished and well-regarded group.

What I think is pretty interesting, for lack of a better
adjective about this group, there really is a wonderful
cross section of leagues that are represented here.

We have men’s leagues and women’s leagues, we
have old leagues and young leagues.

We have leagues representing both team and indi-
vidual sports.

As I’m guessing, you will hear from all of us those
sorts of differences internally—I guess what I’ll describe
is our current areas of focus or concern and ultimately
the areas of opportunity, although despite all of those
differences, there is quite a bit of commonality in terms
of those issues.

Obviously, the WNBA is somewhat distinct. We are
using the features, such as we just ticked off, we’re a
young league, we’re a women’s league and we’re a
league that’s representative of a team sport.

I will tell you that each of those features for us
engenders specific opportunities, specific challenges,
and as we go into what’s going to be our fifth year, I
think we have a pretty good idea, at least what we have
to do in order to address those and whether we carry
out the plan and get done what we need to get done.
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Our players’ salaries are internal, with the league
paying the players directly and players’ salaries are
effectively funded out of our national marketing rev-
enue.

Our key revenue is generated primarily out of tick-
et sales, and the average ticket price right now in the
WNBA is only about $15.

Our teams only play 16 home games, and the aver-
age attendance is somewhere around 9 or 10,000, so if
you do the math, the revenues at this time in our devel-
opment are not significant.

And as I said, an important part of our evolution is
the extent to which we evolve all of those revenue
sources, and that in turn will impact other things, and
in particular, our player compensation. 

A third challenge that I see is maintaining our abili-
ty to stay fan-friendly.

I really am a firm believer that when you strip
everything away, sports leagues really come down to
players and fans and what goes on between them, and
the emotional connection that you see between players
and fans.

I think we have done a very good job in this area.
We sort of pride ourselves in the WNBA of how our
players and fans get along.

We have been successful structurally in creating or
facilitating the opportunity for the players and fans to
come together.

We have been very aggressive about mandating
autograph sessions, open practices and community out-
reach.

We have special fan programs that go on nationally
and locally.

In addition, we’ve been fortunate with the level of
cooperation and accessibility by our players, which has
really brought all this fan-friendliness stuff to life.

We are trying to keep all that alive as much as pos-
sible.

I think human nature sometimes gets in the way
over time and makes some of those things hard to pre-
serve, but I believe that at the near and immediate term,
we’re going to be fine in those areas. I think that’s going
to be critical for us.

The fourth challenge that I see for us, and I think
it’s relevant, especially in view of the history of sports,
is evolving relationships with the players, is sustaining
what I describe as a critical relationship that we have
right now with our players.

I’m very optimistic about that.

Jeff had asked me to speak and all of us to speak
about our challenges, and since I only have a few min-
utes, I narrowed mine to five.

Here’s what they are.

I believe that the number one challenge for us is to
grow our fan base and ultimately to attract more fans to
our sport.

That really happens in two ways, in terms of our
television viewership as well as in terms of our game
attendance.

We have some unique opportunities here because
as a women’s sport, we have proven to have a very dif-
ferent sort of audience than men’s sports and men’s
team sports.

What typically attracts our fan base in the WNBA is
primarily female, 75 percent of the fans that come to
our games are women or girls, roughly half of our tele-
vision audience is female and that’s a very high per-
centage.

It gives us the highest level of female viewership,
including women’s college basketball, where the TV
viewership for women is about 40 percent.

We also attract a fair number of kids and those par-
ticulars for us really create some interesting opportuni-
ties.

That also requires that we go into our ticket sales
and our marketing efforts with a very different
approach than the ones that have worked for men’s
sports.

We have some very good numbers today in terms
of our ratings and our attendance, and as I said, our
goal is not only to keep those fans coming, but to devel-
op some staying power and ultimately to grow that.

That’s number one.

Number two for us and probably for everybody
here is to continue to grow the revenues for our sport.

I would tell you very candidly that we have very
modest revenues in the WNBA than you would see in
the major men’s teams sports.

For one thing, we don’t get a rights fee yet for tele-
vision programming, although we are seen on three
national networks, we are not receiving a fee to do that.

Our primary source of revenue is the legal revenues
from our national marketing relationships. We have
partnerships with 15 or 16 companies who pay us fees,
and those fees include the ability to advertise in prod-
uct categories on telecasts.
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We have, on a personal level, always tried to keep a
good relationship with the players. I have people on my
staff whose full-time job is to deal with the players.

They do everything from sending birthday cards,
calling them on the phone to say how are you doing
and trying to keep things personal.

Beyond that, we have a formal relationship as well.

Our players unionized after our second season. I
think in the NBA it happened in 30 or 40 seasons.

In ours, it happened in only two.

That turned to a collective bargaining negotiation in
1999, and that in turn produced a four-year collective
bargaining agreement, the WNBA, Women’s National
Basketball Players Association that expires in 2002.

I’m proud of that agreement. We’ve got a whole
bunch of good things in there for the players, and a
whole variety of benefits that really didn’t exist previ-
ously.

They have escalating women’s salaries, year-round
health and dental. There’s insurance. There’s 401(k).

There are escalating appearance fees. They have a
maternity policy, which the NBA doesn’t have to worry
about.

We have a League-run career involvement program,
and I think that’s a pretty good start.

I think the history of sports leagues have shown
that the discussion and the subject of salary often if not
always leads to some strain, even in the best of relation-
ships between players and the league.

I will tell you that we haven’t been completely
immune from that in terms of our salary, and ultimately
how we address that subject going forward, how we
manage the expectation of our players, how we come to
compromises on that subject will be important to us,
not only in terms of our economics and economic liabil-
ity, but also in terms of the public perception of our
league.

Finally, I would say as a women’s league, we have
both opportunities and challenges as we both intention-
ally and by deed sort of advance women’s sports.

Call it a movement. Whether it’s us or the LPGA or
the Women’s Tennis Association or the Women’s Pro
Soccer League that’s going to be launching this spring,
whether we like it or not or whether we want to or not,
I think it’s a fact that a league like ours ends up repre-
senting things other than simply athletic performance
and exciting competition.

We tend to be lightning rods for other issues, and in
particular, what we call women-specific issues.

While I think concepts have clearly changed and
much progress has been made in the subject of
women’s sports and where they sit in our country, the
reality is that there still are inequities in terms of the
sponsor dollars we get, the rights fees, the players’
salaries, what the media coverage is, and the reality is
we have to work—and the mainstream acceptance and
respect of women’s sports, so we have to work hard
and try to make progress on a continuing basis in these
areas.

The virtue is persistence to some degree and the
process sometimes ends up being two steps forward,
one step back.

I believe that women’s sports are played at the
highest level, like ours and soccer and golf and tennis.

They now command a very high level of interest,
they’re just exciting to watch. You can see a great
women’s basketball game.

It just sort of captures you, and that in turn leads to
other things, including the business liability that all of
us are looking to sustain.

I think that is the critical issue, how you are capti-
vating things and how you’re keeping interest.

I think that’s how all the major leagues fall.

MR. LITVIN: I would like to start off by just noting
that Val was the first lawyer that I hired in 1989. 

As I’ve watched her career skyrocket past mine, I
am proud and humbled to be sitting next to her on this
panel.

All joking aside, that was the reason why the
WNBA is the most successful new league that we’ve
ever seen.

I’ve been sucking up to her ever since she was in
the position.

As far as the challenges facing the NBA, the list
seems endless, whether it’s Marcus Camby throwing a
punch and clocking his coach or Mark Cuban going to
the Mavericks.

In addition to saying nice things about our officials
or getting an arena built in Charlotte or filling empty
seats, I will try to identify just a couple of the big issues
we are facing right now.

I guess first and foremost we have our labor agree-
ment with the National Basketball Players Association.
Labor agreements that leagues enter into with their
players are by far the most important agreements we
have.

They determine how much money the players will
make during their years, the circumstances under
which they can change jobs.
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From a union perspective, they too have to be pret-
ty pleased. Costs were up 19 percent and in 1999/2000,
will be up about 16 percent. 

This season I hope to increase it by any measure,
especially when you consider that the League’s rev-
enues aren’t growing at a similar pace.

We agreed to several new cap exceptions and much
higher player salaries for the so-called middle class
players, which the constituency of the union was most
determined to help in bargaining.

At this point, the players with ten years of service
in the NBA must be paid at least $1 million per season.

By next year, the average player salary will be $4.5
million, by far the highest in professional sports, so I
think the players are doing quite well under this deal as
well.

Given all the pain we suffered to achieve this agree-
ment, we had no choice but to deal. Take the situation
with the Timberwolves recently, who tried to circum-
vent the cap through a secret agreement with a player
named Joe Smith.

We came across a copy of this secret agreement as a
result of litigation between two of Smith’s former play-
er agents.

Basically, this was an agreement promised to make
payment to Smith. It could not legally be made under
the salary cap rules.

That sort of agreement cuts to the very heart of one
of the principal purposes of a cap system, which is to
enhance competitive balance by making sure that all
teams are playing on an equal playing field, when they
are out competing for free agents.

A team like Minnesota, which was over the salary
cap at the time they signed Smith, shouldn’t be able to
offer a top free agent like Smith the same amount of
money that a team at a lower financial position could
offer him.

As a result, we disapproved Smith’s contract, we
took four first round picks from the team.

We suspended the team owner and General Manag-
er for a year and fined the team $3.5 million.

These were by far the harshest penalties we ever
assessed on a team for anything.

It wasn’t done without considerable thought. We
realized that in penalizing a franchise in this way, espe-
cially taking away four first round draft picks, would in
some ways make the fans of the Timberwolves pay for
the misdeeds of their owner and their GM.

But balanced against the need to protect the system,
protect the integrity of the cap and send a message to

They determine how competitive our teams will be
on the playing field or the playing court.

And because players’ salaries are by far our biggest
cost of doing business, they determine how profitable
or unprofitable, as the case may be, our teams are.

As Len mentioned, our current agreement with the
players came at a very high price.

As most of you recall, we locked the players out in
1998, costing ourselves half the season, hundreds of
millions of dollars on both sides and lot of goodwill
with our fans.

I think we’re still feeling the effects of that.

That said, two years into the new agreement, I
think it’s fair to say the lockout was worth all the trou-
ble, for the league and the players.

In our perspective, we were able to achieve several
significant improvements to our prior agreement.

As you probably know, we have been operating
under a salary cap system for many years.

Each team has a fixed amount of money it can pay
to its players, subject to certain exceptions, the biggest
of which is the right to pay your own free agent any
amount above the salary cap.

That exception is called the Larry Bird exception. It
was threatening to eat up the whole cap system when
we began to see contracts that exceeded $100 million,
the highest being Kevin Barnet’s contract, 1996, which
was $425 million over seven years.

One of the key concessions we got from the union
in the bargaining was a limit on what any individual
player can make.

This individual cap removed the spector of the Alex
Rodriguez type contract that we saw in baseball recent-
ly, are still allowing a player like Grant Hill, who signed
as a free agent this summer, to sign a contract worth $92
million over seven years.

It’s not currently a restrictive limit, but at least our
teams now know what the upper bounds are as far as
what we pay the players.

The so-called tax and escrow system that kicks in
next season, it will take me hours to explain the system
to you and I’ll spare you.

Basically, it allows our teams to hold back up to 10
percent of their players’ salaries to bring a total payout
league-wide to our players back to an agreed-upon per-
cent of league revenues.

Because of the Larry Bird exception, we have been
paying the players far more in recent years than we
agreed to pay them in terms of league revenues.
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our teams that they will pay a heavy price for these
kinds of deals, which really can destroy the entire sys-
tem.

Moving on, another area that is keeping us busy
and challenging us these days is the so-called digital
revolution, which is rapidly changing the way all sports
and entertaining companies are doing business.

A year ago this time, discussions in this area all
seemed to involve capital markets. We and the other
sports leagues were constantly being approached by
investment bankers who wanted to take our dot com
divisions public.

And with the numbers that were being thrown
around at the time, it was pretty heavy stuff. We all had
visions of retiring around the age of 40.

Now that the market has cooled off, teams are
focusing their resources instead on building up their
Web sites internally and using their sites to reconnect
with their fans.

In our League, there is a growing sense that we are
losing touch with our audience, that we priced the
average fan out of our arenas, we’re losing television
viewership to the Internet, to the many alternatives that
people have on cable and satellite television. 

And so the Internet is an opportunity to reconnect
with our fans, to market to our fans and speak to our
fans in a more direct and personal way. 

There is a tremendous appetite for sports content
out there and the Internet satisfies that content through
chat rooms, through real times, statistical updates,
videos, fantasy games, Yahoo, auctions—it’s all just
beginning.

Down the road, when there’s true conversions of
Internet and television, when everything is all bundled
up into one appliance, watching a game and calling up
stats during a game, taking your own camera angle
with which to watch a game, clicking on Kobe Bryant’s
jersey as he’s running down the court, being able to
order a Kobe Bryant jersey from the store, these are the
kinds of things we need to keep doing to stay competi-
tive with the other entertainment options that are out
there.

Finally, there is our game itself.

There’s a widespread perception out there that the
game isn’t as much fun to watch as it used to be, that
the players are all standing around on offense, there’s
no fast breaks anymore, the game is too physical, that
the players can’t shoot.

I think that perception is somewhat exaggerated
and certainly it isn’t the case with teams like Sacramen-

to and Dallas and Milwaukee, who fast break all night
long.

Perception is reality in this business, to coin a
cliche.

In fact, if you look at tapes from games from the
‘70s and ‘80s, back in Len’s days, it really is like watch-
ing a different game.

You see fast breaks, you see pick and rolls, you see
give and gos, all the things that those of us who played
ball in grade school learn and think of as the way bas-
ketball is meant to be played. 

Compounding this problem is the infusion of
younger players into the league.

Increasingly, our teams are drafting players straight
out of high school, drafting players after their freshman
and sophomore year of college, and the impression is
that these kids haven’t learned how to play the game
yet and we have a lot of very athletic but very raw tal-
ent playing in our league now and playing at a level
that’s well over their heads.

We have talked to the Players Association about the
possibility of adopting an age limit to play in the NBA,
like football has.

At this point they haven’t agreed to that, and
frankly, this is a tough issue. There’s no doubt that
players like Kobe Bryant and Tracy McGrady certainly
had the ability to come right into the NBA and perform
well.

But it’s also the case that there are many players
who weren’t ready emotionally or physically to play in
the NBA, and there are some very sad stories out there
of players who clearly would have benefited from
going to college for a few years.

We are well past the point of saying that everybody
needs four years of college, whether they are athletes or
not.

Purely as a business matter, and this is something
that I think the public misperceives, we prefer to draft
nothing but seniors in college. Players like Tim Duncan
and Grant Hill who come to us as mature adults, and
most importantly stars because they’ve just spent four
years appearing on television playing in the NCAA and
NCAA tournaments.

But these days it’s the rare player who actually
plays a full college career and given how competitive
our teams are, if the rules allow them to draft players
out of high school and after their freshman year of col-
lege, which the rules currently do, you can’t really
blame them for doing so.

So at the All Star weekend in a couple of weeks in
February, we are going to get our basketball geniuses in



16 NYSBA Entertainment, Arts and Sports Law Journal |  Spring 2001  |  Vol. 12  | No. 1

Val touched on some of the challenges relative to
being a women’s sport.

I’ll try to echo some of her remarks. The WNBA is a
young league. The LPGA is very fortunate to be a very
old league.

We celebrated our 50th anniversary last year, and if
you think back to what you either experienced or read
about in the year 1950, as for women athletes, society
wasn’t sent very many signals in 1950 that women
should or could be professional athletes, which makes
what the 13 founders of the LPGA in forming the LPGA
at that time so remarkable.

We have faced as the oldest women’s sports associ-
ation several challenges over those 50 years.

Many of them societal, cultural or chauvinistic.

One of those challenges remains today and that is
can a women’s sport in a predominately male-dominat-
ed culture relative to sports followers relative to media
coverage, et cetera, and we are a women’s sport, golf,
that at the present time is being run parallel with the
men’s counterpart, PGA tour, which is experiencing the
greatest popularity in its 62-year history, primarily
because of the gentleman by the name of Tiger Woods.

In terms of our audience, we were always trying to
build our audience as valid as any women’s sport.

Unlike the WNBA, which has 75 percent of its
attendees as women, we have very much a dual audi-
ence, both on site and on our television. We are 50/50,
50 percent men, 50 percent women audience.

That may surprise many of you in the room, except
for the fact that golfers will watch just about anyone
playing golf, which is evidenced by the ratings that
Michael Jordan’s Celebrity Golf Challenge seen last
week, which beat the PGA tour event, which tells you if
anyone wants to sit for two and a half hours and watch
Charles Barkley swing a golf club, men will watch any-
one playing golf.

Television is certainly very important to the LPGA
and we’re very proud of the fact that of the over 40
events on our schedule, we have had for the past sever-
al years at least 35 of our telecasts pretty heatedly
among broadcast networks, ESPN, ESPN 2 and the golf
channel.

We have over 250 hours of television coverage,
which is more than any other women’s professional
sport and that we’re very pleased about.

But like the WNBA and other women’s sports, for
the most part, our television arrangements are time
buys. They are not rights to these situations.

We need our sponsors and/or the LPGA has to buy
the time on all of our network telecasts.

a room to figure out how to improve our game, allow
some defense, get rid of the three point shot line. 

I think everything’s on the table, and we’re also
planning to have a meeting with our Players Associa-
tion to discuss the issue of young players and whether
there’s anything we can do or should do to address that
issue.

This is a subject I would love to hear about from
Len on later on.

MR. VOTAW: Thank you.

I would like to begin my remarks by telling the
panel here and the audience that as good as their jobs
are, and I’m sure that they have wonderful qualities
about their day-to-day jobs, they never have the same
day twice, they get to work in a fairly glamorous and
publicly disseminated business as sports, I firmly
believe that I have the best job in all sports for any
number of different reasons.

This panel today is to talk about the challenges fac-
ing sports today.

I would like to start by stating some of the things I
don’t have to face, being Commissioner of the LPGA. 

I don’t have to deal with players’ behavioral prob-
lems for the most part, either on or off the court.

I don’t have to worry about collective bargaining
agreements or work stoppages.

All of our members are independent contractors.
We are a professional association, a legal entity of
501(c)6, tax exempt, but they’re all independent contrac-
tors.

They’re all CEOs of their personas, if you will.

I suppose one challenge would be that I work for
300 women CEOs, which can be similar to the challenge
that I’ll get to in a second.

I don’t for the most part have to deal with some of
the perceptual societal issues of tattoos.

I do have players who wear earrings, which is not a
challenge, but having said that, there are a number of
challenges, more so in the marketing area than there is
in the legal area, although this is a legal day here for all
of us so I will get to touch upon some of the legal
issues.

But in terms of some of the things I don’t have to
deal with relative to behavioral or collective bargaining
and tattoos, I get to do most of my work and face most
of my challenges relative to marketing challenges.

That’s very invigorating and very challenging in its
own right.
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We have a joint venture with ESPN and ESPN 2.
The risks are shared between us and the network, and
the golf channel does pay us a rights fee for events that
we televise there.

The 35 events that are televised by the LPGA events
on a yearly basis fall down one-third on the golf chan-
nel and one-third on ESPN or ESPN 2 and another third
on a broadcast network.

The real growth we see in our television audience
and television revenues is on the international program.

While the majority of our events appear in the
states, the arrangements we have with our television
partners are, as I said, time buys or modified time buys.

What we have seen in the past five years is an
explosion of international interest in the LPGA is evi-
denced by a couple of specific countries, and it’s in
large part because of the stars that are emanating from
the LPGA tours who come from those countries.

Corey Webb, Rachel Heddington from Australia,
the Swedish invasion, and Sophie Gustafson. These are
the countries where there is demand for a product.
These are the countries where television is willing to
pay rights fees for the right to broadcast LPGA events.

An interesting development, as far as we are con-
cerned, 25 percent of television revenues came from
international television today, and today are 50 percent
as opposed to just five years ago when it was just 25
percent, and we are having some success with our
rights fees and LPGA rights and other LPGA parapher-
nalia coming from Korea, and our foreign language
rights in LPGA.COM will come from Korea. We are try-
ing to determine what our next Korea will be, whether
that is Thailand or Australia or Canada. This is some-
thing we are trying to focus on and trying to forecast in
the best way possible.

If somebody would have asked me five years ago,
the word Korea wouldn’t have been in there.

It’s only been five years, so we are trying to find
out where our next Korea is coming from.

I mentioned women’s sports in a male world as
being a challenge. 

I will tell you a brief anecdotal story that will ana-
lyze this.

I get asked questions the Commissioner, Tim
Finchem never gets asked.

I was doing a radio interview a couple of years ago
in Canada. We have had the DeMorian (phonetic) Clas-
sic Championship. They asked a few benign questions.

Then, at the end they asked a question, I’ll probably
get in trouble for it, but I didn’t know what came next.

He said, “What are you going to do about the
weight problem on the LPGA?” I said, “What are you
referring to?”

He said, “Well, you have some big ones out there.”

Now, Tim Finchem doesn’t get asked that about
Duffy or Craig Sadler, but I got asked that question.

After thinking about it, I said, “Our players come in
all shapes and sizes and all complexities. When you
asked about the weight issue, I thought you were refer-
ring to the fact we have some players that weigh about
100 pounds and hit the ball 2.4 yards per pound.”

And I said, “For you to hit the ball 2.4 yards per
pound, you have to hit it over 500 yards. Can you do
that?”

The interview ended shortly after that.

Val mentioned one other challenge is the increas-
ingly competitive landscape. We had the landscape the
first 25 years, then the advent of women’s tennis in the
early ‘70s and now the WNBA success and hopefully
the success of the WSA when women’s professional soc-
cer comes off the ground, and I am saying this because I
hope you will see an interest level in the LPGA specifi-
cally as evidence of that five or six years ago when the
University of Connecticut basketball team went unde-
feated and scored the highest in men’s or women’s his-
tory.

It showed programmers that there was value in
women’s sports, that there was a rating that could be
delivered in women’s sports and advertisers would be
willing to advertise. Since that time, the walls of
molasses to get LPGA product on ESPN has not been
great, and we increased that threefold.

I believe the University of Connecticut was a bench-
mark or touch mark to that going forward.

Those are some of the marketing challenges that we
face.

Since this is a legal seminar, I’m happy to report
that the LPGA has not really faced very many legal
issues of any stature, such as owners criticizing officials
or players clocking their coachees, but there are a num-
ber of well, frankly, in golf that are most prominent, are
being faced by Tim Finchem in the PGA tour, which I
am pleased to report and those probably can be tailored
to the Casey Martin lawsuit that has been now before
the Supreme Court, and the decision will be faced in
June.

I have been told that that’s dominated the media
since Casey Martin came out on the PGA tour and in
recent years you have read about the reported dispute
of Tiger Woods and the PGA of marketing rights and
media rights that Tiger would like to get back from the
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We have immigration issues that come up from
time to time because some of our players in this coun-
try are playing in the United States who are foreign and
I think this doesn’t necessarily affect us, but as the lead-
ing golf organization, it does come up, and we are
looked to comment on this issue.

Another issue concerns the restrictive tee times that
women sometimes face in private golf courses around
the country with the sole basis of those being based on
gender and you have seen over the course of the past
several years, a number of states, State Attorneys Gen-
eral, state legislatures enacted laws or brought lawsuits
against private clubs.

We are commonly asked to support those types of
lawsuits and it is something that from a legal perspec-
tive our legal staff does participate in quite a bit.

I will be happy to talk about those as well.

In closing, I will say as I mentioned to Val, the per-
son who hired me, was Charlie Meechan, who was a
former CEO of Tap Broadcasting is a wonderful man
and he tends to look at things to the extreme and make
a point and he still does and he said his job is Commis-
sioner and now my job is to make our players as arro-
gant and insufferable as other sports players.

If we do that, we’ll seek the level, the other level
seems to be and he always said it tongue-in-cheek, and
I do hope I never get there, I work with professional,
smart and funny and good-looking athletes in the
world and that’s a job that really helps me get up out of
bed every morning to go to work.

I appreciate the opportunity to share some of my
challenges and provide you a glimpse of the LPGA.

MR. ZIMMERMAN: Good morning.

Sitting here on the panel, I think one of the single
biggest challenges that faces our employees as well as
every other is the challenge to capture the entertain-
ment eyeballs and dollars that are out there.

Clearly, it is becoming cliché-ish, but today we as
consumers face the most important choice that we’ve
ever had: how to spend our leisure time, and I think for
most people as well, we have less leisure time than we
ever had, because we have work obligations or family
obligations and the like.

I think the challenge for each of us up here for each
of our sports is to maximize our exposure, grow our fan
base and like Joel said, try to stay relevant, both against
each other, as well as against movies, as well as against
sports that aren’t represented here, sports that haven’t
started to play yet, like the XFL, like the WUSA, et
cetera.

tour as the preeminent personality of the tour, and
because he is that personality he has the right to exploit
those personal rights that traditionally had been held,
and property rights, et cetera.

As I said, we are an independent contractor mem-
bership association so we do not have collective bar-
gaining per se.

What governs our players’ behavior is a set of doc-
uments, that is, the institution and bylaws and a term of
regulations that become basically documents that con-
trol the players’ behaviors when they become members
of the associations.

Within those we will be facing, I think over the next
three, four years an age limitation challenge with
respect to a number of girls who are the age of 14 from
Thailand, Arie (phonetic) and Tyree (phonetic) they are
child prodigies, if you will, they played in the Nabisco
Championship and Arie finished in the top ten and was
tied for the lead.

After three rounds, she ended up finishing 10th. I
think her parents are probably going to want to seek
entry on the LPGA before her 18th birthday.

I have a discretion of waiving that rule once a per-
son hits 15, between the ages of 15 and 18, if there are
compelling reasons to do so, we are going to be facing
that over the next few years.

We do have players’ issues relative to conduct and
other things. The most recent occurred this past week-
end, when we discovered in our first event that a cou-
ple of players were using cell phones during a pro-am
round with their amateurs, and the amateurs had to ask
the players in question to please stop talking while they
were lining up their putts.

You would think that’s not something that’s cov-
ered in our terms and institution, but I had to write a
memo saying to players that any future use of cell
phones on a playing ground will be conduct unbecom-
ing a professional and there will be a fine of about $200.

That’s about as close as we get to player discipline.

We do have an intellectual property issue called the
LPGA which has the PGA marks in its name and the
PGA of America monitors how we use our mark and
how we register marks, as the LPGA marks by exten-
sion have the PGA marks in them, and those tend not
necessarily to be not trademark but more negotiation
issues with golf associations that try to prohibit those
types of registrations.

Joel mentioned the digitization issues. Around the
world we certainly have those, and we are increasingly
finding that because we are a global sport, the foreign
language of LPGA.COM will be able to address sponsor
issues.
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As Val said, you compete against older leagues,
younger leagues, leagues that haven’t been here yet, et
cetera, and as you go home to your cable or satellite
dish and start flicking through the channels, there are
probably no less than five sporting events on the first
seven channels that you click through.

That is without regard for those of us who have
children, what our children want to do that day, or
what our respective spouses want to do that day, and
the like.

I think that’s the single-based challenge.

Everything relates to everything else, and I have
sort of a long list of issues that face our sports, and
probably face the other sports up here, but really I think
they all flowed from the challenges we discussed, and
second, from the challenge of having an economic sys-
tem among the players that works for all concerned.

That concludes the legal challenge. We also have a
collective bargaining agreement for our officials. I think
Len and others will cover it in the questions and
responses today relating to condition and discipline,
and in the case of officials, discipline. And in the case of
players, also discipline, in the case of owners.

There are some owners who don’t always agree
with what the league directive or policy is. There are
some owners who believe that there is a cheaper way to
promote your team than by buying air time.

Whether he is right or wrong, time will tell. 

Relating to that is also putting on our most enter-
taining product that we can and run that, as well. 

You have in most sports, some that are older like
ourselves, how do you keep the sport as entertaining as
possible without changing?

Do you remove the three-point line in basketball?
Do you remove the red line in hockey? Do you do
something like go into four-on-four in overtime in
hockey? Makes it more exciting and hopefully get an
outcome that are not ties. 

You always have the constituencies at the owner-
ship level and general manager and you want to keep
the game, traditional, as it is.

Then there are those that say we need to grow the
sport, need to stay relevant—and then you have some
players that say there are some changes we can make
and there are some changes that you can’t make
because it affects our employment, and if you want to
make those changes, you need our consent.

Jumping around with it, you have the need for an
economic system that makes, regardless of whether it’s
unionized or not, the need for an economic system.

Makes sense for all the participants, whether they
be owners, players, management, whether they be
golfers who would like a smaller or bigger purse,
aggregate prize money, whether they be golfers who
say with or without me, maybe I should be treated dif-
ferently, and for lack of a better word, you have owners,
they come into the league saying I like sports, I want to
be a sports owner, I’m building this $300 million arena,
I’m spending a lot of money on my team and would
like a return on my investment.

Conversely, you have players saying we want a free
market. We want to be able to bid our services, maxi-
mize our value, my career is going to be a lot shorter
than you as owners or management. 

Also, as I think Joel mentioned in sort of his open-
ing, we are responsible for reviewing these applications.
Owners who come into the League have to pass a back-
ground investigation, and we want to make sure com-
ing into the League, an owner is structured at least
financially so that he can remain competitive.

Obviously, sports leagues are different from a chain
like McDonald’s or Burger King in the sense that if a
sports team in the middle of a season decides it can’t go
on because of financial difficulties, that impacts sched-
uling and obviously it impacts, if it’s dire enough to the
fact that you may have 20 or 30 players who suddenly
become unrestricted free agents because their contracts
aren’t satisfied, you have X number of other clubs in the
league who account for revenues of home games, that
may not be there if a team cannot continue playing.

So every sports league needs to make sure that its
teams remain viable and competitive, and in our case,
on the ice through the seasons and the foreseeable
future.

Obviously, that’s also key and critical to attracting
new owners, and that again, everything leads to every-
thing else.

You have what has been defined as a new breed of
owners. I’m not sure whether the new breed of owners
is much different than the old breed of owners, but we
have a number of owners that are coming in—in ours,
we have, for example, Ted Leon (phonetic), who is in
AOL—

MR. LITVIN: Mark Cuban is much different than
the old breed of owners.

MR. ZIMMERMAN: Fair point.

But it goes to a whole host of issues that a sports
league needs to operate independently, but obviously
also for a common cause in terms of league broadcast-
ing, Internet strategy, et cetera.

You do have a new breed of owners coming in.
Jerry Jones was a new breed of owner in football, com-



20 NYSBA Entertainment, Arts and Sports Law Journal |  Spring 2001  |  Vol. 12  | No. 1

Thank you.

MR. ABBOTT: As a start-up league, I would agree
with everything that’s been said in terms of the chal-
lenges that we face.

Clearly, at Major League Soccer, our number one
challenge is growing our fan base, but within terms of
live attendance and television ratings, and I don’t think
I have a lot to add to what the previous panelists
informed us about in that area.

So I thought I would address some of the unique
issues that have confronted Major League Soccer and
we have developed over the last eight years.

I’ll tell you a little bit about the lawsuit that we
have been involved with and then tell you what I think
of certain key challenges that face us in the future are.

We started working on the League in 1993 in
advance of the 1994 Men’s World Cup which was held
in the United States.

The Men’s World Cup, which was held here in 1994
for the express purpose of promoting an interest in pro-
fessional soccer and ultimately launching a new men’s
professional soccer league, much as the 1999 Women’s
World Cup has served as a springboard for a new
women’s soccer league.

The first thing that we did when we started to plan
Major League Soccer, which is what you would do if
you were to start any new business, is you would take a
look at the history of the business you are trying to
become part of to see if there is anything you can learn
from it.

So we studied both the history of sports and the
history of soccer in particular to determine what would
be the best structure for us to give the sport a chance to
succeed.

I  think it’s very important to highlight the fact that
the initial inquiry, what is the best business structure,
because I think particularly with the lawsuit that we
face challenging our legal structure, there was a lot of
commentary and discussion that the legal structure was
driving the business here, and nothing could be further
from the truth.

Really what we were seeking to do was to deter-
mine from a business perspective what would be the
best way for us to proceed and then how could we craft
a legal structure that would give us the best chance to
execute on that business plan.

I think I’m going to make a number of fairly obvi-
ous statements, but why don’t I make them anyway to
give you some insights into our thinking.

ing in and saying, you know what, I don’t think your
motto works anymore for me and for so many owners
because I’m better, I’m smarter and I can do a better job
than you guys in the central office and I can make more
money for me than you can.

Some owners may be right, but obviously that’s not
the concept of the league. The concept of the League,
and again, it goes for every League and every sport, the
concept of the League is that the owners collectively
generate some revenues operating the franchise in some
cases independently and in some cases not, depending
on the structure of the league.

Really the key factor is you can’t necessarily have
ebbs and flows.

There are some years, for example, when the Dallas
Cowboys were the hottest property around, and there
are some years that they are not.

The essence of the League is it evens out, the ebbs
and flows. There are some years you are profitable and
there are some years you are not doing so well.

And again, there are a host of legal issues in terms
of making sure our owners abide by the League consti-
tution and League bylaws.

With digitization and satellite, et cetera and other
brands of broadcasting, it has become clearly a global
environment.

I don’t think there’s any doubt about it. If there is, I
will steal the issues from a lawsuit Major League Soccer
was involved with.

On the issue of special budgets that went to the
jury, there are two questions, and if you answer yes or
no depends on them and the first question is whether
or not the plaintiffs established that the relevant geo-
graphic market of this action is the market in the U.S.,
and the jury said no, it’s a global market.

The second question was whether or not they estab-
lished that women’s soccer is a relevant market and
doesn’t include other professionals, like division two,
division three.

Again, the jury said no. It’s a worldwide sport, got
a lot of different divisions and it’s a much broader mar-
ket than the plaintiffs were making out.

And then if your answer to number one and num-
ber two was no, then proceed no further. The case is
over.

The point is, everything relates to everything else.
Technology, whether it’s coming or whether it’s going
to be more, and I think we all agree it’s going to be, but
one thing is clear, that if we do have convergence in the
aspects of the legal business challenges, as well as the
benefits that are facing all of our sports.
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The first is the business of professional sports teams
and athletes, from the time when the other four major
sports have been formed.

If you take a look at football, baseball, hockey and
basketball, they were all formed at the time when
sports was essentially a local business that most rev-
enues came from ticket sales and local sponsorships.

There are really no natural revenues to speak of,
and the league structure reflected that. The leagues
were non-profit or pass-through associations who really
had two or three functions.

The function of obviously creating schedules. Other
local businesses providing officiating and dispute reso-
lutions between these local businesses.

Times clearly have changed and when we were
starting, the WNBA was started, the role of the national
level in sports leagues had come to a fork and if you
take a look at the revenues generated at the national
level versus the local level, it’s dramatic and so it would
only make sense that you would look at a business
structure that reflected that reality, and that is that the
revenues generated collectively are greater than the
local revenues that each of these teams could generate.

That was sort of the first lesson I think you learned
from looking at the history of sports.

The second is, this follows a little bit in our think-
ing in terms of the legal structure, is that over the last
30 or 40 years, there have been things that other sports
leagues have wanted to do but have been frustrated in
their efforts to achieve their business goals through
legal challenges and probably people in sports law that
are familiar with these efforts to stop teams from doing
that, to markets in the best interest of the league, or
efforts to limit the number of local television broad-
casts.

These are things that leagues have wanted to stop
from a business perspective but have been frustrated as
a result of legal challenges, and so we wanted to take a
look at a legal structure that would allow us to achieve
those business goals, and that is again to reflect the fact
that the business is a single national business where the
various local operations are interdependent on one
another and therefore trying to effectuate business
strategies that are for the good of everybody, the legal
structure that would best allow us to do that. 

Then we study the history of soccer, professional
soccer, in the United States and that’s been a challeng-
ing history, if any of you follow professional soccer.

The most famous example of professional soccer
prior to us beginning was the North American Soccer
League, and the North American Soccer League was
started in 1967 following the 1966 World Cup which

was that year played in England, broadcast on Ameri-
can television for the first time.

A number of sports entrepreneurs looked at it and
said this is the sport of the future and they jumped into
it and they started a league.

When the League started out there were actually
two leagues beginning the battle with one another.
They sort of merged into one league and quickly
dropped from 22 teams down to five teams by 1969.

The League sort of meandered along for some peri-
od of time, until the League and your team, New York
Cosmos, made an important decision. Fred Kelly, who
although was at the end of his career was still the most
famous player in the world, regarded as the best player
ever to have played the game and that really sparked a
great interest in professional soccer in the United States
and really led to the boom in youth soccer participation.

People who are now in their mid 30s started play-
ing soccer when they were nine or ten. Of course, by
now, this is an important demographic in terms of soc-
cer, if you have people who actually grew up with the
game, which is a dramatic change from the ‘70s when it
was either people who came from countries where soc-
cer is the primary sport or there was some interest on
parents who might bring their kids, but the parents
themselves didn’t have a familiarity with the sport and
that was the real challenge.

The other big challenge for the North American
Soccer League was that it didn’t have a very prudent
financial business strategy.

Really what you had was a series of individual
teams executing radically different business plans.

In New York, you had a team that was attempting
to be a world class team, having Pele and some of the
really great players of the world and a player payroll
that reflected that.

It was in the $8 to $10 million range.

In other markets you had guys and women who
had gotten into the business because they thought it
was a little bit less expensive than the other divisional
sports. They thought they were on the ground floor of
something and they wouldn’t have to spend a lot of
money. 

What happened was in their efforts to keep up with
the teams that were executing a world class business
strategy, they spent themselves into oblivion, and even
if you’re a New York team with a world class player
roster and great fan base, if you run out of people to
play against, you too will go out of business.

That’s a bit of an oversimplification, but essentially
what happened to the North American Soccer League,
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Interestingly, the lawsuit was backed by the NFL
Players Association and they were the ones who funded
that lawsuit, and I think that had a lot to do with their
concerns about the structure and the proliferation.

Really, there were two claims made in case—there
were seven, but two main claims.

The first one was that the single entity structure
that the League had was a violation of Section One of
the Sherman Act, essentially it was saying that it was a
conspiracy among all the owners to suppress players’
salaries.

Within the League structure, all players are paid
directly by the League as opposed by the individual
teams. Players come to negotiate with the people in the
head office as to what their compensation is going to
be.

This was alleged to be a violation of Section One.

The other claim was that MLS had illegally
obtained monopoly power in the United States.

When the League was first started in 1993, there
was an organization in the United States called the
United States Soccer Federation, and soccer is very
organized internationally.

There is an organization called FIFA, the interna-
tional governing body of soccer and FIFA is part of the
Olympic movement. It is the body that represents soc-
cer in the Olympic movement and it is the group that
owns the World Cup and puts on the World Cup every
four years.

FIFA has a representative in each country, called the
United States Soccer Federation. It has authority for
governing soccer in the country.

In 1993, the United States Soccer Federation made a
decision that only one league should be designated,
what’s known as a Division I League and that is the
highest level of professional soccer.

It’s like the NCAA, where there’s one division, one
through four. In most of soccer, throughout the world,
there’s divisions one through four in the various coun-
tries.

The decision here was, as in the rest of the world,
there’s really only enough support for one Division I
League, and so for a two-year period, the soccer federa-
tion changed Major League Soccer, division I League.

The players in the lawsuit claimed that was an
exclusionary act in violation of Section Two of the Sher-
man Act, in that that was really impermissible for the
soccer federation to say that there should be one divi-
sion whereas there should be many Division I leagues.

is that a number of weaker teams were unstable, they
didn’t have the same sort of economic stability or clout
that some of the bigger market teams did.

As they went out of business, they dragged the
entire League down, so you try to learn from that.

What you learn from a business perspective is that
it is one business and that we need the Kansas City
Wizards to do well if we want the New York Metro
Stars to do well.

So we created an extensive, what you would call
revenue sharing structure, although within our struc-
ture, all the revenue resides at the League level and
then the incentivized teams, what we call management
fee based on their performance.

So when we took a look again at the lessons of the
history of sports and soccer, we came up with this inte-
grated business structure and the legal structure and
potentially soccer organizes a limited liability company
agreement in which people buy a limited liability com-
pany unit, which is equivalent to a share of stock in a
corporation.

Along with that comes a contract to operate a team
in a bigger market, so you really have two sets of finan-
cial incentives and two sets of financial obligations as
an operator/investor, one at the League level and one
at the team level.

At the league level, as a shareholder, you get a pro
rata share of how the entire League does and so things
that are shared, revenue and other source leagues are
also shared typically in Major League Soccer.

The difference is that there’s more extensive ticket
sharing going on in Major League Soccer and therefore
as an owner of New York, your pro rata ownership of
the entire League, you own some of the ticket revenues
from every team.

It’s a lot like what’s being discussed in football,
with the pooling of all of the away game revenues on a
weekly basis.

At the local level, you have certain obligations to
operate a team which involved local marketing and the
selection of the GM and hiring a coach.

You are paid more the better your team does in
terms of its financial performance, so there’s local
incentives to do better.

Again, that reflected what our business objective
was, which was for the League as a whole to do well
and each of the teams to do well.

After our first season, this structure, and it’s been
adopted by other leagues in various forms, in the past
few years, was challenged by a class action lawsuit
from our players.
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We filed in 1998 a motion for summary judgment
because we felt as a matter of law, we are a single com-
pany, we have single payroll and under the Sherman
Act, you have to have two people—and here there are
two people, single company, making decisions.

Just as a GM makes a decision or an IBM makes a
decision, Major League Soccer was making decisions
with respect to what its player payroll would be.

And then nothing happened, and for two years we
were engaged in discovery but we didn’t hear anything
from the judge.

We had a pretrial conference with the judge in
March where we set the trial date for September.

The League asked what was going on with the
summary judgment.

He said well, you all assumed all cases were still in
trial, so we all went home.

About two weeks later, the clerk called up and said
the judge had issued a summary judgment after two
years and he had agreed with us and found that Major
League Soccer was indeed a single company and there-
fore was incapable of conspiracy.

I think that’s what we had expected to happen all
along, and again, one of the things I think that came out
in discussion about it is the real focus on players and
that I think really misses the point.

The idea behind the structure is to reflect the fact
again that the business is a national one and each com-
ponent is dependent on every other component or
everything relates to everything else.

That’s what the structure involved, not focus on the
players, it’s aimed at in the press I think because of the
lawsuit.

That remained in the Section Two claim about the
certification as the single Division I League.

That trial started in Washington federal court in
September. It went for about twelve weeks, and as
David said, one of our major contentions was the mar-
ket for soccer players is international.

In many ways, I think that distinguishes us from
the other sports that are represented here, although not
entirely, they certainly have international markets in
some respects.

But what happened here was that we were able to
demonstrate that if a player was not satisfied with the
offer that we had made, he could go abroad and negoti-
ate with any one of the Leagues that were abroad, and
that put a lot of pressure on us to raise our offer.

And the jury agreed with that, found that the mar-
ket was international in scope and therefore definition-

ally we were not monopolized and therefore the result
was not a violation of Section 2, the Sherman Act, that
brought it to a the close, in a very expensive and dis-
tracting litigation.

But we were happy obviously that it was resolved
in such a matter. 

Our number one legal challenge was our structure
in business, our very existence being threatened.

Now we are happy to have that behind us.

I will touch briefly on two other things that I think
are important to us.

One is that facilities for soccer are a tremendous
challenge in the United States. 

There are not enough appropriately sized facilities
for soccer. We play with a field that is slightly larger
than an American football field and we can’t play on
artificial turf because the field itself is so intricately—
it’s played on natural grass.

So we are under a program of attempting to build
soccer-specific stadiums. We have one in Columbus,
Ohio. We have one going up in Los Angeles and hope-
fully one here in the New York region. That’s a major
priority for us in the coming years.

Then I think the next challenge is, that unlike the
other sports, the premier soccer Leagues are abroad. So
to have legitimacy and authenticity for our fan base, we
have to be competitive internationally.

This last week, our club won the North and the
Central American championship, so we have the best
club in the entire region including Mexico. The World
Club Championship, where the top 16 clubs throughout
the world will compete to see who is the best club in
the entire world.

This is a major step for us in terms of legitimacy
and I think it will show the improvements for profes-
sional level in the U.S.

Thank you.

MR. ELMORE: I think it’s probably appropriate to
stay on the subject of single entity structuring.

Let me remind everyone what we would like to do
is promote discussion of panelists and after some of
that, we certainly want to entertain questions from you.

Let me begin, notwithstanding the court decision,
the fact that single entity—it seems to me it’s a cost con-
trol strategy, but it’s also a strategy to exclude unioniza-
tion, so to speak. 

My curiosity in taking a look at some of the facts
that make up single entity, but the idea is in MLS, you
have teams that are owned—actually multiple owners,
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MR. ABBOTT: Clearly, I think you put your finger
on it, you have to incentivize both. 

The feeling is is that the economic returns often are
going to come from the growth of the sport overall.

I think that’s true in other professional sports,
frankly. If the sport overall grows, everybody is going
to benefit.

One way to do that is incentivize people to do a
better job, and the second way is to give them a resid-
ual interest—you’ve got to balance both.

So far we’ve found that in practice people look at it
as a true partnership. What are we going to do to boost
this sport in the country.

MR. ELMORE: You guys don’t have a union.

MR. ABBOTT: That’s an interesting question.

The Major League Soccer Players Association pur-
ports not to be a union. We contend that they are a
union —

MR. ELMORE: WNBA, you guys consider yourself
a single entity as well?

MS. ACKERMAN: Right.

MR. ELMORE: Your structure, does it parallel that
of the MLS or is it different—you guys have a union.
How did that come about?

MS. ACKERMAN: We are a single entity. Our
League is collectively owned by the 29 teams that con-
stitute the NBA, and our individual teams are not indi-
vidually owned by the NBA owners of the teams in
which they operate.

We are in NBA cities. We are using the NBA appa-
ratus to front our operations, and we have technically
operating agreements between the League and say the
New York Knicks ownership or the Houston Rocket
ownership in order to run the WNBA teams.

It wasn’t intended to immunize us from unioniza-
tion. In fact, we did unionize, our players did anyway
after the second year.

From our standpoint, I think the comment that
Mark made earlier, we had some important business
objectives that this structure accomplished for us, but
most importantly—there’s two.

What one was in fact was cost control.

We had kind of an intent. We tried to manage, as
best a way we could, our overall costs, including player
costs.

Mark spoke about the history of sports and what
you learn from other Leagues. Unfortunately, women’s

owners own local teams, and to me, again, what’s the
incentive for operating more than one team?

Aren’t there conflicts that exist that make the inter-
est of an individual team important to that individual
owner maybe above that of the entity itself which, in
my way of thinking, based upon the factors that make
up a single entity, take it outside of that.

Then I would like to talk to Val about the structure
of the WNBA and how they compare.

MR. ABBOTT: I think clearly everybody who is
involved in sports wants to win, so clearly on the field,
there are incentives and it’s just human nature that peo-
ple involved in those teams want to win.

We have teams which have similar ownership
groups. 

The people who work for them probably aren’t as
competitive among themselves than teams who have
separate owners, because they all to demonstrate to
their boss that they are doing the best they can to win. 

I don’t think that from a business perspective that
takes us outside of the single entity structure.

At the end of the day, the people who are invested
in the League know that the return will come to them
from the overall appreciation of the League.

MR. ELMORE: What about voting, control on the
board?

For instance, Bill Anchutz (phonetic) is there, not
the people who work for him.

For instance, if you have an opportunity to have
your two best performing teams on television and
you’re going to draw interest there, what does that say
to the other teams? Isn’t that anti-interest?

MR. ABBOTT: No, I think it’s quite the opposite.
The idea by having a lot of revenue sharing is to say
that if you make a decision that the two best teams
from a television perspective are going to be on televi-
sion, everybody benefits from that, not just those teams.
I think the interest is to do what’s in the best interest of
the entire League.

Maybe I misunderstood the question.

MR. ELMORE: I hear what you’re saying. That’s
one way to look at it. The other way to look at it is that
the management fees are paid based upon performance,
and the more you’re on television, there are ancillary
benefits of being on TV.

So those two teams are going to get more money as
far as the management fee is concerned. So-called man-
agement fee. We know what that really means.
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pro basketball in this country has been basically a
graveyard as a business.

There have been 15 or 16 women’s pro basketball
Leagues trying to get up and running since 1974 and
we were sort of hell-bent on not being one of those.

I think to the extent that overambitiousness early
on on the subject of compensation is one of the reasons
for some of the failures, if not just women’s pro
Leagues but other Leagues.

We were intent to try to manage that, and having a
single employer and negotiators, has allowed us to
manage that to some degree.

Also, single entity allows us to market rights as you
look to maximize revenues in the national marketing
place.

We have exclusivity as it stands, not only nationally
but also locally, which was a major departure from, for
example, the NBA, where you might have a national
sponsor in a particular product category, but you could
have the Knicks or the Rockets or the Lakers selling
against that category locally.

In the WNBA, we have partners that were exclu-
sive, not only national but locally as well, and the single
entity concept has allowed us to do that and that’s
helped us get better revenues to date out of the national
marketing place.

MR. LITVIN: The NBA was pleased with the MLS
decision and pleased for our friends at the Proskauer
Rose firm who finally won one of these cases.

But I would be remiss if I didn’t point out that it is
our view that the same result should have been
obtained within the MLS like a traditional sports
League, like the NBA which is a joint venture, and that
any antitrust challenge not focused on the conspiracy
challenge against a professional sports league based on
its internal business decisions, like television, expan-
sion, relocation, that those challenges all arise from the
same erroneous premise, which is that our teams are
independent economic competitors, which they are not.

They compete hard on the playing court, but off the
court, they couldn’t be more interdependent, and there-
fore the teams are incapable with conspiring with each
other.

Granted, we made this argument in many courts
and not all the judges have accepted this argument,
although we did finally persuade the Seventh Circuit in
the Bulls case, a case involving the sale upon the Bulls
of their games into the national television market.

Judge Easterbrook acknowledged that for certain
purposes such as television, it may be that a league
structure like the NBA or hockey or football may well

be a single firm for some purposes, but perhaps not for
other purposes, like labor relations.

MR. ELMORE: Any questions?

MR. ROSENTHAL: I was just going to add a com-
ment with regard to a question from Mark in that, from
my perspective, someone who is involved in Major
League Soccer, being a single entity and the players—
actually promotes unionization, there are two avenues
in which to proceed.

One is on which the Major League Soccer players
proceed, which is to file an anti-trust lawsuit and hope-
fully get your goals.

The second thing is if that option is not available, to
collectively bargain it and take it back to the labor laws,
which hopefully—they’ll have a choice, they had a legal
duty to sit down and negotiate in good faith. 

MR. ELMORE: But it is a question of leverage. With
regard to whether you unionize or whether you don’t.
That’s up to the players, recognizing where they have a
dispute for leverage.

MR. ROSENTHAL: Certainly losing an anti-trust
card is losing leverage, but it doesn’t discourage union-
ization.

AUDIENCE MEMBER: This is directed to Ms. Ack-
erman.

Did you learn anything new from the collapse of
the ABA, as opposed to the WFL, WHA?

MS. ACKERMAN: I would say yes, there were
some really important lessons learned in terms of what
I would call foundational business and I think the sig-
nificant operating difference that we have with the
American Basketball, which was a women’s profession-
al basketball league, that, like us, launched in the wake
of the Olympics, where the women’s U.S. team won a
Gold Medal. Fanfare.

The ABL launched in the wake of that and then
unfortunately went out of business in December 1988
after a couple of seasons.

As I said, the learning that I took away, among
other things, was that the ABL had elected to operate
during the winter season, what I would call the tradi-
tional basketball season as a sort of scattered October to
April league. 

When we constructed the WNBA, we elected to
operate in the summer.

Our League, unlike any other basketball league in
the world, operates from May through early September,
and the primary reason for that was because we felt tel-
evision opportunities were going to be available in the
summer in ways in which they are not available or only
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until the weekend, typically didn’t have these types of
restrictive tee times.

Often times, it’s come down to a self-governance
issue of the club.

The key issue for state legislatures and/or Attor-
neys General or whoever else initiated lawsuits against
clubs is whether or not the clubs hold themselves up to
the public.

The clubs will say they are private. The public will
say no, you are not, because even if you are private,
you have freedom of association and privacy laws that
permit these types of restrictions. Then they say no,
you’re not, you hold yourself out to weddings, you
hold yourself out to public lunches, you also give pub-
lic benefits like liquor licenses, you also give tax abate-
ments, et cetera, and based on those types of issues,
you’re public and therefore subject to formation laws.

We as an Association have an anti-discrimination
law that we well not play at clubs that have discrimina-
tion policies in the voting rights of its members, and it’s
somewhat complicated and somewhat difficult to artic-
ulate to a lay person, but it’s in essence our view that
you will not play at private clubs where women do not
have the right to vote or be on the board of directors.

No LPGA women play at a private club where that
is the case. 

We do play at clubs that perhaps do have restricted
tee times, and that may sound inconsistent with the
first premise that we’re anti-gender based, but in
essence it comes down from our perspective to a gover-
nance issue.

If the makeup of a club is made up predominantly
of women who are very satisfied with the current struc-
ture and have the right to vote and do not necessarily
want to change, why should the LPGA come in and say
you must change?

We are not a governmental entity. We’re not some-
body, we think, who has the right to come in and tell
someone else how to do their business. We just decided
we wanted to play at clubs where the voting rights and
the board representations are there.

If we took that to the logical conclusion that we
said we will not play at clubs that have no gender base,
tee time issues, we may be relegated to public facilities,
and many of the public golf courses that our players
can play are in fact private facilities.

There is somewhat of a stock horse mentality in
that he’s saying one of the best ways to knock down
negative gender-based opinions relative to women’s
golf ability is to show that our players can come to
those golf courses and bring those golf courses to its
knees in how well they play.

available with great difficulty during the traditional fall
and wintertime frame because there’s a lot of other
sports that exist and are established in that time frame.

We felt television was vital to our plan, our games
needed to be seen, and individual associations with the
networks for credibility ultimately is revenue because
of the sponsors—more than anything else.

In the summer we had television that just wasn’t
available at other times of the year, so the ABL elected
to operate on what they felt was the “right” season for
basketball and I think ventured into a very difficult
business area.

Because the realities of it are that for any of the
leagues finding out, television is really tough to get,
period. And in the winter, it’s even tougher.

And I would just sort of add as an operating matter
we have benefited from the infrastructure that’s avail-
able to us by the association with the NBA.

We didn’t really have to start from scratch. It’s real-
ly hard, even when you have an NBA behind you to
start a new league, but to go into markets and set up
shop and cut deals and everything else, I think it’s dou-
ble or triple and quadruple more difficult without that
kind of association.

So having that infrastructure I think really helped
us and again, the summer was really the critical differ-
ence.

In fact, women’s professional basketball has suf-
fered because they haven’t had television and we have
been able to provide that.

MS. BRESLER: I would like to say a few words
about the lawsuits that have been brought regarding
the private clubs—

MR. VOTAW: The issue that gets framed on this
topic, if you are a private club, if you’re a female mem-
ber of a private club, the club very often would have tee
time restrictions on weekends, as traditionally the
prime times in which people like to play golf is when
they are not otherwise working, from 9:00 in the morn-
ing until noon, which was saved exclusively for their
male members and not their female members.

From a societal or from a cultural perspective, those
tee time restrictions were primarily present at some of
the older clubs, clubs where the membership were
made up of retired or semi-retired women, if they were
members, or who did not work while their husbands
did.

Those clubs that came on line in the ‘70s, ‘80s, ‘90s,
in order to compete for membership had to open them-
selves up to women, business women, women who
worked who couldn’t otherwise play given their careers
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We think those things are the things that are going
to knock down these type of things and how they oper-
ate.

Some clubs claim that the tee time restrictions are
based not necessarily to show how well they can play,
sometimes are based on just male members of the club,
they are not based on gender, just on basic play.

Men are faster golfers than women or this is a tee
time management issue that most of our members
don’t—male members work and they can’t play during
the week like the women who can.

Well, those are fighting words in a lot of clubs
because women tend to not have that ability to play
other than Saturday as well, so it’s interesting how you
want to come about—they look to us for leadership and
how to resolve it.

I think you are going to see clubs making these
changes.

MR. ELMORE: With conversions being necessitated
by broadcast rights and property rights internationally,
and probably at this point in time, the protection of
marks and enforcement of copyrights and marks by
more than at any other time—

I mean, what are some of the difficulties that all of
you face as leagues and leagues who hope to spread
your game globally?

There are differences in law internationally that
pose problems, and I know that in some areas, we look
at priority in the filing as secondary for priority in
news. Other places it’s the other way around.

Internet broadcast, once you had an opportunity to
kind of control that now, once the information is out
there, who owns it?

I know there have been a lot of cases, but has there
been a definitive word from the courts in the U.S. in
what’s going on in international law in that area?

Everybody has a Web site, so recognizing that, what
are the privacy issues? What are the terms of use for the
person who is going to sort of surf the Net—just a
whole range of questions. 

If there is something that’s most pertinent to your
league, to your organization, feel free to bring it out
and then we’ll open it up to questions.

Anybody want to start? 

David can start.

MR. ZIMMERMAN: With respect to intellectual
property, clearly the Internet has changed the way
everybody does business, but I’ll start with a general
overview at least with respect to our League and also
broadcasting. 

With respect to broadcasting, indeed clubs’ use of
their own marks on license and the like, clubs have a
local territory with respect to local broadcasting and
sales of goods that they can market.

We use that local broadcast territory, home games
and away games and with some exceptions relating to
our ABC, ESPN cable deal, clubs have exclusivity, they
can blackout our national signal. 

They cannot do it on ABC with respect to selected
games on ESPN as the League national broadcast takes
priority over blackout local broadcast.

In all other circumstances, the local broadcast takes
priority and blocks out the national.

That philosophy carries over into our Internet strat-
egy.

On our Internet strategy, the League owns the Inter-
net rights, and it owns the Internet rights because gen-
erally there is no gating technology.

The Washington Capitols cannot broadcast their
game within the local territory and keep it within the
local territory over the Internet.

Until there’s an effective gating strategy or gating
mechanism, we’ve had this conversation with owners
many times. Until there’s an effective gating mechanism
where you can or a team can use its Internet rights in its
local market and not go nationally or internationally,
the League has claimed those rights. 

To the extent we are going to broadcast games over
the Internet, it would be a League right, and not a club
right. Having said that, we’re currently not—on being
on the Internet because we have to deal with our broad-
casters.

I think at some point in time everybody believes
we’ll be broadcast over the Internet. 

When that time comes where we can sit down at
the computer terminal via the Internet and watch a
game—but until then, that at least with respect to teams
in the League, remains how we have to cut up the U.S.,
Canada and the world.

We have the rights to sell nationally and interna-
tionally all club merchandise, licensing, sponsorship, et
cetera using all the club’s marks, logos, names et cetera.

Within a local territory, clubs can co-exist within a
league. They can operate team stores, arenas, et cetera.

We are responsible for enforcing at the league level
the protection, along with club’s names, marks, logos, et
cetera.

I think in the U.S. and Canada it is somewhat easier
to do with the development of the law and granting the
ability to monitor it.
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That doesn’t quality as gating technology. Anybody
who can type in 416, which was Toronto’s area code,
could get on this site and watch sports, copyrighted
events for free, including the Super Bowl. Shortly
before last year’s Super Bowl, led by the NFL, a coali-
tion of sports leagues and other owners went to court in
Pittsburgh and were able to shut this guy down.

We haven’t had uniform success in this area. We
recently lost the case in the NBA under the DDRP uni-
form dispute resolution policy, I think it is. 

We are trying to get back the name Knicks.com
from a guy who registered that name five years ago, but
never used it. 

I think if you typed that in, it would say, “Available
for sale. Please call the following number.”

The NBA properties brought a complaint to have
that mark transferred, to have that name transferred
back to the NBA under this expedited procedure and a
misguided arbitrator found against us on two grounds.

The first was that the complainant in this case was
NBA Properties, as is the case with hockey. NBA Prop-
erties has the exclusive rights to the marks on that team
but isn’t indeed the actual owner of those marks.

His finding was based on the fact that the Knicks
weren’t named in the complaint, but that’s a distinction
that didn’t make any sense to us.

He also failed to find bad faith on the part of the
guy who owned Knicks.com even though he obviously
had no legitimate interest in registering it.

Shortly before the decision was issued, he actually
transferred the name to us. This was actually after the
mediator decided, before we knew about his decision,
and so we now own Knicks.com, but there is this silly
decision on the books.

MR. ELMORE: How did you persuade him, the
transfer?

MR. LITVIN: He didn’t have any interest in it. He
was tired of hearing from our lawyers, and after four
years of getting letters from us, it was not worth it. We
did not pay for it.

MR. ELMORE: Any questions?

MR. ROSENTHAL: I think there was relevant con-
flicting things like real time scores and I think Joel, as
you know, in the Motorola case involving beepers and
real time scores, and at the PGA tour recently, I had a
favorable decision upholding its denial of access to real
time scoring information on Internet sites.

I wonder what you all consider this to be or where
that is going to go.

When you start spreading internationally, when
you start dealing with counterfeited goods that are
being produced and sold overseas, when you start deal-
ing with a number of Web sites that come on board,
either using athletes’ names not sponsored by the ath-
letes, clubs’ names, clubs’ marks and the like, when you
start dealing with signals off of satellites, these are all
areas which, obviously, legal entities try to enforce their
rights.

It is incredibly difficult to catch them all. It is
incredibly difficult and expensive to shut them down.

We have some degree, a pretty fair degree of suc-
cess.

We, like others, tend to focus on marquis events, so,
for example, if you are out in a parking lot buying a T-
shirt, you may find yourself losing your money on the
T-shirt because we are out there also with local and fed-
eral law enforcement employees shutting them down.

The leagues have gotten together on these types of
enforcement mechanisms.

We generally surf the web to see who is using our
marks, the search engines are wonderful. You can track
just about instantaneously to find out who’s operating,
what they’re trying to sell.

We all generally read those publications to find out
what is generally relevant.

If you see, for example, somebody in hockey news
advertising a video that we know has not been author-
ized by the League, which uses names, marks, et cetera,
we will be shutting them down.

It is incredibly difficult, but you have a continuing
battle trying to shut down—I think that generally
answers your question.

MR. ELMORE: Food for thought.

MR. LITVIN: People and companies are stealing
our stuff in cyberspace, taking our trademarks, copy-
rights, trade names and seeming to think that the laws
are different out there when they’re not, at least based
on earlier indications.

We had an interesting case last year involving a
company called I Crave TV.

This was a company set up in Toronto that was
bringing down broadcast signals out of Buffalo across
the lake and screening those signals on to this guy’s
site.

It included TV shows, sports events, movies and
whatnot. He claimed his activity didn’t fall under U.S.
copyright law because to get onto his site, you had to
type in the Canadian area code.
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Obviously, we all know where we all want it to go.

But what do you think ultimately is the probable
resolution to that?

MR. ELMORE: The question involves cases with
real time information that has gone out and other peo-
ple have kind of taken it for their own, there have been
some conflicting cases, conflicting decisions in those
cases, some for the professional entity, some for those
who were utilizing that information.

The question was in light of those conflicting deci-
sions, where do you think the law would be going?

MR. LITVIN: The case that Jeff referred to is one
that we were involved with, we brought a case against
Motorola and a company called Stats, Inc.

Very briefly, Motorola, they still have a pager sys-
tem called Sports Tracks. They hired a company called
Sports, Inc., which in turn hired people to watch our
games on satellite TV and to report, I think it was as
much as 15 seconds to report what the scores were and
relevant information about scoring and whatnot.

We viewed that as a misappropriation of property
right and in effect, a broadcast of our games.

We were able to prevail in District Court before
Judge Prescott, in relying on the hot news line of cases
and basically said this was a misappropriation—there
was a case involving the Pittsburgh Pirates, where some
radio station that didn’t have the rights to carry the
Pirates game stationed a guy on the roof across the
street and he watched the game from the rooftop and
basically broadcast the game over his network, which
didn’t have the Pirates’ rights.

That was considered to be a misappropriation and
he was shut down.

The Prescott decision was reversed by the Second
Circuit based on the fact that the Court found that our
claim was preempted by the Copyright Act and that we
didn’t have a good copyright claim because these peo-
ple were not located in the arena, and in any event,
Judge Prescott found that the games themselves were
not copyrightable.

They were getting their information from copy-
righted broadcasts of our games over television, but she
found with respect to our copyright claim, that simply
reporting scores from watching a telecast of the game
didn’t involve copyright infringement, so that’s where
that stands.

We ended up making a deal with Motorola. We’ve
got credential language with respect to media that
enters our buildings to cover our games, including dot
com media.

It makes clear that they can’t transmit out of our
buildings. We think that is a binding contract that they
have to adhere to and we really haven’t had a problem
with this issue since.

AUDIENCE MEMBER: This question goes back to
the early comment that Mr. Litvin said about the
domain name and usage and DDRP.

In your opinion, do you think this is an ineffective
way to handle these disputes, but for others that have
trademark issues, that’s the best way to handle those? 

MR. LITVIN: It’s a good question.

It’s an interesting procedure. You simply file a com-
plaint and there’s an answer and on the basis of those
two sets of papers, there’s a decision rendered.

There is no opportunity for discovery and perhaps
in retrospect this is a case where we wouldn’t have
minded having a full blown hearing, both on the bad
faith issue and on the ownership issue.

I think where the case is a slam-dunk, and in many
cases they are and there should have been, I think this
is a very inexpensive and expeditious way of resolving
these getting names back that really belong to the trade-
mark owner.

If there’s anything more complicated than black
and white, I’m not sure, given how limited the rights
holder’s ability is to engage in any full-blown proceed-
ing.

AUDIENCE MEMBER: I was wondering if we can
change the topic, and talk about the leagues’ restrictions
on people becoming agents—

MR. LITVIN: Ask him, he was an agent.

MR. ELMORE: Operative word was “was.” 

First of all, I don’t think it’s the leagues’ restrictions.
It’s actually the union’s restriction.

I don’t see any union people up here, but if you
guys want to take a whack at it—

MR. ZIMMERMAN: I think what you said is actual-
ly accurate.

Our sport has a provision agreement for agents
subject to the bargaining process.

After that, it is the Players Association that is
responsible for certifying agents, and for setting the
requirements that an agent needs to retain his or her
certification. 

They are responsible for disciplining agents and
they are responsible for terminating an agent.

The leagues obviously oversee it to the extent that
they assure the respective Players Associations are com-
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I think probably the McSorley suspension like every
other one can be debated ad nauseam as to whether or
not it can be longer, it should be a lifetime, et cetera.

The Commissioner looked at all the circumstances,
looked at the events and felt the length of suspension
was an appropriate length.

Obviously, the players thought it was too long, Van-
couver and Mr. Brasheer thought it was too short, and
it’s one of those things where you make everybody
equally unhappy and miserable, you probably struck
the right balance.

MR. ELMORE: Well, you say everything is related
to everything. My parents said that.

I’m a parent and I have kids playing, and what
message does that particular suspension send?

Again, I’m not taking one side or the other.

MR. ZIMMERMAN: I understand, and it’s a fair
question.

As a fairly new parent, I look at these things also.

Having said that, the message it sends, you have to
look at everything. The Vancouver authorities and the
judge ultimately issued an opinion and meted out pun-
ishment that was significantly less than the Commis-
sioner wanted.

Does that mean the judicial system in Vancouver—I
don’t know what it says about that, but what the court
gave out was significantly less than what the Commis-
sioner gave out.

If the length of the suspicion was long enough to
rule out, deter actions like that in the future, I think it
is. 

Certainly I hope it is enough to deter behavior like
that to other players, and that would send a very strong
message that conduct like that is inappropriate.

You can’t be judged by an act necessarily in and of
itself. You have to be judged as much by your reactions
to the act than by the act itself.

The League reacted swiftly and firmly. It said to the
court that the Commissioner’s discipline of athletes is
certainly within the purview of the Commissioner.

Our discipline was significantly harsher than any-
thing the court meted out, and if you take it outside of
professional sports, I was watching the news yesterday
and I happened to see where a 13-year-old boy in Flori-
da was imitating another sport, I don’t pick on the
sport, but he was imitating professional wrestling and
apparently stomped a girl to death.

As tragic as that is, I was shocked by the verdict
which was life in prison.

plying with the agreement and are not doing things
inappropriately.

Short of that, it’s really an issue for the Association
with everybody in compliance.

MR. ELMORE: Let’s move on a bit.

One of the other important issues or challenges to
look at has to do with player relations.

Particularly in the area of disciplining the players,
maybe even disciplining owners, and we look at like
the McSorley case, the Sprewell case and others, and
some consideration had to be made before decisions
were brought down.

For instance, in the McSorley case, it was interesting
to understand the court process in handing down a
one-year suspension, why wasn’t it longer or why was-
n’t there a lifetime ban, that type of thing.

Obviously in the Sprewell case, there was no court
involved in it, but the Commissioner had the authority
to levy the sanction and the union disagreement why
that occurred, you know, considerations of crisis man-
agement.

How do you develop a strategy in that respect,
going forward, in handling these types of cases?

In the area of the LPGA, you have players disciplin-
ing players and there was a case with regard to that.

I throw that out there. Hopefully we can be as con-
cise, but certainly as informative as we can in the next
five to ten minutes.

MR. ZIMMERMAN: You mentioned McSorley. Just
for those of you who didn’t see it over and over and
over again on ESPN, McSorley, in his words, engaged
in a fight and struck Mr. Brasheer (phonetic) in the
back, he said his shoulder. The tapes show a hit to his
head with his stick, sufficient to send Mr. Brasheer to
the ice with a concussion and convulsions.

Mr. McSorley under the League rules was immedi-
ately suspended by the Commissioner, as his rights and
authority goes, subject to a hearing.

Probably not for the first time, but very, very rarely,
the Vancouver authorities where the game was played
also decided to take action against Mr. McSorley and
instituted a criminal proceeding against him.

They continued essentially on parallel tracks, and in
answer to one of your questions why was it not lifetime
and why was it not longer, you will never get a suspen-
sion, I don’t believe, that everybody including the
actors agrees is the appropriate length of the suspen-
sion.
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Does that seem appropriate under the circum-
stances for a 13-year-old boy or girl to get life in prison
for doing something that—it was incredibly callous.

MR. VOTAW: You referenced LPG players, and the
reason I’m sitting here today as Commissioner, the sec-
ond youngest Commissioner is because of the—a law-
suit was brought in the mid ‘70s by Jane Blalock (pho-
netic), who was accused of cheating, placing her ball
ahead of her mark on a putting green by a number of
other players.

At the time, there was no Commissioner of the
LPGA. There was a governance by a Board of Players.

There’s actually an article in this week’s Sports Illus-
trated. It’s called “Busted.” It’s the 30-year anniversary
of it.

But she issued a statement to the Player Board say-
ing if what you said about me is true, then I apologize.

The Board, at that time, counted that as an admis-
sion and suspended her for a year.

She brought a lawsuit saying fellow players cannot
suspend other fellow players and the lawsuit went on
and the judge actually found for Ms. Blalock, in which
case the officer of the Commissioner was created for the
LPGA, a gentleman by the name of Greg Matley, who
was the youngest named Commissioner and who
remained Commissioner, and we have had six since
then.

I’m the sixth, so I suppose I should be grateful to
Jane Blalock for bringing this lawsuit and giving me
this job which I’ve previously said is the best one of any
up here.

MR. ELMORE: Well, if there are no questions, I
think our time is done. 

AUDIENCE MEMBER: Going back to the idea of a
single legal entity, the issue of lawyer ethics and fiduci-
ary duties between members where it’s necessarily
addressed, is it better or worse than previous when
there are multiple owners competing with each other or
cooperating with each other without responsibility to
each other?

Before the LLC, which the soccer league uses, I
don’t know what the women’s national, and as lawyers
who represent the League, when there were disputes in
the League, that paralysis is alleviated because there is
only one interest to be protected.

MR. ABBOTT: On the ethical question, I don’t think
I ever thought about that.

I assume when you are representing the League,
you were representing the League interest no matter
what the structure was.

I don’t think the team structure of the League
would modify that.

MR. ZIMMERMAN: I think that’s right.

MR. LITVIN: I think that’s right.

VOICE: The reason I asked is because in the music
industry, when the band has a dispute, sometimes you
find yourself in an ethical paralysis, so I was wondering
if that was mimicked in the sports in a league fashion.

MR. ZIMMERMAN: I don’t think you find yourself
in an ethical paralysis.

For example, when there are disputes among own-
ers, it’s sort of circular in the sense that an owner hires
a Commissioner, but then the owners answer to the
Commissioner under the powers given to the Commis-
sioner. 

He has the power to resolve disputes among own-
ers. They charge him as being powerful and they trust
him to have the highest level of—the only thing they
can ask is that they render a decision to be fair and
accurate.

I guess as a practical matter, if people don’t think
you are doing that, they will replace you. If they believe
you are rendering decisions in disputes in that matter,
they will retain you.

MR. ZIMMERMAN: It’s really the same, alleging
that one club tampered with its players, the Commis-
sioner would ask for or set a judge for papers to be sub-
mitted on the dispute for a hearing of witnesses, and
like any other hearing or arbitration, the Commissioner
would have a hearing and render a decision.

MR. ELMORE: Each club has its own counsel.

MR. ZIMMERMAN: Yes.

MR. ELMORE: But with regard to single entity—

MR. ABBOTT: We haven’t had that type of dispute,
so we never had anything—separate counsel from the
league, but that type of dispute hasn’t occurred with us
yet.

MR. ELMORE: Unfortunately we are out of time.
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The Regulation of Sports Agents and the
Uniform Athlete Agents Act
By Ian T. Williamson

With the rising salaries of today’s athletes and the
current state of the law, the need for uniformity in regu-
lating sports agents is greatly needed. In today’s sports
market, the agents have several important functions.
Not only do they negotiate employment contracts on
behalf of their clients, but they also give general legal
and financial advice in addition to counseling the ath-
letes as to their rights and obligations.1 However, the
rising salaries of athletes have provided a temptation
for sports agents to engage in various improprieties
when recruiting and representing athletes. Unfortunate-
ly, there are sports agents who are motivated solely by a
desire to obtain a “cut” of a student-athlete’s future
income.2

To combat the potential for impropriety, the sports
agent is currently regulated by three different main
areas: NCAA regulations, state legislation3 and regula-
tions by players associations.4 Each of these areas has its
own separate regulations, which poses a problem for
the athlete and the agent, as neither knows which law
ultimately governs. In addition, the current state laws
that are in place are vaguely worded and vary consider-
ably from state to state. They also lack reciprocity.5 This
issue may be resolved through the creation of a uniform
set of regulations that apply to sports agents and ath-
letes. 

NCAA Regulations
The National Collegiate Athletic Association

(NCAA), has publicly nurtured the ideal of the “ama-
teur student-athlete” and has maintained stringent and
detailed rules and regulations prohibiting college ath-
letes from receiving any benefit of any kind based on
athletic talent while they retain amateur eligibility.6 One
purpose behind the NCAA is to retain a clear line of
demarcation between inter-collegiate athletics and pro-
fessional sports.7 The NCAA regulations were created to
fulfill this purpose, and are codified in both the NCAA
Constitution and the NCAA operating by-laws. 

These particular regulations gained national atten-
tion in the 1980s with the prosecution of two sports
agents, Norby Walters and Lloyd Bloom.8 Mr. Walters
and Mr. Bloom induced numerous players to sign repre-
sentation agreements in return for various gifts that
included money and promissory notes. The two agents
also fraudulently drafted player contracts to circumvent
the NCAA regulations. This case marked the beginning
of the challenge to improprieties by sports agents, and
served as a warning signal against potential wrongful

activity. This also amplified the need for a regulatory
scheme for sports agents. In the last decade, we have
seen numerous collegiate athletes in the news that have
received gifts from sports agents during their college
careers. The NCAA Constitution explicitly states:

An individual shall be ineligible if he or
she (or his or her relatives or friends)
accepts transportation or other benefits
from any person who represents any
individual in the marketing of his or
her athletic ability or;9 any agent, even
if the agent has no interest in represent-
ing the student-athlete.10

The athlete’s receipt of any benefit clearly nullifies his
or her amateur status. Therefore, the NCAA regulations
attempt to deter improper relationships between stu-
dent-athletes and sports agents. In addition, if a univer-
sity uses a player who lost his or her eligibility as a
result of the conduct by the sports agent, the education-
al institution might be subject to sanctions by the
NCAA which range from fines to suspensions from
post-season play. 

The Walters case upheld the principle that the
NCAA is a private body and its rules are not directly
enforceable in court.11 The prosecutors in Walters unsuc-
cessfully attempted to use federal law to prosecute Wal-
ters for agent misbehavior.12 Specifically, the prosecu-
tion attempted to prosecute Norby Walters on charges
of mail fraud.13 The prosecution’s argument was that
Norby Walters knowingly caused the use of the mails
when the universities mailed the players annual signed
eligibility forms to the NCAA head office.14 The court
held that there was no evidence that demonstrated that
Walters actually knew that the colleges would mail the
athletes’ forms. Therefore, the court rejected the mail
fraud argument. 

It is quite obvious that the NCAA regulations by
themselves are not forceful enough to deter athlete
agents from wrongful dealings with student-athletes. A
sports agent can circumvent the NCAA by having a stu-
dent-athlete declare himself eligible for the professional
draft. If the player does accomplish this, he would no
longer be subject to the NCAA regulations, but would
be subject to other regulations, such as those imposed
by his state and player associations. 

State Regulations
There are currently 28 states that have adopted

some type of sports agent statute.15 State legislatures
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sports may participate in wrongful activity and thus not
be subject to the statute. The definitions as a whole cre-
ate a vague understanding as to what exactly a “stu-
dent-athlete” is. 

The registration requirements for sports agents
reveal a more disparate pattern of regulation.24 Some
states do not require registration by the agent with the
state.25 Other states require registration coupled with a
fee.26 Others require registration without a fee.27 Most of
the states require registration with the Secretary of
State,28 while others require registration with other
agencies such as the Department of Consumer Affairs.29

Interestingly, some states require the registering
agent to deposit a surety bond with the Secretary of
State.30 This provides an additional penalty to the ath-
lete agent if he or she violates the state’s regulations.
However, the required bond amounts vary greatly and
there is no uniformity in the amount.31

The state of Florida has the most interesting and
perhaps most difficult registration requirement.32 Flori-
da requires the passage of a state licensure exam cover-
ing sports law topics and a background check on the
agent prior to the issuance of a registration license. This
is a unique approach to a state regulation. The State of
Florida has many top echelon college programs that
produce many of the drafted collegiate athletes. The
state legislature apparently created this stringent
requirement to deter sports agents from wrongdoing in
the recruitment and representation of college athletes,
and to ensure that the agents who are certified are capa-
ble. 

In addition to the registration requirements, some
states impose criminal penalties for violation of the
statutes that include prison terms and fines,33 while oth-
ers do not. The disparity in regulations from state to
state is a major cause of confusion for the sports agent,
and is a major reason for the current need for a uniform
set of laws. 

Another issue that arises from state regulation of
sports agents is whether the reach of the state regulation
should turn on the agent’s home base, the player’s
home, the college from which the player is coming, the
professional team to which he or she is going or all the
above.34 State legislatures are often prone to spread their
regulatory net as far as possible.35 The enacting of the
Miller-Ayala Athlete Agents act in 1996 sought to solve
this issue. Under the new California statute, if an agent
violates the rules governing relations with athletes
and/or schools, any “adversely affected” party can file
suit in state court for actual and punitive damages with
a minimum award of $50,000.36 The intent of the legisla-
ture is to have the sports agent held to the regulations of
the state in which they are registered. However, the
question remains unsolved as to the reach of the state

realize that there is a need to regulate sports agents.
State regulation of sports agents began in the 1980s in
California. Most of the early statutes followed the Cali-
fornia model and analogized the sports agencies to
employment agencies. These statutes typically required
registration with a state agency and the disclosure of
certain information to the state, usually a standard form
representation agreement and fee disclosure, if an indi-
vidual desired to do business within the jurisdiction.16

The early California statute was highly ineffective in its
application and was subject to scrutiny. Specifically, the
statute required the sports agent to periodically renew
his or her license to practice in the field.17 The number
of agents who complied with the licensing requirements
decreased, and by the mid-1990s, the number of Califor-
nia registrants had dropped to fewer than 20.18 As a
result, in 1996 California enacted the Miller-Ayala Ath-
lete Agents Act.19 The act was more effective because it
increased the substantive requirements and eliminated
administrative licensing.20

The state regulations have the same general intent
as the NCAA regulations, as they protect collegiate ath-
letes from the influence of sports agents. However, they
differ in many of their requirements, lack reciprocity
and are vague in other areas.

The first major difference between the state statutes
exists in their “Definitions” sections. Some states do not
properly define what a student-athlete is, and are vague
and ambiguous.21 Others do define what a student-ath-
lete is, but do so quite differently. For example, in Indi-
ana, the state regulation provides a very general defini-
tion of a student-athlete. The regulation defines one as:
“. . . a person who is (1) enrolled in a course of study at
a private college or university and (2) eligible to partici-
pate in an intercollegiate sporting event, contest, exhibi-
tion, or program for the college or university in which
the person is enrolled.” 22

This general definition has the potential to generate
unnecessary litigation, as it does not define the term
precisely. The Texas sports agent statute is also illustra-
tive of the problem with the definition of a student-ath-
lete. The statute defines a student-athlete as someone
who: “. . . is eligible to participate in intercollegiate
sports contests as a member of a football or basketball
team of an institution of higher education located in this
state. . .” 23

It appears from the plain meaning of the statute that it
would only apply to student-athletes participating in
football and basketball, and not other sports such as
tennis, volleyball or track and field. It is possible that
the drafters of this regulation tailored it narrowly in this
manner because they did not foresee any problems with
agent representation of athletes in other sports. Howev-
er, if true, this analysis is flawed. This language may
theoretically be detrimental, as sports agents in other
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regulation. This further amplifies the need for a set of
uniform rules to govern the athlete agent.

Regulations by Player Associations
The unions representing Major League Baseball

(MLB), the National Football League (NFL), the Nation-
al Basketball Association (NBA) and the National Hock-
ey League (NHL) players have instituted requirements
regarding who may serve as agents for the Associations’
respective players. The unions have the power to regu-
late the registration and conduct of sports agents pur-
suant to their role in the collective bargaining process.37

Under the National Labor Relations Act (NLRA), a
union such as a players association has the exclusive
authority to represent all employees in its unit (mem-
bers or not) for purposes of collective bargaining about
the terms and conditions of employment.38 As a result,
player agents are effectively agents of the union, which
has the legal right to withhold from an agent the right
to represent its members.

The regulations forbid providing money or any
other financial benefit to induce an athlete to sign with
an agent.39 The NFL Players Association (NFLPA) was
the first union to impose such regulations.40 The NFLPA
Collective Bargaining Agreement prohibits any club
from engaging in individual contract negotiations with
any agent “who is not listed by the NFLPA as being
duly certified by the NFLPA in accordance with its rule
as exclusive bargaining agent for NFL players.”

The National Basketball Players Association (NBPA)
Regulations Governing Player Agents and the NFLPA
Regulations Governing Contract Advisors contain a few
distinct provisions that are worth noting. The NBPA
regulations provide in part that the agent must attend,
at least once annually, an NBPA seminar on current
developments, including individual contract negotia-
tions.41 The NFLPA regulations contain a similar
requirement, where the contract advisor must attend an
NFLPA seminar on individual contract negotiations
each year.42 These regulations attempt to ensure that the
sports agent will “keep up” and adhere to the current
regulations that are in effect. The NFLPA regulations
also contain a requirement that is similar to Florida’s
standardized test requirement. Prior to certification, the
NFLPA requires each contract advisor to successfully
complete a written and proctored contract advisor
examination. The contract advisor must achieve at least
a scaled score of 70 on the examination.43 The NFLPA’s
objective is that every contract advisor should be edu-
cated in all facets of the League’s and sports law sub-
jects.44 The NFLPA believes that once these require-
ments have been met, the agents will then be prepared
to properly represent the union members.

The player associations also have the authority to
set maximum fees that can be charged by sports agents.

For example, under the NBPA Collective Bargaining
Agreement, if the agent negotiates an agreement where
the player only receives the minimum compensation
under the collective bargaining agreement, the agent
will receive $2,000 for each season.45 The agreement also
states that if the player receives in excess of the mini-
mum compensation, the sports agent shall receive a fee
of up to four percent for each season.46 The NFLPA Reg-
ulations contain a similar provision with regard to max-
imum fees for an agent. The NFLPA has fixed the maxi-
mum fee for an agent at three percent of the player’s
compensation.47 These are provisions that were never
contemplated by the 28 states that currently have some
sort of state regulation of sports agents. The lack of
these particular provisions in the regulations provides
added confusion for athlete agents.

The Proposed Uniform Athlete Agents Act
The move toward a uniform set of rules for sports

agents has recently picked up momentum. In the sum-
mer of 2000, the National Committee of Commissioners
on Uniform State Laws met in St. Augustine, Florida, to
consider the full draft of the Uniform Athlete Agents
Act (UAAA), which has been under development for
several years. The act was approved by the committee
and is now being considered by the American Bar Asso-
ciation, where it is expected that the draft will be
approved. Once this is accomplished, it will be present-
ed to every state legislature for consideration.

The principle purposes of the proposed UAAA are
to (1) provide for reciprocity of registration; (2) author-
ize denial, suspension, or revocation of registrations
based upon similar actions in another state; (3) regulate
the conduct of individuals who contact athletes for the
purpose of obtaining agency contracts; (4) require notice
to educational institutions when an agency contract is
signed by a student athlete; (5) provide a civil remedy
for an educational institution damaged by the conduct
of an athlete agent or a student athlete and (6) establish
civil and criminal penalties for violation of the act.48 An
analysis of the effectiveness of the UAAA requires ascer-
taining whether each purpose is fulfilled by the current
draft.

Providing for Reciprocity of Registration
As stated earlier, a major problem with the current

state of the sports agent laws is the different registration
requirements of each state. This disparity will be solved
by the ultimate adoption of the UAAA, which would
accomplish this with two requirements. The first is the
requirement of registration by every sports agent with
the Secretary of State or another appropriate office in
the state assigned by the Secretary of State.49 However,
an individual who has received a certificate of registra-
tion or licensure as an athlete agent in another state may
submit a copy of the application and a valid certificate
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tion, the UAAA addresses the a problem underlying
Norby Walter’s conduct,59 by stating explicitly that the
athlete agent may not intentionally predate or postdate
an agency contract.60 The provisions of the proposed
UAAA adequately regulate the conduct of individuals
who contact athletes.

Requiring Notice to Educational Institution
This purpose of the UAAA is clearly satisfied by its

language. For example, it is stated that the athlete agent
must give written notice to the educational institution
that he or she has entered into an agency contract.61

The UAAA also states in bold face as a warning to
the student-athlete that if he or she signs the contract,
then eligibility to compete in the sport will be lost. In
addition, both the athlete and the athlete agent are
required to tell the athletic director if a contract is
signed.62 This type of language is found in some of the
state regulations63 and is incorporated into the UAAA,
giving the educational institutions proper notice after
the contract is signed by the student athlete.

Providing a Civil Remedy to Educational
Institution

The purpose of providing the civil remedy is to give
a cause of action to an educational institution that is
sanctioned as a result of wrongful activities of an athlete
agent or student-athlete or both.64 It states that the edu-
cational institution may bring a cause of action against
the athlete agent, student athlete or both, for damages
caused by violating the UAAA.65 The proposed UAAA
adequately provides for a civil recovery by the educa-
tional institution for losses of revenue and additional
expenses incurred as a result of the athlete agent’s activ-
ities.66

Establishing Criminal Penalties
The UAAA establishes criminal penalties for the

athlete agent by stating that, “the knowing commission
of any act prohibited by Section 14 by an athlete agent is
a [misdemeanor][felony] punishable by [] and revoca-
tion of the license of the athlete agent.”67 The brackets
indicate that the committee has left the decision as to
how to punish a violation of the UAAA up to the indi-
vidual state.68 The criminal penalties have been dealt
with differently than in the state regulations currently in
place.69 The variations in the criminal penalties that may
be imposed by the passage of the UAAA would not
detract from its otherwise uniform and reciprocal provi-
sions. Some potential criminal penalties further serve to
discourage those individuals who are willing to engage
in improper or illegal conduct because of the size of the
monetary stakes in the professional sports world.70 The
criminal penalties that are established by the UAAA are
adequate to meet this objective.

of licensure from the other state in lieu of submitting a
new application, if certain requirements in the Act are
met.50 Representatives from the sports agent industry
thought, and the committee agreed, that it was impor-
tant to allow a single registration in those states enact-
ing the UAAA.51 This solves the lack of reciprocity
problem, as the ambiguity caused by the 28 statutes
with regard to registration would be eradicated.

Authorizing Denial, Suspension or
Revocation of Registrations Based Upon
Similar Actions by Another State

The committee drafted parts of the UAAA to deal
specifically with conduct of sports agents. The commit-
tee believed that this was not properly dealt with in the
state regulations or the NCAA regulations. The UAAA
states in pertinent part that, “[T]he Secretary of State
may refuse to issue a certificate of registration.”52 The
intent of the drafters was not to have certain conduct
automatically disqualify an individual from registration,
but to allow the licensing agency to make a qualitative
determination of the likelihood that the individual, if
registered, would engage in conduct detrimental to a
student-athlete, an education institution or both.53 In
other words, the licensing agency must examine all fac-
tors as a whole to make its qualitative determination.
The UAAA states what criteria the Secretary of State
may consider in making the determination.54 For
instance, the Secretary of State may consider whether
the applicant has had a registration or licensure as an
athlete agent suspended, revoked, denied or been
refused renewal of registration or licensure in any
state.55 Therefore, by including this provision, the
UAAA fulfills the purpose of authorizing denial, suspen-
sion or revocation of registrations based upon similar
actions by another state.

Regulating Conduct of Individuals Who
Contact Athletes

This is a key part of the UAAA that has been han-
dled inconsistently by individual states in the past. The
UAAA explicitly forbids the sports agent to furnish any-
thing of value to the student-athlete before the contract
is signed.56 This incorporates many of the NCAA and
state regulations into one section. Interestingly, the
UAAA allows the sports agent to intentionally initiate
contact with a student-athlete if he or she is registered
under it.57 A student-athlete may then at least talk to an
agent, but he or she may not sign or accept anything of
value from the athlete agent. The sports agent must
walk a fine line in the contact with the student-athlete.
The agent must be sure not to mention representation. If
the agent intentionally induces the student-athlete to
enter into an agency contract under the prohibited acts,
he or she will be subject to severe penalties.58 In addi-
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Agents’ Arguments

Dormant Commerce Clause

The athlete agents’ primary argument against state
regulation is centered on the allegation that the state is
in violation of the dormant Commerce Clause of the
United States Constitution. The dormant Commerce
Clause prohibits economic protectionism—that is, regu-
latory measures designed to benefit instate economic
interests by burdening out-of state competitors.71 The
principal focus of dormant Commerce Clause scrutiny
are state statutes that discriminate against interstate
commerce.72

The Supreme Court has consistently held that in
evaluating state regulations under the dormant Com-
merce Clause, the first step is to determine whether the
regulation regulates evenhandedly with only incidental
effects on interstate commerce.73 If a state regulation is
discriminatory, the presumption is that the regulation is
invalid.74 By contrast, nondiscriminatory regulations
that have only incidental effects on interstate commerce
are subject to a balancing test; the regulations are valid
unless, “the burden imposed on such commerce is clear-
ly excessive in relation to the putative local benefits.”75

A state regulation can be discriminatory on its face,
in its purpose or in its effect.76 The 28 current state regu-
lations of athlete agents are not facially discriminatory
in nature because they do not expressly draw a distinc-
tion between in-staters and out-of-staters. Moreover, the
state statutes are not discriminatory in their effects
because out-of-staters are not disadvantaged. Further-
more, the state statutes are not discriminatory in their
purposes because each state has enacted its respective
statute for the same purpose; to control the activities of
all athlete agents. Therefore, the current state statutes
appear to be nondiscriminatory in nature.

After determining that the state statutes are nondis-
criminatory, and thus there is no presumption of inva-
lidity, the next step is to apply a balancing test to deter-
mine if the statutes violate the dormant Commerce
Clause.77 If the undue burden on interstate commerce
outweighs the local benefits of the state statutes, then
the statutes will be invalid under the dormant Com-
merce Clause.78 The local benefit of the state statutes is
the assurance that the integrity of the college sports
industry in each market is protected. The agent’s argu-
ment is centered on the cumulative burden theory of the
multiple state statutes.79 The primary argument is that
the inconsistencies present in the 28 different state regu-
lations rise to the level of a cumulative burden on the
individual agents and outweighs the local benefits. This
seems to be persuasive, and thus the state statutes may
be invalid under the dormant Commerce Clause. How-
ever, if the UAAA replaces the different statutory
regimes in each state, that argument will be moot. There
would be no cumulative undue burden on interstate

commerce because there would be no inconsistencies
and minimal cumulative requirements, and therefore
the act would not violate the dormant Commerce
Clause.

Preemption of State Law by Federal Law
The sports agents may also challenge the state regu-

lations as being preempted by federal labor law, which
makes National Labor Relation Board (NLRB) certified
unions the exclusive bargaining representatives of
employees.80 The players associations have the authori-
ty to certify agents who the unions approve, and only
those agents can exclusively represent union members.81

Each players association has a set of regulations that the
athlete agent must satisfy before becoming certified by
the union.82 The agents’ argument against the state reg-
ulations is that any state regulation that precludes any
union-certified agent from representing union members
may infringe upon that congressionally granted, union-
delegated authority.83

It is a familiar and well-established principle that
the Supremacy Clause84 invalidates state laws that inter-
fere with, or are contrary to federal law.85 First, when
acting within constitutional limits, Congress is empow-
ered to preempt state law by so stating in express
terms.86 It is clear that, in the federal labor laws, Con-
gress has not expressly preempted the state regulation
of athlete agents. 

In the absence of express preemptive language,
Congress’s intent to preempt all state law in a particular
area may be inferred where the scheme of federal regu-
lation is sufficiently comprehensive to make reasonable
the inference that Congress left no room for supplemen-
tary state regulation.87 The agents’ argument would be
that the certification requirements and regulations
promulgated by the players associations are sufficiently
comprehensive and do not require supplemental state
regulation. However, the regulations set forth by the
players associations are not sufficiently comprehensive.
The state statutes contain provisions that are not present
in the regulations promulgated by the players associa-
tions.88 Therefore, the agents’ argument would fail
under this test.

Preemption of a whole field may also be inferred
where the field is one in which the federal interest is so
dominant that the federal system will be assumed to
preclude enforcement of state laws on the same sub-
ject.89 This is clearly not applicable to athlete agents,
because federal interest in the field is not so dominant
as to preclude enforcement of the state regulations.

Even where Congress has not completely displaced
state regulation in a specific area, state law is nullified
to the extent that it actually conflicts with federal law.90

Such a conflict arises when “compliance with both fed-
eral and state regulations is a physical impossibility.”91
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state regulations are problematic under the dormant
Commerce Clause. As the sports industry continues to
change in size and increase in the number of agents, it is
important to have a uniform set of laws in regard to
governing athlete agents. The proposed UAAA is highly
effective because it solves many of the problems with
regard to lack of reciprocity and vagueness that are
found in the current athlete agent regulations. The
future of the sports agent industry appears to be posi-
tive in light of the passage of the UAAA.
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My Six Minutes of Fame
By Mark Cerulli

When I tell people I work as an on-air producer
for HBO, the inevitable reaction is, “Wow, do you get
to meet movie stars?” I do. But not in the cocktail
party, “Come over to my beach house in Malibu” sense.
I meet them the way a waiter meets them, sort of. . .

The venue is usually a “junket,” the publicity
event set up by the studios to hype their latest film.
It’s one of the few times you are absolutely, positive-
ly guaranteed to meet a movie star. You even get
your own time slot. The studio books a luxury hotel
suite—or an entire floor—and entertainment
reporters are shuttled in and out to meet the cast
and director. The resulting taped “interviews” wind
up on the evening news’ showbiz segment. Once
inside the room there’s an “A” camera to shoot the
celebrity and a “B” camera on the opposite side to
shoot you. (Networks can intercut the celeb talking
with shots of their reporter nodding understanding-
ly when the star makes a point.) My network never
uses the B footage, so I have stacks of beta tapes fea-
turing the back of stars’ heads with me nodding
sagely in the background.

Although some people claim to hate junkets, it’s
really a glamour detail—you spend your day in a
top floor of the Le Parker Meridien, Essex House or
the Rhiga Royale enjoying Donald Trumpesque
views of Manhattan. You sip coffee from a silver
urn, eat a catered breakfast or lunch and wait your
turn. You can even have hair and makeup if you
want it. Sometimes some of the other e-reporters are
celebs themselves, and you can watch them make
cell phone calls, or talk about junkets past. The stu-
dio usually has monitors running promos for the
film, and piles of helpful movie presskits to inform
you about the production. That way your questions
will be pithy and right on. Unfortunately every
other reporter is doing the same thing, and by the
time it’s your turn, the star will have answered that
same question ten, twelve times. And most net-
works want the same questions asked—“What
attracted you to the project?” “Tell us about your role?”
“What was it like working with……?” Or the perenni-
al junket classic, “What’s next for you?”

Most stars are very gracious and whether you’re
#1 in the morning, or #25 at 4 p.m., they smile, sol-
dier on, and look fab. I remember trying to break
the ice with Dennis Quaid by saying, “I’m sorry, I
know you’ve heard some of these before . . .” And he

flashed his Dennis Quaid smile and said, “Hey, man,
it’s OK, we know what this is about, right?” Cooler
than cool. Although there was one major diss from
a well-known actor—think musical theater—who dis-
liked the fact that I was from the homevideo unit of
the studio (OK, it was a last-minute freelance job).
“Oh, I thought this was opening in theaters . . .” he
sniped, and gave the fastest answers humanly pos-
sible. When he wasn’t coughing directly into his
microphone and rolling his eyes at the cameraman
behind me. 

The one thing you have to keep in mind is the
Golden Rule of celebrity interaction—the star is not
your friend. You want him to be. You’d love to grab
a beer with him, or her, or visit the set of their next
film, or just get one of the mass-mailed Christmas
cards from their personal production companies.
But it doesn’t work that way, you are there to serve
and then you leave. I remember interviewing the
Welsh actor Ralph (pronounced “Rafe”) Fiennes for
“The End of the Affair.” The year before I had inter-
viewed him on “The Avengers” junket. I certainly
remembered him, therefore, wouldn’t he remember
me?

“Ralph” I said, smiling into his pale blue eyes as
we were miked up. “We talked last year for The
Avengers.” 

“Yes, quite.” He said, looking away as we wait-
ed for the beta cameras to roll. I was about to
launch into how we spoke about Tunisia—he had
shot “The English Patient” there, and I had gone
there on vacation. Instead I offered, “So . . . tell me
about this project . . .” And then he was on, it was
just Ralph and me. For a few minutes.

In their defense, stars know everyone wants to
be their friend, or have them come to their event,
sign some memorabilia, say a few words about
their charity, or leave a voicemail message for their
sweetie. If they accommodated everyone, they’d
have no time to make movies, or records—they’d be
working stiffs like the rest of us. That’s why they
break eye contact, or ask, “Do you have everything
you need?” (Star-speak for, “There’s the door . . .”) If
they’re too nice, their publicists are happy to do it
for them.

There is one element of stress in doing a jun-
ket—besides pondering the cholesterol content of
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aren’t quite as large as the screen makes them. Con-
nery was huge, his dark eyes still penetrating under
those famous eyebrows. As we shook hands I
couldn’t help but think, “Wow, this was the fist that he
cold-cocked the villain Largo with in Thunderball.”
Connery’s hands are immense. If he were a boxer,
he’d be lethal.

I would have loved to ask him about making
“Dr. No,” or “You Only Live Twice.” (“So Sean, what
was it like to be on that volcano set?”) But that’s another
rule—stick to the movie at hand, in this case, “Play-
ing By Heart.” For this junket, he was teamed with
his co-star Gena Rowlands, a sweetheart. I lobbed a
softball question at her, then it was all Sean. I thought
I had a killer question to start out with, one that
would really impress—something about how he had
usually played heroes, but in this case, his character
was a normal husband and father . . .

“Yesh . . .” he said in that glorious Highland burr,
“I was asked that earlier . . .” Ouch! 

The minutes flew by, but this time I was pre-
pared—anyone who knows anything about Connery
knows he’s a golf freak. (A sport he picked up while
shooting “Goldfinger,” by the way.) As I turned to
leave I reached into my bag—the publicists tensed up
fearing the worst, an autograph request (and Big
Brother is watching—A & B camera feeds go to a con-
trol room where technicians and publicists monitor
the interviews as they happen). Instead, I handed
him two dime store paperbacks from the 1950s, Ben
Hogan’s Power Golf and Sam Snead’s Golf My Way. “I
think you’ll enjoy these, Mr. Connery” I stammered. He
lit right up, “Oh these’r classics!” he said as he
pumped my hand. Gena Rowlands, bless her, smiled
and said, “Aww, that’s so sweet.” Even the cameraman
grinned. My mind reeled—I was in! Maybe Connery
was feeling thirsty and he’d want to go to the Le
Parker Meridien’s bar for a pint, or a juice. Whatever,
I’d buy. We could talk movies, or trade impressions
of Spain’s Gold Coast. Then fate’s penalty buzzer
rang in my ear. There were voices behind me. The
door was already open and another reporter was
pushing past, his arm extended for the movie star
handshake. I left, and he sat down opposite Connery.
The door closed. 

The next time I saw Sean Connery it was at my
local multiplex, and his face was ten feet high. (He’s
phenomenal in “Finding Forrester,” by the way.) But
hey, I had six minutes with him. And sometimes they
can last a long, long time.

Mark Cerulli is a writer/producer with HBO. 

the cinnamon danish you’ve been eyeing for the last
20 minutes. Time. You only have six minutes with the
star or director. And if their schedule gets backed up,
your time gets shaved to five minutes, or four min-
utes—roughly two questions. And they’d better be
good ones! Sometimes a star will decide they’ve had
enough and they exit, leaving black-wearing publi-
cists to clean up the e-carnage. (I’ve only seen that
happen once.) During the interview, there’s always
an assistant crouched below the “B” camera, right in
your line of vision. When you open your mouth, he
or she clicks a stopwatch. When you are nearing five
minutes, the assistant makes a “wind it up” gesture.
Six minutes and you get the finger across the neck.
One time the assistant had flash cards literally count-
ing me down minute by minute until the last one,
which read “Bye Bye.”

Curiously in all the junkets I’ve covered, I only
interviewed one screenwriter—the warm and witty
Paul Rudnick (“Addams Family Values,” “In &
Out”). I remember my first comment was, “Gee, I’ve
never interviewed a film’s writer before . . .” He seemed
almost as surprised as I was. But he was very gra-
cious about working with the film’s producer and
director. (Maybe he should be negotiating for the
WGA in their upcoming contract talks with the DGA
and PGA.)

There are times when you know you are in the
presence of greatness—like the wonderful Gordon
Parks, or the frighteningly intelligent David Mamet.
(He quoted liberally from Moliere and Shakespeare
during our six minutes as I alternately prayed he
wouldn’t ask me any questions, and cursed myself
for all of the lit classes I skipped in college.) There are
times when you feel like a high school 17 year old
trying to talk to the cheerleader at the next locker—
the breathtaking Angelina Jolie. There are surprises—
like when I interviewed Julianne Moore, and left say-
ing, “God, I never knew she was that beautiful.” Or Jon
Stewart, who did a stream-of-consciousness James
Bond riff that was truly hysterical. The one time I
was sweaty-palms nervous was when I interviewed
my childhood idol, the real James Bond, Sean Con-
nery. I had worked on several 007 DVD documen-
taries, could quote 00-dialogue, and treasure the
early Bond films. I had also heard that Connery can
be quite exacting on the press if he’s in a mood. I
remember walking in to the hotel room, white hot
video lights off to the side . . . and there he was—
Indiana Jones’ father, Commander Bond, The Man
Who Would Be King—Sean Connery. 

Junket sets are usually quite small, so you sit vir-
tually knee-to-knee with the celeb. Most movie stars
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